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I. INTRODUCTION
This proceeding is an appeal by Clark County of a decision of the
Pollution Control Hearings Board (PCHB) dated January 5, 2011 titled
“Findings of Fact, Conclusions of Law, and Order” (the Decision) in the

appeal Rosemere Neighborhood Association v. Department of Ecology,

PCHB 10-013.! The Decision resolved the appeal by Rosemere
Neighborhood Association, et al. (Rosemere) of Agreed Order No. 7273
entered into January 6, 2010, between the Washington Department of
Ecology (Ecology) and Clark County (County).

The purpose of the Agreed Order was to resolve the Notice of
Violation of the Phase I Permit issued to Clark County by Ecology on
March 17, 2009.> The Notice of Violation set forth the particular aspects
of Clark County’s stormwater management ordinances that Ecology
deemed noncompliant and, in the Agreed Order, the County agreed with
Ecology to adopt specific new legislation responsive to each of the two
noted instances of noncompliance. No other aspect of the Phase I Permit

(Permit) was properly before the PCHB in the appeal.

' App. 1.
2CP; App. 4.
* CP; App. 5.
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II. ASSIGNMENTS OF ERROR
First Assignment of Error:

The PCHB made a decision that was outside its authority or jurisdiction in
ruling on Rosemere’s collateral attacks on the Phase I Permit, which was
not before it in this appeal. These rulings on low impact development,
vesting, and the structural retrofit program are also erroneous because
these rulings misinterpreted and misapplied the law.

Second Assignment of Error:

PCHB made a decision that was outside its statutory authority or
jurisdiction, misinterpreted and misapplied the law, and made findings that
were not supported by evidence in the record in ruling that the flow control
requirements of the Agreed Order should have been applied to
development applications that vested prior to April 13, 2009.

Third Assignment of Error:

The PCHB erroneously applied the law to the facts, made findings that
were unsupported by substantial evidence, exceeded its jurisdiction, and
acted in a manner that was arbitrary and capricious by ruling that the
Agreed Order allowed an impermissible reduction in Clark County’s
efforts under Condition S5.C.6.

Fourth Assignment of Error:

The PCHB misinterpreted and misapplied the law in failing to defer to
Ecology in the exercise of its discretion in compliance proceedings, and in
ruling that the flow control requirements set forth in the Agreed Order do
not provide equivalent or similar protection to receiving waters as the
Phase I Permit, that they do not meet the standards of AKART and MEP,
that they harm beneficial uses of the receiving waters, and that they
constitute impermissible self-regulation.

i
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III. STATEMENT OF THE CASE
A. The Department of Ecology’s 2007 Phase I Municipal

Stormwater Permit Under the National Pollutant Discharge

Elimination System.

Clark County has implemented a stormwater management program
(SWMP) pursuant to state and federal law since 1999.% These laws
regulate the discharge of pollutants into federal and state waters, and
together prohibit any person from discharging pollutants into waters of the
United States, with an explicit exception for discharges authorized by a
permit issued pursuant to the National Pollutant Discharge Elimination
System (NPDES). NPDES is administered, implemented and enforced in
the State of Washington by the Washington Department of Ecology
(Ecology). RCW 90.48.260; App.11.

Ecology issues programmatic municipal stormwater NPDES
permits, applicable to municipalities that discharge stormwater pollutants
from their storm sewer systems. App. I at 2. The terms of these permits
must be adopted and implemented by the jurisdictions required to have
permit coverage.

Clark County manages stormwater discharge pursuant to its

NPDES permit. Stormwater flow controls that manage runoff rates from
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new development projects are required of developers as part of the
development review and building review processes, in order to mitigate
for the adverse impacts of development upon the waters of the state,
pursuant to the Clark County Unified Development Code, Clark County
Code (CCC) Chapter 40.3 85.° Clark County has adopted a Stormwater
Control Manual® that includes standards to control flows to
predevelopment rates and a program for planning and building capital
projects to control stormwater flows to restore them to pre-development,
historical, forested rates through its Stormwater Capital Improvements
Program (SCIP) and its Stormwater Needs Assessment Program (SNAP).’
Water quality controls are set forth in CCC Chapter 40.385 for
development and CCC Chapter 13.26A for existing development. All
stormwater control facilities in the county must be inspected and
maintained in order to ensure that they are functioning as designed,
pursuant to conditions of development approval and a county requirement
to protect health and the environment under CCC Chapter 13.26A. Since

2002, the county has built and retrofitted a number of structural

* Federal Clean Water Act, 33 U.S.C. § 1251, et seq.; Washington Water Pollution
Control Act, Chapter 90.48 RCW.

* CP; App. 10.

°CP, R-30.

7 CP. J-3; CP, R-24.
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stormwater controls, spending an average of approximately $800,000
yearly on structural controls through 2009.®

In February 2007, Ecology reissued its NPDES Phase [ Municipal
Stormwater Permit (Phase I Permit)® for discharge of pollutants from
municipal separate storm sewer systems (MS4’s) owned by large
municipalities (Phase I Permittees), such as Clark County. The Phase I
Permit requires that regulate development and redevelopment projects to
control discharges of stormwater in order to meet specified levels of flow
rate and limit the duration of flows that could cause erosion, as well as
incorporating other requirements to control water pollution.'® Each
development and redevelopment project meeting thresholds of
applicability must control stormwater runoff from its site so that the
duration of peak flows over a specified range of higher flow events does
not exceed the duration of flow that would have run off the same property
if it were forested." The purpose of this requirement is to begin, on an
incremental basis, to reverse damage to streams caused by higher, erosive

flows that occur due to the removal of historic forest over time. '*

® CP, R-39.

° CP, App. 8.

' Phase I Permit as modified September 1, 2010, CP; App. 9.
"' Appendix I to Phase I Permit at MR 7, CP; App. 10.

12 Testimony of Ed O’Brien, CP; App. 6.
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According to the permit terms, each Phase I Permittee was to adopt
implementation measures by August 17, 2008.
B. Clark County’s Response to the Phase I Permit.

Because the permit must be implemented by the county, and
because its terms provide some flexibility in precisely how to implement
permit requirements, the county conducted an extensive public
involvement program to advise citizens regarding the new permit and
obtain their input concerning its requirements.

One of the county’s considerations was the distinction between the
frequently forested pre-development land cover of the Puget Sound area,
where the other Phase I Permittees are located, and the longer period of
time since forest clearing for agriculture by non-Native settlement in Clark
County '3 The non-Native settlement of the Pacific Northwest began in
the early 1800’s at Fort Vancouver in what is now Clark County. Much of
the county was cleared of forest by 1920. Development in the sense of
creating built and paved surfaces has historically radiated outward from
Vancouver and the other urbanized areas. This fact is reflected in the
County’s planning documents under the Washington Growth Management

Act. The areas within County jurisdiction that can be reasonably expected
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to urbanize in the permit term, triggering flow control requirements are
those designated for urban growth by the Clark County Comprehensive
Growth Management Plan, 2004-2024, within the Vancouver urban
growth area. They had been largely cleared of forest by the early 1900’s."*

If the county had adopted a “default” ordinance, based directly on
the permit terms, each development would have been responsible to build
facilities to control flows to a historic forested condition as a restorative
action, even if the development site had been deforested and farmed for
100 years, or paved over for 30 years. This requirement troubled the Clark
County Board of County Commissioners (BOCC), which correctly
concluded that today’s developers had not caused the majority of adverse
impacts from deforestation and development that the permit would require
them to mitigate. The BOCC determined that there were legitimate
concerns about threats of liability under RCW 82.02.020 if it were to
require developers to mitigate for more than their share of impacts
attributable to each property.

In response to the permit requirements and its policy concerns, the

BOCC adopted a new set of stormwater ordinances in January 2009, with

13 Technical Memo # 19 from Tim Kraft to Robin Krause re Historical Land Cover, CP;
App. 13; Direct Written Testimony of Tim Kraft to PCHB, CP.
14

Id.
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an effective date of April 13, 2009." Although the new ordinances
required that development in the county comply with the other Phase I
Permit requirements for controlling stormwater runoff, including the new
standards limiting duration of flows, the county required that development
control flow to meet the condition on-site immediately prior to
development (the existing condition), rather than the forested, historic
condition.

On March 17, 2009, Ecology initiated compliance proceedings
against Clark County by issuing a Notice of Violation, stating that the
county had failed to comply with the permit by:

1. Adopting a flow control policy that Ecology has

determined does not provide equal or similar protection
of receiving waters and equal or similar levels of
pollutant control as compared to Appendix 1 (CCC
40.385.020.C.2.a.); and

2. Adopting an exemption for infill and redevelopment

projects from the one-tenth (0.1) cubic feet per second
flow increase threshold identified on Minimum
Requirement # 7 of Appendix 1 (CCC 40.385.020.
C2.a.)."

Ensuing negotiations between the County and Ecology resulted in

the Agreed Order, which was issued by Ecology on January 6,

2010, with a retroactive effective date of April 13, 2009.

15 CP, R-19.
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C. Clark County’s Flow Control Program Under the Agreed
Order.

Under the Agreed Order, developments must comply with the
requirement in CCC Chapter 40.385 to control the duration of stormwater
runoff rates to the existing condition onsite before development. Clark
County is responsible for controlling stormwater runoff from existing
development sites with inadequate flow control, to the extent that the
runoff from a development site exceeds that which would result from the
historic (generally, forested) condition; this is the restorative part of the
permit flow control standard.

When a development breaks ground, the county incurs a flow
control obligation, based upon the acreage of land the project covers."
This obligation tracks the area of land cover measured as impervious area,
landscaped area, and pasture that were not controlled to forested flows by
the project. Forested areas are not tracked, because the developer would
fully control these areas to predevelopment forested runoff rates at the
development site. The county must tabulate and report the flow control
obligation to Ecology in its annual report for that year."® By December 31,

two calendar years later, the county must have completed flow control

'® CP; App. 5.
'7 Agreed Order, 3-5; App. 4.
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capital improvement projects that restore flow to the forested condition for
the number of acres equal to each year’s flow control obligation as
impervious surface, lawn and pasture."

The county and Ecology agreed that the county’s flow restoration
efforts would be strategically located, targeting areas where restorative
flow control projects would provide benefits to stream habitat. Under the
default standard of the permit, the restorative flow control to the historic
condition is located onsite at development projects, akin to “performing

random acts of incremental kindness,”20

at locations chosen by developers
for their own reasons, regardless of the impact on streams of increased
flow control at those places. Instead, the Agreed Order requires the county
to place mitigation according to selection criteria and the information
developed through its SNAP and ScIp.?!

The Agreed Order states as follows:

Mitigation Project Development and Prioritization.

Clark County will use its current SNAP and SCIP to scope,

prioritize and plan flow control mitigation projects. The

SNAP identifies potential detention and retention facility

projects — projects to reconfigure existing facilities to
increase flow control characteristics — and structural

I8 E‘
19 Id,
20
J-21at 13, CP.
2L CP, Partial SNAP assessments: R-27; R-40 through R-71.
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stormwater LID BMP’s such as rain gardens. The needs
assessments may also identify properties where forest
conversion is a viable plan.

* Kk

Specific mitigation sites will be determined by priorities for

flow control mitigation established under a project selection

process that considers existing information describing

channel conditions, channel hydrology and subwatershed

hydrology.

Within the group of projects deemed most suitable to

watershed conditions, highest priority may be given to

projects having the best cost/benefit ratios in terms of cost

per unit of land cover mitigated.*®

As of September 2010, the County has produced SNAP
assessments and reports addressing 46 subwatersheds in technical
reports.23

Potential projects are logged in a GIS database, reviewed by
engineers and scientists, and then prioritized for further design and
eventual construction through the county’s capital budgeting process. The
SCIP list of stormwater control projects evolves until projects are finally
designed, funded and constructed. Through the scoping phase, County

staff re-analyze and re-evaluate prospective projects at particular locations;

they may be moved up in priority for construction or re-designated to meet

22 Agreed Order at 8, App. 4.
* CP, R-40-71.
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goals for which the location is better suited.** When projects are funded,
finally designed and built, they can be finally classified as meeting the
flow control requirements under the Agreed Order or as a Structural
Stormwater Control under Special Condition S5.C.6. As required by the
Agreed Order, Clark County reports to Ecology on an annual basis those
projects that have been constructed pursuant to the permit. A review of
the County’s reports since 2000 demonstrates ongoing efforts since 2002
to plan and build stormwater facilities.”’

Under the SWMP, and pursuant to Phase I Permit condition
S5.C.6, the county plans, funds and builds Structural Stormwater Controls
as well as Flow Control Restoration Projects. Clark County has spent an
average of approximately $800,000 a year on structural controls from
2003-2010.%° The extent of the requirement under S5.C.6 (structural
controls) is unquantified in the Phase I Permit,” but the evidence
demonstrates that the County has established a robust program of
structural controls, which it continues with significant expenditures.

Comparing these expenditures to those of other Phase I Permittees, Clark

* CP, J-3; R-24.

¥ CP, Annual reports to Ecology from 2000,J-3 through J-13; J-20.
*CP, R-104; CP, R-113.

7 CP, App.8.

OPENING BRIEF - 12



County is properly seen as a leader in implementing a program of
structural stormwater controls in Washington.28

Funding for the SWMP is through the County’s Clean Water Fund,
which generates annual revenue of approximately $4.5M, general fund,
grants, the road fund, parks funds, and the Conservation Futures Fund.
Through this budget cycle, and projecting through the Permit term, the
SWMP will be fully funded.”

D. Appeal Proceedings.

Rosemere appealed the Agreed Order, and filed a motion for partial
summary judgment declaring that the Agreed Order was invalid in that its
requirements and those other relevant requirements of the Phase I Permit
had not been imposed upon applications for land development that had
vested under state law prior to April 13, 2009, the effective date of the
Agreed Order. The county filed a cross-motion for a summary judgment
ruling that Washington’s vested rights doctrine precluded application of

the county’s stormwater ordinances to developments that had vested to

8 Documentation of spending by Phase I Permittees to address condition $5.C.6; CP, R-
39; R-79; R-80; R-81; R-82; R-83; R-84; R-85.
¥ Testimony of Ron Wierenga, CP.
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previous ordinances. The PCHB denied both motions, and ruled that the
state’s vested rights doctrine did not apply to stormwater ordinances.*

In the meantime, Ecology worked to incorporate the terms of the
Agreed Order into a formal modification of the Phase I Permit, which was
issued on September 1, 2010. Rosemere appealed the permit modification,
as well.

Following a four-day hearing, a majority of the PCHB issued its
final decision reversing and remanding the Agreed Order, attached as
Appendix 1 Presiding member Andrea McNamara Doyle issued a
Concurrence and Dissent, attached as Appendix 2. Shortly after, the
PCHB adopted a stipulated order reversing and remanding the September
1 permit modification for the reasons set forth in its January 5, 2011
Decision. The county appealed both decisions of the PCHB, joined by the
Building Industry Association of Clark County. The appeals have been
consolidated for direct review by this Court.

IV. ARGUMENT
A. Standard of Review.
Judicial review of the PCHB’s decision is governed by the

Washington Administrative Procedure Act.”’ The burden of demonstrating

% App 3.
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the invalidity of the agency’s action is on the person asserting invalidity,
just as it was before the PCHB. RCW 34.05.570.(1)(a).

The Court may grant relief from the PCHB’s decision if it
determines that the decision is outside the statutory authority or
jurisdiction of the PCHB; that the PCHB erroneously interpreted or
applied the law; that the decision was not supported by evidence that is
substantial when viewed in light of the whole record before the court; and
if the decision is arbitrary and capricious.*

Statutes are interpreted de novo.” The Court gives great weight to
an agency’s interpretation of statutes which are within its area of
expertise.” “Because Ecology is the agency designated by the legislature
to regulated the State’s water resources, ... [the Washington Supreme]
Court has held that it is Ecology’s interpretation of relevant statutes and
regulations that is entitled to great weight.”** Under the substantial
evidence standard, the PCHB’s factual findings are overturned only if they

are clearly erroneous,” but within that framework, the Court gives due

' Pub. Util. Dist. No. 1 of Pend Oreille County v. Dep’t of Ecology, 146 Wn.2d 778,
789-90, 51 P.3d 744 (2002).

2 RCW 34.05.570(3)(b), (d), (e), (D).

z: Port of Seattle v. PCHB, 151 Wn.2d 568, 587, 90 P.3d 659 (2004).

¥ 1d.

¥ 1d. at 593-94. (Citations omitted.)

6 1d.
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deference to Ecology on factual and technical issues within Ecology’s
specialized expertise.”
B. Assignments of Error.
First Assignment of Error:
PCHB made a decision that was outside its authority or
jurisdiction in ruling on Rosemere’s collateral attacks on the
Phase I Permit, which was not before it in this appeal. These
rulings on low impact development, vesting, and the structural
retrofit program are also erroneous because these rulings
misinterpreted and misapplied the law.
The agency decision appealed in this case was Ecology’s Agreed
Order No. 7273, issued to Clark County in resolution of the Notice of
Violation issued to the county on March 17, 2009. The purpose of the
Agreed Order was to bring Clark County into compliance with the NPDES
permit, in the areas where Ecology had found violation.”® Those were two:
the flow control standard adopted by the county in January 2009, and the
exemption from the 0.1 cfs standard for small infill and redevelopment
projects. The Agreed Order set forth requirements for Clark County to

comply with the two standards that had been violated under Special

Condition S5.C.5. The Agreed Order established an effective date, and

7 1., quoting, Department of Ecology v. Public Utility District No. 1 of Jefferson
County, 121 Wn.2d 179, 201, 849 P.2d646 (1993), aff’'d 511 U.S. 700, 114 S.Ct. 1900,
128 L.Ed.2d 716 (1994).

% Agreed Order at 1, CP; App. 4.
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mandated reporting requirements and consequences for failure to comply
with its terms. No other terms of the Phase I Permit (the general Phase I
Permit) were changed, and the Agreed Order requires Clark County to
comply with the other provisions of the general Phase I Permit.*

Because the Agreed Order did not change any other terms of the
general Permit, the appeal of the Agreed Order could not extend to the
terms of the general Permit; that Permit was thoroughly litigated
previously.” If Rosemere had wanted to challenge the workings of the
default Permit, it should have done so in 2007, in that appeal.

The PCHB is authorized to hear appeals of orders issued by
Ecology*' pursuant to RCW 90.48.120, which empowers Ecology to
enforce water pollution control requirements through compliance
procéedings. That was the nature of the appeal before the PCHB in this
case.

The Agreed Order did not address any terms of the general Permit

with regard to low impact development, vesting or structural stormwater

controls, except to require that the county comply with all permit

% Agreed Order,CP; App. 4.

® See Puget Soundkeeper Alliance v. Ecology, 2008 WL 5510413 (Wash PCHB Aug. 7,
2008).

“ RCW 43.21B.110(1)(b).
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requirements. Therefore Rosemere could not — and did not — meet its
burden of proof to demonstrate that the Agreed Order was invalid based on
those issues. The PCHB misinterpreted the Agreed Order by reading it to
extend to these issues, and ruling on them.

The PCHB ruled, for example, that the Agreed Order was invalid
because it did not require low impact development where feasible. But the
terms of the default Phase I Permit concerning low impact development
were not at issue in the development of the Agreed Order, and little about
low impact development appears in the PCHB record of this appeal. In
fact, the PCHB had already ruled that the default Permit was invalid
because of its failure to require low impact development,* and the Agreed
Order did not change that. When Ecology re-issues a permit with
requirements for low impact development, Clark County will be in a
position to comply with them.

As to vesting, Rosemere made a belated attempt in the initial
litigation concerning the 2007 Phase I Permit to appeal Ecology’s

interpretation that the permit requirements were subject to vesting, and

> Puget Soundkeeper Alliance, supra.
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was not permitted to do so. * It should not have been permitted to raise
that issue in the appeal of the Agreed Order.

Regarding the structural controls requirement S5.C.6, the Agreed
Order does not address this provision at all. That requirement, unchanged
from the default Phase I Permit applies to Clark County. If S5.C.6 offends
Rosemere because it does not quantify a municipality’s obligations,
Rosemere should have raised the issue in the litigation on the Phase I
Permit. It did not belong in an appeal of the Agreed Order. The PCHB
conflated its disapproval of the Agreed Order’s flow control regime with
the county’s efforts under S5.C.6. If Clark County is not in compliance
with §$5.C.6, that is an enforcement matter for Ecology. The PCHB did
not have jurisdiction to address it in an appeal of the Agreed Order.

The substance of Rosemere’s appeal and the ruling of the PCHB
with regard to low impact development, vesting, and structural stormwater
controls was to challenge the terms of the general Phase I Permit, not the
Agreed Order. The PCHB lacks jurisdiction to consider a complaint about
compliance with an existing permit; compliance authority rests with

Ecology. The PCHB also may not address, years after the deadline to

“ See, Rosemere v. Ecology, PCHB No. 10-013, Clark County’s Response to Appellants’
Motion for Partial Summary Judgment and Clark County’s Cross-Motion for Summary
Judgment at 5, CP.
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appeal its adoption, the terms of a permit that has already been fully
litigated. The PCHB’s rulings on these issues erroneously fault Clark
County because of problems the PCHB perceives with the general permit.
The Court should reverse the PCHB’s Order with respect to these issues.
Second Assignment of Error:
PCHB made a decision that was outside its statutory authority
or jurisdiction, misinterpreted and misapplied the law, and
made findings that were not supported by evidence in the
record in ruling that the flow control requirements of the
Agreed Order should have been applied to development
applications that vested prior to April 13, 2009.
The PCHB ruled that the stormwater flow controls required by the
Phase I Permit and the Agreed Order are applicable to development
projects that vested prior to the effective date of the Agreed Order, and
more generally that stormwater controls are not subject to vested rights
doctrine under state law.* This ruling was erroneous as a matter of law,
because the flow control requirements certainly do exert a restraining or
directing influence over land use.* Stormwater flow controls are triggered

by land use development applications, are grounds for decisions on land

use development applications, and are implemented by construction of

* Order Denying Summary Judgment, App. 3.
* Westside Business Park v. Pierce County, 100 Wn. App. 599, 5 P.3d 713 (2000).
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stormwater control facilities on development sites as components of
developments.*

Further, the PCHB erroneously held that stormwater flow control
requirements are not subject to the vested rights doctrine because they are
not land use controls. The flow control requirements dictate, in part, what
may be built on land being developed for other purposes. Flow control
requirements mandate that control facilities be built for and with
developments; the more restrictive the controls, the more extensive the
facilities must be. Private property that must be occupied by flow control
facilities cannot be used for the residential, commercial or industrial
aspects of the developments in which the flow control facilities are
located. The result, necessarily, is to change the number or size of lots or
structures that can otherwise be developed on é particular property. Lance
Killian, a land developer, and Eric Golemo, an engineer who designs
stormwater facilities, gave unrebutted testimony before the PCHB of the
resources required to incorporate stormwater flow control facilities within
a development, and the impracticability of revising facility designs after

decisions had been made on the design and financing of a development. ¥/

 Testimony of Clark County Department of Community Development Director Marty
Snell, CP.
" Testimony of Lance Killian, CP; Testimony of Eric Golemo, CP.
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The PCHB’s decision on vesting was not supported by substantial
evidence, and was contrary to the unrebutted evidence provided by Mssrs.
Killian and Golemo, and misinterpreted the controlling precedent. In

Westside Business Park, the Court stated:

Storm water drainage ordinances are land use control ordinances . .

.. [T]he Supreme court has indicated that storm water drainage

ordinance are subject to the vesting rule. In Phillips v. King

County, 136 Wn.2d 946, 963, 968 P.2d 871 (1998), the Supreme

Court held that the vested rights doctrine required the county to

apply the surface water drainage regulations in effect at the time of

the developer’s application for preliminary plat approval.*®

In addition, the PCHB has mandated that “low impact
development” features, such as rain gardens, green roofs, and pervious
pavement, be incorporated into developments, unless it is not feasible to
do so. The effect of these requirements is both to use developable land,
and to specify what the features of the development must be.

For these reasons, stormwater flow control requirements are
fundamentally unlike the examples cited by the PCHB as regulations that

are not land use controls. Impact fees, for example, do not control the use

of land, although they do add to the cost of development.*

*® Westside Business Park v Pierce County, supra, 100 Wn App at 607.

Y See, Newcastle Investments v. City of La Center, 98 Wn. App. 224, 989 P.2d. 569
(1999) (holding that traffic impact fees do not limit the use of land and are not the type of
regulation subject to vested rights).
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The PCHB emphasized that “the purpose of the Permits is to
control discharge of pollutants, not to control land use.” That is so in a
general sense, and is certainly true for certain permit requirements, for
example, the mandates to maintain stormwater facilities, to conduct public
outreach, and to report illegal discharges to Ecology. As for the flow
control requirements, however, the discharge of pollutants is controlled by
means of controlling land use. Approval to develop land with a
stormwater facility is obtained through proposing development of the
facility in an application to divide land or for a building permit. This fact
subjects flow control requirements to vesting under state law. RCW
58.17.033; RCW 19.27.095(1).

A variety of public or private facilities must be built by private
developers to serve their developments. The requirements to build
stormwater flow control facilities are very much akin to requirements to
develop other facilities along with development. For example, streets and
street frontage improvements, such as curbs, gutters, and sidewalks, are
commonly required as part of developing residential subdivisions in urban
areas. These facilities occupy land that would otherwise be devoted to
private lots, must be built to prescribed standards, and can be the basis

approving or denying land use applications. Applicants vest to the

OPENING BRIEF - 23



requirements to develop streets when subdividing land, just as with the
other requirements for subdividing. RCW 58.17.033. Those requirements
are land use controls, just as are stormwater flow control requirements.

The concept of vested rights derives from the idea that every new
regulation must have a date on which it becomes effective. It is reasonable
and practicable to require that effective regulations — not future regulations
— apply to the regulated activity. Otherwise, the public cannot plan its
affairs, and economic activity in particular is discouraged, when a
regulatory change might occur. An applicant for a land division under
RCW Chapter 58.17 or for a building permit under RCW Chapter 19.27 is
subject to the land use controls that are effective when a complete
application is submitted. The evidence before the PCHB, as well as long-
established legal precedent, demonstrate that applicants for development
should be able to plan their development activity with full knowledge of
the flow control regulations to which they are subject.

Finally, naming an effective date for the county’s obligations
pursuant to the Agreed Order, as with other permittees’ stormwater
ordinances, is a function well within the discretion of Ecology. Ecology is
authorized by law to implement the Clean Water Act in Washington by

issuing and administering permits and by enforcing compliance with
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permits. In compliance actions, Ecology may issue orders with terms that
are appropriate to bring the permittee into compliance. RCW 90.48.120.
Ecology concluded that it would not be practicable or reasonable to require
permittees to comply with permit requirements by imposing them upon
land use applicants until the permittees had adopted the requirements as
ordinances.

In this case, Ecology and Clark County worked together for several
months following the Notice of Violation in order to resolve that
compliance action. The resolution was issuance of the Agreed Order,
which named April 13, 2009 as its effective date (although the Agreed
Order was entered into on January 6, 2010). This was also the effective
date of Clark County’s first attempt to adopt a flow control ordinance
under the Phase I Permit, and was reasonable, because that date was well-
known as the date of the other changes in the county stormwater code.

Ecology’s determination of the effective date of the Agreed Order
was both practicable, in the sense that it did not change the rules on land
development after development design and financing were already in
place, and reasonable. This reasonable and practicable decision was made
in the context of resolving a compliance proceeding as NPDES

administrator and permitting agency in Washington. PCHB erred by
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failing to defer to Ecology’s reasonable exercise of discretion in
performing its compliance functions. PCHB’s determination that
Ecology’s choice of effective date was not AKART and did not meet the
standards of MEP was erroneous.

In ruling that the Agreed Order should have had an effective date
no later than November 16, 2008, and that the flow control requirements
set forth in the Agreed Order and the Permits in general were not subject
to vesting, the PCHB exceeded its statutory authority, made findings not
supported by substantial evidence, and misconstrued and misapplied the
governing law. The PCHB’s Order Denying Summary Judgment, and its
final Order should be reversed as to these issues.

Third Assignment of Error:

The PCHB erroneously applied the law to the facts, made

findings that were unsupported by substantial evidence,

exceeded its jurisdiction, and acted in a manner that was
arbitrary and capricious by ruling that the Agreed Order
allowed an impermissible reduction in Clark County’s efforts
under Condition S5.C.6.

The Agreed Order explicitly required the county to comply with
every provision of the default Phase [ Permit that was not modified by the
Agreed Order. Among those unmodified provisions is S5.C.6, which

requires the county to have a program to construct stormwater structural

controls to prevent or reduce impacts to waters of the state caused by
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discharges from the municipal storm system. The performance measure in
the permit is to 1) describe the program goals, planning process and
prioritization process and 2) report each year on the projects, including
pollutant load reduction, flow control outcome, and other environmental
benefits. Notwithstanding that the county’s obligations under that
provision were not changed by the Agreed Order, Rosemere’s appeal of
the Agreed Order included a challenge to the county’s program under
S5.C.6.

Unrebutted evidence before the PCHB demonstrated that Clark
County has maintained a robust program of structural controls, spending
an average of approximately $800,000 each year from 2003 through 2009
on capital projects to retrofit and improve stormwater control facilities.
Because S5.C.6. does not mandate any particular level of expenditure, the
county could have done substantially less, yet still complied with that
condition.

Kevin Gray, Director of Clark County’s Department of
Environmental Services, and Ron Wierenga, Clark County’s Clean Water
Program Manager testified that the county continued its sustained effort in
the area of structural controls, while it also opened the flow control

restoration program to build capital projects for flow control under permit
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requirement S5.C.5 and the Agreed Order.” They anticipated that in 2010
approximately $2 million would be spent on both these programs, and that
the county would have accrued flow control mitigation credits in excess of
its obligations. Because the county prioritizes and plans for capital
spending through the capital budget process, both sorts of projects, those
responding to condition S5.C.5 (flow control) and those responding to
condition S5.C6 (structural retrofits), were included together, without
differentiation in the county’s capital budgeting documents. No project
was double counted, as part of both the flow control and for structural
retrofit programs. The county had sufficient funding sources to continue
both programs.”'

PCHB found that the county’s ability to plan and budget for both
programs without prior oversight by Ecology allowed the county to
recharacterize retrofit programs as flow control programs, and therefore to
reduce its overall effort to control water pollution. PCHB therefore
concluded that the Agreed Order did not control water pollution to the
maximum extent practicable. The PCHB, however, ignored the terms of
the default Phase I Permit, and of the Agreed Order, as well as the

evidence before it.

% Testimony of Kevin Gray, CP; Testimony of Ron Wierenga, CP.
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No municipality — even Clark County - is required by the terms of
Permit Special Condition S5.C.6 to spend a particular amount on structural
retrofits in any year, or to maintain from year to year the precise amount
that has been previously spent. Ecology’s Ed O’Brien testified that
although he had not anticipated that Clark County would reduce its
expenditures for structural control compliance, he assumed that all
municipal permittees had reduced their expenditures on structural retrofits
to some degree because of the poor economy.*

The Agreed Order must provide protection to receiving waters that
is equivalent or similar to that provided by the default Phase I Permit. The
default Phase I Permit has been fully litigated, and except for the failure to
require low impact development, meets the standards of MEP and
AKART. Clark County must meet exactly the same S5.C.6 requirements
as other permittees, and all of the evidence before the PCHB showed that
it does meet that vague standard. It was error for the PCHB to rule that
Clark County’s compliance with S5.C6 fails to reach the required
standards because of the Agreed Order. The Court should reverse the

Order in that respect.

M,
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Fourth Assignment of Error:

The PCHB misinterpreted and misapplied the law in failing to

defer to Ecology in the exercise of its discretion in compliance

proceedings, and in ruling that the flow control requirements
set forth in the Agreed Order do not provide equivalent or
similar protection to receiving waters as the Phase I Permit,
that they do not meet the standards of AKART and MEP, that
they harm beneficial uses of the receiving waters, and that they
constitute impermissible self-regulation.

Ecology issued the Agreed Order as the resolution of the
compliance proceedings against Clark County, following issuance of the
Notice of Violation and negotiations with the county. Ecology is the
agency within the State of Washington that is authorized to administer,
implement and enforce the NPDES permitting system. RCW 90.48.260.
As such, Ecology has broad statutory authority in proceedings to compel
compliance with the NPDES permit. [quote 90.48.120]. Given the
permissive language of the statute to authorizing Ecology to issue an
appropriate order, it is clear that Ecology is afforded discretion in
determining the substance of an order. Finally, because Ecology issued the
permit and is charged with the permit’s administration and enforcement,

its professional and technical judgments concerning the permit’s

requirements are due deference by the PCHB and the courts. Port of

>2 Testimony of Ed O'Brien, CP; App.__.
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Seattle v. Pollution Control Hearings Board, 151 Wn.2d 568, 593-96, 99

P.3d 659 (2004)(in context of federal Clean Water Act water quality
certification).

Andrea McNamara Doyle, the presiding member of the PCHB,
issued a concurrence and dissent in the present case. She explained that
she disagreed with certain conclusions of the majority Opinion, which
followed in large part, from the majority’s failure to accord proper weight
to Ecology’s interpretation of the permit. The dissent stated as follows:

“I depart from my colleagues where they conclude the Agreed
Order is inadequate because it does not utilize basin planning or
require additional site-specific analysis in the selection and
evaluation of individual flow control projects. I further disagree
with their conclusions that the acreage metric is inadequate to serve
the intended purposes of the program and that Clark County’s
program gives inadequate attention to beneficial uses of receiving
waters. Finally, I disagree that the Agreed Order’s approach to
selecting mitigation sites amounts to impermissible self regulation.

When evaluating the equivalency question at issue in this appeal,
the majority has elected not to afford what I believer is proper
deference to Ecology’s technical expertise and professional
judgments regarding the purpose and intent behind the default flow
control requirement embodied in the Phase I Permit. In exercising
its de novo review of an ambiguous permit condition, as the Board
has previously found Condition S5.C.5.b to be, the agency charged
with the administration and enforcement of that permit should be
accorded great weight in determining the intent and meaning of the
underlying permit condition. Puget Soundkeeper Alliance et al. v.
Ecology, et al., PCHB Nos. 07-021, 02-026 through 030, 07-037
(Phase I Municipal Stormwater Permit Order on Dispositive
Motions, April 8, 2008)(where a permit condition is not
specifically governed by statute or regulation, but instead
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represents an exercise of the agency’s discretion based on
professional judgment, the Board gives due deference to the
specialized knowledge and expertise of Ecology, while
acknowledging that such deference does not extend to action that is
‘manifestly unreasonable or exercised on untenable grounds’ or
that is ‘willful and unreasoning actions in disregard of facts and
circumstances.’” Citations omitted.” See also, Fulton v. Ecology,
PCHB No. 06-081 (2008)(giving deference to Ecology’s
interpretation of specific terms and meanings of an adjudicated
water right certificate, citing Port of Seattle v. Pollution Control
Hearings Board, 151 Wn.2d 568, 593, 99 P.3d 659 (2004)). This
is particularly true where the questions involve complex scientific
issues and areas within Ecology’s specialized knowledge and
expertise. Puget Soundkeeper Alliance, et al. v. Ecology, & City of
Seattle, et al, PCHB Nos. 07-021, -026 through -030, & -037
(2008) ..., at 51; Hubbard v. Ecology, PCHB No. 93-73 & 03-103
(1995)(The Board, in its de novo review, gives due deference to
Ecology’s specialized knowledge and expertise regarding
hydrology).”

Rosemere Neighborhood Association v. Department of Ecology, PCHB

10-013, Concurrence and Dissent, at 2-3 (2011).%
The majority’s failure to defer to Ecology is not an oversight; the
majority states:

[TThe board concludes that Ecology is not entitled to deference in
its characterization and agreement to Clark County’s alternative
flow control model as equivalent under the Phase I Permit because
Ecology failed to follow the clear and unambiguous terms of the
permit, and because Ecology’s approval of the alternative program
is unsupported by, and contrary to its own technical or science-
based discussions and assessments of the flow control standard.

> App. 2.
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Rosemere Neighborhood Association v. Department of Ecology, PCHB

10-013, at 52 (2011).>* But the majority Opinion showed how the Agreed
Order was contrary to the opinions of Rosemere’s experts, not to
Ecology’s science-based discussions and decisions.

The dissent’s discussion of deference is the correct analysis of the
flaws in the reasoning of the majority, which manifest in the Opinion’s
factual findings. Findings of Fact 7, 12, 13, 21, 25, 26, 27, 28, 30, 32-35,
38-41, 50, 53, and 54 all address the technical aspects of the flow control
program. None of these findings gives appropriate deference to Ecology’s
construction of the Phase I Permit’s terms or the Agreed Order’s terms.
None gives appropriate deference to the judgment of the scientists and
administrators at Ecology as to the effects of the default flow control
program or of the Agreed Order’s flow control program. Consequently,
none of these findings is supported by substantial evidence in light of the
whole record, and none of them should be the basis for the PCHB’s
conclusions of law.

Ecology witnesses Ed O’Brien, Environmental Engineer, Garin Shrieve,
Southwest Region Water Quality Section Manager ,and Bill Moore, Program

Development Services Section Manager in charge of developing all

i App. 1.
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stormwatergeeral permits, each testified before the PCHB™ that in his opinion,
one or more of the following aspects of the Agreed Order provided equal or
similar protection to receiving waters as compared to the flow control standards of
the default permit:

L. The timing of the county’s obligation to restore flow to the
forested condition in response to a development from
which stormwater runoff was controlled to the rate
immediately prior to the development;

EOB testified that in light of (a) the many decades of damage to

Clark County streams from deforestation and development of watersheds;
(b) the minimal improvements over the existing conditions in receiving
waters that could be expected from restoring flow to the forested condition
on one development; and (c) the need to obtain permits and funding to
authorize flow restoration projects, a potential delay of two years between
breaking ground on a development and the completion of a county flow
restoration project was reasonable, practicable, and not -harmful to streams.

Derek Booth and Jonathan Rhodes testified that any gap in time

between initial ground disturbance in a development and completed

construction of facilities that control stormwater flow to the forested

condition could allow serious damage to occur in a stream from

%% Testimony of Ed O’Brien, CP, App. 6. Testimony of Garin Shrieve, CP, Testimony of
Bill Moore, CP.
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stormwater runoff, and therefore the Agreed Order would harm beneficial
uses of receiving waters. Dr. Booth had testified before the PCHB in

Puget Soundkeeper Alliance v. Ecology, supra, that the flow control

requirements of the Phase [ Permit would allow the continuation of harm
to beneficial uses of receiving waters. App. 7 at 10. He did not explain in
this case, the extent to which he believed that harm with implementation
of the Agreed Order would exceed harm that continued with the Phase I
permit.

Kevin Gray testified that in fact there is no gap in time between the

triggering of a flow control obligation, and the county’s development of a
flow control restoration project, because the county had already begun to
build flow restoration projects, thereby accruing flow control credits,
before incurring a like amount of flow control obligation.

The PCHB majority chose the Booth/Rhodes testimonies as
evidentiary support for their decision that timing of flow control
restoration by the county did not provide equal or similar protection to
receiving waters as that required in the Phase I Permit. This was clearly
erroneous because it failed to take into account the judgment and expertise

of the Ecology witnesses.
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2. The measurement of the county’s obligation to restore
flows to the forested condition after a development restores
flow to the existing condition;

The PCHB majority states that the metric for determining the
extent of the county’s offsite flow control restoration obligation is “not
based on any science.” The Ecology witnesses testified that the way in
which the obligation is measured under the Agreed Order is exactly how a
stormwater flow control facility would be measured onsite. The same
science-based hydrology modeling is used. The majority should have
deferred to the technical expertise of the professionals from Ecology in
this regard. The failure to do so was clearly erroneous.

3. The location of the stormwater flow control and restoration
projects built by the county to satisfy its obligations to
restore flows to the forested condition;

The Ecology witnesses testified that the outcome of locating flow
restoration projects off the sites of development would, on a landscape
scale, be roughly equivalent or similar to locating them on the
development sites. An offsite restoration project could even be located
where it would offer more protection to receiving waters than a flow
control facility on a site chosen for a private developer’s convenience.

Although no flow control project required by the Phase I Permit must have

its environmental impacts quantified, the majority faulted the Agreed
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Order for the same lack of required measurement. Although Ecology does
not check the location and design of flow control facilities under the terms
of the default permit, the PCHB majority faulted the Agreed Order for the
ability of the county to choose where to locate projects, using its
Stormwater Needs Assessment Program (SNAP) and Stormwater Capital
Improvement Projects (SCIP) tools, and how to design the projects. The
PCHB majority simply chose to ignore the terms of the permits at issue,
and to ignore Ecology’s testimony that the county’s project locations
would be equally protective of the county’s waters.

4. The harm to the receiving waters and their beneficial uses;

As noted above, Rosemere’s expert Derek Booth had previously
testified to the PCHB of the harm to receiving waters that would continue
notwithstanding regulation by the Phase I Permit flow control program.
Ecology witnesses testified that restoring flow pursuant to the Agreed
Order would provide a result not much different from that provided by the
Phase I Permit.*® The majority Opinion ignored that testimony, again
concluding that it could not be right. Remarkably, although Rosemere had
the burden of proof before PCHB, and Ecology’s testimony was to be

given great weight, the majority again jumped to the conclusion offered by
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Rosemere, without regard to the agency’s witnesses. Failure to defer to
Ecology’s expertise in reaching its findings was error.
5. That the Agreed Order reduced pollution from the county’s

MS4 to the maximum extent practicable (MEP standard)
required by the Federal Clean Water Act and employed all
known and reasonable methods of prevention, control and
abatement of water pollution from the MS4 as required by
state law (AKART standard).

In contrast to the testimony from Ecology’s technical experts and
permit compliance staff, that the Agreed Order was imposed upon the
county in the course of compliance proceedings, the majority Opinion
concluded that the Agreed Order was a failed attempt to justify an alternate
flow control standard by means of basin planning. Therefore, the majority
Opinion concluded that no deference was owed to Ecology on the core
question of the appeal. Given the indisputable fact that the Agreed Order
was the resolution of a compliance proceeding, the majority’s conclusion
is erroneous.

The PCHB is required to defer to Ecology, as the agency with
NPDES authority and technical expertise, in the permissible exercise of its

discretion and its interpretation of the permits that it issues. Port of Seattle

v. PCHB, supra. PCHB explicitly refused to defer to Ecology’s

% App. 6.
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determinations that requirements of the Agreed Order would offer

equivalent or similar protection to receiving waters as the default Permit.

The majority substituted its own judgment for that of the expert

agency as to the effects of the county’s method of compliance with the

flow control standard. In this, the PCHB erred, and its Order should be

reversed.

V. CONCLUSION

For the above reasons, Clark County requests that the Court reverse

and remand the decision of the PCHB.

Respectfully submitted this 19™ day of July, 2011.
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POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

ROSEMERE NEIGHBORHOOD
ASSOCIATION; COLUMBIA
RIVERKEEPER; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER, | PCHB NO. 10-013

Appellants, FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
V.

WASHINGTON STATE DEPARTMENT
OF ECOLOGY, and CLARK COUNTY,

Respondents,

BUILDING INDUSTRY ASSOCIATION
OF CLARK COUNTY,

Intervenor-Respondent.

Appellants Rosemere Neighborhood Association, Columbia Riverkeeper, and Northwest
Environmental Defense Center (“Appellants” or “Rosemere”) challenge Agreed Order No. 7273,
entered into by the Respondents Washington State Department of Ecology (Ecology) and Clark
County, related to achieving compliance with the National Pollution Discharge Elimination
System Phase I Municipal Stormwater General Permit (Phase I Permit).

The Pollution Control Hearings Board (PCHB or Board) conduéted a hearing in this
matter on September 28 — October 1, 2010, at the Board;s ofﬁceé in Tumwater Attomeys J él'n
Hasselman and Janette K. Brimmer, Earthjustice, represented Appellants. Assistant Attorney
General Ronald L. Lavigne, Senior Counsel, represented Respondent Department of Ecology
(“Ecology”). Chief Civil Deputy E. Bronson Potter, and Christine M. Cook, Deputy Prosecuting
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Attorney, represented Clark County. Intervenor-Respondent Building Industry Association of
Clark County (BIA Clark Co.) was represented by James D. Howsley, of Miller Nash LLP.

The Board hearing the case was comprised of Andrea McNamara Doyle, Presiding, and
Kathleen D. Mix and William H. Lynch, Members. Court reporting services were provided by
Kim Otis and Randi Hamilton of Olympia Court Reporters.

FINDINGS OF FACT
1.

This appeal challenges Agreed Order No. 7273, entered into by Ecology and Clark
County, related to achieving compliance with one aspect of the National Pollution Discharge
Elimination System (NPDES) Phase 1 Municipal Stormwater General Permit (Phase I Permit).
The history and scope of the Phase [ Permit are discussed at length in this Board’s decision on
review of that permit. See Puget Soundkeeper Alliance v. Ecology, PCHB Nos. 07-021, -026, -
027, -028, -029, -030, -037 (2008) (hereinafter “Phase I Decision”). Ecology developed the
Phase I Permit through an eight year long process. Id at FOF 1. Several events delayed the
issuance of the Phase [ Permit, including the federal listing of Puget Sound Chinook Salmon in
1999, and Ecology’s decision to revise the states’ Stormwater Management Manuals. /d. at FOF
3. The Phase I Permit, a “programmatic permit,” requires municipal permittees to implement
area-wide stormwater management programs, rather than regulating discharges from individual
outfalls. /d. at FOF 6. The heart of the Phase I Permit requires that permittees implement a

Stormwater Management Program (SWMP), which has ten component parts,’ including

! Listed in Condition SS.
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requirements to map municipé] systems, detect and eliminate illicit discharges, engage in
structural retrofits, and require source controls at existing development. /d. at FOF 9, Of
particular relevance to this case is the SWMP component that requires permittees, including
Clark County, to implement a program to prevent and control the impacts of runoff from new
development, redevelopment, and construction sites. The Phase I Permit anticipates that the
permittees will adopt ordinances that require implementation of many aspects of the SWMP,
either by the municipality or by the regulated community which discharges to the municipal
storm sewer system.

2.

In the Phase I Permit, Ecology chose to regulate stormwater discharges from new
development and redevelopment primarily through the imposition of a new flow control
standard. Permit Condition S5.C.5.b.i. Phase I Decision at FOF 38. The flow control standard
is set out in Ecology’s 2005 Stormwater Management Manual (2005 Manual), and required for
development projects over certain size thresholds. Ex. J-16 (Phase I Permit) at Condition
$5.C.5.b.1.2 Under this updated flow control requirement, Phase I permittees must require new
development and redevelopment projects to control the rate at which stormwater is released from

the site to match historical pre-developed (typically forested) conditions, rather than existing site

2Ex, J-16 is the version of the Phase I Permit issued on January 17, 2007, and modified on June 17, 2009. The most
recent version of the Phase 1 Permit, Ex. J-23, was modified on September 1, 2010, to incorporate, among other
things, the Agreed Order that is the subject of this appeal.
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condition runoff.> The flow control standard, which is contained in the 2005 Manual, represents
a “default” standard under the Phase I Permit. If certain criteria are met (discussed further in this
opinion), a permittee can implement an alternative program to the flow control standard. Under
the same section of the Phase [ Permit addressing controlling runoff from new development,
redevelopment, and construction sites, the permittee must also require use of non-structural
preventive actions and source reduction approaches, including Low Impact Development (LID),
to minimize the creation of impervious surfaces and the disturbance of soils and vegetation
where feasible. Ex. J-16 at Condition S5.C.5.b.iii. The Phase I Permit required the ordinances
necessary to implement this section of the permit to be adopted no later than 18 months from the
effective date of the permit, by August 16, 2008. /d. at Condition S.5.C.b.iv.

3.

On January 13, 2009, Clark County adopted Ordinance No. 2009-01-01, with an effective
date of 90 days later, or April 13, 2009. Among other things, the ordinance requires the flow
duration standard for high flows to be engineered to match the existing conditions on the site
rather than historic, pre-development conditions, as required by the Phase [ Permit. Clark Co.
Code 40.385.020.C.2.a. Clark County did not offer their adopted ordinance to Ecology as an
equivalent alternative program under the provision of the Phase I Permit that allows a variance
from the default flow control standard. Instead, in adopting the January 2009 Ordinance, Clark

County rejected the regulatory approach Ecology had implemented with the Phase I Permit, and

3 The standard flow control requirement is to “match development discharge durations to pre-developed durations
for the range of pre-developed discharge rates from 50% of the 2-year peak flow up to the full 50-year peak flow.”
Id. at Appendix 1, p. 24.
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determined it would impose a less stringent standard for stormwater control at new development
and redevelopment sites.
4.

On March 17, 2009, Ecology issued a Notice of Violation to Clark County alleging that
the county violated the terms of the permit by “[a]dopting a flow control policy that Ecology
determined does not provide equal or similar protection of receiving waters and equal or similar
levels of pollutant cbntrol, as compared to Appendix | [the 2005 Stormwater Management
Manual]. (CCC § 40.385.020.C.2.a).” Ex. J-2 at 1. In addition to being late, Ecology also
determined that Clark County’s ordinances and manual adopted an exemption for infill and
redevelopment projects from the 0.1 cubic feet per second flow increase threshold, also set out at
Appendix | of the Phase I Permit. /d. In the Notice of Violation, Ecology stated that the purpose
of the flow control requirement is to “reduce harmful impacts on fish, other aquatic life and
streams caused by runoff from development.” Id Ecology concluded that Clark Counts"s lesser
standards and thresholds for control of runoff from new development and redevelopment would
not provide an equivalent amount of protection to receiving waters and pollutant control, as
required by the Phase I Permit. The Notice of Violation gave the County thirty (30) days to
inform Ecology what steps it had or would take to control pollution and comply with the Order.
Id at 2.

5.

On January 6, 2010, Clark County and Ecology entered into Agreed Order No. 7273, the
purpose of which was to “establish the actions necessary to bring the County into compliance
PCHB NO. 10-013
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with Special Condition S5” of the Phase I Permit. Ex. J-/ at 1. The Order requires Clark County
to implement a flow control program for new development and redevelopment that Ecology
concluded will result in an equivalent level of protection as the flow control requirement for new
development and redevelopment in the Phase [ Permit. Ecology stated that the Agreed Order
“will provide an equivalent level of flow control” to that required under the Phase I Pérmit.
Ecology also noted that “[t]his approach is consistent with the Permit wherein Permittees are
allowed the option of proposing alternative methods of achieving flow control standards.” Ex. J-
! at 3. Rosemere timely filed this appeal challenging the Agreed Order.*

6.

Concept of Agreed Order: Under the Agreed Order, Ecology approved Clark County’s
alternative flow control program on the condition that Clark County mitigate runoff from new
development and redevelopment to the historic, pre-development condition through a capital
flow control mitigation program undertaken at altemnative sites selected by the County, and at
County expense. Ex. J-1 at 3-4. In other words, the Agreed Order allows Clark County to apply
the lesser flow control standard to new and redevelopment projects in its jurisdiction, utilizing
existing rather than pre-development conditions as the basis for application of the flow control

standard, provided that Clark County “mitigates,” or makes up the difference, at another site in

*The parties filed cross motions for summary judgment on several of the legal issues in this appeal, all of which the
Board denied. In denying summary judgment, the Board determined that it needed a better record in order to reach a
decision about whether the Agreed Order provides equal or similar protection of receiving waters as the Phase |
Permit. The Board concluded that Rosemere, as the appealing party, would continue to bear the burden of proof in
challenging the Agreed Order but that Ecology also bore the burden of establishing the baseline against which it
determined the equivalency of Clark County’s alternative. Order Denying Summary Judgment, at 16-18.
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the County. The ;Agreed Order allows the County to mitigate by building several types of flow
control facilities as capital improvement projects. These include stormwater retention,
infiltration and detention facilities, existing facility retrofits or reconstruction, including LID
retrofits, and conversion of land cover to historical forest. Ex. J-I at Attachment A, pp. 4-7.

7.

Authority for Agreed Order: The Agreed Order entered into between Ecology and Clark
County relies on that term of the Phase I Permit that allows there to be adjustment or variance of
the flow control requirements, by use of “more stringent requirements,” and/or requirements that
may be “tailored to local circumstances through the use of basin plans or other similar water
quality and quantity planning efforts.” /d. at Condition S.5.C.5.b.i. The permit requires that any
such local alternative standards “shall provide equal or similar protection of receiving waters and

equal or similar levels of pollutant control” relative to the defauit standard. /d Because this is

the standard the Board must apply to evaluate the Agreed Order under appeal in this case, we

first make findings related to whether the prerequisites under the Phase I Permit for allowing an
adjustment or variance to the flow control standard have been met, then make findings related to
the scope of the Agreed Order, followed by findings related to the requirements of the Phase I
Permit, and the manner in which the County will implement the Agreed Order. These form the
basis of our analysis and conclusions as to why the mitigation program of the Agreed Order fails
to provide equal or similar protection to receiving waters and equal or similar levels of pollutant

control to that required by the Phase I Permit.
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retention and detention facilities, which involve using the Western Washington Hydrology
Model (WWHM) or the Clark County version of the WWHM. Ex. J-I at Attachment A, p. 5.
Additional details regarding Clark County’s tracking and accounting system for the mitigation
requirement are specified in Attachment A of the Agreed Order. County’s Development and
Redevelopment Flow Control Mitigation Program (“Mitigation Program™). Ex. J-/ at4 &
Attachment A.

10.

Location of Mitigation Projects: Mitigation projects to address the County’s mitigation
obligation must be built within the same Water Resource Inventory Area (WRIA), o‘f which there
are two in Clark County.” The Agreed Order states that “[T]o the extent feasible, the locations of
Mitigation Projects should support identified needs and recommendation in existing resource
management plans, and should also align with the County’s policies on environmental
mitigation. Projects should be prioritized by watershed and then WRIA, in consideration of the
distribution of the County’s Mitigation Obligation.” (emphasis added.) Ex. J-1 at Attachment A,
p. 8. Clark County will use its current Stormwater Needs Assessment Program (SNAP) and
Stormwater Capital Improvement Program (SCIP) to scope, prioritize, and plan flow control
mitigation projects. /d. The Agreed Order.gives the County conside.rable leeway in how it
ultimately selects mitigation projects, stating as follows with respect to development and

prioritization of mitigation projects: “Within the group of projects deemed most suitable to

* WRIA 27, which drains the northern portion of the County to the Lewis River and its tributaries, and WRIA 28,
which drains the southern portion of the County to the Columbia River and its tributaries. Beyerlein Testimony.
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watershed conditions, highest priority may be given to projects having the best cost/benefit ratios
in terms of cost per unit of land cover, mitigated.” /d. Ecology does not have a role in the review
or approval of the prioritization process or the mitigation projects selected under the Agreed
Order.

11.

Timing of mitigation: The County must meet its flow control mitigation obligation
within two calendar years from the calendar year the development project being mitigated starts
construction or land disturbing activity. £x. J-I at Attachment A, p. 9. For example, a
development project requiring mitigation that began construction anytime during calendar year
2009 must be mitigated by the end of calendar year 2011. /d. Since various types of subdivision
and other construction approvals are valid for periods of two to seven years, and possibly longer
with extensions, this will result in mitigation obligations extending well beyond the term of the
current permit and into the future several years. See e.g., RCW 58.17.170 and CCC 14.06.105.5.

| 12.

Use of Vesting, and Relevant Effective dates: Under the Agreed Order, the County incurs
a potential mitigation obligation for any new or redevelopment project that meets threshold
requirements for flow control facilities under the Phase [ Permit and that “vested” under state
vesting laws ® on or after April 13, 2009. Ex. J-1 at Attachmént A. Stated another way, the
Agreed Order does not require mitigation for all projects as of August 16, 2008, the Phase |

Permit’s deadline for adoption of ordinances, but rather provides the County an additional eight

8 RCW 58.17.033 (subdivision code) and RCW 19.27.095 (building permits).

10
PCHB NO. 10-013

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER



10

11

12

13

14

15

16

17

18

19

20

21

month delay before applying the flow control standard to new applications for development or
redevelopment. The Agreed Order also allows the County to receive mitigation credits for any
qualifying flow control mitigation projects completed after April 13, 2009, irrespective of when
they were designed, approved, or started construction. Ex. J-/ at Attachment A. In practice, this
has allowed the County to receive a large amount of mitigation credit for a project that was well
underway before the Agreed Order was executed or before the County incurred any mitigation
obligations.” Numerous commercial and multifamily building permit applications, as well as
numerous subdivision permit applications, vested for land use purposes between August 16,
2008, and April 13, 2009.8 Exs. 4-38, A-59. One of these subdivisions is approved for 103
single-family lots. Snell Testimony, Ex. A-67. EPA exptessed concern that the delayed effective
date under the Agreed Order provides less cumulative flow control over its term than the Phase I
Permit. Shrieve Testimoﬁy, Ex. 4-22. NMFS likewise expressed concerns over the lag time
between August 2008 and April 2009, and stated that there is “no scientific justification” for this
delay. Shrieve Testimony, Ex. A-23. Costs can be significant, however, if a project needs to be

re-designed. Killian Testimony.

7 The County has reported mitigation credit for 11 acres of Effective Impervious Area, 15 acres of Lawn/Landscape,
and 2 acres of Pasture in connection with its completion in 2009 and 2010 of the 152™ St. project (aka “Encore
North Phase "), a project that has been on the County’s capital projects list for several years, £x. J-20.

* A subdivision will discharge into a municipal separate storm sewer system (MS4) approximately 80 to 90 percent
of the time. Gray Testimony.
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13.

Monitoring/Maintenance of mitigation projects: The Agreed Order does not include any
requirements for the County to monitor or maintain the mitigation projects it constructs under the
Mitigation Program. Clark County’s Stormwater Facility Maintenance Manual, and its
Stormwater Manual, set forth the requirements for monitoring, inspecting, and maintaining
stormwater mitigation facilities. Exs. R-29 & R-30.

14,

Funding of Mitigation Program: The Agreed Order requires the County to maintain
funding sources adequate to comply with the Agreed Order. Ex. J-I at p. 4. Parties to the
Agreed Order anticipated that the County’s Clean Water Fund would be used to plan and
construct mitigation projects, although the Agreed Order provides that the County may use any
allowable funds to pay for mitigation projects. Ex. J-/ at Attachment A, p. 11.

15.

Reports to Ecology: Clark County will report to Ecology annually on the status of its
Flow Control Mitigation Program, as an attachment to the annual report required by the General
Permit. The Agreed Order sets out the elements of the annual report, and also requires the
County to include a narrative describing the funding status of the mitigation program, identifying
any anticipated shortfalls. Beyond this reporting requirement, Ecology has no role in selection of
mitigation projects, and no responsibility for review or approval in project selection or
prioritization. There is no requirement in the narrative reporting for the County to compare

results achieved through the mitigation program against any criteria related to stream or basin
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health or recovery, or to identify whether significant areas of salmon habitat are being mitigated
to compensate for similar significant areas of salmon habitat where historic pre-development
conditions are not being mitigated at the site of the new development or redevelopment. £x. J-1,
at Attachment A, p. 10.

16.

On September 1, 2010, Ecology modified the Phase I Permit to incorporate the
substantive provisions of the Agreed Order into the permit. £x. J-23. Rosemere timely filed an
appeal of the Permit Modification.

17.

In com}ng to agreement with Clark County, Ecology evaluated the Agreed Order to
determine if it was equivalent to Phase I Permit requirements under the terms of Condition
S5.C.5.b. O’Brien Testimony. Ecology now contends that the Agreed Order does not change the
default flow control standard, but rather provides a different administrative way to meet it,
simply allowing it to be applied at a different site. O’Brien Testimony. The County and Ecology
also attempt to recast the Agreed Order as something other than a “mitigation” program, by
stating the County is meeting its obligation to match the Phase I Permit flow control standard,
just at an alternative location. Gray Testimony. 1f Ecology (and the County) is correct in this
latter interpretation, then Clark County was not required to conduct basin planning or a similar
water quality and quantity planning effort prior to Ecology’s approval of the alternative flow

control program under Condition S5.C.5.b. The Board will first consider the purpose of basin
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planning and the purpose of the flow control standard, in developing its conclusions of law on
this issue.
18.

Appendix | to the Phase I Permit and the Stormwater Management Manual for Western
Washington provide further specificity on how basin plans, referenced in Condition S5.C. of the
Phase I Permit as an alternative planning effort, are to be developed. Appendix 1 states that an
alternative requirement for Western Washington may be established through application of
watershed-scale hydrological modeling and supporting tield observations. Ex. J-17 at Appendix
1 (Minimum Technical Requirements for New Development and Redevelopment), pp. 25 & 28.°
Appendix 1 also requires that before a basin plan can modify the minimum requirements of the
Phase I Permit: it must be formally adopted by all jurisdicticns with responsibilities under the
plan, all ordinances and regulations called for by the plan must be in effect, and the basin plan
must be reviewed and approved by Ecology. Id at p. 29.

19.

It is unrebutted that Clark County did not prepare a basin plan using watershed-scale
hydrological modeling and supporting field observations, it did not adopt a basin plan, and
I.3c<).logy did not review and approve a basin plan for Clark County as an underlying basis for the
alternative program set out in the Agreed Order. Instead, Clark County will use its Stormwater

Needs Assessment Program (SNAP) and Stormwater Capital Improvement Program (SCIP) to

°This is the same requirement as set forth as a minimum requirement for flow control in the Stormwater
Management Manual for Western Washington. Ex. J-/9at Vol. 1, §2.5.7, p. 2-33.
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scope, prioritize, and plan flow control mitigation projects. Ex. J-/ at Attachment A, p. 8.
These planning documents relied upon by Clark County to justify its alternative flow regime, fall
far short of what is contained in a basin plan. A basin plan includes several key components,
including a discussion of zoning, projected build-out, an evaluation of every stream channel
(each which has been walked), a hydrologic model, and water quality data that includes new
sampling. Essential information such as hydrologic modeling is missing in many of the SNAP
manuals. Booth Testimony. Rod Swanson, the NPDES Coordinator for Clark County,
acknowledged the SNAP manuals are not basin plans. Swanson Testimony. Similarly, SCIP is a
process whereby the County uses objective criteria to evaluate and prioritize the many possible
stormwater capital improvement projects, allowing public input on the allocation of resources.
Ex. J-3. It is not a basin plan in any sense of the word.

20.

The Phase [ Permit requires that municipalities’ Stormwater Management Programs
(SWMP) must prevent and control the impacts of runoff from new and redevelopment activities.
Ex. J-16 at Condition S.5.C.5.a-b.ii. In order to do so, the Phase I Permit required
implementation of a new, more stringent default flow control standard, with the attendant
thresholds and definitions contained in Ecology’s 2005 Stormwater Management Manual. This
new standard was developed over a long period of time, and replaced the previous “peak” flow
standard. Ex. J-16 at Condition S8.5.C.5. Under the Phase I Permit, municipal permittees are
required to control stormwater flows from certain new and redevelopment projects to levels that

match historical pre-developed (typically forested) conditions, under certain peak flow
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conditions.'® In other words, it requires facilities be engineered so that discharges are not
predicted to exceed the predevelopment flow duration for a range of storm events. O 'Brien
Testimony, Booth Testimony. The Independent Science Panel, which reviewed Ecology’s
Stormwater Management Manual for Western Washington, determined the flow control standard
and the requirement to match flows estimated for an historic land cover condition, was
appropriate to use in all watersheds, regardless of a watershed’s current level of development. '’
Ex. R-77 atp. 11.

21.

A primary goal of the new flow control standard of the Phase I permit is to make progress
in reducing high flows of stormwater from all new development, redevelopment, and
construction sites that contribute to accelerated erosion of stream channels. O’Brien Testimony,
Booth Testimony. Ecology identified the purpose of the flow control requirement (Condition
S.5.C.5.b.ii)y as being “to reduce negative impacts on water quality, fish, other aquatic life, and
streams caused by increased runoff from new development and redevelopment and to reduce
impacts from existing development.” Ex. J-/. Stated another way, the Phase I permit’s flow
control standard is intended to ensure flows from new and redevelopment do not make existing

conditions worse and, where existing conditions/flows are different from historic flows, require

1° The standard flow control requirement is to “match development discharge durations to pre-developed durations
for the range of pre-developed discharge rates from 50% of the 2-year peak flow up to the full 50-year peak flow.” It
applies to projects of a specified size or generating a specified amount of stormwater discharge. /d. at Appendix 1, p.
24,

Y The Independent Science Panel was created by the Legislature in 1998 to provide scientific oversight and review
of the State’s salmon recovery efforts. £x. R-77, p. I.
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that post-development flows restore flows to more natural conditions. While the flow control
standard was not expected to restore aquatic habitat, or eliminate all erosion from a development
site, it represented a substantial advancement in the effort to reduce adverse impacts to stream
hydrology and water quality associated with stormwater runoff, and associated high flows, from
ongoing urbanization, offering significant protections for streams from erosion and other adverse
consequences. Booth Testimony, O’Brien Testimony. In discussing the objective of the flow
control requirement and flow control BMPs, the Stormwater Management Manual for Western
Washington states that “[m]aintaining the naturally occurring erosion rates within streams is
vital, though by itself insufficient, to protect fish habitat and production.” Ex. J-19 at Vol; 1,
§2.5.7, pp. 2-34.

22.

In the Phase I Decision, this Board discussed the need for the NPDES Phase I Permit to
comply with the Clean Water Act requirement to reduce pollution to the maximum extent
practicable (the “MEP” standard). The Board also concluded that state law had a similar
requirement, wherein all waste discharge permits must incorporate permit conditions that require
all known, available and reasonable methods of treatment to control discharges and protect water
quality (the “AKART” standard) Phase I Decision at COL 12. The Board also found as follows
with respect to the conditions of the Phase I Permit: “Ecology views these SWMP requirements,
in the aggregate, to represent MEP standard; that is, permittees who implement all of the
program requirements in combination with one another are considered by Ecology to be reducing

pollutants to the maximum extent practicable....” Phase I Decision at FOF 8. Ultimately, the
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Board concluded that the permit’s reliance on a flow control standard as the primary method to
control stormwater runoff from MS4s failed to reduce pollutants to the federal MEP standard,
and did not represent application of all known, available and reasonable methods of treatment
under state law because it placed insufficient reliance on the application of low impact
development (LID) techniques in combination with the flow control standard. These findings
and conclusion are discussed further below. Phase [ Decision.

23.

Ecology determined that in order to satisfy MEP and AKART, permittees must adopt
their updated flow control requirements no later than 18 months after the effective date of the
permit (August 16, 2008), and begin applying those requirements within a reasonable period of
time after adoption (30-90 days). The Phase I Permit’s Appendix 1 does not specify a precise
date by which the post-construction stormwater control facilities need to be operational relative
to the start of construction or iand—disturbing activity at development sites. As a practical matter,
they are typically constructed as part of the site-development process, when the developer
installs the infrastructure for the new or redevelopment. In a subdivision, for example, this
means they are constructed when the roads and utilities are installed, prior to the construction of
the individual residences within the subdivision. O’Brien Testimony.

24,

The Phase I Permit does not require either municipal permittees or developers to monitor

the effectiveness of the stormwater control facilities constructed in compliance with the permit’s

default flow control standard in Condition S.5.C.b.ii. The permit requires that municipal
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permittees’ stormwater management programs must use qualified personnel to perform post-
construction inspections of all development sites that meet the thresholds of the default flow
control standard, provide for the development of maintenance plans for permanent stormwater
facilities, and assign responsibility for such maintenance. Ex. J-16 at Condition S.5.C.b.vi.

25.

The Board finds that the Agreed Order rests on no science as to the comparability of its
mitigation metric in relation to the Phase I Permit’s flow control approach, and has no
requirement on a going forward basis that calls for a comparison of the benefits gained at a
mitigation site, compared to the detrimental effects at a new development site where a lesser
control standard is utilized. As discussed earlier, the Agreed Order allows the County
considerable leeway in how it ultimately selects and sites flow control mitigation projects. The
only restriction is that mitigation projects to address the County’s flow control mitigation
obligation must be built within the same WRIA. While the mitigation obligation is measured
and tracked by acres for each of three land-cover types, it does not require the County to track or
account for either the soil type or the slope of the new or redevelopment project site triggering
the mitigation obligation, and it does not require the mitigation sites to have the same soil type or
slope as the site of the new or development project. As discussed below, the acreage metric set
forth in the Agreed Order, and the siting of flow control mitigation projects without any
requirement for Clark County to address equivalent impacts to the environment and beneticial

uses, lack a scientific basis and is inconsistent with directives to protect beneficial uses.
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26.

The majority of the Board finds that the acreage metric is fundamentally flawed.
Ecology believes this acreage metric is useful because it is straight-forward and is less likely for
a permittee to be able to “play games with.” O’Brien Testimony. While the acreage metric may
be simpler and easier to implement, the majority finds it is critically flawed because it is based
entirely upon a mathematical perspective and there are no data, studies, or scientific support to
support its underlying assumption that harm caused to one stream can be mitigated through a
project in a different subwatershed. Under this acreage metric, it is highly unlikely there will be
any relationship between the harm and the benefit. Winters Testimony.

27.

The acreage metric also completely ignores the purpose of the flow control requirement
in the first instance, which is to “reduce harmful impacts on fish, other aquatic life and streams
caused by runoff from development.” Ex. J-2 at p. 1. Multiple witnesses stressed how the
acreage metric fails to consider and mitigate for actual impacts on the environment, for example
eroded stream banks and scoured substrates. Booth Pre-Filed Testimony at §33. Salmon and
steelhead populations are influenced by the importance of the habitat affected, and the areas to be
used for mitigation do not need to account for any of these attributes. Rhodes Pre-Filed..

Testimony at §36.
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28.

The weight of expert testimony recognizes that streams, once degraded, can continue to
degrade. “[T]he high flow durations from even a partially developed site will be highly
disruptive to streams.” Booth Pre-Filed Testimony at §24. “[D]amage to receiving waters from
stormwater flow from developed areas is cumulative. Damage to a stream builds on itself each
time it rains as the water flows faster, cuts stream banks and scours stream beds further, and the
hydrograph becomes more extreme. In other words, a flow duration standard based on meeting
only existing conditions {like Clark County’s) [at new development sites] does not freeze the
environmental conditions in place, but allows for ongoing cumulative degradation of the stream.
Moreover, the status quo in Western Washington, including Clark County, is currently degraded
... with many streams unable to support beneficial uses and even basic ecological function due in
large part to stormwater runoff from developed areas.” Booth Pre-Filed Testimony at §26. Doug
Beyerlein, Clark County’s expert witness on hydrology, did not disagree with Dr. Booth’s
research and agreed that Clark County streams are not stabilized. Beyerlein Testimony.
Ecology’s expert, Ed O’ Brien, also acknowledged that streams are still degrading, that there is
nothing unique about Clark County that precludes use of Ecology’s default flow control
standard, and that no part of Clark County qualifies as a highly urbanized area for purposes of
applying a lesser standard. O'Brien Testimony. The Board finds that the streams in Clark

County are subject to further degradation.
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29.

Ecology recognizes that the flow control standard is a water-quality based standard and
not just a technical standard. The flow control standard, therefore, goes beyond the state’s
requirement to implement AKART. Ecology also states that the tlow control standard tries to
address past harms to streams, but was not intended to address all biological factors. O’Brien
Testimony. Simply because all biological factors are not meant to be addressed by the flow
control standard, however, does not mean all biological factors on the ground can be ignored,
especially given the purpose of the flow control standard to protect beneficial uses in the stream.
Ecology has, in connection with this case, recognized the importance of preserving beneficial
uses when evaluating flow control regimes. The Department stated that “[to] relieve any
developed area of a retrofit obligation for flow control, the County has to prove that a stretch of
stream channel has not been altered by flows from existing development; or that the altered
stream channel is still compatible with preserving the necessary beneficial uses.” Ex. A-50
(emphasis added.)

30.

The experts all agree that factors such as soil type, slope, and other conditions are highly
variable from site to site, and those variables have consequences for how alteration to the site
impacts the stream. “[V]ariables such as stream size, soils in stream beds and banks, slope and
characteristics of stream banks, grade, vegetation in-stream and near-stream as well as previous
damage can all result in different reactions by a stream to stormwater and attempts to address it.

An amount or type of development that causes minimal damage in one stream may dramatically
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alter the morphology of another. Booth Pre-Filed Testimony at {18. “Development on a highly
infiltrative soil will likely result in particularly large increases in runoff. . . . Mitigation on a
less-infiltrative soil somewhere else can never recover the loss of recharge or commensurately
reduce the increase in stream discharge.” Booth Pre-Filed Testimony at 134.

31.

In the Lower Columbia basin, several salmon and steelhead populations are listed as
threatened or endangered under the federal Endangered Species Act. Rhodes Pre-Filed
Testimony at 8. Clark County is one of the fastest growing counties within the state. Ex. A-49
at p. 1. The evidence indicates that potential impacts to fish and other aquatic organisms from
stormwater can be significant, and is essentially unrebutted. In 1999, the state of Washington
identified stormwater runoff as a major factor in the degradation of salmon streams in developed
areas in the” Statewide Strategy to Recover Salmon: Extinction is Not an Option” (Statewide
Strategy). The Statewide Strategy recommended that Ecology update the 1992 Stormwater
Management Manual to provide guidance for applying the most recent stormwater management
science and technology to new development and redevelopment to comply with water quality
standards and contribute to the protection of beneficial uses of the receiving waters. Ex. R-77 at
p. 1. The testimony of the experts echoes the relationship between stormwater and negative
impacts to fish. “[Clombined effects significantly reduce the survival and production of salmon
and steelhead and can cause long-term degradation of what was once good spawning and rearing

habitat to a degree that renders it unusable or unproductive.” Rhodes Pre-Filed Testimony at §16.
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32.

The majority of the Board finds that the terms of the Agreed Order are insufficient to
protect beneficial uses. Under the terms of the Agreed Order, Clark County can allow an
important spawning reach to be impacted by application of the old flow control standard, and
then, a few years later, mitigate the same number of acres in a watershed area that may not be
occupied by fish or that does not have as important spawning or rearing habitat. Rhodes Pre-
filed Testimony at §32. The evidence before the Board supports this conclusion by stating as
follows: “The Clark County standard is plainly insufficient to protect beneficial uses like salmon
and other aquatic life, and healthy aquatic conditions generally.” Booth Pre-Filed Testimony at
925. Clark County contends that its approach of targeting streams and watersheds for
improvements where the greatest problems exist is the best approach for successful mitigation
rather than mitigating all development at the development site. Gray Testimony. While the
Board does not disagree with this statement, the majority finds that the Agreed Order does not
require such targeting.

33.

Ecology acknowledges that the location of where flow enters a stream can impact the
system. If the flow enters a higher portion of a stream, then generally there is a greater impact
on the stream channel because there is an impact throughout the system. (’Brien Testimony.
As noted by one of the Petitioners’ experts, “There is nothing in the Agreed Order approach that
would prevent the harm from occurring in the most ecologically valuable subwatersheds (for

example, headwaters, riparian buffers, salmon habitat, etc.) in exchange for mitigation that is in
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the least ecologically important areas (degraded, highly developed, far downstream, etc.), but
that happens to meet the acreage requirement in the same WRIA.” Booth Pre-Filed Testimony at
936. Viewed in a different context, if development occurred near a stream that ultimately
discharged to an area of shellfish production that was in danger of being closed because of
stormwater contaminants, allowing the mitigation of the historical damage to occur in an entirely
different stream that discharged near an industrial area would easily be recognized as not being
equivalent in its impact on beneficial uses.

34,

The United States Environmental Protection Agency (EPA) expressed multiple concerns
over Clark County’s proposed flow control program in a letter to Ecology. EPA emphasized that
stormwater impacts to salmon bearing streams constitutes a significant limiting factor to the
recovery of ESA listed salmon in Western Washington. EPA stated its belief that mitigating
urban and urbanizing stormwater impacts will require a three prong approach: 1) state of the art
methods to minimize the impacts from new development, 2) enhanced gradual improvement of
baseline conditions as redevelopment occurs, and 3) enhanced investment in retrofit projects to
reduce stormwater impact from developed land. Ex. 4-22. The Agreed Order does not
necessarily allow for gradual improvement of baseline conditions in areas that are significant to
salmon. Furthermore, by subsidizing mitigation, Clark County’s is not making the enhanced

investment in retrofit projects called for by EPA (discussed further in this opinion).
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35.

The National Marine Fisheries Service (INMFS) also sent a letter to Ecology expressing
concerns over Clark County’s proposed flow control program. NMFS emphasized the science
that went into the development of the default flow control standard: “In Ecology’s 2002 review
material provided to the Independent Science Panel, Ecology stated that the use of the pre-
developed, forested conditions standard was °... the most appropriate assumption necessary to
help achieve the federal and state water pollution statutory and regulatory requirements to
maintain beneficial uses.” NMFS also noted that in the Notice of Violation Ecology issued to
Clark County, Ecology stated that “a flow control target is not defensible unless analyses of
basin flows and stream geomorphology indicate it will produce a flow regime compatible with
sustaining and restoring beneficial uses.” Ex. A-23 atp. 2. NMFS also commented that while
the Clark County program appeared to be aiming to provide equivalent effects to receiving water
bodies, effects on specific river systems may not be equivalent, and expressed concern about the
lack of guidelines in the mitigation program to address effects to listed salmon and steelhead as
important factors to be considered in selecting mitigation sites. Ex. J-18. NMFS also described
the adverse effects certain pollutants in stormwater discharge have upon salmon, and that
reducing the volume of stormwater can help salmon avoid these detrimental effects. NMFS
further concluded that “The expectation that mitigation based solely on acreage and land use type
will be effective to adequately reduce flow control effects is not supported by best available

science.” Ex. A-23 at p. 3.
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36.

The Fact Sheet for the Phase I Permit discusses the wide range of impacts stormwater can
have upon fish, invertebrates, and water quality. The Fact Sheet also recognizes that impacts
from stormwater are highly site-specific and vary geographically due to differences in local land
use conditions, hydrologic conditions, and the type of receiving water. Ex. J-I5 atp. 8. In
addition, the Fact Sheet recognizes the link between permit requirements and the protection of
beneficial uses by citing to RCW 90.48.010. This statute declares as the public policy of the
state to maintain the highest possible standards to insure, among other ends, the propagation and
protection of wild life, birds, game, fish, and other aquatic life. Ex. J-15 at p. 16.

37.

Ecology’s uncertainty regarding whether Clark County will undertake mitigation in areas
that are ecologically valuable to salmon and other aquatic life, or which is otherwise important to
water quality, is evident in Ecology’s response to interrogatories. When asked whether the
habitat/stream classification or status of water quality had any bearing in the mitigation
provisions of the Agreed Order, Ecology responded: “The Agreed Order does not require
habitat/stream classification or status of water quality, but Ecology expects the County will
consider these factors in prioritizing mitigation projects.” (emphasis added.) Ex. A-4 atp. 16
(Interrogatory No. 21).

38.
In contrast to the lack of evaluation required in the Agreed Order for mitigation to be

based on environmental impact, the Department of Ecology devotes five pages in its guidance on
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wetland mitigation to the types of analyses that must be conducted to justify mitigation in that
context. Booth Pre-Filed Testimony at §36. (citing Wetland Mitigation in Washington State —
Part I: Agency Policies and Guidance (Version 1), 2006, pp. 55-59).

39.

In December 2008, Ecology issued “Making Mitigation Work”!? as a shared vision by the
Mitigation That Works Forum (Forum) for successful mitigation and to identify practical actions
that could be taken to make all aspects of environmental mitigation work better and to improve
outcomes. Ex. A-25 at p. 2. The Forum found that many mitigation projects continue to be
poorly sited, poorly designed and implemented, and poorly maintained, without sufficient
attention being devoted to monitoring and adaptive management. Therefore, ecological values
and functions continue to be lost, watershed conditions increasingly degrade, especially in
developing areas. /d. at p. 3. One of the Forum’s recommendations was the use of a compliance
monitoring and inspection checklist for mitigation projects. The Forum recommends that when
compliance monitoring shows that a mitigation project is not working, prompt etforts should be
undenai(cn to correct the problems so that the mitigation project can provide environmental
functions and values. /d. at p. 24. As discussed earlier, the Agreed Order fails to include any
monitoring for its flow control mitigation projects. Monitoring of Clark County’s mitigation
projects under the Agreed Order has been described as “vital” by a hydrologist. Rhodes

Testimony.

12Although Respondent Clark County tried to establish that this document was limited to wetland mitigation, a
review of the document clearly shows this is not the case. See for example, Section 2.4, where mitigation for
wetland, stream, shoreline and nearshore impacts is discussed. Ex. 4-25, p. 13-14.
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40.

In addition to establishing the new flow control standard, the same section of the Phase I
Permit applicable to new development, redevelopment, and construction sites also requires that
the permittees’ stormwater management program “must require non-structural preventive actions
and source reduction approaches including Low Impact Development techniques (LID) to
minimize the creation of impervious surfaces, and measures to minimize the disturbance of soils
and vegetation where feasible.” Ex. J-16 at Condition S5.C.5.b.iii. The Phase I Permit’s
modified conditions related to LID were the result of this Board’s decision in the Phase I case.
In that decision the Board made lengthy and specific findings that LID was a well-established
concept, and the basic BMPs that constituted LID well-defined. The Board found that utilization
of LID techniques “may be useful (or even in some cases necessary) to meet the flow control
standard on a particular site.” Phase I Decision at FOF 38. The Board’s extensive, and
unchallenged, findings of fact related to LID stated, among other findings that “[rlequiring
municipalities to impose parcel and subdivision-level LID best management practices represents
a cost effective, practical advancement in stormwater management.” /d. at FOF 60. The Board
concluded that LID methods are known and available method to address stormwater runoff at the
site, parcel, and subdivision level, and ordered the Phase I permit modified to required LID,
where feasible, in the SWMP of each municipal permittee. Phase I Decision at FOF 66:

41.
Ecology’s Notice of Violation to Clark County originally identiﬁéd a second problem

with the County’s compliance with the Phase [ Permit’s condition S5.C.5 requirements, in
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addition to the “existing” versus “pre-development” conditions problem. Specifically, Ecology
cited the County for adopting an exemption for certain development projects from one of the
thresholds that triggers the duty to control high flow durations. £x. J-2. The new stormwater
ordinances adopted by the County in response to the Phase I Permit on January 13, 2009,
included an exemption for infill and redevelopment projects from the one tenth (0.1) cubic feet
per second (cfs) flow increase threshold identified in Minimum Requirement No. 7 of Appendix
1. As part of the Agreed Order, the County agreed to change its codes and manual during the
County’s fall 2009 Biannual Code Review to remove the exemption of infill and redevelopment
projects from the 0.1 cfs flow increase threshold contained in Minimum Requirement 7, which
would become effective no later than December 8, 2009. Ex. J-1 at 4. However, during the
window between the adoption of the non-compliant code and the subsequent removal of the
exemption, many commercial projects and subdivisions vested under Clark County’s land use
regulations. £xs. 4-58, A-59.

42,

In addition to establishing a flow control standard at new. development sites and requiring
implementation of LID where feasible, the Phase I Permit also required local governments to
include a structural stormwater control program in their stormwater management program to
prevent or reduce impacts to waters caused by discharges from the MS4. Ex. J-16 at Condition
$5.C.6. Sometimes referred to as the “structural retrofit” program, this permit term required
Phase I municipalities to consider impacts of stormwater discharges from existing development,

and areas of new development. The program was to address impacts “not adequately controlled
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by the other required actions of the SWMP,” and required proposed projects and an
implementation schedule. The permit offered a number of examples of programs that could meet
this requirement, such as regional flow control facilities, wézter quality treatment facilities,
retrofits of existing facilities, and property acquisitions, among others. /d.

43,

As part of the minimum performance measures for the structural stormwater control
program, each permittee must include the goals that are intended to be achieved; the planning
process used to develop the program, including, among other factors, the type of characterization
information considered and ﬂle amount budgeted for implembentation; and a description of the
prioritization process, procedures, and criteria used to select the structural stormwater control
projects. For planned individual projects, and programs of small projects, the following detailed
information must be provided: the estimated pollutant load reduction that will result from each
project designed to provide stormwater treatment; the expected outcome of each project designed
to provide flow control; any other expected environmental benefits; and if planned, the
monitoring or evaluation of the project and the monitoring or evaluation results. £x. J-/6 at
Condition S5.C.6. Recognizing that mitigation projects under the Agreed Order are not
structural control projects responsive to this Phase I Permit requirement, but to depict the
contrast, Clark County is not required to even state what the expected outcomes will be for its

flow mitigation projects under the Agreed Order.
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44,

The Fact Sheet for the Phase [ Permit states that the permit language pertaining to
structural stormwater controls is drawn directly from EPA rules.”’ Although Ecology recognizes
that it is not feasible to provide structural controls to mitigate for the impacts of all existing
development, “/p]ermittees will set priorities and address the highest-ranked problems subject
to the limitations of available resources.” (emphasis added.) Fx. J-15 at p. 35.

45.

In recommending the Agreed Order, Ecology expected that Clark County would commit
extra funding to the mitigation program of the Agreed Order, above and beyond that already
dedicated to the structural stormwater control “retrofit” program as required by the Phase I
permit. Ecology further understood from Clark County that the County would maintain at least
the same level of effort for its existing structural retrofit program. Ecology expected that
implementation of the Agreed Order would necessitate new projects, not simply a shifting or
“counting” of projects that had already been planned by the County under existing capital plans.
In short, Ecology expected that with the implementation of the mitigation program, Clark County
would have an increased level of effort, above and beyond that already in place under the
structural stormwater control program. Moore Testimony, O’Brien Testimony. Nevertheless, the
Agreed Order contains no term that requires the County to provide additional funding above that
historically spent and dedicated to the structural stormwater control program, nor does it limit the

County’s ability to reduce its level of effort on structural stormwater control. Moore Testimony.

 Citing 40 C.F.R. § 122.26(b)(2).
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The County is merely required to “maintain funding sources adequate to comply” with the
requirements of the Agreed Order. Ecology concedes that redirection of funds from the already
required structural program to the mitigation obligation of the Administrative Order could result
in an overall reduced level of effort in addressing urban stormwater management, as required by
the Phase I Permit. OQ’Brien Testimony, Exs. A-48 & A-535.

46.

Both EPA and the National Marine Fisheries Service commented on this aspect of the
proposed modification to the Phase I permit to incorporate Clark County’s Agreed Order terms,
in addition to their comments related to science-based concerns. NMFS stated its main concern
with the structural stormwater control program to be a “possible reduction in projects, potentially
providing less mitigation to listed salmon designated as primary populations in the LCR (Lower
Columbia River) Recovery Plan.” Ex. J-I8 at 2. Among other concerns, NMFS commented that
“[IJf Clark County moves projects from the structural control program to the flow control
mitigation program such that structural control projects are substantially reduced, it could result
in a net reduction in mitigation overall.” -Thus, NMFS concludes that there is a need for careful
implementation of both programs. Ex. J-18.

47.

EPA expressed similar concerns to those of NMFS in its comments on the amended
Permit, but chose not to file a formal objection to the Phase I permit modification. EPA was
concemned that without additional conditions, Clark County’s flow control mitigation program

would result in less overall stormwater flow control. EPA noted that Clark County had a well-
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established stormwater capital improvement program to meet the Phase I structural stormwater
control/retrofit program requirement of the permit, and went on to express concern that Clark
County would reduce the level of investment directed to that program in order fund mitigation
projects. Noting that the Phase I permit did not mandate a minimum investment level or amount
of retrofits for the structural stormwater control program, EPA stated that “the lack of such
specificity should not be used to significantly reduce long standing investment toward the
structural stormwater control requirement in order to establish a mitigation program” to meet
other permit requirements applicable to new development. £x. 4-22 at pp. 1-2. Ecology
responded to EPA comments by stating that the comments went to issues that were not the
subject of the permit modification (i.e. the structural stormwater requirements), and that Ecology
was only looking to determine if Clark County was providing an equivalent program of flow
control for new development and redevelopment. Ex. J-21, Moore Testimony. Thus, Ecology
viewed the alternative flow control program in isolation from other permit requirements.

48.

The parties provided much evidence in an attempt to explain the County’s planned
funding of mitigation projects and structural stormwater improvement projects. The County’s
Stormwater Capital Improvement Program (SCIP) and Stormwater Needs Assessment Programs
(SNAP) set out the County’s budget and expenditure planning on stormwater projects. However,
it is challenging, if not impossible, to make direct comparisons between the County’s budget and
expenditures on stormwater retrofit projects, and Agreed Order mitigation obligations, due to the

variety of ways in which the information is tracked and reported, and because the County’s
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etforts are in a continuing state of flux. Differing amounts of money, and different prioritization
of projects appears throughout the County’s capital budget planning documents. This makes
comparisons difficult both in terms of the County’s historic budgets and expenditures toward
either or both types of infrastructure over time and its relative budgets and expenditures between
the two different of kinds of projects. Gray Testimony, Swanson Testimony, Exs. A-43, A-74, A-
75,
49,

The County has only one budget for the combined structural stormwater/retrofit program
and the flow control mitigation program, the Stormwater Capital Improvement Budget.!* Ex. 4-
43(Clark County’s Supplemental Responses to Interrogatories). Although County witnesses
initially stated that they received “supplemental appropriations” from the Board of County
Commissioners for the Phase I permit requirements related to implementing the structural
stormwater control program and the.Agreéd Order mitigation obligation, testimony clarified that
there were not additional funds dedicated to the Agreed Order’s flow mitigation program.

Stormwater managers within the County received an increase in budget authority, or permission

M Clark County’s Stormwater Management Program is funded primarily through its local Clean Water Fee, which
raises about $4.5 million per year. Of that amount, approximately $1.5 million is budgeted for capital programs,
including the structural stormwater retrofit program required by the Phase I Permit, while the remainder of the
budget supports other stormwater-related activities. The fee is paid by residential, commercial, industrial, and
governmental property owners in the County according to a tiered rate structure. Clark County’s fee is
approximately $30 per parcel, and the fees have not changed since 2000, although the County is proposing a cost of
service study to evaluate the need for a fee increase. Other sources of funding are also used to support the County’s
Stormwater Management Program, but to a lesser degree. Gray Testimony, Swanson Testimony, Ex. A-82.
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to spend more money from the fund balance in the Clean Water fund. New monies were not
made available to fund an increased level of effort for mitigation projects. Wierenga Testimony.
50.

The County’s current Clean Water Fund balance is approximately $7-8 million. That
fund balance is available for the total of all stormwater management in the County, not just
capital pr;)grams. The balance has accumulated over the past decade as a result of spending less
on the County’s overall Clean Water Programs than the County has collected in fees.
Historically, the County has spent on average approximately $800,000 per year on structural
retrofit programs. Gray Testimony, Wierenga Testimony. The County has projected that it will
cost approximately $360,000 during the remainder of this permit term to pay for the mitigation
obligations incurred under the Agreed Order. Gray Testimony, Swanson Testimony. For this
reason, the County projects that ongoing funding for the mitigation obligations taken on by the
County under the Agreed Order is adequate. Gray Testimony. However, the Board finds that
this projection is based on several assumptions: (1) that projects vested before August 2009 are
not subject to the mitigation requirement, (2) that the County does not look beyond the terms of
this permit, even though its mitigation obligation extends well into the future, and (3) that the
projected rate of recessionary development which has resulted in a significant downturn in
development in Clark County, continues. For example, Clark County issued approximately 550
single-family building permits in 2009, down from approximately 4,000 in 2007. Sneli

Testimony.
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51.

The County will undertake more flow control mitigation projects relative to structural
stormwater control projects under the Agreed Order, conceding that some existing “retrofit”
projects will be shifted from the structural stormwater control program to the mitigation
obligation. Wierenga Testimony. Three projects that had been on the structural stormwater
control/retrofit program for some time were shifted to the mitigation obligation, including the
152™ Street/20™ Avenue retrofit, the Teal Point retrofit, and the New Valley retrofit. Wierenga
Testimony, Gray Testimony. It appears Clark County has identified only one structural
stormwater control project for 2012."> Ex. 4-74,p. 2.

52.

In meetings between Ecology and the County leading up to the Agreed Order, the parties
discussed the question of whether the County could sustain the both the structural stormwater
retrofit program and the mitigation obligation within existing funding. Ecology maintained that
in order to meet the concept of “equivalency,” Clark County should continue its current program.
The County’s position was that the current structural control program was “designed to spend
down the capital reserve” and “was not sustainable under current funding and does not account
for the flow control debt.” At that point the County indicated that some part of a deficit,
apparently referring to the flow control mitigation obligation, could be made up from projects in

the structural control program Ex. 4-33.

"% Capital budgets fluctuate more than operating budgets. Gray Testimony.
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53.

The Board finds that the Agreed Order allows a reduced level of effort in meeting the
stormwater management goals of the Phase I Permit. The lack of any requirement to maintain a
level of effort in the structural retrofit efforts, the ability to shift retrofit projects to the mitigation
obligation, and the total discretion afforded the County in the implementation of the Agreed
Order allow such an outcome.

54.

Implementation of LID under Agreed Order: It is unclear whether the Agreed Order is a
substitute or alternative to all the requirements contained in Condition S5.C.5. of the Phase |
permit, or only the tlow control requirement contained in S5.C.5.b.i. Whether the LID
requirements of that permit condition related to new development and redevelopment, are
affected by the terms of the Agreed Order is unclear. County witnesses suggest LID
requirements of the permit are met by possible implementation of LID at the mitigation sites.
Wierenga Testimony. The Agreed Order mentions use of LID in relation to retrofit projects that
will be undertaken as mitigation under the Order, describing how LID facilities may be used, and
that LID best management practices may be used to achieve the flow control requirement of the
permit, or to reduce the size of downstream flow control facilities. Ex. J-/ at Attachment A, pp. 5
& 7. The Agreed Order does not clarify the extent to which LID will be required at new
development or redevelopment sites. The record before the Board is simply unclear_ how, where,
and to what extend LID will be implemented, prioritized, or required by the County in relation to

the Agreed Order and how the Agreed Order changes the requirements of the Phase I Permit as it
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applies to new development sites. In the Response to Comments on the Phase I Permit
Modification for Clark County, Ecology addressed concerns that Clark County was no longer
under a requirement to include LID practices. Ecology responded to comments by stating that
the Board found the flow control standard to be adequate so long as low impact development was
required where feasible. Ecology had concluded, however, that the County’s alternative flow
control method was equivalent, and the Board’s ruling did not prohibit the use of equivalent flow
control approaches. It becomes clear in Ecology’s response to comments, that Ecology does not
find it necessary for Clark County to use LID techniques under the terms of the Agreed Order.
Ex. J-21 atp. 8.

55.

Despite having concerns about whether the Agreed Order might result in less overall
improvement in poilution control than if the default standard were met at development sites, and
whether there would be a continued level of effort in the structural retrofit program, Ecology
ultimately determined that the Agreed Order offered a local alternative that provides equivalent
protection to receiving waters, as required by the Phase I Permit. Schrieve Testimony, O'Brien
Testimony, Moore Testimony, Exs. A-48, A-55. Ecology approved the Agreed Order, allowing
Clark County to exclude projects that had “vested” prior to April 13, 2009, from the mitigation
obligation, and did not require the County to establish a new funding mechanism to raise new
sources of revenue for mitigation projects or to maintain its previous level of effort for the

structural retrofit program. Moore Testimony.
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Any conclusion of law deemed to be a finding of fact is hereby adopted as such.
CONCLUSIONS OF LAW
1.

The Board has jurisdiction over the parties and the subject matter of this case pursuant to
RCW 43.21B.300. The Board reviews the matter de novo, giving deference to Ecology’s
expertise in administering water quality laws and on technical judgments involving complex
scientific issues. WAC 371-08-485(1), Port of Seattle v. Pollution Control Hearings Board, 151
Wn.2d 568, 593, 90 P.3d 659 (2004).

2,

As we have said in other decisions, the Clean Water Act requires Ecology to impose
increasingly stringent requirements on the Phase I and Phase [I jurisdictions under the NPDES
general permit process. Puget Soundkeeper Alliance v. Ecology, PCHB Nos. 07-022, 07-023
(2009) (Phase II Decision) at FOF 29; Cox v. Ecology, PCHB No. 08-077 (Order Granting
Summary Judgment, February 26, 2009). In the municipal stormwater context, stormwater
discharges from municipal systems must reduce pollution to the maximum extent practicable (the
MEP standard). Phase I Decision at COL 12-13. In prior decisions, this Board has recognized
the uniqueness of this standard, and that it reflects both the difficulty of addressing stormwater
on a system wide basis and the focus of regulation on prevention and control of municipal
stormwater discharges. Phase I Decision at COL 13, citing Save Lake Sammamish v. Ecology,
PCHB Nos. 95-78 & 121 (Order Granting Summary Judgment, December 12, 1995). The Board

has noted that the MEP approach, by its nature, requires extensive planning and prioritization to
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achieve the underlying goal of meeting water quality standards. /d. Similarly, the Board has
held that the AKART standard of state law is, as defined by rule, “the most current methodology
that can be reasonably required for preventing, controlling, or abating the pollutants associated
with a discharge,” and involves both technological and economic feasibility. WAC 173-201A-
020. Phase I Decision at COL 14.

3.

The Phase I Permit represents a suite of requirements for municipalities that are
practicable, feasible, available, and reasonable to prevent and control pollution from stormwater
runoff in municipal stormwater systems. Ecology defines these requirements, including the flow
control standard, as those necessary to meet the federal MEP standard, and the state AKART
standard. See Phase I Decision at p. 10, Puget Soundkeeper Alliance v. Ecology, PCHB Nos.
07-022 & -023 (Order on Summary Judgment, Phase Il Municipal Stormwater General Permit,
September 29, 2008) at p. 12. In order to provide equal or similar protection of receiving waters
and pollutant control, as set out in the Phase I Permit Condition S5.C.5., the Clark County
Agreed Order must meet the federal MEP standard and apply AKART. The question before us
is whether Clark County’s alternative flow control mitigation program meets those legal
standards by providing an equal or similar level of protection to receiving waters and equal or
similar levels of pollution control, as required by the Phase I Permit.

4.
The Board concludes that the Agreed Order, as currently stated, does not provide equal or

similar protection of receiving waters or equal or similar levels of pollutant control. Because it
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does not do so, it also fails to meet the requirement for a municipality to ensure that the MS4
reduces pollutants to the federal MEP standard, and does not represent AKART under state law.
A majority of the Board concludes it fails to do so for the following reasons. First, Ecology
authorized an alternative to the flow control standard without following the requirements of the
Phase I Permit. Section S5.C.5.b.i. requires a rigorous basin planning process, or similar
planning effort, that combines the use of computer models and field work to support the models
before Ecology can approve an alternative flow control standard or other program tailored to
local circumstances. It is unrebutted that the required basin planﬁing process or similar planning
effort is absent in this case. Second, not only is the acreage metric used in the Agreed Order
without a scientific basis, but the Agreed Order also fails to recognize potential impacts to
beneficial uses, which is the stated purpose of the flow control standard. Third, by relying on the
doctrine of vesting, and using a later date than spéciﬁed in the Phase 1 Permit, the Agreed Order
arbitrarily excludes a large number of projects from the mitigation requirement, and does not
result in reduction of pollutants to the MEP standard, nor require application of AKART to many
projects, in derogation of the terms of the permit. Fourth, as structured in the Agreed Order, the
County can and has engaged in an impermissible reduction in the level of effort required under
the structural retrofit program, by splitting and shifting available funds to the new mitigation
requirements of the Order, Even if we could conclude that there was not reduction in the level of
effort resulting from implementation of the Agreed Order, we conclude it suffers from another
flaw, in that it gives Clark County sole discretion over how and where to apply the mitigation

effort, and is consequently, impermissible self-regulation. Finally, by not clearly requiring LID
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at either areas of new development, redevelopment, or construction sites, nor specifying that LID
will be required or the manner in which it will be implemented at mitigation sites, the Order falls
short of the requirements set out in this Board’s Phase I decision and necessary to meet the MEP
standard and apply AKART.

5.

Clark County, and to a lesser extent, Ecology would have the Board review the flow
control obligations of the Agreed Order in the narrowest possible mathematical fashion in
relation to the Phase [ Pemiit, looking only to the technological aspects of flow control, and
comparing flow control as set out in the Agreed Order to flow control set out in the Phase [
Permit. These parties would have the Board exclude the relationship of the Agreed Order
requirements to other aspects of the Phase [ Permit, and from the very purpose of the flow
control standard. The Board cannot read the alternative program of the Agreed Order in such
isolation for sevéral reasons. First, while the Phase I Permit clearly allows for alternative local
programs if certain standards are met, the terms of the Agreed Order disconnect the flow control
standard from the purposes which are implicit in its application to new development and
redevelopment-—to protect streams from degradation in an effort to protect beneficial uses.
Second, the Agreed Order directly implicates the County’s obligations under other terms or the
Phase I Permit, particularly the structural stormwater retrofit program, and the County’s
obligations to implement Low Impact Development at new development sites. Additionally, the
Board notes that the ramifications of the Clark County program go well beyond the borders of

Clark County, and establish precedent for other municipal permittees. See Ex. 4-55. Ecology
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has amended the Phase I Permit to add the Clark County Agreed Order as “functionally
equivalent” to Appendix I of the Permit, thereby determining not only that Clark County’s
program is equivalent to the Phase [ Permit, but also making the program available to other
NPDES permittees as an equivalent level of pollution prevention for runoff from new
development or redevelopment in other settings.'® See Appendix 10 to Phase I Permit. Thus, the
Board will examine the Agreed Order in relation to other permit terms implicated by the Clark
County program, and understanding that the terms of the Phase I Permit, as amended with the
Clark County program, also become the baseline for the next iteration or round of municipal
permits.

6.

The Phase I Permit allows municipalities to develop different performance measures and
programs to control stormwater runoff from new development, redevelopment and construction
sites. If they do so, the alternative program must meet the standard set forth in that section of the
permit, as follows:

More stringent requirements may be used, and/or certain requirements
may be tailored to local circumstances through the use of basin plans or
other similar water quality and quantity planning efforts. Such local
requirements and thresholds shall provide equal or similar protection of

receiving waters and equal or similar levels of pollutant control as
compared to Appendix 1. (the SWMM) (emphasis added).

'8 We note that Condition $3.A.3. (p. 13) of the recently reissued Industrial Stormwater General Permit (effective
through January 2015) allows permittees covered by that permit to select best management practices (BMPs)
consistent with documents listed in Appendix 10 of the Phase I Municipal Stormwater Permit, and those documents
are incorporated into the Industrial Permit.
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Ex. J-16 at Condition S5.C.5.b.i. Thus, an alternative program, such as is embodied in the
Agreed Order between Ecology and Clark County, is authorized by the Phase I Permit, provided
that it meets the criteria set out for such a variance from the Permit’s flow control standard. The
Board must first determine whether Clark County was an alternative program, such that is was
required to complete a basin planning process, or similar planning effort, prior to Ecology’s
approval of its alternative flow control program, and if so, whether the County engaged in such
an effort as part of the alternative program approved in the Agreed Order.

7.

In analyzing whether the Agreed Order is properly authorized as an adjustment or
variance to the flow control standard under Condition S.5.C.5.b.i. the Phase I Permit, it is
important to understand the flow control standard in the context of how Ecology developed the
Stormwater Manz;gement Program (SWMP) of the Phase [ Permit for permittees. Ecology
decided not to follow EPA’s permitting strategy where each permittee proposes a SWMP for the
permit term, but instead, prescribed the SWMP requirements in the Phase I Permit. Ecology
determined that the development, implementation, and enforcement ot SWMPs pursuant to the
permit terms constituted what was necessary to reduce pollutant discharges to the maximum
extent practicable (MEP), meet AKART, and protect water quality. £x. J-/7 at Condition S5.B.,

Ex. J-15 at p. 28.
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8.

Ecology determined that the Phase I Permit was an effective way to be consistent with
federal rule requirements to minimize the impacts of stormwater discharges from areas of new
development and redevelopment by “using techniques that:

1) minimize the generation of stormwater runoff (low impact development);

2) reduce exposure of pollutants to precipitation and stormwater runotf (source control

BMPS’s);
3) remove pollutants in stormwater runoff (treatment BMP’s); and
4) control either the volumetric flow rate of stormwater discharged (for discharges to
streams), or control the volume of water discharged (if discharging to a wetland).”
Ex. J-15 atp. 32. Thus, implementation of the flow control standard at new development and
redevelopment sites was integral to the suite of requirements that constituted MEP under the
Phase [ Permit.
9.

The Fact Sheet for the Phase I Permit also states that the Eastern and Western Stormwater
Manuals are the latest technical guidance from Ecology for controlling the quantity and quality
of stormwater runoff from new development and redevelopment, and that these manuals create a
generic presumptive approach to meeting federal and state water quality requirements. Ex. J-15
at p. 33. Although a permittee may adopt alternative minimum requirements if they have been
approved by Ecology as equivalent, the “permittee is obligated to demonstrate to Ecology’s

satisfaction that their alternative approaches will protect water quality, meet the “maximum
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extent practicable” requirement of federal statutes, and meet the all known, available and
reasonable methods of prevention, control, and treatment requirements of the state’s Water
Pollution Control Act.” (emphasis added.) Ex. J-15 at pp. 33-34, Ex. J-17 at Condition
S.5.C.5.b.it.

10.

Although the Ecology and County witnesses may have attempted to characterize Clark
County’s alternative flow control standard as the same as the default standard, only administered
differently, we conclude that the language in the Agreed Order, the fact that Ecology reviewed it
for needed equivalency from the outset, as well as the rest of the record, demonstrate that it is a
different, and alternative standard, requiring a showing of equivalency, and consideration of
impacts on beneficial uses. Because the Phase I Permit requires a permittee to demonstrate that
using an alternative standard to the generic presumptive approach established in the Phase I
Permit will meet federal and state water quality requirements, the permittee may only meet this
requirement through a rigorous process. Condition S.5.C.5.b.i. requires the use of basin plans or
other similar water quality and quantity planning effbrts in order to use an alternative standard.
The Board concludes that the plain language of the Phase I Permit condition that requires use of
the flow control standard at new development or redevelopment sites, and the reasons behind
that term, require any alternative program to be based on basin planning or a similar rigorous,
science-based planning effort. Based on our Findings of Fact, above, we conclude that Clark

County’s budget planning and capital planning documents (SNAP and SCIP), do not meet the
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Phase I Permit’s required basin planning or other similar planning effort. The Agreed Order
does not rest on such a planning effort, and therefore violates the terms of the Phase I Permit.
11.

The second question before the Board becomes whether the County’s implementation of
the flow control standard at alternative sites, not connected to new development or
redevelopment in the County, is equivalent to the requirements of the Phase I Permit in any
event. Again, the Board concludes that the failure of the Agreed Order to consider the
underlying purposes of the flow control standard, and the failure to consider the connection
between the updated flow control standard and beneficial uses, results in the invalidity of the
Order. The history of the development of the flow control standard and a review of other
documents leaves no doubt that the flow control standard was developed and reviewed through
rigorous science, and that it may only be altered through a rigorous scientific process that focuses
on the potential impact to Beneﬁcial uses. The Stormwater Management Manual for Western
Washington states the primary objectives for basin/watershed planning are “to reduce pollutant
loads and hydrologic impacts to surface and ground waters fo protect beneficial uses.” (emphasis
added.) Vol. 1, §2.5.9, pp. 2-38. This section further states that “[b]asin planning provides a
mechanism by which the minimum requirements and implementing BMPs can be evaluated and
refined based on an analysis of an entire watershed. (emphasis added.) /d The Independent
Science Panel discussed the flow control standard in its review of the Stormwater Manual, and
noted that the Stormwater Manual recognizes the need to control flows from many small sites

because the cumulative effect of uncontrolled flows from many small sites can be as damaging
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as those from a single large site. The Independent Science Panel then concluded that
“|w/atershed-scale assessment and planning allows planners to identify where this may not be
the case, by considering the size and location of proposed developments throughout a watershed
and fully evaluating potential impacts.” (emphasis added.) Ex. R-77 atp. 7.

12.

Thus, implicit in the flow control standard is the concept that it will be applied at the site
of new development or redevelopment where high flows of stormwater can be controlled,
avoiding accelerated stream channel erosion, and resulting harm to beneficial uses. Booth
Testimony, O’ Brien Testimony. However, with approval of the Agreed Order, Ecology allowed
the new flow duration standard to be applied at any site the County chooses, without
consideration of the impact on such beneficial uses, and with the likelihood that the intended
outcome will be different than if the new flow control standard were applied at a sites called for
in the Phase I Permit.

13.

Ecology stated in the Agreed Order that it “will provide an equivalent level of flow
control” to that required under the Phaﬁe [ Permit, and that “[t]his approach is consistent with the
Permit wherein Perrﬁittees are allowed the option of proposing alternative methods of achieving
tlow control standards.” Ex. J-I at 3. However, in the Notice of Violation issued by Ecology to
Clark County, Ecology clearly states that the purpose of the flow control requirement is to
“reduce harmful impacts on fish, other aquatic life and streams caused by runoff from

development.” Ex. J-2 at 1. A majority of the Board concludes that Ecology’s approval of the
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Agreed Order not only ignores the clear terms of Condition §5.C.5.b. which allows such an
alternative only when tailored to local circumstances through the use of basin planning, or a
similar planning effort, but also fails to consider the underlying purposes of the flow control
standard in the first instance—to protect beneficial uses through the rigor of the flow control
requirement, or through use of an equally rigorous alternative.

14,

Clark County would have the Board conclude that they are, in fact, implementing the
same flow control standard in a fashion equivalent to the Phase I Permit, simply at another
location selected through the County’s capital budget planning efforts. They argue that their
strategic choice of a location to implement flow control is superior to the Phase I method of
requiring it at all new development, which is a more random placement of flow control. Thus
the County concludes their alternative program represents AKART and MEP. The problem with
this is that there are neither criteria applied at the front end, nor evaluation and monitoring results
that can be reviewed at the back end, that require, or will demonstrate that the flow control
implemented by the county will achieve the same level of protection of beneficial uses that flow
control at new development or redevelopment sites will achieve. A flow control project
implemented by the County at a retrofit project low in a watershed will not have the same effect
as flow control placed in a sensitive, salmon-bearing stream higher in the watershed where there

has been relatively little development.
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15.

The Board concludes that the alternative approach of the Agreed Order will not provide
stmilar or equal protection to receiving waters. Significant amounts of unrebutted expert
testimony ate in the record that the ecological impacts of Clark County’s alternative flow control
mitigation program are not only ignored, but that the potential impacts can be substantial. Clark
County’s fisheries expert opined that targeted mitigation actions in areas that can provide the
most environmental benefit is the best method for undertaking mitigation. Unfortunately, there
is no requirement in the Agreed Order that Clark County do so. The Agreed Order does not
require Clark County to detail the expected outcome of its proposed flow control mitigation
projects or to monitor to see if these results are being achieved. An expert referred to monitoring
of these projects as “vital.” Under the acreage metric, Clark County is not even required to
identify and track significant areas of salmon habitat for potential mitigation. The Phase I Permit
clearly required basin planning as a basis for and alternative program such as Clark County’s,
because as stated by the Independent Science Panel, a watershed scale assessment and planning
allows planners to identify and fully evaluate potential impacts. While Ecology may be
concerned that developing a proper tracking metric may prove difficult, Condition S.5.C.5.b.ii.
makes it the obligation of the permittee to demonstrate to Ecology’s satisfaction that their
alternative approaches will protect water quality, meet the maximum extent practicable
requirement of federal statutes, and meet the all known, available and reasonable methods of
prevention, control, and treatment requirements of the state’s Water Pollution Control Act.

Ecology did not require Clark County to do so before approving the Agreed Order in this case.
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16.

The Board understands that it must give deference to the technical expertise of Ecology.
Port of Seattle v. Pollution Control Hearings Board, 151 Wn.2d 568, 90 P.3d 659 (2004),
However, the Board concludes that Ecology is not entitled to deference in its characterization
and agreement to Clark County’s alternative flow control model as equivalent under the Phase I
Permit because Ecology failed to follow the clear and unambiguous terms of the permit, and
because Ecology’s approval of the alternative program is unsupported by, and contrary to its own
technical or science-based discussions and assessments of the flow control standard. See
Postema v. Pollution Control Hearings Board, 142 Wn.2d 68, 77, 11 P.3d 726 (2000) (stating
the principle that an agency’s interpretation is accorded great weight only if there is ambiguity).
Unambiguous terms of the Phase I Permit were violated when Clark County did not undergo the
prerequisite basin planning or similar planniﬁg necessary to develop an alternative tlow control
requirement. Then, by simply allowing the flow control standard to be implemented at
alternative sites, Clark County’s acreage-based mitigation divorces the flow control standard
from its impact upon beneficial uses, in contravention to Ecology’s stated purpose for the flow
control standard in the first instance. We recognize that the mitigation projects selected by Clark
County could potentially adequately mitigate for historic flow control impacts and provide equal
or better environmental protection for beneficial uses than the default standard in some instances.
There is, however, neither a requirement in the Agreed Order, nor a guarantee this will occur,
and Ecology does not have the information that this will occur. The flow control standard and

other permit terms were developed after many years of scientific effort. The majority of the
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Board’s focus on the absence of information regarding habitat values at the points of
development and mitigation, and the absence of information regarding what the mitigation
projects are expecte;i to achieve, is not holding Clark County’s program to a higher standard.
Instead, it is to determine whether the alternative approach under the Agreed Order is equivalent
to the Phase I Permit. In Friends of Grays Harbor v. City of Westport, after first recognizing the
Board provides deference to Ecology’ technical expertise, the Environmental and Land Use
Hearings Board refused to find that Ecology had reasonable assurance that water quality
standards would be met under the proposed project because it lacked critical information
regarding groundwater levels. Without this information, the Board concluded Ecology had
insufficient data to make a reasoned decision. Friends of Grays Harbor v. City of Westport,
ELUHB No. 03-001 (De Novo) (Findings of Fact, Conclusions of Law and Order)(2005) at pp.
34-35, 40. The Board concludes that the alternative flow control standard in the Agreed Order
does not provide an equal or other similar protection of receiving waters and equal or similar
levels of pollutant control as compared to the default standard. The alternative flow control
standard and the mitigation program also significantly impact Clark County’s efforts under the
structural control program. Ecology is not entitled to any deference regarding this aspect of the
Agreed Order because Ecology’s own witnesses did not forsee a reduced level of effort in the
structural control program. The Board also concludes that the alternative tlow control standard
in the Agreed Order does not constitute MEP, since it constitutes a lesser standard than what

other permittees are expected to achieve.
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17.

As stated in the Board’s Order Denying Summary Judgment in this case, the Board never
addressed the vesting issue in the Phase I case, and the Phase [ Permit itself is silent as to vested
rights. PCHB No. 10-013 (Order Denying Summary Judgment, August 26, 2010) p. 10.
Ecology relied on the concept of “vesting” as a cut-off point for application of the new flow
control standard on a going-forward basis.'” The Board rejected Clark County’s argument that
the vested rights doctrine precluded the application of the new flow control standard to projects
that vested for land use purposes prior to April 13, 2009. The Board stated that: For purposes of
review of whether the Agreed Order is equivalent to the Phase I Permit, the Board must
determine what cpnstitutes MEP and AKART under the Phase I Permit. The Board reserved for
hearing how and why Ecology selected the August 17, 2008 effective date for the new flow
control standard, and the feasibility of using the new flow control standard at the sites exempted
from providing mitigation under the Agreed Order. /d. at pp. 10, 16. We therefore analyze the
Agreed Order in relation to that baseline of August 17, 2008.

18.

As we have found, Ecology established August 16, 2008, 18 months after the effective
date of the permit, as the date by which permittees must adopt their updated flow control
requirements. By that date, or within a reasonable period of time thereafter (30-90 days),

Ecology expected municipalities to begin applying the flow control standard at new

Y Ex. J-15, p. 27; Ex. A-39, p. 143. The Board also relies on the testimony of Bill Moore, who has stated that
Ecology relied on vesting as a “cut-off” point, and informed regunlated municipalities that vesting would be the
trigger for obligations going forward under this part of the permit.
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development, redevelopment, and construction sites. The Agreed Order allows Clark County to
wait to apply the flow contro! standard, including the mitigation at alternative sites, until a date
approximately eight months later than that defined in the Phase I Permit (April 13, 2009),
Similarly, the Agreed Order also allows Clark County to wait to begin applying the “0.1 cfs
increase” threshold until several months after it was supposed to have implemented the new
threshold, after it revised its ordinances to remove the unlawtul exemption. A substantial
number of proposed development projects were exempted from the mitigation requirement under
the Agreed Order. There is no scientific basis to justify the delayed effective date for Clark
County for either the flow control standard or the 0.1 cfs increase threshold, nor was there any
evidence introduced to establish that either of these requirements could not be met at particular
sites. On this basis, we conclude that the Agreed Order, on its face, fails to reduce the discharge
of pollutants to the maximum extent practicable as represented by the Phase I Permit’s default
flow control standard because it fails to begin applying the more stringent flow control
requirements until much later than demanded by the Phase I Permit. To satisfy the equivalency
requirement, Clark County’s mitigation obligation must begin no later than 30-90 days after the
County was required to adopt its updated flow control requirements (i.e., November 16, 2008).'8
The County’s several month gap during which time it unlawfully exempted infill and

redevelopment projects that increase flow beyond the 0.1 cfs threshold from applying the

"* We do not find it relevant to consider that other municipalities may have had delays or negotiated other deadlines
with Ecology for implementing flow control ordinances. To measure equivalency, we must look to the plain terms
of the Phase I permit.
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updated flow control requirements (or its mitigation obligations) is an additional basis for
concluding that the Agreed Order is not equivalent to the Phase I Permit.
19.

Rosemere maintains that in addition to the project applications filed between August 16,
2008, and April 13, 2009 that were improperly excluded from meeting the mitigation
requirement under the Agreed Order, other uncompleted projects should be reviewed on a case
by case basis to determine whether any of these projects should meet the new flow control
standard. The Board declines to extend the application of the new flow control standard beyond
what Ecology established in the Phase I Permit. Although Ecology improperly used vesting as
part of the basis for establishing what was required for permittees under the Phase [ Permit, the
Phase I Permit also represented Ecology’s best judgment regarding what was reasonable for a
group of permittees with differing problems and resources to accomplish. Ecology considered
the expected implementation date of the Phase I Permit to be MEP and AKART, and the Board
defers to Ecology’s expertise on what permittees could reasonably accomplish within their
resources. The Board concludes that using the expected implementation date of the Phase I
Permit for the baseline to apply to projects is MEP and AKART.

20.

The lack of any term in the Agreed Order to require a sustained level of effort in the
structural retrofit program as the County implements the Agreed Order, leads the Board to
conclude that the Agreed Order fails to require an ongoing effort by the County to meet the MEP

standard set out in the Phase I Permit. In discussing Condition S5.B. of the Phase I Permit, the
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Fact Sheet provicies that state and federal law requires a SWMP reduce the discharge of
pollutants to the MEP and meet state AKART requirements. It also states: “Where appropriate,
Permittees should continue implementation of existing stormwater management program
components that go beyond what is required in this permit where they afe necessary to reduce
the discharge of pollutants to the MEP.” Ex. J-15 atp. 29. The Fact Sheet, therefore, recognizes
that although a permit term may not specify a particular level of effort, Permittees should
continue their activity under that permit term in a meaningful and sustained manner where
necessary to meet MEP requirements. Clark County’s ability to shift funds to the mitigation
program, without maintaining continuing effort in the structural retrofit program, is a serious
flaw in the County’s required Stormwater Management Program, and results in an impermissible
reduction in the level of effort to control runoff in urban and urbanizing areas of Clark County,
as required by the Phase [ Permit. This reduction in the level of effort results in a failure to meet
the MEP standard, and thus the Agreed Order is invalid in this respect. See WAC 371-08-540(2)
(Board will review terms of a General Permit to determine if it is “invalid in any respect.”) To
the extent the County defends the entire mitigation program as financially feasible based on the
current level of recessionary development, it is difficult, if not impossible, to see how the
mitigation program is sustainable as a going forward standard for the Phase I Permit program,
other than at the complete expense of the existing level of effort for structural stormwater
retrofits required under the Permit’s other terms. EPA and the NMFS correctly assessed this

deficiency in their comments on the amendments to the Phase I Permit.
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21.

Clark County argues that the Board need only look to the remainder of the current permit
term to determine whether there is adequate funding, sufficient to implement a program that is
equivalent to the Phase I Permit. We disagree, for several reasons. First, the mitigation
obligations of the Agreed Order do not end in February 2012, with the expiration date of this
iteration of the Phase [ Permit. Rather, the mitigation obligations incurred by Clark County
during this term of the municipal permit, will stretch well into the next permit cycle. We have
also found that the assumptions Clark County relies on to argue it has more than adequate
funding for the Agreed Order are not well-founded, and based on either changeable conditions,
or terms the Board has invalidated in this Order (reliance on a later effective date). Moreover,
having been incorporated into the Phase I Permit as a functionally equivalent program for runoff
control at new or redevelopment and construction site, the terms of the Agreed Order will
become the baseline for the next round or iteration of general permit renewals, not just for Clark
County, but for other municipal permittees. For these reasons, the Board concludes that the
Agreed Order allows for an impermissible, overall reduction in the level of effort in those
requirements that Ecology has said constitute MEP under the Phase I Permit.

22,

On several occasions this Board has concluded that a particular term or approach of a
General Permit amounted to impermissible self-regulation, essentially leaving the choice of the
pollution control program entirely to the discretion of the regulated entity, with no regulatory

oversight to ensure the permittee in fact reduces pollutants as required by law, and acts
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reasonably and in good faith. Phase I Decision at COL 29, PSA v. Ecology, PCHB Nos. 02-162
through 164, (Industrial Stormwater General Permit, Order Granting Partial Summary
Judgment, June 6, 2003) at XVI. In reaching these decisions the Board has relied on at least one
relevant decision in the municipal stormwater context. In review of the Phase II municipal
stormwater rules, the Ninth Circuit Court of Appeals concluded that while it is laudable to
involve regulated parties in the development of individualized stormwater pollution control
programs, regulators are still required to ensure that, in every instance, the program is subject to
meaningful review to ensure that the program reduces the discharge of pollutants to the
maximum extent practicable. Environmental Defense Center, Inc. v. U.S. E.P.A., 344 F.3d 832,
856 (9" Cir. 2003) In another context, the rules governing concentrated animal feeding
operations (CAFOs), also to be implemented through a general permit, the Second Circuit Court
of Appeals held that the failure of the rule to require regulatory oversight to ensure that each
large CAFO, in fact, developed a nutrient management plan, was arbitrary and capricious.
Waterkeeper Alliance v. E:P.A., 399 F.3d 486 (2d. Circuit 2005).

23.

In its Phase I decision, this Board criticized the structural stormwater control program
requirements of the Permit as impermissible self-regulation, stating that the “program is left
entirely to the discretion of the municipalities, not only with respect to which projects they
initially select, but also in the timing and manner in which they implement the selected projects.”
Phase I, COL 29. The Board concluded that the permit failed “to require a minimum level of

effort for the permittees in the selection and prioritization of structural stormwater projects, and
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provides no review and approval role for Ecology.” /d. While neither the Permit, nor this
Board, demanded a particular level of funding for the program, in order to ensure that MEP and
AKART standards were met, the Board required a minimum level of effort in the selection and
prioritization of the planned projects, a schedule for implementation, a role for Ecology in
determining if the pollution reduction goals of the Phase I Permit were met by the efforts of a
particular Phase I permittee and documented progress in meeting the goals of the program.
These steps were necessary to ensure that the federal MEP standard was met by each
municipality. Phase I Decision. Furthermore, in implementing structural stormwater controls,
the Fact Sheet for the Phase I Permit directs Permittees to “set priorities and address the highest-
ranked problems subject to the limitations of available resources.” (emphasis added.) Ex. J-15 at
p. 35.

24,

The mitigation program of the Agreed Order suffers from the same problems the Board
recognized in the Phase I decision related to the structural stormwater control condition of the
that permit. The Clark County programs leaves it to Clark County to decide which mitigation
projects will sufﬁce to meet the demands of the Agreed Order, and complete discretion in
deciding whether to move projects from the required structural retrofit program into the
mitigation program. In implementing the structural control program, Permittees set priorities and
address the highest-ranked problems subject to the limitations of available resources. There is no
similar requirement for mitigation projects under the Agreed Order. The Agreed Order allows

Clark County to provide highest priority to projects that provide the best cost/benefit ratio in
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terms of cost per unit of land cover mitigated, within the entire group of projects deemed most
suitable for mitigation. If Clark County develops a list of 50 proposed projects, nothing prevents
Clark County from funding projects listed 45 through 50 in terms of suitability for mitigation
because those projects are less expensive. Ecology plays no role in ensuring that mitigation
projects actually achieve the goal of the Phase I flow control standard, and no role in ensuring
that mitigation sites are selected in a reasoned manner, free of political or bad faith influences.
There is no oversight to ensure that the County sustains an overall level of effort as between the
structural retrofit program and the mitigation program.

25.

We disagree with the County and Ecology to the extent they argue that the tlow control
standard, as required by the Phase I permit, also requires no level of oversight by Ecology, and
has not been found to suffer from the self-regulatory problems discussed above. By its terms, the
Agreed Order sets out a “mitigation” or alternative program, untested and with significant
questions as to whether or not the selected mitigation sites will actually offset the environmental
harm allowed at the site of new development. In the context of another type of mitigation,
wetland mitigation, Ecology has concluded that there is a need to closely monitor mitigation
sites, as many fail to achieve the intended goals because of lack of understanding of ecosystem
processes and watershed processes. Ex. 4-25. Given these considerations, and the lack of
criteria to guide how mitigation projects will be selected, there is no effective review to

determine if the goals of the Phase I Permit are met, and progress in protection of streams against
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the detrimental effects of increased urbanization accomplished. The Agreed Order fails as an
impermissible self-regulatory program.
26.

Furthermore, the Agreed Order raises concerns whether historic impacts will ever be
addressed in a meaningful way in Clark County. The Apgreed Order negatively impacts two of
the three prongs EPA stated as necessary to mitigate for historic urban and urbanizing
stormwater impacts: enhanced gradual improvement of baseline conditions as redevelopment
occurs, and enhanced investment in retrofit projects to reduce stormwater impact from developed
land. Ex. A-22. In considering whether MEP has been met, the Board considers the
programmatic nature of the Phase I Permit and how the SWMP provisions are intended to
operate as an aggregate level] of effort. The Agreed Order’s failure to address historic impacts in
a meaningful and sustained manner for multiple components that are key to the programmatic
Phase I Permit requires the Board to remand the Agreed Order. The Board recognizes that
municipalities should have some flexibility in meeting the terms of the permit, and that more
flexibility should be provided in an urbanized setting because there are more constraints.
Alternative mechanisms, however, must be based in science and have some assurances that
beneﬁcigl uses will have at least the same level of protection as provided by the permit terms.

27.

In the Phase I decision, this Board held that the permit’s reliance on a flow control

standard as the primary method to control stormwater runoff from MS4s fails to reduce

pollutants to the federal MEP standard, and without greater reliance on LID, does not represent
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AKART under state law. The Board concluded that indisputable evidence lead to the conclusion
that application of LID techniques, at the parcel and subdivision level, is a currently known and
existing methodology that is reasonable both technologically and economically to control
discharges entering into MS4s covered by the Phase | Permit. The Board held that the Phase |
permit “must require greater application of LID techniques, where feasible, in combination with
the flow control standard, to meet the AKART standard.” Phase I Decision, at COL 16.
Underlying the Board’s legal conclusion were factual findings, retferenced above, to the effect
that LID was a well-defined concept, and that the basic BMPs that constitute LID well-defined.
The Board noted that utilization of LID techniques may be useful, or even in some cases
necessary, to meet the flow control standard on a particular site. Phase I Decision at FOFs 38,
42.

28.

As we have found, the LID requirements of the Phase [ Permit are found in the sec.tion of
the permit applicable to “Controlling Runoff from New Development, Redevelopment and
Construction Sites,” Section S5,C.5.-——the same section that contains the flow control standard.
That section of the Phase I Permit is the section that takes municipal permittees to a new
standard for prevention and control of stormwater runoff from new development, redevelopment,
or construction sites. Meeting the advanced flow control standard and implementing LID at the
time of new development, redevelopment, or at construction sites are both necessary to meet the
MEP and AKART standards. See Phase I Decision. The Agreed Order fails to meet the MEP

and AKART standards, or establish an equivalent program for new development, redevelopment,
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or construction sites because it fails to adequately address compliance with the LID provisions of
Phase [ Permit. First, the Agreed Order it is silent on the County’s obligation to require
implementation LID at the site of the new development, even if the Permit’s flow control
standard is not met at those sites, but at alternative mitigation sites. Second, while the Agreed
Order speaks to LID in relation to the flow control mitigation projects that the County will
undertake, it does so only in the most permissive terms. Thus, it fails to impose a requirement
comparable or equivalent to the Phase I Permit when it comes to LID. We also note that to the
extent the Agreed Order allows new development to meet a more relaxed flow control standard,
it fails to place an incentive on development to use LID, and therefore fails to require AKART
and MEP.
29.
Any finding of fact deemed to be a conclusion of law is ﬁereby adopted as such,
ORDER

The Agreed Order is reversed and remanded to Ecology for further actions consistent
with this opinion.

SO ORDERED this 3 % day of W 2011,

POLLUTION CONTROL HEARINGS BOARD

see concurrence and dissent
ANDREA MCNAMARA DOYLE, Presiding

By A fij/

WILLIAM H. LYNCH, Member

Kha . /VLjL

KATHLEEN D. MIX, Member
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POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

ROSEMERE NEIGHBORHOOD
ASSOCIATION; COLUMBIA
RIVERKEEPER; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER, | PCHB NO. 10-013

Appellants, CONCURRENCE AND DISSENT

V.

WASHINGTON STATE DEPARTMENT
OF ECOLOGY, and CLARK COUNTY,

Respondents,

BUILDING INDUSTRY ASSOCIATION
OF CLARK COUNTY,

Intervenor-Respondent.

I write separately because, while agreeing with my colleagues on many aspects of the
majority decision, I respectfully disagree with certain other of its fundamental conclusions. 1
concur with the majority to the extent it tinds flaws with the Agreed Order in the following
respects: the delayed effective date of Clark County’s mitigation program relative to the Phase [
Permit’s deadline to begin implementing the more stringent flow control standard; inadequate
protection in the Agreed Order against the shifting of existing projects and funding from the
structural retrofit program into projects counted toward the County’s mitigation obligation; and
the failurc of the Agreed Order to clearly require the County to comply with the Phase [ Permit’s

Low Impact Development (LID) requirements imposed as a result of this Board’s prior decision.
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[ depart from my colleagues where they conclude the Agreed Order is inadequate because
it does not utilize basin planning or require additional site-specific analysis in the selection and
cvaluation of individual flow control projects. [ further disagree with their conclusions that the
acreage metric is inadequate to serve the intended purposes of the program and that Clark
County’s program gives inadequate attention to beneficial uses of receiving waters. Finally, [
disagree that the Agreed Order’s approach to selecting mitigation sites amounts to impermissible
self regulation.

When evaluating the equivalency question at issue in this appeal, the majority has clected
not to afford what I believe is proper deference to Ecology’s technical expertise and professional
judgments regarding the purpose and intent behind the default flow control requirement
embodied in the Phase [ Permit. In exercising its de novo review of an ambiguous permit
condition, as this Board has previously tound Condition S5.C.5.b to be, the agéncy charged with
the administration and enforcement of that permit should be accorded great weight in
determining the intent and meaning of the underlying permit condition. Puget Soundkeeper
Alliance et al. v. Ecology, et al., PCHB Nos. 07-021, 07-026 through 030, 07-037 (Phase I
Municipal Stormwater Permit Order on Dispositive Motions, April 8, 2008) (where a permit
condition is not specifically governed by statute or regulation, but instead represents an exercise
of' the agency’s discretion based on professional judgment, the Board gives due deterence to the
specialized knowledge and expertise of Ecology, while acknowledging that such deterence does
not cxtend to action that is “‘manifestly unreasonable or exercised on untenable grounds” or that

is “willful and unreasoning actions in disrcgard ot facts and circumstances.” citations omitted.)

[N}
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Sce also, Fulton v. Ecology, PCHB No. 06-081 (2008) (giving deference to Ecology’s
interpretation of specitic terms and meanings of an adjudicated water right certificate, citing Port
of Seattle v. Pollution Control Hearings Board, 151 Wn.2d 568, 593, 90 P.3d 659 (2004)). This
is particularly true where the questions involve complex scientific issues and areas within
Ecology’s specialized knowledge and expertise. Puget Soundkeeper Alliance, et al. v. Ecology,
& City of Seattle, et al, PCHB Nos. 07-021, -026 through -030, & -037 (2008) (“‘Phase [
Decision”), at 51; Hubbard v. Ecology, PCHB Nos. 93-73 & 93-103 (1995) (The Board, in its de
novo review, gives due deference to Ecology’s specialized knowledge and expertise regarding
hydrology).
The Phase I Permit and Default Flow Control Standard

The Board has previously found that, unlike traditional NPDES permits, the Phase I
Permit is a “programmatic permit,” meaning it requires municipal permittees to implement area-
wide stormwater management programs rather than establishing benchmarks or other numeric or |
narrative effluent limits for stormwater discharges from individual outfalls. Phase [ Decision at
FOF 6. The Board further found that the programmatic approach provides the flexibility to
address water quality issues within the context of a general permit and accounts for the numerous
differing conditions faced by the many different Phase I permittees. Puget Soundkeeper
Alliance, et al. v. Ecology, & City of Seattle, et al., PCHB Nos. 07-021, -026 through -030, & -
037 (Phase I) and PCHB Nos. 07-022, -023 (Phase II) (2008) (*“Condition S4 Decision’’) at FOF
5. Ultimately, the Board concluded that Ecology’s Phase I Permit, as a programmatic permit

with multiple elements to be implemented throughout the permit cycle, collectively represented
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the MEP and AKART standards. Despite finding and addressing particular deficiencies in
certain aspects of the permit, the Board affirmed Ecology’s programmatic approach, recognizing
that it was all of the stormwater management program elements, in the aggregate, that represent
MEP and AKART, even though it might be possible for a permittee to do more in a specific
program element or at a specific outfall if the individual permit requirements were evaluated in
isolation from the rest of the program requirements.

In developing the Phase I Permit, including the flow control requirements in Condition
S5.C.5.b.ii, Ecology recognized that these etforts alone could not prevent all stormwater impacts
or preserve natural resources and their associated beneticial uses. Ex. J-1/5 at 31-32. This is due,
in part, to the fact that the flow control standard is a blunt instrument designed to mitigate for
only the worst of the high flows, not to solve all the stream hydrology, habitat, or other
biological problems in a watershed. O Brien Testimony.

In the Phase [ Permit decision, the Board found that Ecology’s Stormwater Management
Manual (SWMM) itself recognizes the shortcomings of even the newer, more stringent flow
control standards, wherein it states:

[These techniques, of engineered stormwater conveyance, treatment and

detention] can reduce the impacts of development to water quality and hydrology.

But they cannot replicate the natural hydrologic functions of the natural watershed

that existed before development, nor can they remove sufficient pollutants to

replicate the water quality of pre-development conditions.

The Board turther found that the primary focus of detention standards is on mitigating the

worst impacts of large storm ¢vents, which occur only a small percentage of the time (1%), and
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that they provide only residual control to runoff the remainder of the time. Phase [ Merits
Decision at FOF 39.

Despite its limitations, the default flow control standard in the Phase I Permit
encompasses multiple distinct components within the one standard: first and foremost, the
transition from the previous “peak flow” to a “tlow duration” approach; second, the thresholds
that trigger the flow control requirement in the first instance; third, the application of flow
control to address runoff caused by new and redevelopment relative to existing land cover
conditions; and finally, the application of flow control to address runoff attributable to existing
land cover conditions relative to historic land cover conditions. O Brien Testimony.

During the Phase I Permit development process, Ecology considered a publicly funded
approach to mitigating for this last component (historic impacts) as an alternative to rcquiring
municipalities to impose the obligation only on those developers applying for new or
redevelopment projects. Schrieve Testimony, O’Brien Testimony. Ecology considered this to be
a reasonable approach as a matter of public policy since the harms being addressed were caused
by historic development patterns and practices rather than the actions of the current developers.'

In previous decisions related to the Phase [ and Phase II Permits, the Board has analyzed

various aspects of the default flow control standard, including the permits’ requirement to

"In Clark County, for example, much of the currently developed and developing areas were deforested and put into
agriculture by the late 1800°s and carly 1900°s, which is much earlier than many other areas in Puget Sound. More
recently, large areas within unincorporated Clark County converted from agricultural or pasture land cover to more
urban development during the 1980’s and 1990’s. This was during a time period when the detention systems were
designed to carlicr standards that have been shown to be inetfective in controlling streambank crosion due to the
increased duration of peak discharges. Kruft Testimony. As a result, the increase in crosive flows from existing land
cover conditions relative to historic land cover conditions in Clark County occurred in many, if not most, cases ten
to one hundred years ago. Beyerlein Testimony.
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mitigate for pre-existing impacts that are not a direct result of the proposed new or
rcdevelopment project. The Board rejected summary judgment claims that such a requircment
was unlawful or unreasonable as a matter of law for several reasons. Notable in this context was

.

the reasoning that the permits **> authorize’ local governments to require developers to construct
the necessary stormwater controls to meet the flow control requirements but do not ‘require’
local governments to impose such requirements. Local governments have options and choices to
meet the permit’s flow control requirements.” Puget Soundkeeper Alliance, et al, v. Ecology, &
Washington Department of Transportation, PCHB Nos. 07-022, -023, Order on Summary
Judgment (Phase II Municipal Stormwater Permit), September 28, 2008 (“Phase [I SJ Order”’) at
10.

The Western Washington Stormwater Management Manual contemplates that treatment
and flow control requirements may be achieved through the construction of regional facilities.
Ex. J-19 at 2-11 through 2-13. Regarding the flow control standard, the Board also found that
municipal permittees have “considerable flexibility as to how they will regulate the development
or use of private property in order to comply with the federally required MEP and state-driven
AKART standards for controlling the discharge of pollutants to the waters of the state.” Phase I1
SJ Order at 11. The Board accepted Ecology’s arguments that this flexibility included, for
example, that municipalitics may choose to construct necessary regional stormwater control

facilities and allow developers to use those facilities to ensure discharges meet the flow control

requirements. Phase Il SJ Order at 9.

PCHB NO. 10-013
CONCURRENCE AND DISSENT



10

11

12

13

14

15

16

17

18

19

21

Within this larger context, which is embodied in the programmatic nature of the permits
and which will involve tens of billions of dollars in various types of stormwater control
investments over many years, Ecology has determined that the specific location of the “historic
land conversion mitigation” is not the critical issue associated with the Phase [ Permit’s flow
control requirements. O 'Brien Testimony. Ecology was applying this fundamental assumption
when it later determined that the relative benetits of Clark County’s approach to implementing
flow control are sufficiently comparable to the Phase I Permit in moving toward the overall goal
of municipal stormwater control, particularly the landscape-scale goal of restoring from
“existing” conditions to the more natural flows associated with “historic, pre-developed”
conditions.

The Agreed Order

[n the Agreed Order, Ecology identified the purpose of Condition S5.C.5.b.ii as being “to
reduce negative impacts on water quality, fish, other aquatic life, and streams caused by
increased runoff from new development and redevelopment and to reduce impacts from existing
development.” Ex. J-1. For the reasons stated above, Ecology never expected this permit
condition, or the Agreced Order, to restore aquatic habitat or eliminate all harm from erosion at
the specific development location. The goal was to make progress toward lessening the negative
impacts of high flows. O 'Brien Testimony. Because Ecology views a publicly funded approach
to addressing stormwater impacts caused by historic land conversion activitics as an equivalent
way of achieving the same goals as the default tlow control standard, it did not view Clark

County’s program as cither a “pilot project” or an “cxception/variance” from the standard, but
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rather as an alternative means of achieving the same ends. Schrieve Testimony, O 'Brien
Testimony.

Appellants have identified nothing in the Phase [ Permit, or the Clean Water Act, that
requires this final “improvement” or “restoration’ aspect of the flow control standard to be
achieved at the same location as where the new or redevelopment is occurring. Clark County’s
flow control program meets the Permit’s objectives because developers will be required to match
post-development flows with pre-development flows at the development site. Where existing
land cover at a site is the same as historic land cover, there is no absolutely difference between
Clark County’s flow control program and the flow control requirement in the Phase I Permit.
Where the existing land cover is not the same as historic land cover, the developer will be
required to match post-development flows with pre-development flows at the site, and Clark
County will be required to implement additional flow control projects sufficient to control the
difference between post-development flows and historic tlows. These projects need not be
located at the development site but must be located within the same Water Resource Inventory
Area (WRIA). Ex. J-1, Attachment A, at p. 8.

Under either of these scenarios, the exact same thresholds apply in determining which
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projects trigger flow control requirements,’ and the exact same flow duration standard applies in
determining how much tlow control must be provided.3 In this regard, Clark County has not
altered the default flow control standard in the Phase I Permit. What Clark County has done is
elected to implement the same standard in a manner that is different from how other Phase I
Permittees have chosen to implement it, in order to achieve the same goals.

Clark County’s flow control program requires all project-related stormwater impacts to
be addressed on-site, thus accomplishing the flow control standard’s site-level objectives.
Additionally, legacy stormwater impacts related to historic land conversions (but unrelated to a
particular new or redevelopment project) are addressed at a WRIA level, thus accomplishing the
flow control standard’s landscape-level objectives. In the end, project-related impacts are
addressed in Clark County the same way as in other Phase I jurisdictions, and the same amount
of developed land area within a WRIA will be provided with flow control to the historic
conditions as would occur under the detault approach to flow control contained in the Phase I

Permit.

? Under both scenarios, flow control facilities are required for projects in which the total of effective impervious
surfaces is 10,000 square feet or more in a threshold discharge area; projects that convert % acres or more of native
vegetation to lawn or landscape, or convert 2.5 acres or more of native vegetation to pasture in a threshold discharge
area, and from which there is a surface discharge in a natural or man-made conveyance system from the site; and
projects that through a combination of effective impervious surfaces and converted pervious surfaces case a 0.1
cubic feet per second increase in the 100-year flow frequency from a threshold discharge area as estimated using the
Western Washington Hydrology Model or other approved modei.

' Discharges must match developed discharge durations to pre-developed durations for the range of pre-developed
discharge rates from 50% of the 2-year peak tlow up to the full 50-year flow.
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Clark County has not proposed to change the flow control standard. It is still obligated to
control flows to same standard as the Phase | Permit requires. The County’s program is not
implementing the standard in ways that were not previously contemplated by Ecology during the
development and adoption of the flow control standard in the SWMM and the Phase [ Permit.

As a result, [ am persuaded that Clark County’s approach accomplishes Ecology’s identified
objectives for the flow control standard: ensuring that new or redevelopment does not make
matters worse, and restoring flows to more natural conditions.

The majority holds Clark County’s program to higher standard than the Phase I Permit’s
flow control standard itself. The Phase I Permit’s default flow control standard requires no
analysis of existing beneficial uses or conditions at the location of the development; no statement
of expected outcomes of the tlow control facilities employed at the development site; and no
monitoring of the flow control facilities implemented to meet the permit requirement.*

To the extent the Appellants, their experts, and the majority are demanding more from
Clark County’s program, their concerns can be traced back to the limitations of the default flow
control standard itself. This was apparent in the testimony of Dr. Booth, who in the previous
appeal of the Phase [ Permit specifically criticized the new flow control standard for its inability
to meet the ultimate goals of protecting water quality, beneticial uses, and the streams and rivers
ot western Washington. Ex. R-94 (Booth Pre-Filed Direct Testimony in Phase I appeal: *“The

flow duration standard, which is the chief performance standard of the Permit related to

* Intcrestingly though, part of Clark County’s rationale for the altemative approach in the Agreed Order was its
experience with the better success rate of public mttigation projects versus private mitigation projects. [n Clark
County, public scctor projects tend to have better long-term success than private ones because of the typically better
design, construction, and maintenance. Gray Testimony.
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hydrology, does not sufficiently replicate natural hydrology and allows significant damage to the
physical, chemical and biological health of rivers and streams.”)

This was also truc of Mr. Rhodes’ testimony, who conceded that in urbanized areas such
as much of Clark Countyi, it is too late to avoid impacts from existing land cover conditions. As
such, even the default tlow control standard in the Phase I Permit will not prevent harm to fish or
result in marked improvements in fish conditions within Clark County. Mr. Rhodes also
acknowledged that requiring new or redevelopment projects to control stormwater relative to
existing conditions will prevent any new or additional degradation attributable to the new or
redevelopment. Rhodes Testimony.

The inherent limitations of the flow control standard were also highlighted in the
conclusions and recommendations of the Independent Science Panel after its review of the flow
control standard contained in the Stormwater Management Manual for Western Washington.
The panel wrote:

We identified areas for improvement, especially where stormwater issues intersect

with other mandates for beneficial uses of water and streams. For example: The

project area approach [to flow control] presented in the manual is a necessary first

step in dealing with potential downstream channel stability and water quality

problems at the source. Ultimately, however, a larger watershed-scale perspective

is also needed to assure that desired goals are met in concert with all of the other

land uses and downstream water issues, including salmon. Ex. R-77.

In short, it is a verity that the salmonid populations in the Lower Columbia basin will
continue to be in great peril whether or not any new or redevelopment takes place in Clark

County under any regulatory scheme. And they will continue to be in great peril undcr cither the

Phase I Permit’s or the Agreed Order’s approach to flow control. Neither regulates the
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considerable amount of stormwater discharges that enter directly into receiving waters without
flowing through Clark County’s municipal storm sewer system (MS4). Neither directly
regulates stormwater runotf from new or redevelopment projects that are below the thresholds in
the Phase I Permit, even if they discharge through the County’s MS4 system (although other
parts of the Phase I Permit address these discharges). Neither addresses the myriad other
contributing factors that also bear on the ultimate survival and recovery of Lower Columbia
salmonids. Both the Phase I Permit and the Agreed Order will allow conditions to continue that
can scour redds within stream channels, cause severe siltation of redds, increase temperature that
stresses and kills fish and their offspring, elevate sediment supply and suspended sediment,
degrade natal habitat by changing stream channels, and deplete the tood web upon which
salmonids depend.

However, granting even minimal deference to Ecology’s expertise in this area, I would
hold that the Agreed Order’s approach to separately addressing project-related impacts versus
non-project, historic watershed impacts provides, on a programmatic basis, equal or similar
protection to receiving waters as the Phase [ Permit does. The Agreed Order reflects a
reasonable excrcise of Ecology’s discretion, and there is no legal or factual basis upon which to
conclude this approach is invalid. Accordingly, I respectfully dissent from those portions of the
majority that substitute Ecology’s technical determinations and professional judgments regarding
the intent and goals of the tlow control standard with the opinions of experts who, while

certainly well qualified in their ficlds, offer limited value in determining the goals and intent of
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the Phase I Permit’s flow control requirement within the context of municipal stormwater
management programs.
The Acreage Metric

Like its concern about the lack of basin planning, the majority’s criticism of the acreage
metric for tracking the County’s mitigation obligation again reflects primarily a concern with the
limitations of the flow control standard itself.

In developing the Agreed Order, Ecology considered an approach similar to that
advanced by Appellants, where the County would be required to “match” a development site and
the mitigation site based on multiple factors such as soil conditions and slope, in addition to
acreage of certain types of land cover. Ecology rejected such an approach based on a technical
assessment of its usefulness, the economic burden it would place on developers and the County,
and the complexity of such a regime. Ecology ultimately concluded that it would be too
complex an undertaking for the limited additional potential benefits. O 'Brien Testimony.

Douglas Beyerlein, the engineer and hydrologist who developed the Western Washington
Hydrology Manual for Ecology, testified that the metric by which Clark County’s mitigation
obligation and mitigation credits are measured under the Agreed Order is scientifically and

technically sound.” This is because the single most significant factor in determining the impacts

DDouglas Beyerlein is a registered professional engineer and a certified professional hydroglogist who fed the
contracting team that developed the Western Washington Hydrology Model (WWHM) for Ecology to accurately
measure land development impacts and size stormwater facilities. More recently, he created a calibrated version of
the Ecology WWHM for stormwater facility design in Clark County that Ecology has approved for use. The
WWMM models hydrology that is site-specific in terms of calculating the amount of runoff generated by a
particular property, but it does not dictate where or how that runoft must be controlled.

Beyerlcin Pre-Filed Testimony at Attachment |
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caused by historic development patterns is the nature of the historic land cover in relation to
existing land cover conditions. Land cover is also the single most important factor in controlling
erosive flows at both development project sites and at flow control mitigation project sites.
While it is true that both soil type and slope bear some relationship to the nature and extent of
stormwater impacts experienced at a particular location, they are not a significant factor in
quantifying the overall impact caused by historic land conversion activities on a broader scale.
Beyerlein Pre-Filed Testimony at Attachment 4.

Mr. Beyerlein’s opinion is supported by the following information, which was not
disputed by Appellants. Soil groups can be divided into two major categories: well draining soils
where full infiltration of stormwater runoff is usually required and poor draining soils where
surface discharges must be managed based on matching flow durations. Beyerlein Testimony.
Most of Clark County contains soils that either do not infiltrate or where infiltration is very slow.
Golemo Testimony. For purposes of Clark County’s calibrated WWHM, which is used to
calculate the quantity of stormwater runotf from a particular site, all poor draining soils are
modeled with the same soil characteristics and runoff producing potential, which means it would
make little if any difference to analyze the soil type of sites subject to the provisions of the
Agreed Order. Beyerlein Testimony. For this reason, Ecology determined that while it would be
possible to add soil condition as another metric for calculating and tracking Clark County’s
mitigation obligations, it would make the program more difficult to administer without providing

any meaningful amount of additional environmental benetit. O 'Brien Testimony.
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Land slope, or topography, aiso intluences the amount and timing of stormwater runoff,
where stecper slopes produce more runoff faster than flatters slopes. Generally speaking, steeper
slopes have less area available for flow control facilities than flatter slope arcas. WWHM
simulations have confirmed that, for poor-draining soils, steep slope sites can use smaller
stormwater flow control mitigation facilities than flat slope sites, and can release more
stormwater from the pond before erosive tlows occur. This is because a steep slope site has
higher pre-development peak flows than a flat slope site. Mr. Beyerlein assumes that, while
private development projects will likely be built on a range of land slopes from flat to steep, the
County will likely prefer to select its tlow control mitigation projects on sites with relatively
flatter areas, where the largest amount of stormwater storage is available. This flatter slope
preference for flow control mitigation projects will result in more storage availability than the
on-site flow control storage on moderate or steep slope sites. The result is that the County will
end up with at least equal, if not greater, stormwater flow control storage under the Agreed
Order’s approach to mitigation than it would if the County had to try and match mitigation sites
based on finding a mitigation site with a slope similar to the original private development site.
Beyerlein Pre-Filed Testimony at Attachment 4, pp. 7-8.

The end result of using WWHM'’s flow duration matching methodology is that all
stormwater flow control mitigation facilities designed using WWHM over-mitigate for crosive
tlows. This means that, under the Agreed Order, where the new or redevelopment site is not

allowed to increase the occurrence of crosive tlows above existing site runoff levels, the on-site
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stormwater tlow control facilities sized using WWHM will actually decrease crosive flows
relative to cxisting land cover conditions. Beyerlein Pre-Filed Testimony at Attachment 4.
Self Regulation

Appellants’ challenge, and the majority opinion, appears to be based largely on mistrust
of the County’s intentions or abilities to remain vigilant in meeting its on-going permit
obligations. While this suspicion may not be entirely misplaced, given some of the unfortunate
statements made by individual County representatives (Ex. R-/), I do not tind it a compelling
basis for invalidating the Agreed Order. To the extent this mistrust underlies the majority’s “self
rcgulation” analysis, I do not agree that the facts support a conclusion that the Agreed Order
results in impermissible self regulation.

Appellants are concerned that nothing in the Agreed Order prevents harm from occurring
in the most ecologically valuable subwatersheds in exchange for cheaper/easier mitigation that is
located in the least ecologically important areas. The possibility of this happening, they suggest,
equates to an impermissible self regulatory scheme. What this argument overlooks, however, is
that nothing in the Agreed Order prevents Clark County from maximizing mitigation benefits in
the most ecologically valuable subwatersheds, cven when the new or redevelopment is occurring
in the least ecologically important areas (i.e., infill in the most degraded, highly developed, far
downstream areas, ctc). In fact, this is a primary advantage of this alternative approach—it
allows for targeted improvements to the landécape-lcvel impacts caused by historic land
conversions rather than being limited to the more “random” site locations associated with new or

redevclopment projects. It allows the County to combine and leverage its flow control projects,
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and place them higher or lower in a stream or watershed, where greater environmental benetits
can be achieved than if all the permit’s required tlow control were implemented at the site of the
new or redevelopment. Gray Testimony,; Wierenga Testimony, Kraft Testimony,; O 'Brien
Testimony.

The Appellants’ criticism of the Agreed Order also undervalues both the County’s
Stormwater Needs Assessment Program (SNAP) and its Stormwater Capital Improvement
Project (SCIP) prioritization and selection process. Contrary to the assumption suggested by the
majority that Clark County will select only the cheapest options for mitigation, without regard
for beneficial uses or the environmental consequences of its choices, the Agreed Order requires
the county to place mitigation according to selection criteria and the information developed
through its SNAP. Ex. J-1 at 8. The Agreed Order recognizes that past and current work by
SNAP includes: “hydrologic and hydraulic modeling of streams within urban growth area
watersheds, assessing stream geomorphology and describing riparian conditions.” /d.; See Exs.
R-27; R-40 through R-71. The goals ot the SNAP assessments, in turn, are to:

e Analyze and recommend the best and most cost effective mix of improvement
actions to protect existing beneficial uses, and to improve or allow for the
improvement of lost or impaired beneficial uses consistent with NPDES
objectives and improvement goals identified by the state GMA, ESA recovery
plan implementation, TMDLs, WRIA planning, flood plain management, and
other local or regional planning efforts. Ex. R-27, at 1-3m (emphasis added).

While these assessment reports do not purport to be basin plans, they are focused on beneficial
uses of the receiving waters, and the information contained within them will provide the basis for
selecting the most suitable areas for flow control mitigation projects. The Agreed Order directs

that “Specific mitigation sitcs will be determined by priorities for flow control mitigation
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established under a project selection process that considers existing information describing
channel conditions, channel hydrology and subwatershed hydrology.” Ex. J-1 at 8. It is from this
universe of suitable and targeted projects that the cost/benefit ratios, in terms of cost per unit of
land cover mitigated, may be considered in prioritizing projects. /d.

The County will do this by utilizing its SCIP prioritization and selection process, which
will then be incorporated into the County’s Stormwater Management Plan (SWMP). Ex. A-72,
Wierenga Testimony. This SCIP process contains a detailed list of criteria, in addition to the
potential amount of flow control, relating to such things as hydrological need, water quality, fish
importance, and habitat enhancement, and will provide the weighting to be given to each, in
objectively evaluating potential projects. /d. While the Board of County Commissioners
(BOCC) provides overall budget authority for the County’s stormwater program, and approves
individual contracts, the BOCC does not make the selection of the projects in the SWMP. /d. No
evidence was provided that the County’s use of these processes will allow it to ignore these other
considerations; rather the testimony was that this process, unlike the default in the Phase [
Permit, allows the County to consider these other benetits in selecting where to locate the flow
control relative to a development or redevelopment project that triggers the flow control
requircment.

Taking these processes together with the Agreed Order’s required annual reporting
requirements to Ecology (Ex. J-1 at Attachment A, p. 10), [ would conclude that both Ecology
and the public will have the information necessary to review Clark County’s implementation of
the Agrced Order’s mitigation program and determine compliance with its requirements.
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In sum, I concur with the majority that the Agrecd Order is flawed with respect to its
ctfective date, and its inability to ensure an adequate maintenance of efforts and compliance with
the Phase I Permit’s LID requirements. [ also dissent, however, and would sustain Ecology’s
decision to approve the Agreed Order’s fundamental approach Ito implementing flow control
mitigation for impacts associated with historic land conversions. [ do not tind the approach
manifestly unreasonable and cannot conclude that Ecology approved it in willful or unreasoning

disregard for the facts and circumstances attendant to this case.

DATED this 5™ day of January, 2011.

POLLUTION CONTROL HEARINGS BOARD
ANDREA MCNAMARA DOYLE, Presiding
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Washington. The flow duration standard, which is the chief performance standard of the Permit
related to hydrology, does not sufficiently replicate natural hydrology and allows significant
damage to the physical, chemical and biological health of rivers and streams. It is my opinion
that there are alternative stormwater management approaches that are known and available that
are much more effective at protecting streams and water quality. In other words, there are more
protective performance standards than the flow duration standard, and they are achievable using
known and available alternative approaches to managing stormwater. These alternative
approaches—which seek to mimic natural hydrology and minimize generation of surface runoff
rather than storing or treating it in engineered facilities—tfall under the broad rubric of “‘low
impact development” (“LID”). In contrast to the tlow duration standard and other Manual
prescriptions, LID offers the possibility of allowing additional new development and
redevelopment without additional degradation ot water quality and resources. Using the
principles and approaches of LID is, in my opinion, absolutely necessary if the goals of
protecting Puget Sound’s rivers and streams are to be satistied at the same time as we
accommodate additional growth in the years ahead.

22. LID encompasses a dispersed suite of site-appropriate BMPs that collectively
store, intiltrate, detain, and evaporate stormwater at or very near where it falls, rather than collect
and convey it to surface waters offsite. At the site scale, LID BMPs include techniques like
maintaining a substantial portion of a site in natural vegetation; design features to reduce
impervious surfaces; protection of natural drainage features; use of vegetated swales to capture
and retain runoff; green roofs; storage and reuse of runoff; and permeable pavements. Ata
watershed or landscape scale, LID BMPs can include watershed-wide limits on imperviousness
and protection of sensitive areas like riparian zones, wetlands and steep slopes. Both approaches
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are necessary if the goal is protection of streams and their uses: while site-level LID BMPs can
be highly effective at reducing stormwater runoft from a site, land use-level protections are also
important to ensure that the overall watershed receives adequate protection, and that critical or
particularly responsive areas of a watershed (or, conversely, areas where LID is likely to be less
ctfective) can be recognized and managed appropriately. Unlike traditional stormwater
management, this perspective recognizes that not all patches of land are identical, and that no
one BMP is appropriate for every site or project.

23. While attention must always be paid to a site’s soil profile, it is incorrect that LID
techniques cannot work on the till soils that are common in western Washington. To say so
reflects a fundamental misunderstanding of the way LID works. While till soils tend to infiltrate
more slowly than soils developed on a sandy substrate, and unweathered till even more so, this
just means that stormwater BMPs must be chosen appropriately for a particular site. It also
means that stormwater management begins before the site is cleared, not just after the landscape
has been fully denuded of all vegetation and topsoil. The natural hydrologic proﬁlé pre-
development discussed above is true of both till- and outwash-derived topsoils: if the presence of
till soils does not prevent the natural processes of infiltration, soil storage and evapotranspiration
on an undeveloped site (which was once the case over most of undeveloped western
Washington), it should not prevent it at a properly designed LID site. First, by retaining
cvapotranspiration capacity and soil storage (largely by retaining a high level of native
vegetation and the original topsoil), much of the stormwater that falls on a site does not need to
infiltrate deeply to groundwater at all. Second, as alluded to above, soils are very heterogeneous:
many LID projccts built on what was thought to be till turn out to infiltrate very fast because
there are cracks in the till or other arcas of higher permeability; altcrnatively, only part of a site
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may have low permeability and water can be dirccted to areas of greater pcrmeability. Third, till
soils are adequately deep and permeable in their undisturbed condition, as the lack ot surface
runoff from mature forested hillslopes amply demonstrates. Where damage to this stormwater
managemcnt “facility” (i.e., the topsoil) has already been permitted to occur, examples exist
throughout the region where regraded till has been amended with compost and replaced to form a
highly infiltrative layer with a large volume of storage. Finally, a LID approach does not
preclude use of engineered backup facilities to accommodate any remaining runotf from large
storm events that might exceed the natural water management capacity of a site. Such backup
facilities are appropriate to consider for any stormwater management design, not just LID. In
summary, the complaint that “LID doesn’t work on till” reflects a poor understanding ot both
LID and soils. If developers simply try to paste LID techniques onto traditional development—
having stripped a site of vegetation and topsoil down to the unweathered till layer—then it is
very likely to fail. In my opinion, and based on multiple observations, till soils do not preclude
use of LID—but théy do require its intelligent application.
24. LID techniques are commonly used in western Washington and around the nation.

They have repeatedly demonstrated that they are capable of significant reduction in total runoff,
including in many cases elimination of runoff that would otherwise be signiticant. I have
contributed one such study to the published literature, where I and graduate student colleagues
compared the relative performance of traditional asphalt paving to parking lot stalls using
pervious pavers of various designs that infiltrated runoff. PSA-105, 106. We measured
significant runoff from the traditional design, while the LID alternatives all produced cssentially
no runoff over two separate winters of tcsting, five years apart. In the best-documented case of
which [ am aware, that of SEA Street in a developed area of Seattle, LID design achieved
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essentially zero runoff to surface streams. Even where zero discharge cannot be achieved, LID
techniques can be used to more closely mimic predevelopment hydrology than engineered
techniques by rctaining evapotranspiration capacity, detaining stormwater in soil, and increasing
groundwater recharge. It is my opinion that LID approaches can more closely match
predevelopment hydrology and hence hold a far higher likelihood of protecting rivers and
streams and their uses than the standards authorized and emphasized in the 2005 Manual.

25.  Inmy view, LID has been studied well enough to require much broader
application in western Washington. Today, we have at lcast as much experience, and a much
higher level of confidence in the performance of, these measures than we did when we began
requiring the use of detention ponds. Moreover, we certainly know that primary reliance on the
flow duration standard/detention pond approach will not protect beneficial uses. While some
have claimed LID is inadequately studied, it is worth noting that the cngineered approaches
authorized under the manual are very well studied, and that study shows them to be quite
ineffective at meeting their intended goal of protecting water quality and beneficial uses. Under
these circumstances, there is little case to be made that they should remain the preferred
approach, and a very strong case that they should be replaced to the greatest extent possible.

26. LID as a stormwater management concept was developed in the late 1980s, and
today we have countless projects using LID techniques in western Washington and around the
nation. This is not an “cxperimental” approach. Several ot these have been well studied,
sufficient to show that LID is a more effective set of techniques for managing stormwater and
protecting watcr quality than the enginecred approaches authorized under the Manual. Certainly,
enough is now known about LID to require much broader use of it. To the concern that
introducing a large volume of water into the ground through the application of LID might
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produce slope instability or other unnamed woes, [ note only that our landscape has been
receiving this water as rain for, literally, millennia. Much of the landscape has handled this well;
in some places even in an undeveloped state, it caused problems. We will still need to respect
these natural features of the landscape. It is only in the last few decades that we began to think
of surface runoff as the norm, but our thinking it does not make it so. To protect our landscape,
we need to appreciate, employ, and mimic its native capacities. Our natural waterbodies, and the
biota that live there, have suffered for our shortsightedness in failing to do this.

27.  Finally, the accusation that LID is insufticiently well studied represents in my
view a misunderstanding of how it works. For example, one of the core principles of LID is to
leave as much native vegetation in place as possible. An undeveloped site has enormous
capacity to store, detain, evapotranspirate and infiltrate stormwater. We know that removing soil
and vegetation reduces‘ the capacity of the site to perform these functions, and that not doing so
protects that capacity. This is not a question that needs a lot of study. As a scientist [ will
always support the value of “more study,” but [ believe that LID techniques are already well
understood today and that we should now begin implementing them in a serious way in western
Washington. Further delay for the purposc of additional study is not warranted. This view is
reflected in a memo that I signed, along with Department of Ecology policy lead Bill Moore and
several other stormwater experts. PSA-12. If the same standard for certainty now advocated by
some for LID had been applied to the flow duration/detention facility approach when it first was
considered for adoption in a stormwater permit, we would still be studying that model, too. It
was adopted for the same reasons [ am presently advocating a next step forward—the prior
standard clcarly did not work and the proposed replacement was a demonstrable improvement.
Moving to a flow-duration standard required that the stormwater design community lcarn an
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cntirely new approach—that of continuous flow modeling—but that proved to be no scrious
impediment, either. If we apply the same standard of abandoning a failed approach and
embracing a new and sufficiently developed alternative, now, to our current and proposed
stormwater management approaches, the requirement for LID wins hands down, since (a) we
now know that the engineered approaches are demonstrably not effective and (b) we know LID
properly applied is significantly more effective. In my opinion, opponents of LID advocate a
higher standard than has ever been imposed on any prior stormwater BMP, and certainly a higher
standard than was ever imposed on the performance of detention ponds. In fact, too little is
known about the long-term effectiveness of many engineered BMPs that are recommended in the
Manual and I believe there is little information on the real-world effectiveness of these BMPs. 1
believe it entirely unlikely that‘Ecology had this kind of comprehensive data on the flow duration
standard when it first adopted that standard.

28. By seeking to protect natural hydrologic function, LID BMPs are likely to otfer
benefits on virtually any potential site or project, even where conditions are unusually
challenging. LID is not an “all or nothing” approach but a set of tools that can be applied in
ditferent combinations in a site or watershed appropriate context to more closely mimic pre-
development hydrology. [ cannot think of a situation in which application of LID techniques
would not offer some hydrologic benefits over a purely engineered approach designed to meet
the flow duration standard. Even in places where steep slopes or high groundwater would make
close replication of predevelopment hydrology difficult for some projects, at least some LID
techniques certainly would be available for use on such a site that would reduce impacts. For
cxample, rctaining 65% of native vegetation is workable on such sites, as would etforts to
incrcase on-sitc detention. Morcover, the argument that LID has to be fully etfective tor every
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possible site or project in order to be required is arbitrary: no stormwater BMP is appropriate tor
every site or project. [t may be the case that “backup” engineering designs need to be in place in
some places to avoid flooding by addressing very high flow events that might excced the
capacity of LID designs on some sites, but that is a problem to address in any site design.

29. While it is true that there is no consensus “performance standard” for utilizing
LID, [ am unable to determine why the lack of such a performance standard is relevant. There is
no “consensus’ performance standard for engineered detention ponds, or for that matter, any
other stormwater BMP. [ am quite familiar with the development of the flow duration standard,
being one of the central members of the King County team that created it, and [ am well aware of
both its advantages over the prior standard and its limitations. It is not in common use
elsewhere. Other jurisdictions use different performance standards (such as the simple peak
flow-based approach discussed above). In my opinion, the lack of a universally agreed
performance standard is not a reason to avoid requiring the use ot LID techniques, especially
where these techniques are quite well studied and understood and there is actually a high degree
of consensus around how to design and implement various LID BMPs.

30. Although LID techniques arc well known and understood, the 2005 Manual does
not require them. The hydrologic performance standard of the Manual is the flow duration
standard described above and LID measures, where they are employed on an optional basis,
simply provide a limited oftset against constructed facilities under the flow duration standard.
Nothing in the Manual or Pcrmit prevents a developer from turning a native vegetated site, or
even an entire watershed, into 100% impervious surface. It is not in my opinion possible to
mitigate the adverse impacts to watcer quality of such a transformation through any known or
available engineering technique.
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31. [ am not aware ot any concerns about implementing LID at a programmatic level
outside of those addressed above. It LID is implemcnted programmatically with a reasonable
level of care, it should provide abundant benetfits to jurisdictions and watersheds. Like any
stormwater BMP, if implemented carelessly, system failures could result in unexpected
consequences. [ do not believe that LID presents any greater risk of flooding than any other
stormwater management technique: there is a risk of flooding from any poorly implemented
BMP, whether engineered approaches or LID. It betrays a fundamental misunderstanding of
LID to equate LID only with “infiltration” or infiltration ponds. As noted above, “infiltration” is
generally considered an engineering BMP under which stormwater is collected in a centralized
pond or other structure and allowed to slowly penetrate to groundwater. LID is not simply
“infiltration” but rather an effort to preserve natural hydrology to the maximum extent possible
for any given site, including evapotranspiration, soil storage, infiltration to groundwater, and
subsurface flows.

32. While I am not an economist, I am tamiliar with some of the literature
demonstrating that LID is cheaper than, or comparable to, engineered BMPs when considering
not only initial installation cost but also avoided stormwater facility cost. On the other side of
the same coin, many studies show that the historic failures to adequately manage stormwater—
reduced drinking water quality, loss of tish habitat, closure of shellfish growing arcas, and
reduced recreational opportunities—are cnormously costly, even in Puget Sound. In 2006, I
undertook one such study evaluating the costs of stormwater runoft in Puget Sound. PSA-87.
The study concluded that the cconomically quantitiable costs of stormwater in the Puget Sound
region were on the order of $100 per person per year across the region as a whole. We also
concluded that the non-quantifiable costs, in terms of lost resources and reduced quality of life,
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were also substantial. Becausc the tlow duration standard inadequately protects bencficial uses
and strcam health, continued reliance on such a standard will continue to impose these costs and
harm these economic values.

33. In summary, it is my professional opinion that the Permit, which adopts a
performance standard (the flow duration standard) embodied in the 2005 Manual, does not
protect rivers and streams, beneficial uses, or aquatic life. Continued reliance on such a standard
for new development in western Washington will not prevent serious and significant additional
degradation to these resources. Continued reliance on such a standard for redevelopment
presents a lost opportunity to begin restoring rivers and streams that are currently highly
degraded by stormwater runoff. This is not a point that [ believe is in any serious dispute.
Moreover, it is my professional opinion that a more protective performance standard that more
closcly matches natural hydrology is readily achievable without sacrificing opportunities for
future development. Achieving a more protective standard would rely on site- and basin-level
LID BMPs that are in my opinion, sufficiently well known, understood, available and
economically and technologically feasible that they can be implemented throughout western
Washington. This is true even it the specific combination of BMPs necessary to meet these
standards may vary site by site, and even if engineered BMPs like detention/retention ponds may
sometimes be necessary to some degree.

34, All of the documents cited above were either authored, in whole or part, by me or
are the kind of documents on which I, as a rcasonably prudent stormwater scientist and
academic, typically rely on to conduct my atfairs. I can attest that they are scientifically rigorous

and rcliable.

Earthjustice

705 Second Ave., Suite 203

Scatile, Wt 98104
DIRECT TESTIMONY OF DR. DEREK BOOTH (PHASE ) -20-  (206) 343-7340

206) 343-1526 [FAX]




t2

9

10

11

12

13

14

15

16

[ declare under penalty of perjury that the foregoing is true and correct to the best of my

knowiedge. Executed this /z day of March, 2008.

SO 2L

DEREK BOOTH, Ph.D.

Earthjustice

703 Second Ave., Suite 203
_ ‘ ] ) _ Seaitle, ¥4 98104
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POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

ROSEMERE NEIGHBORHOOD
ASSOCIATION; COLUMBIA
RIVERKEEPER; and NORTHWEST
ENVIRONMENTAL DEFENSE CENTER,

Appellants,
V.

WASHINGTON STATE DEPARTMENT
OF ECOLOGY, and CLARK COUNTY,

Respondents,

BUILDING INDUSTRY ASSOCIATION
OF CLARK COUNTY,

Intervenor-Respondent.

PCHB NO. 10-013

ORDER DENYING SUMMARY
JUDGMENT

This matter comes before the Pollution Control Hearings Board (Board) on cross motions

for partial summary judgment filed by Appellants Rosemere Neighborhood Association, et al.

(“Appellants” or “Rosemere’”) and Respondent Clark County. Attorneys Jan Hasselman and

Janette K. Brimmer, Earthjustice, represented Appellants. Assistant Attorney General Ronald L.

Lavigne, Senior Counsel, represented Respondent Department of Ecology (“Ecology”). Chief

Civil Deputy E. Bronson Potter, represented Respondent Clark County on the briefs, and

Christine M. Cook, Deputy Prosecuting Attorney, presented oral argument on behalf of Clark

County. Intervenor-Respondent Building Industry Association of Clark County did not

participate in the motions.
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levels that match historical pre-developed (forested) conditions.' The purpose of the flow
control standard is to reduce negative impacts on water quality, fish, other aquatic life, and
streams caused by increased runoff from new development and redevelopment and to reduce
impacts from existing development. The Phase I Permit required these ordinances be adopted by
August 19, 2008. Shrieve Decl. at 3.

The flow control standard and other elements of the 2005 Manual represent a “default”
standard under the Phase I Permit. The permit allows these requirements to be “tailored to local
circumstances through the use of basin plans or other similar water quality and quantity planning
efforts.” Phase I Permit at 11 (Condition S.5.C.5.b.i). The permit requires that any such local
alternative standards ‘‘shall provide equal or similar protection of receiving waters” relative to
the default standard. /d.

As a result of challenges to the Phase I Permit, this Board concluded that Ecology’s
default flow control standard failed to comply with the requirements of the federal Clean Water
Act and state law and directed Ecology to revise the Phase I Permit to require permittees to
aggressively employ low impact development (“LID”) techniques where feasible, in combination
with the flow control standard, in order to meet the federal and state standards to reduce
stormwater runoff to the maximum extent practicable (“MEP”) and to apply all known, available
and reasonable methods to control runoff and protect water quality (AKART). The process of

revising the permit to comply with the Board’s ruling is ongoing.

' The standard flow control requirement is to “match development discharge durations to pre-developed durations
for the range of pre-developed discharge rates from 50% of the 2-year peak tlow up to the full 50-year peak flow.”
Id. at Appendix L, p. 24.

PCHB NO. 10-013 3
ORDER DENYING SUMMARY JUDGMENT
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Under the Agreed Order, Ecology approved Clark County’s alternative flow control
program on the condition that Clark County mitigate runoff from new development and
redevelopment to the historic, pre-development condition through a capital flow control
mitigation program undertaken at County expense. Agreed Order at 3-4. In other words, the
Agreed Order would allow Clark County to apply the lesser flow control standard to new and re-
development projects in its jurisdiction, utilizing existing rather than pre-development conditions
as the standard, provided that Clark County makes up the difference in flow control protection
that individual developments will not be required to achieve. The Agreed Order establishes an
accounting system for the mitigation requirement and incorporates a 14-page attachment more
specifically describing the County’s Development and Redevelopment Flow Control Mitigation
Program (“Mitigation Program”). The attachment details various aspects of the Mitigation
Program such as its purpose, projects triggering the mitigation obligation, allowable capital
mitigation projects, calculating area mitigated by capital projects, prioritization of projects,
geographic location of mitigation projects, mitigation project timing and tracking, reporting,
funding, and limitations. Agreed Order, Attachment A.

Clark County’s Mitigation Program applies to development and redevelopment projects
that vested on or after April 13,2009. /d. at 2. The Agreed Order similarly requires Clark
County to account for its stormwater mitigation obligation based on acreage impacted by new
development or redevelopment projects that start construction and are vested after April 13,

2009. Agreed Order at 4.

PCHB NO. 10-013 5
ORDER DENYING SUMMARY JUDGMENT
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unlawfully degrade water quality and/or causes or contributes to a violation of
water quality standards by: (a) Allowing Clark County to continue issuing
development permits that vest prior to December 9, 2009, and/or (b) Not
requiring any mitigation for permits issued after August 8, 2008 that were
inconsistent with the permit?

ANALYSIS

Summary judgment is a procedure available to avoid unnecessary trials on formal issues
that cannot be factually supported and could not lead to, or result in, a favorable outcome to the
opposing party. Jacobsen v. State, 89 Wn.2d 104, 569 Wn.2d 1152 (1977). The summary
judgment procedure is designed to eliminate trial if only questions of law remain for resolution.
Summary judgment is appropriate when the only controversy involves the meaning of statutes,
and neither party contests the facts relevant to a legal determination. Rainier Nat’l Bank v.
Security State Bank, 59 Wn. App. 161, 164, 796 P.2d 443 (1990), review denied, 117 Wn.2d
1004 (1991).

The party moving for summary judgment must show there are no genuine issues of
material fact and the moving party is entitled to judgment as a matter of law. Magula v. Benton
Franklin Title Co., Inc., 131 Wn.2d 171, 182,930 P.2d 307 (1997). A material factina
summary judgment proceeding is one that will affect the outcome under the governing law.
Eriks v. Denver, 118 Wn.2d 451, 456, 824 P.2d 1207 (1992). In a summary judgment, all facts
and reasonable inferences must be construed in favor of the nonmoving party. Jones v. Allstate
Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002).

Through its motion, Rosemere requests the Board to declare that municipal permittees are

not simply exempt from the duty to meet MEP and AKART where project proponents submitted

PCHB NO. 10-013 7
ORDER DENYING SUMMARY JUDGMENT
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Respondent Clark County contends that the imposition of the flow control standard is
subject to Washington’s vested rights doctrine and that Rosemere’s motion is an untimely
collateral attack on the Phase I Permit. Clark County asks the Board to conclude that the vested
rights doctrine applies to stormwater regulations and to interpret the Phase I Permit as not
requiring permittees to impose the new flow control standard on vested development. Clark
County further seeks an order from the Board determining that Clark County’s decision to
exempt from its Mitigation Program development that vested before April 13, 2009, does not
render the Agreed Order invalid as a matter of law.

Ecology agrees with Appellants that the state’s vesting laws do not exempt municipal
permittees from complying with MEP and AKART requirements. Ecology further agrees with
Rosemere that the state can and should require municipal permittees to exercise their discretion
to the fullest under vesting laws in order to meet the requirements of federal and state clean
water laws. Ecology’s Response at 3. However, Ecology parts company with Rosemere when it
argues that although vesting laws do not require permittees to exempt vested new and re-
development tfrom the updated standard, Ecology’s decision to allow Clark County to exempt
projects vested after April 13, 2009, was a reasonable exercise of its enforcement discretion.
Ecology further contends the same is true for the Phase I Permit generally: that while Ecology
was not required by vesting laws to allow all municipalities to exempt all vested development
from the permit’s updated tlow control requirements, Ecology was also not required by the MEP
and AKART standards to include all such vested projects within the reach of Condition S5.C.5
of the Phase [ Permit. Ecology argues that its interpretation of MEP and AKART, in which it

PCHB NO. 10-013 9
ORDER DENYING SUMMARY JUDGMENT
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Rosemere’s challenge to the equivalency of Clark County’s Mitigation Program as approved in
the Agreed Order.

This Board has previously ruled that the requirements imposed by state stormwater
permits are not “land use control” ordinances, and we re-affirm those rulings here. In our Phase
II summary judgment decision, we rejected the permittees’ argument that a state land use control
statute, RCW 82.02.020, applied to stormwater permits:

[T]he purpose of the Permits is to ensure that the rate of stormwater
discharge from property is maintained within a certain level, and this flow
level has been determined by Ecology to be necessary to prevent harm to
the environment. The flow control standard is aimed at achieving a
particular environmental result, and the Permits provide considerable
flexibility how this result is achieved. The purpose of the Permits is to
control discharge of pollutants and not to control land use. . . .Ecology has
determined that, collectively, these requirements, which include the flow
control standard, are necessary to satisfy the federal MEP and state
AKART standards. While developers ultimately may have to undertake
actions consistent with the flow control standard of the Western Phase 11
Permit if they seek to discharge into an MS4, the requirements originate in
state and federal law, and the imposition of these requirements on
municipalities derives from the delegated NPDES and state waste
discharge programs, not local government-initiated regulation of
development.

Phase II Order on Summary Judgment (September 29, 2008) at 6-7 (emphasis added).’
Under Washington law, proposed land divisions and building permits are to be
considered under the “zoning or other land use control ordinances” in effect at the time a “fully

completed application” has been filed. RCW 58.17.033 (subdivision code); RCW 19.27.095

? In a decision involving applicability of the Construction Stormwater General Permit, we similarly held that the
requirement to control stormwater imposed by state stormwater permits is not a land use control subject to vesting.
Cox v. Ecology, PCHB No. 08-077 (Order Granting Summary Judgment, February 26, 2009).

PCHB NO. 10-013 11
ORDER DENYING SUMMARY JUDGMENT
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because they simply add to the cost of the project but do not affect physical aspects of a
development).

Clark County argues that, unlike impact fees, stormwater regulations are land use
ordinances that are subject to the vested rights doctrine. The County relies on Westside Business
Park in support of this position. Westside Business Park, LLC v. Pierce County, 100 Wn. App.
599, 607 (2000). But Westside Business Park is not a water pollution control permit case; it
involved a local government’s storm drainage ordinance and a dispute about the completeness of
the developer’s application. In Westside Business Park, the “only issue” for resolution by the
court was whether the vesting statute vests a developer’s right to have the county apply the
stormwater drainage ordinance in effect at the time of the developer’s bare bones application for
short plat approval, where the application failed to disclose the proposed use of the site but the
County actually knew of the intended use from the predevelopment conference and accepted the
application as complete. Westside Business Park, 100 Wn. App. at 602. The decision essentially
involved a factual inquiry into the adequacy of the application and surrounding information in
light of the County’s requirements for a fully completed application. /d., at 605. The Westside
Business Park court also specifically declined to review the issues raised by the interplay
between the state vested rights doctrine and the requirements of the federal Clean Water Act. Id.,
at 608-9. For these reasons, we do not tind the Court’s statements characterizing stormwater
drainage ordinances as “‘land use controls” controlling in this context.

Rather, the better analysis for purposes of the vesting issue entails an examination of the
source of authority for the requirement as well as its purpose, in addition to whether it may exert

PCHB NO. 10-013 13
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Even if the permit’s flow control standard is characterized as a land use control, the
Washington courts have rejected arguments that the vested rights doctrine should be expanded to
all types of land use applications in order to harmonize its use with the common law vesting
doctrine and provide more certainty to developers. Abbey Road Group, 167 Wn.2d at 260-61
(rejecting expansion of the vested rights doctrine to a site plan application for a multifamily
condominium development); Deer Creek Developers, LLC, v. Spokane County, -- Wn. App. --,
2010 WL 2882778 (May 27, 2010) (rejecting expansion of the vested rights doctrine to a
subdivision application. The Deer Creek Developers Court, quoting Abbey Road, noted that
*’such a rule would eviscerate the balance struck in the vesting statute. While some of Abbey
Road’s arguments could support a change in the law, instituting such broad reforms in land use
law is a job better suited to the legislature,’ not the judiciary.” Deer Creek Developers, at 21
(quoting Abbey Road, 167 Wn.2d at 261). The Board finds no reason why the vested rights
doctrine should be expanded to apply to an environmental regulation such as a pollution control
permit that implements the federal Clean Water Act. The Board concludes that it is more

appropriate for the legislature to enact any such expansion of the vested rights doctrine.’

* In an earlier decision reviewing the applicability of a critical area ordinance to a development project for which the
developer had earlier submitted a master use permit application, the Washington Supreme Court rejected the call to
“modernize” the vested rights doctrine in light of the substantial increase in land use regulations. Citing the
legislative findings in both SEPA and the Growth Management Act, the Court stated that “these findings reflect a
legislative awareness that land is scarce, land use decisions are largely permanent, and, particularly in urban areas,
land use decisions affect not only the individual property owner or developer, but entire communities.” Erickson &
Associates, 123 Wn.2d at 875-76.

PCHB NO. 10-013 5
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We also agree with Rosemere and Ecology that the Phase [ Permit requires municipal
permittees to exercise their discretionary authorities to the fullest under vesting laws (if and
where they might be applicable), in order to meet the requirements of federal and state clean
water laws. What remains unclear at this point, however, is how the exercise of that discretion
impacts the level of protection afforded by Phase 1 Permit generally, and by Clark County’s
Agreed Order specifically. Without that information, it is premature for us to reach a judgment
regarding the equivalency of Clark County’s Mitigation Program.

In conclusion, in keeping with our previous decisions and the analysis above, we hold
that the vested rights doctrine does not, as a matter of law, preclude municipal permittees from
applying the Phase [ Permit’s flow control standard to new or redevelopment projects that vested
prior to the effective date of their updated flow control requirements adopted to satisfy Condition
S5.CS. To hold otherwisé would contravene the purposes behind the NPDES and state waste
discharge programs, which is not to control land use but to control the discharge of pollutants
and to protect water quality. We also recognize that MEP and AKART do not foreclose
Ecology’s discretionary authority to allow municipal permittees to propose alternative flow
control programs for new development and redevelopment that provide equal or similar
protection of receiving waters. The Board agrees with Rosemere and Ecology that the state’s
vesting laws do not exempt municipal permittees from complying with MEP and AKART
requirements. We leave open the factual question as to whether the Agreed Order properly
allows Clark County to deny, condition, or mitigate otherwise vested projects based upon the
baseline level of protection afforded by Phase I Permit.

PCHB NO. 10-013 17
ORDER DENYING SUMMARY JUDGMENT



APPENDIX 4



RECEIVED
DEC 3 12009

STATE OF WASHINGTON WA State Depavr\}glgnt
DEPARTMENT OF ECOLOGY of Ecology (S )
IN THE MATTER OF ) AGREED ORDER NO. 7273
COMPLIANCE BY )
Clark County ) AL 0422,

To: Clark County Board of County Commissioners
1300 Franklin Street
Vancouver, WA 98666-5000

I. INTRODUCTION

This Agreed Order is entered into by the Washington State Department of Ecology (Ecology)
and Clark County (County), hereinafter referred to collectively as “the Parties.” The purpose of
this Agreed Order is to establish the actions necessary to bring the County into compliance with
Special Condition S5 of the National Pollutant Discharge Elimination System (NPDES) Phase 1
Municipal Stormwater Permit (Permit). The Permit is issued under the Water Pollution Control
Act, Chapter 90.48 Revised Code of Washington (RCW), and Chapters 173-221 and 173-220
Washington Administrative Code (WAC). By signing this Agreed Order, the County agrees to
comply with the compliance actions and schedule contained herein and to waive any appeal
rights it may have with regards to the issuance of this Agreed Order.

Nothing in this Agreed Order shall in any way relieve the County of its obligations under the
Permit.

O. RECOGNITION OF ECOLOGY’S JURISDICTION
Ecology’s authority to enter into this Agreed Order includes but is not limited to the following:

RCW 90.48.030 provides that Ecology shall have the jurisdiction to control and prevent the
pollution of streams, lakes, rivers, ponds, inland waters, salt waters, water courses, other surface
and underground waters of the state of Washington.

RCW 90.48.120 authorizes Ecology to issue Administrative Orders requiring compliance
whenever it determines that a person has violated or has created a substantial potential to violate
any provision of Chapter 90.48 RCW or has failed to control the polluting content of waste to be
discharged to waters of the state.
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RCW 90.48.260 designates Ecology as the State Water Pollution Control Agency for all
purposes of the Federal Clean Water Act and grants Ecology complete authority to
administer the NPDES Permit Program.

The County agrees to not contest Ecology’s jurisdiction and authority to administer this
Agreed Order.

OI. BACKGROUND

Ecology's determination that a violation of the Permit has occurred is based on the
following facts:

Clark County was issued coverage under the Permit on January 17, 2007. The Permit
requires Clark County and other Phase 1 designated municipalities to initiate and
implement a stormwater management program with specific milestones over the 5-year

permit period.

Among these milestones is the requirement in permit condition 85.C.5.b.ii that Clark
County adopt the Appendix I Minimum Requirements, Technical Thresholds,
Definitions, and Adjustment and Variance Criteria for runoff controls from new
development, redevelopment, and construction sites. The Permit includes both the Clean
Water Act’s requirement that municipal stormwater dischargers reduce pollutants to the
maximum extent practicable and state requirements to prevent degradation of existing
beneficial uses. One way the Permit meets state requirements to protect beneficial uses is
by applying flow control BMPs to match duration of erosive flows caused by stormwater
runoff from development and redevelopment. The purpose of this requirement is to
reduce negative impacts on water quality, fish, other aquatic life, and streams caused by
increased runoff from new development and redevelopment and to reduce impacts from
existing development. These elements were to have been adopted by August 17, 2008.

On January 13, 2009, the Clark County Board of County Commissioners passed and
adopted Ordinance No. 2009-01-01 repealing Clark County Code Chapter 40.380;
adopting a new Chapter 40.385; amending Clark County Code section 40.450.040; and
amending section 40.100.070. On January 26, 2009, Clark County submitted its adopted
ordinances and manuals to Ecology.

Upon review, Ecology determined that in addition to being late, the County’s ordinances
and manual did not meet the criteria contained in Appendix I of the NPDES Phase I
Municipal Stormwater Permit. Specifically, Clark County’s adopted ordinance and
manual did not comply with the standard flow control requirement, the 0.1 cubic foot per
second flow threshold and other requirements in Appendix 1 of the Permit. Instead,
Clark County adopted lesser standards and thresholds for control of runoff from new
development and redevelopment which, unless otherwise mitigated, will not provide an
equivalent amount of flow control as required by the Permit.
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On March 17, 2009, Ecology issued Notice of Violation No. 6514 to the County
describing the areas of non-compliance.

On April 8, 2009, the County responded to the Notice of Violation and proposed to enter
into a compliance agreement with Ecology. The County proposes using a capital
construction flow control mitigation program, in addition to other modifications to its
codes and manual, to provide a level of flow control from new development and
redevelopment projects equivalent to that required in S5.C.5 of the Permit. The County
believes that the cumulative effects from existing development are much greater than
incremental impacts attributable to new development as mitigated by the county code.
The County believes that having the flexibility to select the most effective flow control
locations to mitigate for existing development provides better protection of beneficial
uses than applying the Ecology manual only to development project sites.

Ecology has reviewed the County’s proposed flow control mitigation program, Ordinance
No. 2009-01-01, and associated changes to the County’s manual, Ecology believes that
the County’s proposed program for controlling runoff from new and redevelopment
projects and construction sites will provide an equivalent level of flow control to that
required in S5.C.5 of the Permit if implemented as described in this Agreed Order and
attachment. This approach is consistent with the Permit wherein Permittees are allowed
the option of proposing alternative methods of achieving the flow control standards.
Alternative approaches are authorized through Ecology review and incorporation of
alternative manuals into the Permit through a permit modification or reissuance.

The purpose of this Agreed Order is to identify the measures necessary to bring the
County into compliance with the Permit and Appendix 1. The parties acknowledge that
the County’s stormwater program for controlling runoff from new and redevelopment
projects and construction sites (manual, codes, and flow control mitigation program)
must be incorporated into the Permit through a modification or reissuance. The Parties
understand that any permit modification action is subject to public review, comment, and
appeal. Based on Public comment on the proposed permit modifications, Ecology may
make changes to the proposed permit conditions. Clark County reserves its right to appeal
the permit modification if it does not agree with those changes. Once Clark County’s
program is incorporated as enforceable requirements under the Permit, this Agreed Order
will be terminated.

IV. COMPLIANCE ACTIONS AND SCHEDULE

The County agrees to take the following actions to achieve compliance with the terms of
the Permit:

1. Mitigate runoff from new development and redevelopment to the historic

condition. To provide an equivalent level of flow control to that required in the
Permit, the County will construct capital improvements that mitigate the impacts
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of flow generated by new and redevelopment projects (mitigation obligation).
The County will account for its stormwater mitigation obligation based on
acreage impacted by new development and re-development projects that start
construction and are vested after April 13, 2009.

An accounting system will be used to track development and re-development
projects and the amount of acreage required for mitigation. The accounting
system will identify each project and track the existing project land cover
acreages that would be subject to the Permit-mandated standard flow control
requirement. Three categories of existing land use cover (effective impervious
area, pasture, and lawn/landscape) must be tracked at all new development and re-
development sites. The County shall construct flow control facilities that, in total,
serve an equal amount of these categories of existing land use cover. At
mitigation sites, the historic condition to be matched shall be the duration of high
flows as identified in Appendix | of the NPDES permit that are produced by an
historic land cover as calculated by an approved continuous hydrologic model.

Clark County will not be permitted to accrue or share mitigation credits with other
jurisdictions whose permits have not been modified for this approach.

The County will report the amount of the mitigation obligation incurred in each of
the calendar years, beginning with 2009, as an attachment to the annual report
required by the Permit. The County shall meintain funding sources adequate to
comply with the requirements of this Agreed Order.

The County’s flow control mitigation program is further described in Attachment
A, Clark County Development and Redevelopment Flow Control Mitigation
Program. Attachment A is incorporated herein and is a fully enforceable element
of this Agreed Order. The County will implement the flow control mitigation
program as described in Attachment A.

2. Changes to the County’s codes and manual. The County will make the following

changes to its codes and manual during the County’s fall 2009 Biannual Code
Review. These changes shall become effective no later than December 8, 2009.

a. Chapter 40.385 Stormwater and Erosion Control Code, Section 010.C.1.b.
Exemptions. Remove the reference to agricultural/habitat protection plans
as evidence of no stormwater discharge to the County’s system.

b. Chapter 40.385 Stormwater and Erosion Control Code, Section 010.C2.f.
Exemptions. Remove the exemption of infill and redevelopment projects
from the 0.1 cfs flow increase threshold contained in Minimum
Requirement 7.

c. Chapter 40.385 Stormwater and Erosion Control Code, Section 020.A.6.b.
General Standards. In this section on applicability of the minimum
requirements, change the valuation language in the section to use 50% of
the tax assessment valuation of existing site improvements, rather than
using 50% of the site tax valuation. In the interim, Clark County will
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utilize the correct interpretations in Figure 2-2 of the County’s stormwater
manual that reads “Tax assessment valuation of the existing site
improvements."
d. Clark County Stormwater Manual, Section 3.3 Final Technical

Information Report. Subsection E will be revised to require applicants to
submit information explaining how the project will implement BMP
T5.13, Soil Quality and depth.

3. Stipulated actions for failure to comply with Compliance Actions and Schedule.

The County agrees that if it fails to timely meet any of the Compliance Actions
and Schedule above it will, upon written notification from Ecology of non-
compliance with this Agreed Order, immediately initiate amendment of its
development regulations to require flow control equivalent to that required in
S5.C.5 of the Permit and will thereafter not grant any approvals or permits for
development or redevelopment projects which do not mitigate post-project runoff
to the historical land cover in accordance with the Permit and which are submitted
after April 13, 2009, until the County has brought itself into full compliance with
the Compliance Actions and Schedule above. In the event of non-compliance
with this Agreed Order, the County shall remain responsible for providing the
entire mitigation obligation thus far incurred.

V. PROGRESS REPORTING

The County agrees to provide annual progress reports on implementation of the flow control
mitigation program as an attachment to the Annual Report required by S9 of the Permit.
These progress reports shall include the information identified in Attachment A.

In addition to the annual progress report above, the County will submit quarterly Tables 1, 2,
and 3 from Attachment A for the first year (2010) of the Agreed Order. The tables will be
submitted no later than 15 days following the end of the calendar quarter, starting April 2010.

In addition to the scheduled progress reporting above, the County agrees to immediately
notify Ecology of any occurrence which is likely to result in noncompliance with the
requirements of this Agreed Order. Such notification will state the nature of the potential
noncompliance, the reason(s) for the occurrence, and the actions taken by the County to
address the potential noncompliance.

VL. RECORD KEEPING

The County shall keep all records associated with this Agreed Order for at least five years
and shall make records available to Ecology upon request.
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VII. AMENDMENTS TO THE COMPLIANCE ACTIONS AND SCHEDULE

Amendments to the actions and schedule in Section IV may be requested for good cause.
Extension of deadlines identified by this Agreed Order may be agreed to by the Parties
only when requests for extensions are submitted in writing and in a timely fashion and
where good cause exists for an extension. Good cause does not include the County’s
failure to plan, permit, or fund the actions identified in this order.

To be effective, all amendments must be signed by the person with signature authority for
each Party and must be attached to this Agreed Order.

VIII. EFFECTIVE DATE

This Agreed Order is effective as of the date that it has been signed by both of the Parties.

IX. DISPUTE RESOLUTION

If a dispute arises between Ecology and the County regarding any term within this

Agreed Order, the Parties shall attempt to resolve the dispute through informal resolution.
A dispute shall be considered to have arisen when one Party notifies another, in writing,
that there is a dispute. If the Parties cannot resolve the dispute informally within forty-
five (45) days, the County shall serve on Ecology a written Statement of Position. Within
thirty (30) days thereafter, Ecology shall provide the County with an administrative
decision that may not be appealed. Violations of this Agreed Order may be addressed as
provided in Section X1, Enforcement.

X. TERMINATION OF THE AGREED ORDER

This Agreed Order shall remain in effect until such time as the County’s program for
controlling runoff from new and redevelopment projects and construction sites, including
the manual, codes, and flow control mitigation program, has been incorporated into the
Permit through modification or reissuance. This Agreed Order will be terminated upon
written notice from Ecology following the final termination of any appeal(s) of such
Permit modification or reissuance.

XI. ENFORCEMENT

In addition to the stipulated actions for failure to comply with the compliance actions and
schedule in paragraph IV.3 above, any failure to comply with this Agreed Order may
result in the issuance of civil penalties of up to $10,000 per day per violation or other
actions, whether administrative or judicial, to enforce the terms of this Agreed Order.
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Nothing in this Agreed Order shall in any way limit Ecology’s authority to enforce the
provisions of the Permit. However, Ecology will not take further enforcement actions for
the violations identified in Notice of Violation No. 6514 as long as the County remains in
compliance with the terms of this Agreed Order.

%/ 21504
Mart Boldt, Chair Date

Board of Clark County Commissioners

Steve Stuart Date
Clark County Commissioner

Tom Mielke Date
Clark County Commissioner

= . -~ '
= /=610
Garin Schrieve, P.E. Date

Southwest Region Manager
Water Quality Program
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Background

Under the 2007 Western Washington phase I NPDES municipal stormwater permit (Permit),
permittees, including Clark County, are required to control stormwater flows from development
and redevelopment projects to levels that match historical pre-developed conditions. The
standard flow control requirement is described in Appendix 1 of the Permit, and indicates that
the pre-developed condition is forested land cover unless certain specified conditions are met.
The methods to conduct this analysis are described in the state’s 2005 Stormwater Management
Manual for Western Washington (SWMMWW). The approach typically followed by permittees
to meet the flow control objective is to require developers of development and redevelopment
projects that exceed certain thresholds to construct flow control facilities designed to comply
with the standard flow control requirement. The Washington Department of Ecology (Ecology)
has acknowledged that there are other approaches that can provide an equivalent level of flow
control for the protection of aquatic resources and that the Permit allows alternative planning
efforts.

Clark County has elected to use an alternative method to provide the level of flow control
required by the permit. The County has opted to implement a capital flow control mitigation
program which, taken together with development and redevelopment regulations, will meet the
Permit’s standard flow control requirement as described in Appendix 1 of the Permit.

Purpose

This document describes the framework and criteria for the County’s flow control mitigation
program. This document is incorporated into Agreed Order No. 7273, a compliance agreement
between Ecology and the County, and is a fully enforceable element of the Agreed Order.

The County believes that this approach is the best mechanism for providing flow control benefits
where they are most effective. By using this approach, the County believes it will be able to:

Apply flow controls where they are most effective

Spend scarce resources where they are most needed

Provide the level of flow control required by the Permit

Fix or reduce problems caused by incompletely controlled stormwater flows

Projects Triggering a Flow Control Mitigation Obligation

Development and redevelopment projects that vested on or after April 13, 2009, and trigger
minimum requirement #7 Flow Control under Chapter 40.385 Clark County Code will be
reviewed to determine if they fail to fully mitigate to historical land cover. These projects will be
tracked, and once construction commences on a project, it will cause the County to incur a
mitigation obligation (Mitigation Obligation).

A Mitigation Obligation is incurred only for project sites that meet threshold requirements for
flow control facilities in Appendix 1 of the Permit. Only the parts of the project site draining to
the county MS4 or that include county storm sewer, including road right-of-way, are subject to
the Mitigation Obligation.
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A project’s flow control Mitigation Obligation is for the project site as defined in Appendix 1 of
the Permit and not to the entire parcel in cases where a project only develops or redevelops part
of a parcel.

Project sites or parts of project sites that meet minimum requirement #7 through full dispersion
or on-site stormwater retention for flows up to the 50-year developed peak flow do not incur a
Mitigation Obligation.

A Mitigation Obligation accrues to the County when construction or land disturbing activity
begins on a project. It is at this point that the county assigns a Development Inspection Number
(or DIN) to each project.

Tracking Mitigation Obligation

The County will track its Mitigation Obligation beginning when the stormwater code and manual
became effective, April 13, 2009. Development and redevelopment projects vested after this date
are subject to the flow control mitigation program if they proceed to construction.

The Mitigation Obligation of each development/redevelopment project is the difference between
the flow control provided by the project to existing land cover and the amount of flow control
required to meet minimum requirement #7 of Permit Appendix 1. The Mitigation Obligation
shall be represented and tracked as acres of pre-project land cover for each of the following land
cover categories:

.. effective impervious area
. lawn/landscape
. pasture

Conversion of forest land does not create a Mitigation Obligation because County Code requires
development projects to fully mitigate for the project’s cleared forest.

The area of converted pre-project land cover will be reported by the project applicant as they
modeled the site in the Western Washington Hydrology Model (WWHM) and will be verified by
Clark County staff. Mitigation Obligation areas will be tracked to the nearest one-tenth acre. For
example, a 5-acre development project that mitigates to existing land cover of 1.2 acres of
Effective Impervious Area (EIA), 3.3 acres of pasture, and 0.5 acres of forest, would oblige the
County to mitigate equal totals of the land cover. The obligation accounted for would be 1.2 acre
of EIA and 3.3 acres of pasture; runoff from the forested area would already be fully mitigated
by the development project under current county code

Mitigation Obligation for Projects Exceeding County Standards

In cases where development and redevelopment projects provide flow control mitigation beyond
that required by county code, the area mitigated to historic conditions would be determined by
following methods described in the section on calculating mitigation project benefits. The result
will be used to determine the County’s Mitigation Obligation from the project.
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Mitigation Obligation Table
A table will be maintained for tracking the Mitigation Obligation for each development project

by land cover (Table 1). This table will include the following information:

Project ID is a unique ID attached to the project site polygon

Project Development Inspection Number (DIN) is assigned to development projects as
they proceed to construction

Project Name is assigned to development projects as their applications are accepted
Project Vesting Year provides the date when county regulations apply. This information
provides a leading indicator of potential Mitigation Obligation. It is not a good indicator
of when a project is likely to be built. The land cover is noted but not included in the
actual Mitigation Obligation, which is counted at the point construction begins
Construction Start Year is the date of the preconstruction conference held before
construction work is allowed. It is the year in which the Development Inspection Number
is assigned.

Construction Completed Year is specified by Development Engineering as a completion
of construction notice

Historical Land Cover (forest or prairie) is the principal predevelopment site land cover
determined by best available information. Generally, it is forest but there are historical
maps from the mid-19th Century that map prairies in the Vancouver area.

Landscaped Area Mitigation Obligation (acres) is the amount of landscaped areain a
development project that must be mitigated

Effective Impervious Area Mitigation Obligation (acres) is the amount of effective
impervious area in a development project that must be mitigated

Pasture Mitigation Obligation (acres) is the amount of pasture in a development project
that must be mitigated

Allowable Capital Mitigation Projects

In order to satisfy its Mitigation Obligation, the County may build several types of flow control
facilities as capital improvement projects (Mitigation Projects).

Only Mitigation Projects that can be simulated in an approved model will be considered for
meeting the Mitigation Obligation. The categories of acceptable flow control and reforestation
projects under this agreement include:

Detention

Infiltration

Detention with infiltration

Full dispersion

Existing facility retrofits or reconstruction

Structural LID BMPs (Porous pavement and bio-retention basins)

Reforestation of impervious area, lawn and pasture on land protected by covenant or
easement.

Each of these categories except reforestation correlates to facilities with design criteria in
Ecology’s 2005 Stormwater Management Manual for Western Washington.
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LID BMPs may be used to fully achieve the flow control requirement of the NPDES permit (as
predicted by an approved continuous runoff model), or may be used to reduce the size of
downstream flow control facilities.

Ecology may accept Mitigation Projects other than standard stormwater flow control practices
and reforestation projects above if the County can demonstrate quantifiable runoff reduction or
control that fully mitigates a defined amount of Mitigation Obligation. Such projects require” |
approval from Ecology in writing before a credit is applied. ‘\l

Calculating Area Mitigated by Capital Projects

Stormwater Retention and Detention Facilities

The Direct Method proposed by Ecology will be used to calculate the area mitigated by
stormwater flow control capital improvement projects or Mitigation Projects. The Direct Method
is an approach to estimate the area fully mitigated by a new pond or a retrofitted pond. It uses the
WWHM to iteratively test the amount of impervious area, lawn or pasture that is fully mitigated
to historical conditions by a specific proposed pond. Recognizing that a new facility may not
fully mitigate the area draining to it, the area draining to a facility, as represented in the WWHM
is gradually or iteratively reduced until the pond outflow meets the predeveloped duration
standard in the WWHM. The method can also be used to aid design of a simple flow control
structure. The step-by-step standard procedures are as follows:

A, Direct Pond Sizing Method for Determining Mitigation Credits in Cases Where There is
Not a Pre-existing Pond

Step 1: Select pond dimensions based upon available space and available depth for water
storage.

Step 2: Using WWHM, route the entire drainage basin into the pond. Use the
appropriate historical land cover (forest or prairie) as the pre-developed
condition for developing the target flow duration curve. Use the actual land
cover and soils conditions for the post-developed condition of the drainage basin.
Determine an appropriate discharge structure to meet the target flow duration
curve.

Step 3: Case 1: If the pond is larger than what is necessary to meet the default flow
duration standard, try reducing the pond size and adjusting orifices until just
meeting the flow duration standard. The entire drainage area is the flow
mitigation credit.

Case 2: If the pond cannot meet the flow duration curve, begin reducing the
drainage area that was entered into the WWHM (preferably by first eliminating
the lawn area, and then by reducing the impervious area). Continue reducing the
drainage area until the available pond volume, in combination with specific
orifice sizes that you have chosen, achieves full compliance. The preferred
discharge structure design involves three orifices (or an orifice and a rectangular
notch) in a standpipe which is open at the top to pass flows that overtop it. The
identified drainage area is the first estimate of the mitigation credit.

L
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Step 4:

Note I

Note 2:

Assuming the pond design arrived at in Case 2 above, use the WWHM to route
the entire actual drainage area into the pond. Determine whether the standpipe
overflow can manage the most extreme flows so that the emergency overflow
(i.e., the armored spillway in the dike) does not engage. If the standpipe is
adequate, then no design changes are necessary, and the drainage area identified
in Case 2 above is the mitigation credit. If the standpipe is not adequate,
increase its diameter, while keeping the orifices at the same heights and
circumferences, until the emergency spillway does not engage. Using the
adjusted standpipe diameter, the same orifices, and the same pond dimensions,
check to see whether the drainage from the area computed as the first estimate of
the mitigation credit (in Case 2) can pass through the orifices and standpipe and
still meet the flow duration standard. If not, reduce the drainage area until it
does. This is the adjusted mitigation credit.

In actual practice, all of the drainage area is routed into the pond

Where the Clark County version of the WWHM is approved for use by Ecology,
it substitutes for the WWHM in the above procedure.

B. Direct Pond Sizing Method for Determining Mitigation Credits in Cases Where There is
a Pre-existing Pond that will be expanded.

Step 1:

Step 2:

Step 3:

Determine a theoretical drainage basin which could be fully mitigated (i.e., meet
the default flow control standard assuming the appropriate historical condition is
forested) by the existing pond. The analysis involves changing the discharge
structure design—orifice heights and diameters—but using the as-built pond
dimensions.

Determine a theoretical drainage basin which could be fully mitigated by the
proposed, larger pond and a new discharge structure. Subtract the area for Step |
from Step 2. This is the initial estimate of the mitigation credit represented by
the expanded pond.

Enter the characteristics (impervious areas, lawn/landscape areas) of the actual
(entire) area draining to the expanded pond into the appropriate fields for the
basin icon, and route the basin into the pond designed in Step 2. Note that the
expanded pond is not mitigating for all of the area that is draining to it. Check to
see if the discharge structure overflow (the top of the standpipe) is adequate to
pass all of the predicted flows. If the discharge structure passes all flows without
engaging the emergency overflow, it is finished. The initial estimate of credit in
Step 2 is also the final estimate. If the discharge structure will not pass all flows,
enlarge the overflow structure diameter, keeping the orifices at the same
diameters and heights (or if using a vertical rectangular notch, the same width),
until the discharge structure does pass all flows. Using that discharge structure,
re-run the model to determine the acreage that can be fully mitigated by the
expanded pond with the revised standpipe. Subtract the area for Step 3 (in the
case where the standpipe was enlarged) from the area for Step 1. This is the final
estimate of mitigation credit.
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Low Impact Development (LID) Retrofit Projects

The LID projects must be structural BMPs (porous pavement or bio-retention basins) owned and
maintained by the County. If the LID is a full infiltration BMP, the entire area draining to it is
considered to be mitigated.

The facilities will be modeled following guidance the SWMMWW?’s Appendix C of Volume II1.

There are three ways in which LID facilities may be used:

1. For situations in which solely using the LID facilities achieves compliance with the
historical flow duration curve, the mitigation credit is the area draining to the LID
facilities.

2. For a new retention or detention (R/D) pond where one does not currently exist, LID

features may be used to help increase the mitigation credit acreage. By incorporating
LID features into the drainage area served by the new R/D pond, more acreage can be
completely mitigated by the R/D pond. Where the proposed pond cannot be built large
enough to meet the flow duration standard for the entire drainage area, and a smaller,
theoretical “credit” area is identified by the Clark County version of the WWHM, LID
features in the actual drainage area must serve the same size and type of areas as
represented in the theoretical credit area.

3. In existing facility retrofit projects, LID projects can assist in increasing the size of the
estimated drainage area that would be fully mitigated by the expanded retention/detention
facility. In all cases, the LID facilities must be represented in the model as serving the
actual areas for which they are proposed.

Land Cover Conversion to Historical Forest

These are projects that directly convert effective impervious area, landscaped area or maintained
pasture to native vegetation that will develop into a forest that is protected as a mitigation site
with a conservation covenant or easement granted to the County in cases where the County does
not own the land. In this case, the Mitigation Credit is the area of land cover converted to forest.

The mitigation site must meet the following criteria:

. Existing impervious, landscaped, and pasture areas that are intended for conversion back
to native conditions must meet the soil quality and depth requirements of BMP T5.13 in
Volume V of the Stormwater Management Manual for Western Washington. As allowed
by that BMP, where the existing soils meet the ten percent organic quality and eight-inch
depth requirements, the County may plant directly without amending and tilling the entire
area.

» The new pervious area must be planted with native vegetation, including evergreen trees.
For further guidelines, see the Washington State Department of Transportation (WSDOT)
Roadside Classification Plan and the WSDOT Roadside Manual.

) The new pervious area must be designated as a stormwater management area in the
Capital Planning database whether or not it receives runoff from adjacent areas.
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. The new pervious area must be permanently protected from development. If the area is
sited off County right-of-way, it must be protected with a conservation easement or some
other legal covenant that allows it to remain in native vegetation.

Mitigation Project Development and Prioritization

Clark County will use its current Stormwater Needs Assessment Program and Stormwater
Capital Improvement Program to scope, prioritize, and plan flow control mitigation projects. The
Stormwater Needs Assessment Program identifies potential detention and retention facility
projects—oprojects to reconfigure existing facilities to increase flow control characteristics—and
structural stormwater LID BMPs, such as rain gardens. The needs assessments may also identify
properties where forest conversion is a viable option.

The County believes that one of the key benefits gained from this approach is the ability to place
flow control mitigation where it is most effective in preserving and restoring beneficial uses. Past
and current work by Clark County’s Stormwater Needs Assessment Program includes hydrologic
and hydraulic modeling of streams within urban growth area subwatersheds, assessing stream
geomorphology and describing riparian conditions. This information will provide the basis for
selecting the most suitable areas for flow control mitigation projects.

Specific mitigation project sites will be determined by priorities for flow control mitigation
established under a project selection process that considers existing information describing
channel conditions, channel hydrology, and subwatershed hydrology.

Within the group of projects deemed most suitable to watershed conditions, highest priority may
be given to projects having the best cost/benefit ratios in terms of cost per unit of land cover
mitigated.

Geographic Location of Mitigation Projects

Mitigation Projects to address the Mitigation Obligation will be built within the same Water
Resource Inventory Area, as mapped by the State of Washington, as the Mitigation Obligation
incurred. Specific mitigation project sites will be determined by priorities for flow control
mitigation established under a project selection process that considers existing information
describing channel conditions, channe] hydrology, and subwatershed hydrology.

To the extent feasible, the locations of Mitigation Projects should support identified needs and
recommendations in existing resource management plans, and should also align with the
County’s policies on environmental mitigation. Projects should be prioritized by watershed and
then Water Resource Inventory Area, in consideration of the distribution of the County’s
Mitigation Obligation.

Mitigation Project Timing

Mitigation Obligations will be triggered by the start of construction of a development project and
accrue by calendar year regardless of the day of the year when the development project starts
construction during a given year.
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The Mitigation Obligation must be met within two calendar years from the year that the
development project being mitigated began construction. For example, a development project
requiring mitigation that began construction in July 2009 must be mitigated by the end of

calendar year 201! and its mitigation reported in the 2011 Permit annual report.

Mitigation Credits from flow control mitigation projects completed after April 13, 2009, will N
count toward meeting the Mitigation Obligation. Mitigation projects shall be complete and e
functioning before associated Mitigation Credits can be applied to the Mitigation Obligation. The
County will report the mitigation projects completed and the amount of Mitigation Credits
generated during the year in the annual report to Ecology. The report will include a statement of
whether or not the project timing requirements were met for the reporting year.

N

Mitigation Project Tracking

Each acre of a specific land cover in the county’s Mitigation Obligation database will be fully
mitigated to historic land cover conditions. To account for the mitigation obligation met by
specific stormwater projects, continuous runoff modeling will be used to define the amount of
land cover controlled to the applicable historical conditions by each project.

As Mitigation Projects are built, acres of each land cover type mitigated to historical conditions
will be subtracted from the Mitigation Obligation. The net Mitigation Obligation (positive or
negative) will be carried over into the next year.

Clark County will track Mitigation Projects in a GIS database. Each Mitigation Project will have
a point or polygon location for the project site.

The Capital Planning database will be used to create tables and reports. Clark County will create
a table for tracking county Mitigation Projects. An example is included as Table 2 and will
include the following information:

. Project ID is the county project identification number
o Project Name is the county project name
o Project Status is the status of the project as planned, designed, under construction or

completed at the end of the reporting year

Estimated Project Cost is the estimated cost for the county budget process

Actual Project Cost is the final cost to plan, design and build the project

Soil Type is the type at the Mitigation Project site based on the approved modei

Historical Land Cover (Forest or Pasture) is based on the predominant land cover in the

area mitigated

. ElA Mitigated to Historical land cover (acres) is the amount of effective impervious area
calculated to be fully mitigated to historical land cover by the project

. Landscaped Mitigated to Historical land cover (acres) is the amount of landscaped area
calculated to be fully mitigated to historical land cover by the project

. Pasture Mitigated to Historical land cover (acres) is the amount of pasture calculated to
be fully mitigated to historical land cover by the project
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Yearly Reporting

Clark County will report annually on the status of its Flow Contro] Mitigation Program in an
attachment to the annual report required by the Permit. The report will include a narrative
summarizing the program and include information from Table 1 and Table 2 by calendar year
and totals to date under the Agreed Order.

Yearly Mitigation Program and financial reporting will be included in the format provided in
Table 3. The table will summarize the Mitigation Obligation and Mitigation Projects completed
by calendar year for each land cover type. It will also keep a running tally of the Mitigation
Obligation. Definitions for the elements included in Table 3 are the following:

Year is the reporting year

Beginning Mitigation Obligation Balance is the Mitigation Obligation by land cover type
at the beginning of the reporting year. It is the previous year’s Year-End Net Mitigation
Obligation Balance.

Mitigation Obligation Accrued From Two Years Prior is the mitigation accrued by
development projects that reported start of construction in the annual report two years
earlier (taken from Table 1). For example, if the 2009 annual report stated that 35 acres of
EIA Mitigation Obligation was incurred, that amount would become Mitigation
Obligation Accrued in 2011.

Net Mitigation Obligation is the amount of Mitigation Obligation required to be mitigated
that year. It is the sum of Beginning Mitigation Obligation Balance and the Mitigation
Obligation Accrued from Two Years Prior. For example if the Beginning Mitigation
Obhgatlon Balance is 2 acres and the Mitigation Obligation Accrued from Two Years
prior is 12 acres, then the Net Mitigation Obligation is 14 acres.

Area Mitigated by Mitigation Projects is the amount of land cover mitigated in the
reporting year by county flow control mitigation projects. It includes only projects that
have been completed and are operational. It is the annual total taken from Table 2.’
Year-End Net Mitigation Obligation Balance is the difference between the Net Mitigation
Obligation land cover and the land cover mitigated by Mitigation Projects. If area
mitigated by Mitigation Projects is greater than Net Mitigation Obligation, the Year-End
Mitigation Balance is negative.

Financial Reporting
Financial reporting for the program will be included in the annual report to Ecology. The report

will also include a narrative describing the funding status of the Flow Control Mitigation
Program. The report will clearly identify any anticipated shortfalls in funding that might
jeopardize compliance with the terms of the Agreed Order or NPDES permit.

Table 4 provides an annual summary of program expenditures and capital fund balance.

Annual Program Cost is the total capital expenditures for Mitigation Projects during the

calendar year
Year End Capital Fund Balance is the stormwater capital fund amount not expended for
projects during the current year

10
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Funding
It is anticipated that the County’s Clean Water Fund will be used to plan and construct mitigation
projects. However, the County may use any allowable funds to pay for Mitigation Projects.

Limitations on WSDOT Projects

Clark County will not incur a Mitigation Obligation for projects proposed by WSDOT, which is
covered under its own NPDES Phase I Municipal Stormwater Permit.

Definitions

Fully-mitigated means the land cover areas where a Mitigation Project has matched the flow
duration curve of historical land cover for discharges of one-half of the 2-year peak flow to the
50-year peak flow.

Effective impervious area is defined in Volume I of the 2005 SWMMWW as impervious
surfaces connected via sheet flow or discrete conveyance to a drainage system.

For the purpose of this agreement, existing impervious surfaces are considered ineffective if
runoff from them is fully dispersed in accordance with the “full dispersion” guidance in the 2005
SWMMWW. If impervious area is ineffective due to full dispersion through native vegetation, it
is defined as fully mitigated.

11
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Table 1. Table for tracking Mitigation Obligation areas by development project

Project ID

Project Project Name | Project | Project | Project Historical EIA Lawn/landscape | Pasture
Number Vesting | Start Completed | Land Cover | Mitigation Mitigation mitigation
(DIN) Year Year Year Obligation Obligation Obligation
(acres) (acres) (acres)
2009 Totals 0 0 0
Total after 0 0
April 13, 2009
Area measured to nearest 1/10 of an acre (4,356 square feet) as done in WSDOT Manual.
Table 2. Table for tracking areas mitigated to historic land cover by county projects
Project ID Project Name | Project Estimated | Actual Soil Type | Historical | EIA Lawn/Landscaped | Pasture
Status Project Project Land Mitigated to | Mitigated to Mitigated to
Cost Cost Cover Historic Historic (acres) Historic
{acres) (acres)
2009 Totals
2010 Totals
To Date Totals

12
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Table 3. Annual Mitigation Program summary

Effective Impervious Area Mitigation Summary

Year Beginning Mitigation Net Area Mitigated Year-End Mitigation
Mitigation Obligation Accrued | Mitigation by County Obligation Balance
Obligation Balance | 2-Yr Prior Obligation Projects

2009 0 0 0

2010

2011

2012

Totals

Lawn/Landscaped Area Mitigation Summary

Year Beginning Mitigation Net Area Mitigated Year-End Mitigation
Mitigation Obligation Accrued | Mitigation by County Obligation Balance
Obligation Balance | 2-Yr Prior Obligation Projects

2009 0 0 0

2010

2011

2012

Totals

Pasture Mitigation Summary

Year Beginning Mitigation Net Area Mitigated Year-End Mitigation
Mitigation Obligation Accrued | Mitigation by County Obligation Balance
Obligation Balance | 2-Yr Prior Obligation | Projects

2009 0 0 0

2010

2011

2012

13
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l Totals |

Table 4

. Financial summary

Reporting
Year

Annual Program Expenses

Year-End Capital Fund
Balance

2009

2010

2011

2012

14
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

PO Box 47775 » Olympia, Washington 98504-7775 » (360) 407-6300

March 17, 2009
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Commissioncer Marc Boldt, Chairman
Board of Clark County Commissioners
1300 Franklin Street

Vancouver, WA 98666-5000

Re: Notice of Violation—Clark County Stormwater Ordinances and Manual

Dear Commissioner Boldt:

The Department of Ecology (Ecology) has complcted its review of Clark County’s adopted starmwater ordinances
and manual. These documents were provided to Ecology for review on January 26, 2009, pursuant to the
requirements of Clark County’s coverage under the National Poliutant Discharge Elimination System (NPDES)

Phase | Municipal Stormwater Permit.

Ecology would like to recognize Clark County’s effort to update its stormwater management program. In many
ways, the County’s adopted ordinances and manual represent significant improvcments over the previous program,
The County’s statt is to be commended for ussemblmg a stormwater program that is well-coordinated and easy to

understand.

However, upon review Ecology has determined that the County’s adopted stormwater program falls short of the
requirements of the Permit in two (2) important areas. Enclosed is a Notice of Violation (NOV) issucd under the
authority of Chapter 90.48.120(1) of the Revised Code of Washington identifying the areas of the County’s
stormwater program which do not comply with the terms of its coverage under the NPDES Permit. The NOV
requires the County to respond within thirty (30) days describing the steps that have been and will be taken to come
into compliance with the terms of the Permit.

All correspondence relating to this document should be directed to Greg Winters at Ecology’s Vancouver Ficld
Office, 2108 Grand Boulevard, Vancouver, Washington 98661-4622. If you have any questions concerning the
content of the document please call Greg at 360-690-7120.

Sincerely,

Garin Schrieve, P.E.
Southwest Region Manager
Water Quality Program

GS:cc(6514)
Enclosure

cc: Kevin Gray, Clark County Department ot Public Works
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STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

IN THE MATTER OF THE COMPLIANCE BY

Clark County

NOTICE OF VIOLATION

Rules and Regulations of the
Department of Ecology

To:

)
)
with Chapter 90.48 RCW and the ) NO, 6514
)
)

Commissioner Marc Boldt, Chairman
Board of Clark County Commissioners
1300 Franklin Street

Vancouver, WA 98666-5000

Chapter 90.48.120 of the Revised Code of Washington (RCW) reads in part: "Whenever, in the opinion of the
Department, any person shall violate or create a substantial potential to violate the provisions of this chapter, or
fails to control the polluting content of waste discharged, or to be discharged into any waters of the state, the
Department shall notify such person of its determination by registered mail . . ." Notice is hereby given in
accordance with chapter 90.48.120(1) RCW, as follows for the location known as Clark County, Washington:

Clark County was issued coverage under the National Pollutant Discharge Elimination System (NPDES)
Phase [ Municipal Stormwater Permit on January 17, 2007. This Permit requires Clark County and other
Phase 1 designated municipalities to initiate and implement a stormwater management program with
specific milestones over the five (5)-year permit period,

Among these milestones is the requirement in permit condition S5.C.5.b to adopt the Appendix | Minimum
Requirements, Technical Thresholds, Definitions and Adjustment and Variance Criteria for runoff controls
from new development, redevelopment and construction sites. The purpose of this requirement is to reduce
harmful impacts on fish, other aquatic life and streams caused by runoff from development,

On January 13, 2009, the Clark County Board of County Commissioners passed and adopted Ordinancc
No. 2009-01-01 rcpealing Clark County Code Chapter 40.380; adopting a new Chapter 40.385; amending
Clark County Code section 40.450.040; and amending section 40.100.070. On January 26, 2009, Clark
County submitted their adopted ordinances and manuals to the Department of Ecology (Ecology).

Upon review, Ecology has determined that these documents do not meet the criteria contained in the
Permit. Specifically, Clark County has violated the terms of the Permit by:

1 Adopting a flow control policy that Ecology has determined does not provide equal or similar
protection of receiving waters and equal or similar levels of pollutant control as compared to
Appendix [ (CCC Section 40.385.020.C.2.a); and

[ ]

Adopting an exemption for infill and re-development projects from the one tenth (0.1) cubic fect
per sccond flow increase threshold identificd in Minimum Requirement #7 of Appendix 1 (CCC
Section 40.385.020.C.2.a).

This determination does not constitute an order or directive under RCW 43.213.310.




Notice of Violation
No., 6514
Page 2

RCW 90.48.120(1) requires that within thirty (30) days from the receipt of this Notice of Violation Clark County
shall file with Ecology a full report stating:

1. What steps HAVE BEEN taken to control such waste or pollution to otherwise comply with this
determination of Ecology;

What steps ARE BEING taken to control such waste or pollution to otherwise comply with this
determination of Ecology; and

ta

3. Send the report to:

Greg Winters

Department of Ecology

Vancouver Field Office

2108 Grand Boulevard

Vancouver, Washington 98661-4622

Upon receipt of this report, Ecology shall issue such order or directive as it deems appropriate under the
circumstances, and shall notify Clark County by certified mail.

DATED this 17" day of March 2009, at Olympia, Washington.

Garin Schrieve, P.E.
Southwest Region Manager
Water Quality Program
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‘1S, BRIMMER: No.

‘IR LAVIGNE: | have no cbiection.

*AS. DOYLE: Ckay. Then we wmil admit R-12 at
this time.

1S, COCK: Thank you.

1S. DQYLE: Go ahead. Who s caliing the next
wvitness?

MR. LAVIGNE: Ecology calls Ed O'Brien.

EDWARD O'BRIEN, being first duly sworn to teil the

truth, the whole truth and nothing but

the truth, testified as follows:

DIRECT EXAMINATION

. BY MR. LAVIGNE:

Q Good moming, Mr. O'Brien. Could you please state
your name and speil your last name for the record.
A Edward O'Brlen. Last name O-apostrophe-capitai

] B8-R-I-E-N.

And, Mr. O'Brien, where are you employed currently?
Washington Department of Ecology.

And how long have you been employed by Ecology?
Thirty-one years.

o » O » O

And could you teil us what your current position is

- with Ecology.

A I'm an environmental englneer in the water quaiity
program and more specifically in the municipal
stormwater unit of the water quality program.

Q And could you give us a very brief summary of your
responsibilities.

A | have been responsibie for development of technical
standards in regards to managing stormwater. That's
primarily my job. i do a few other things, review
scopes of work for different types of projects. |
provide technical assistance to permit managers in
regard to compilance in terms of permit technicai
issues,

In the past I've been a permit manager for the

municipal stormwater permits. I'm not currently a

. permit manager.

i

)

Q For approximately how many years have your
rasponsibilities been focused on the requlation of
stormwater?

A Since 1991. Solt's going on 20 years.

Q {take it you Jre familiar with the flow controf
requirement in the Phase | municipal stormwater
rermit?

A Yes, I'm famillar with it.

Q ‘Ae're qoing to talk about Clark County's pregram, but

| vant to qet a jood understanding of the Phase |

cermit flow control requirement.

Zcuid you explain to us what is required by the

flow control requirement in the Phase | permit.
A [I'llgiveita shot.

The flow control requirement that we cail the
default flow control requirement applies to new
development and redevelopment projects that exceed a
certain size threshoid, and it asks or requires that
projacts that exceed the threshold are supposed to
match the high flows that are produced by a site in a
natural condition, a historically natural condition.

They're supposed to match the high flows that that
piece of property theoretically would have produced in
the past, the total of surface water and interflow.
They're supposed to match those flows with the flows
from their deveiopment site.

So they have to take flows from the development
site and control them such that, put another way, they
don't exceed the total duration of time that those
high flows wouid have occurred from the site in a
natural condition.

Sorry it took me awhile to come around to say that.

And the range of flows that we are trying to manage
are flows that would have occurred in a historic

condition from haif of a 2-year flow through a 50-year

31

-

/

b

flow.

Q And one thing | want to clarify, does the flow control
requirement in the permit require that the flow coming
off a development site match in all respects the flows
that would have come off a forested site?

A No, it doesn’'t. We're not matching ail the flows from
the forested site. We're just matching the extremely
high flows that we think In most cases would be
contributing to erosion of a stream channel.

Streams are |ust an expression, an arosion
expression, of runoff coming together at one locatlon,
and we're trying to achleve a standard that wiil not
accelerate the natural rate of stream channel erosion.
So we're only concerned with the flows that cause
stream channel erosion.

And, in general, for most streams In Western
Washington that are gravei embedded, those flows are
flows that occur on a frequency of half -- well, flows
that occur on a frequency basis ranging from haif of a
2-year through a 50-year flow, And those are flows
that actuaily occur one percent of the time or that
are exceeded one percent of the time or less. So
'we're actually controiling flows, asking sites to
control high flows, that would have occurred naturally

ane percent of the time or less,

(%3]
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1 You participated in the deveiopment of that fiow
cnlirol requirement, didn’t you?

A Yes. | was the principal author of it for the state.

A And when that flow control requirernent was placed into
:he Phase | permit. ‘was t Ecology's belief that that

. requirement would eliminate ali harm to the aquatic

species in waters that receive municipal stormwater?

A No.

2 Was it Ecology's belief that the flow controj

Ll requirement would restore aquatic habitat in waters

ti that had aiready been harmed by stormwater discharges?

A No. Justimpl Ing that requir wouid not

P

restore aquatic habitat in a watershed that had been

W impacted.
i Q Wnat did Ecology hope to accomplish with the flow

T control requirement in the Phase | permit?

A Well, in summary, we were hoping to make progress In

rectifying or pulling back some of the high flows that

L were occurring from pleces of property that had some

U land cover change In the past and that are probabiy

contributing to acceierated stream channel erosion.

So we're trying to make up for past sins of land

conversion, if you will, with the opportunity of more

T development on a plece of property.

oL And as has been testifled by other partles, | think

both Dr. Booth and | belleve the county, the process
z of trying to restore or even rehabilitate, because |
think the term restoration Is a misconception, if
1 you're trying to rehabilitate a stream channel to a
5 higher environmental condition than it's at now, you
u have to do mora than just control high flows. You're
going to have to address all the flows that have been
changed, and you're going to have to address the

) changes that have occurred in the stream channel

N itaelf. And it's a difficult proposition.

Waell, one of the things, the thing most people

b agree on, is you're going to have to at least get some

of the highest flows that are caused by urbanization

brought down a bit so that that's undoubtediy part of

Lo the strategy to try to improve habitat.

So we were trying to make some incremental progress
in doing this through the opportunity of these new
development and redevelopment projects.

Q Did you participate in Ecology's review of Clark
i County's flow control program?
A Yes,|did,
1 ‘Mhat was your role, brefly?
A | guess my primary role was to evaluate whether on a
technical basis the concept that the county put

forward would he equivalent to the default standard.

w

2 There shouid be a black notebook up near you, and
sculd you turn to Exhibit A-25.

A (Witness complies.)

Q Thiss a document entitled Making Mitigation ‘Vork.
Cid you rely on this Jocument as part of your review

of the Clark County flow control program?

»

No, t did not.

ol

‘Ahy not?

Wall, first of ail, when we were reviewing the

»

program, | wasn't aware that this document existed, so
| couldn't have even considered whether it would have
been applicable or not.

And, you know, Ecology Is an agency with different
departments, and this document, I'm sure, was
spearheaded or thls document was spearheaded by the
shorelines and environmental assistance program. The
water quality program, as | read the form,
participants that participated in it -

Q And that's in the document on the page just before the
table of contents, right?

A Right. it's the fourth page back, third page back,
from the cover. There isn't anyone on here from the
water quality program. And so maybe that explains why
| didn't know about it.

Q Have you had an occasion to peruse the document since

the issuance of the agreed order?

A Yes, | have.

Q Now that you've lcoked at it, do you think this would
be an appropriate document to use to evaluate -- would
have been an appropriate document to use to evaluate
the county's flow control program?

A No, idon't believe so.

Q Why not?

A Well, there's a number of reasons, and I'!l try to he
somewhat brief.

The first issue is I'm sure that when the folks who
put this together were putting this document together,
they're looking at It primarily from the aspect of
wetiands. The document doesn't say this concept of
aiternative mitigation is restricted as to wetlands,
but the experience of the people, the broad experience
of the people who are invoived, the technical people,
is in wetlands mitigation.

And so when they're talking about making mitigation
work, first of all, their focus is on mitigation for
project impacts, the impacts of Just a proposed
project,

For instance, in looking at this, they would say,
if they were to apply this document to a development

that was discharging to a stream, they would be
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saying, what do we need to do or what might the
alternative mitigation options be instead of providing
flow control mitigation to control runoff over and
above the existing conditions on the project site.
That's how they would use this document.

And the whole scope of this discussion is not that.
It's criticism of something over and above that, which
is, should we allow Ciark County to provide the
additional mitigation. And 1 don't like using that
term, because | agree that we're not mitigating for
the project with this requirement compietely. We're
not only mitigating for the immediate impacts of the
project, but we're telling the project they have to
provide flow control for land cover conversions that
happened sometime previous to their project.

And this document doesn't address that. it only
addresses -- it's intended to address impacts,
immediate impacts of a project. So this document, in
my opinion, wouldn't even come into play in this
assessment. So that's the first issue.

The second issue -- Jet me coilect my thoughts here
for a moment. The second issue is that not all of the
concepts that are in this document -- if we were to
apply this document, even just to the project impacts,

not all of the concepts that are in this document are

p_—

[
lagal under the Clean Water Act or under the state
Water Pollution Control Act in regard to how you
requlate discharges that ara covered by the National
Pollutant Discharge Elimination System program, the
NPDES permit program. Not all the concepts are
transferable. They're not allowed. They're illegal.

And I'll try to give you two quick examples. This
document talks in part, not a lot but some, about
out-of-kind mitigation, and really they're focused on,
if you're going to have a project and the trajectory
of that project takes you through an axisting wetland,
and ail things being equal this is a better
environmental issue to take out this one wetland and
than relocate this project somepilace else, what do we
do about relocating that wetland.

it really doesn't speak to or it couid speak to, if
~e were to have this project and we had to put
stormwater into a wetland, what should we do or what
are our obligations in regard to managing that
stormwater going into that wetland.

And what this document could talk about is someone
proposing that instead of providing treatment or flow
control for discharge going into that wetland, they're
going to do something someplace else. They're going

to provide flow control for the project impacts that

'~would happen to that wetiand; they're going to do that
someplace else. And instead of providing treatment
for stormwater prior to going into that wetland,
they’re going to provide treatment someplace else.
And not all of those concepts are transferable.
Some of them, frankly, are illegal in the wetlands,
but they're definitely illegal into creeks, too.
So in regard to treatment, for instance, an NPDES

permit discharge cannat cause or contribute

I

tly to c ing a water quality standards

violation at the discharge point, and that impact, you
Lz can't get rid of the responsibility to mitigate that

1 impact b of cost considerations. You cannot

'y cause a water quality violation.

o So you could not provide treatment prior to

L discharge into a wetland and instead provide treatment

- into some other wetiand or some other creek, because

i if you were going to cause a standards violation in
that wetland, you have to take care of that. You
can't transfer that out.

L So if somebody had a discharge into a creek and

o they said, "I don't want to do treatment here, | want
to do it someplace else,” we would say, “No. If

4 you're going to cause a standards violation here,

o you've got to do treatment here."”

R By the same token, if they were to do an analysis
z and say, "We're not going to cause -- this dischargse,
if untreated, wouldn’t cause a water quality standards
" violatlon here, and because of site constraints, to
0 provide the normail or AKART level of treatment is
going to cost us,” you know, "a hajllilon dollars,"” it
would seem to be very unreasonabie,
The Clean Water Act and the state Water Pollution
¢ Control Act says: Well, then, you can provide less
L2 treatment. You only have to provide treatment that's
reasonable as long as you're not causing a water
quality standards violation.
The concept that's in here Is that: No, instead of
P meeting the basic treatment that might otherwise he
o required, you could do treatment someplace else.
You'll have an obligation to do the treatment
i different someplace else.
And, frankly, there's no legal justification under
" the Clean Water Act for us to enforce that, We can't
s make somecne provide more treatment someplace else
because it was (oo expensive to provide it here. We'd
have to just say: Okay, you can provide less
treatment.
Just one more point | would like to make. On flow

control, there’s a littie bit of a difference. Now,
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~e have had extensive discussions with our management
and with the FC program on how much or the extent the
concepts of alternative mitigation were implementable
under the NPDES permit program, and it's more narrow
than what the wetlands people are used to allowing.
In regard to flow control, even in regard to
treatment, we allow some transmitting of alternative
mitigation someplace else, but it usually has to be
. into the same receiving water because, remember, we're
w mitigating for direct Impacts of a project, and so we
generally want the direct impacts, increased impacts,
of a project to be -- it has to be managed within that
same creek system.
But the part of the flow control requirement we've
M been arguing about here is we're arguing about what do

we do with the improvement plece. Where we're

-~

actually making the improvement in the high flows not
3 caused by the immediate project, but in a historic
i condition, do we allow the correction for that to go
someplace eise,

So that's something we can transfer out. it's not
disatlowed by the Clean Water Act and certainly would
he allowed under this thing.

Q Ooes the Clark County ordinance require that the flow

t impacts from a development project be addressed at the

made a conscious decision not to do that.

3 Mr. O'Brien, do you happen to have a copy of
Mr. Booth's testimony with you?

A | don't have it on me.

Q Letme give you, f | may approach, my copy.

A Thank you.

Q And, Mr. O'Brien, {'d like to direct your attention,
if | could, to paragraph 35 at pages 18 and 19 of
Mr. Booth's testimony. In that portion of his
prefiled testimony, Mr. Booth identifies factors from
the Making Mitigation Work documents that he contends
Ecology should have recognized as relevant in the
agreed order.

Do you agree that the items Mr. Booth identifles
would have been factors Ecology should have considered
in developing the order?

A Well, we considered them, but we decided they were not
applicable.

Q Could you briefly walk through them and explain why
they're not applicable in your view.

A Okay. Solooking, | think, in the document, Derek’s
reasons or Dr. Booth's reasons are listed starting at
the top of page 19, and they're bulleted.

Q There's actually one at the bottom of page 18, the

1-to-1 ratio issue.

! site?
- A Yes, they do.

Q And it allows the improvement piece of the flow
control requirement, as you've descnbed it, to be
applied eisewhere, correct?

Yes, it allows itto be applied elsewhere.

»

The other thing | would -- one more item 1 forgot
to mention about this document, and we don't have to
get into this if my attorney doesn't think it's
worthwhile, but there's been some argument about the
wetland mitigation concept of providing over-
mitigation someplace else.

Now, we did consider that when we looked at the
Clark County proposai. We talked about it. Although
we were unaware of this document, we were aware of the
weatland general process of providing increased or
over-mitigation someplace else when you're going to
take out a wetland in a project, and you're going to
re-create it someplace sise. We talked about that it

) doesn’t make sense to over-mitigate someplace else.

And the decision was that the reasons for doing
over-mitigation in the wetlands project and the
wetland program here don't apply to this situation,
and it would not be appropriate or defendable to

over-mitigate for flow control someplace else. So we

-}
N

Wil

A (READING) Mitigation is generally no longer
considered sufficient due to the risk of failure and
temporal loss.

Wall, that's covered in the bullets on the next
page.

Q Okay.

A The first buitet is risk of failure,

Q Okay.

A There isn't any more risk of failure that flow control
isn't going to be successful or work at some
aiternative site than at the project site. it's the
same technology. It's just as likely to be successful
someplace else as at the original site. Sol don't
think that's appiicable.

The risk of failure for wetlands is that they're
actuaily trying to create a wetland system someplace
clse and trying to have it be as high quality as what
they lost at a project site. And we're not doing that
here. You know, we don't have a risk of not having
something come back. Sol don't think that's
applicabie.

Temporal loss. It may take many years for a
compensation site to achieve. So this is a new
wetland reaching ecological maturity so it provides

the same benefit. So there's no maturity process in
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l6
providing an equivalent amount of land area with --
‘~ell, there is one. | take that back.

For most projects, there is a 1-to-1 right away,

You know, a pond in one location is the same as a pond
in another location, roughly. We're saying it's about
the same.

There is a little bit of temporal loss if the
county waere to use re-creating of forest on a site.
There is some temporal l0ss there because we're
assuming, in allowing them to do that option, we're
assuming more hydrologic benefits will be accrued by
the more mature forest than the seedings they will be
planting. So there is some there, but because we've
protected the site, required the site be protected,
we're saying in the long run, it's not a big deal.

Soma types of compensation resuit in a net loss.
Again, we're not doing a loss of a stream, a net loss
of a stream channel, one place or another. So |l don't
think that's applicable.

Type of watlands and their functions. | don't
think that's appilicable either. We're trying to
protect all streama somewhat equaily. Regardless of
the quality of the habitat they might have, the
defauit standard Is protecting all streams.

Now, through this process, as you've heard the

747
county attest to, they're trying to put mitigation or
this compensation for not doing a benefit at the
project site but doing it someplace else. These
"somaeplace else”s that we're trying to identify are
based at least in part on where we think we're going
to get more environmental benefit.

So, if anything, you know, you would argue here,
the county might argue that we shouid have less than a
1-to-1 ratio because we're doing more benefit, we
think, over on this site than what we might have
gotten over on this project site, which maybe might
have been in the stream, but we don't have high
quality resources to protect, even though the defauit
says you've got to do it every place. Soidon't
think this applies either,

And then focation and kind of compensation. i've
already blasted the kind of compensation. We don't
allow out-of-kind mitigation. So, in other words, if
the county were to come to us and say, “instead of
doing flow controt to the historic condition at the
project site, we're going to put in treatment over at
this other site or we're going to put in a fish ladder
on a stream that has restricted access,” the answer is
no. It's got to be in-kind mitigation. So that's out

the window.

Location. Well, there's lots of issues around
location that i'm sure will come up again, but there's
trade-offs, and you'll hear more probably from me in
cross examination about the criticisms of where you
locate this additional mitigation for not doing back
to the historic condition at the project side.

There are trade-offs, but we don't think them to --
in the big picture, we don’t think them to be criticai
on the concept of this proposal and the effectiveness
of the proposal.

So | don't think any of these factors apply.

Q ‘Why don't you think the location is critical,

Mr. Q'Brien?

A Location is somewhat critical. | mean, we're trying
to say we've restricted where the county can put these
aiternative sites to, you know, it's got to be within
the WRIA. And that's in part because a lot of --
wae've faced this issue before, you know, with DOT
proposing off-site mitigation, and the decision was
made we would generally try to do mitigation within
the WRIA because there's a lot of focus on improving
water quality within a WRIA area.

So we thought we would be consistent with past
practices in trying to focus improvements at least

within the WRIA. That's, | think, mainly for being

able to sell this approach to the public. For
instance, you know, someone who lives within Salmon
Creek, for instance, where the benefit might not be
happening from a proposed development project might
not really appreciate that that benefit is going to go
into another creek. And if we at least keep it within
the same WRIA and the same tax base, the county's tax
base, we think that makes it defendable.

But there are other factors that can come into play
in whether acreage that you're providing mitigation
for someplace else is equivalent and woulid perform the
samae at the project site. There's muitiple factors.

The appellants have focused on slope and soil type
and mostiy where you are at in the watershed. And it
is somewhat true -- it's actually true that in some
locations, you're more likely to have more of your
flow get into the stream than other locations in the
watershed. And generally the farther away you are
from the stream, the less likely that your flow is
actually going to get to that stream.

in the default standard we say, you know, we can't
put a factor for that in the model, so we're going to
assume all sites contribute the same. And the
practical application is that as long as that happens

helter-skeiter around the watershed, you're roughly
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meeting the needs of the watershed with flow control.
So we didn't want to revisit that issue.

it is true that the higher you are in the watershed
near the headwaters, you know, two sites being
equidistant from a stream, your mitigation in the
headwaters potentially protects more or provides a
benefit to more of the length of the stream than a
benefit that you might put in, a flow control put in
lower in the watershed, because there's less stream
channel left to protect. So there's a difference in
benefit that way.

Q Will that always be the case, that it's always going
to be more beneficial to have the project higher in
the watershed than lower?

A Well, streams being equal in regard to their
beneficial uses, yes. But all streams aren’t created
equal, and all streams aren't in the same existing
condition. And that's part of this trade-off with the
county, and we support it, trying to put their benefit
into streams that they've rated as being a higher
priority, at least in part if not a majority
situation, on streams where they think they can make a
higger environmental difference in regard to, for

instance, protecting salmon habitat,

So you may have develop: t, for ir

.

occurring in a stream where there isn't any real
viable saimon habitat, and you could be putting it at
the headwaters, but if you were to put your
aiternative mitigation for the benefit part lower in
the watershed but on a stream that is more valuable
trom the uses that we're trying to protect, such as
salmon, then | would consider that to be a more
important project to do.

Now, it could happen the other way potentlaily,
too. But generally the concept that was put forth to
us Is making the benefit occur in the streams that we
think have more snvironmental value,

So, you know, there's a trade-off there, but |
think it's a worthwhile trade-off.

Q Based on your review of the county's flow control
program, did you ultimately conclude that the county’s
crogram provided an equal or similar ievel of
protection as compared to the flow control requirement
that you wrote for the Phase | permit?

A Waell, once we worked out the detalls through the
agreed order, 1 think it provides at least equivalent
protection as what the defauit is in the permit.

0 (esterday Mr. Schreve suggested Juring his testimony
that you had previously considered a flow centrot

approdich similar to the one that the county 1s using,

s that true?
A That's true.
2 Could you expiain that for us. your pnor

consideration.

>

Well, back in 1999 and 2000, when we were updating the
stormwater manual for Western Washington, we were
considaring options to use, and we decided to go with
this default option of having new development mitigate
or provide flow control back to the historic condition

because there's an opportunity there to make an

incr tal impro

And then when we went out in 2001 with workshops,
we were explaining the standard to a lot of local
governments, and | believe in at least two of the
workshops, | can recail getting some resistance from
the audience on making development projects not only

mitigate for the impacts of the development but for

past land conversion at the site and alsoc some
resistance from municipaiitles that also came up
again -- maybe I'll come back to that -- during the
Phase |l permit issuance about their ability to
enforce that standard.

And what | told the workshop participants and some
of these Phase Il people four or five years later was:

Look, if you don't like this, give me an option that

!
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provides a benefit of at least as much as what we
would get from the new and redeveiopment sites. [f
you propose an option that at least provides me the
benefit that we would get doing that, we can approve
that as an alternative.

Now, those workshops were in 2001, and | was
surprised that no one picked up on that, but no one
did until Clark County made this proposal.

in regard to the Phase Il permit discussions, we
had some of the Phase Il permittees come in because of
the draft permit language that had this within it, and
they were expressing whether they thought they could
be sued for a take by trying to enforce this
provision.

And we gave them our legal arguments for why we
didn't think it was a take, and we were very
comfortable with it, and they shouldn’t be
uncomfortable with it. And | said, "if you are
uncomfortable, here are your option.” And there were
a few Phase il representatives in the room, and |
think they didn’t want to go there because none of
them --

MR. POTTER: Object to speculation.
MR. LAVIGNE: [1l move on.

2 (Cortinuing by Mr. Lavigne) The aqreed order uses
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icreage as the metric to track the county’'s
“estoration cbligation under the agreed order, or
mprovement abligation.
Mhy did you conclude that acreage was the

ppropriate metric?

A So, first of all, | want to make sure to reiterate
that it's acreage of different types of {and covering:
impervious, grass or landscape and pasture. And we
thought acreage was the best tool to use to make the
crosswalk or to identify the obligation somewhere eise
because we think It best represented our original
intent with the original standard, and it would be the
easlest and most straightforward to track and to not
play any games with or to not have vagueness about how
much aitemative off-site work you had to do, would be
the most straightforward.

Q The county's program aliows the county two years after
the start of a construction project to implement its
flow impraovement projects.

Do you believe that two-year delay will result in

harm to the receiving waters?

A 1 think that it is true that theoretically -- and it
probably is true in most cases -- ongoing accelarated

erosion that a stream Is experiencing as a result of

see that as being a big issue.
| mean, whether or not we're successful in
rehabilitating a ot of these urban streams is not
going to depend on this two-year delay. It's a small
part of the overall picture. The future of saimon in
Clark County is not contingent upon whether or not we
: got this two-year delay.
Q Mr. O'8rien, if Clark County implements its flow
control program and discharges from its MS4 are shown
to cause or contribute to violations of water quality
[t standards —- do you have the scenario?
L A Run through that for me again,
13 Q Okay. So let's assuma Clark County goes forward, they
| implement their flow control program, and at some
) point in the future, it's demonstrated that discharges
from the county's MS4 are causing or contributing to
M violations of water quality standards.
Is the county off the hook for those violations
e under the permit?
o A No, the county is not off the hook.
Q Whynot? And if it helps, there's an exhibit, J-18,

in the joint exhibit book, the permit itself. And to

v
[

L help speed things along, | call your attention to

i condition S4.

urbanization wiil continue, and the Incremental o A Right. Condition S4 generaily -- there's a provision
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portion that we're not providing for flow control at a
project site will continue to, you know, be part of
that in that stream water body.

But in the big picture, you have to step back and
remember what's going on here. We have existing
urbanization across the landscape of Western
Washington. Even in Clark County, to fuily get flows
under control from existing urbanization so that
they're not causing habitat impacts, probabiy even
just within Clark County, is in the billlons of
dollars. We're talking about probably tens of
biltions of dollars across Western Washington.

With that scale of a project in front of us, you
have to think about, does it make sense to argue about
somae of the details of how such a project wouid work.
And aithough there is a time delay for where this
alternative mitigation would happen someplace eise
rather than at the project site, in the big picture a
bit of a delay in iImplementing that is not going to
make that much of a difference in how fast we get to
the overall goal.

We don't think it's worth a knock-down drag-out
argument with anybody about it. We're going to get an
equivalent amount of improvement. It's going to be a

couple years down the road, maybe, but | just don't

in there that lays out, makes clear, that they're
stili responsible for those, and if some specific
$ issue comes diractly to our attention, the county has
1 to come up with a plan for how that's going to be
5 managed.
[ But in any case, the county remains responsible for
the impacts of their MS4. We're talking about
development projects that discharge into their MS4 and

! that then come out of a county MS4 system. The county

is responsible. There’s no getting past that.
L So these projects, where the project Is only
2 providing flow controi to the existing land cover
o condition, if those areas -- and, admittedly, they
probably, aithough | don't have site-specific
z information, but in most cases they probably are

contributing to an existing accelerated erosion in a

stream channel, which can mean habitat damage and loss

of beneficial uses, and the county remains on the hook
to fix that problem,
¢ This is not a probiem that we're allowing to be
walked away from and has no potential future sofution.
Tha county is still on the hook.
2 Mr. O'Brien, dunng your review of the county's flow
ontrot program, were you concerned that that county

iright raduce the resources it s histoncally used

ED C'ERIEN/Direct (Lavigne)




‘or retrofit prajects in crder to fund the flow
ontrol pregram?

A Yes.

o]

Could you explain the basis of your concern and how
you resolve that.

A Sothe concern was that, on a separate provision of
the permit, the county has to have a program to start
to make progress towards correcting the existing
problems. This is the structural retrofit part of the
permit requirement.

But as haa baen testifled to, there's no objective

: performance standard, no minimum level of effort for

that requirement. So the concern was that the county

- wouid simpiy take dollars, a level of effort that they

N waere currently putting into doing that, a separate

CL

going to do it at those county alternative mitigation
sites either. it doesn’t make sense to do that. To
monitor each site for whether or not it's meeting its
performances would be cost prohibitive.

We don't do it for treatment systems either, We've
made an assumption that they've been designed
properly, that they're achieving what they're intended
to achieve, and the only real feedback you can
establish is you continue to monitor the creeks and
see if over the long term they're getting better or
worse.

If they're getting worse, then the assumptions
we've made in regard to treatment of flow control
aren't working in that watershed, and we're going to

have to do something eise. But that's a long-term

permit requirement, which is addressing the very same in monitoring program that's covered under another part
7 concearn, you know, trying to make progress towards b of the permit.
reducing ongoing impacts, they would just transfer L Q In your opinion, Mr. O'Brien, would it even be
. money from doing that and use it to meet their N possible to develop a monitoring program in the
o3 aiternative obligation. - receiving environment to see if a particular flow
L So to resolve that, in one of the meetings we had, ol improvement project was having a negative or
| asked the county a question that | thought resolved Lz beneficial impact in the receiving water?
L the issue in my mind, and | was incorrect in the A No.
| question that | asked, and | was incorrect in assuming 1 Q Why not?
-0 the response that | got. Lo A You've got too much noise in the system. There's too
759 Pt
| essentlally thought | was asking: Will you many variables to try to detect how much improvement
maintain your existing designated structural retrofit . you might be getting just due to one project in a huge
program, continue that into the future, and meet your . watershed. The variability in the rainfall/runoff
} alternative mitigation obligation. And the answer i relationships, the variability in how channels respond
was: Yes, we're committed to our structural retrofit : - and why, you couldn't figure it out. You just can't
L program. We're not going to back off of that one bit, ‘ i doit
v and we're going to then aiso meet this obligation. Q Mr O'Brien, during your review of the county's flow
| sald: Great. We're going to get the same level control program, did anyone within Ecology's
: of effort there. We're going to get additional N management structure ever attempt to influence your
attention, They're just assuming a new obligation. ! analysis about whether the county's program was the
This is good. Let's go. i same or similar to what's required in the permit?
That was the basis. A No one in management tried to influence the decision
Q It has been suggested that Ecolagy shouid require the that | made.
Ta county to manitor its flow control projects, the : Q Jay Manning never told you you had to make it work
L improvement projects it does, to ensure that they are out?
’ delvering the expected benefits to the receiving ‘ A Jay Manning never told me that.
e ‘water. 2 Did Bill Moore ever teli you you had to make #t ‘work
\Ahy didn't Ecology require the county to monitor out no matter what?
) its flow control improvement projects? ‘ A No.
K A Because we don't do performance monitoring for any of i) Q Did any of your collragues who :re not managers at
thase llow control devices. We're not asking for the i Ecology attempt ta influence your analysis of the
project sites anyplace to do performance monitoring on county's flow «ontrol program?
whether the amount of flow control they're achleving A Yas.
Is what was Intended. Q How so?
Since we're not doing it at those sites. we're not A Waelil, | guess on two levels. | have a coileague at
gD O'ZRIEN/Cirect (Lavigne;




Ecology, Foroozan Labib. First name is
F-O-R-0-O-Z-A-N. Labibis L-A-B-I-B. Foroozan is an
engineer also, and Foroozan is our lead person on the
care and feeding of the hydrology model, and he's much
more familiar with it and quick on it than 1 am.

So when we were looking at the county’s proposal,
you know, we were trying to say, okay, how would we do
this or how would the county do this if we ware to
track different ways of what mitigation might look
like. You know, should we track acreage; should we
track detention volume; you know, how would we
implemaent this.

So we played with how it would work and what would
be the best way to do it, and we had ideas back and
forth. And so | was influenced by Foroozan in what
wouid be the best way to do this.

And then the permit managers as a whole get
together and talk about things. You've heard about, |
think Garin testifled to permit managers meetings, and
the other permit managers were concerned about how
this would potentially play out in their permits, so
they wanted some assurance and to be invoived in the
discussion of whether this was a good idea or not, so,
you know, they had ideas about why it might be a good

or a bad idea, and we had discussions with them,

“qure out how much more of their time they would like
to use with him.

MR, HASSELMAN: Ckay.

CROSS EXAMINATION

BY MR. HASSELMAN:

Q | want to go back lo the default flow control standard
that you were talking about. Is it fair to say that a
fair amount of analysis and discussion '¥ent into the
adoption of that standard?

A Yes,

Q And when was that defauit standard first articulated
by Ecology?

A it was proposed In 1999, | belleve.

Q And then it was first included in the 2001 Ecclogy
manual; is that correct?

A That's correct.

Q So this is not anything new or novel, right?

A Yas, | guess you could characterize it that way.

Q And why is it important to control the duration of
high flows compared to, for example, only controlling
peak flows, as was the case in the prior manuai?

A You can get accelerated stream channel erosion with
high flows that occur more frequently and for a longer
duration of time. So flows above a certain threshold

o

Thank you, Mr. O'Brien.

MR. LAVIGNE: [ have no further questions.

MS. DOYLE: Other questions from respondents
for this witness?

MR. POTTER: Yes.

MR. HASSELMAN: | have an objaction on the
clock. They were given an hour and a haif this
morning. They've used almost an hour on the first of
four witnesses. | mean, we're going to wind up with
not enough time, and | think Clark County has to lose
its turn on this,

MS. DOYLE: Are you suggesting, then, that you
would do your questions next, and we'll see how they
‘~ant to spend the rest of their time?

MR. HASSELMAN: \\Vell, they've got another three
witnesses, The Board has put the burden of proof on
Ccology on cne issue. That means, you know, there's
got to be some time for Bill Moore to be up there.

30, you know, | just don't see how Mr. Potter can have
20 minutes here, becausa then that's all they've qot.

MR. POTTER: ‘'MAelt, I'm not going to need 20
minutes.

MS. DOYLE: 'Mhy don't 'we do this. \hy don't we
pave the appellants et their questions of Mr. Q'Brien

{cne new, and then I'l leave it to the raspendents to

fay

will cause erosion, and the longer those flows occur,
the longer length of time those flows occur, the more
erosion you'rs going to get.

So it's important to control the duration, not just
the peaks,

Q So Ecology made a determination that controlling flow
Jurations was important to protect water quality and
also made a determination that it is reasonable and
practicable to control flow durations; is that right?

A Yes,

Q When Dr. Booth was in here, he made a statement about
how movement of gravel in streams is a useful metric,
but that high flows have other ecological consequences
besides moving gravel.

‘Aere you here for that testimony?

A Yas, | think | was,

2 Does that sound right to you? Do high flows matter
tesides just to the extent they move gravel?

A Yeos,

Q You were also talking with Mr. Lavigne about the
limits of the defauit standard. ‘Would it be fair to
characterize that standard as a necessary but not
sufficient condition to prevent additional harm to
«traams and beqin to restore them?

A To prevent additional harm to streams from

r~ -
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urbanization?

2 From urbanization, yeah.

A Yeah, | think there's more necessary.

1 Trere's more ihal's necessary, but you've got to have
control of high flow durations in there?

A Yes.

Q Can you brefly — you don't need to get into the
numbers, but can you just briefly identify what the
sort of threshold Inggers in the permit are for '
requiring control of high flows. I'm talking about
the size of the project.

A Sure, If a project adds -- this gets compiicated, but i
I'll try to be brief.

At 10,000 square feet Impervious surface, that's a . [

threshold at which we ask flow control to be addressed
through a standard or conversion of three-quarter
acres of forest to grass, [awn and landscape or i
conversion of two-and-a-haif acres of pasture to : L3
grass. Those are the thrashoids. Or if the project L
has a .1 cfs increase over the existing runoff from
the site,

Q And we'll come back to that one in a minute, but let's
just talk about the size triggers. \Where did you come {
up with those size thresholds?

A Those size thresholds go back to originaily proposed

21ze would tngger flow controt: :sn't that right?

A Yes.

7] So can we make an assumption that without control of
flows from those kinds of projects — subdivisions,
commercial projects and parking lots -- those projects
‘vould have an adverse environmental impact; is that a

safe assumption?

>

Well, that would be the general assumption, that they
would -- you might not be able to ses it in the water
body from a single project, but you add enough of
those up. And you will see impacts in the [ocaj
creek. And how many of those projects it takes to
show an impact can vary depending on the watershed.
But it's generaily -- well, I'll just leave it at
that.

Q But you're not saying that a singie project would

never have a direct impact to a creek if it was

discharging, are you?
A You know, that can be the case. | mean, a single
project in a watershed that isn't controlled, if you
didn't control it but you managed evarything else, you
probably wouidn't see an Impact to the loca! creek.
You wouldn't have a discernible Impact, either
biology-wise or geomorphology-wise. You wouldn't see

it.

by King County in their 19 -- | think it's their 1997
King County surface water design manual.

Q And what is it supposed to represent? | mean, why
Jdoes a project over 10,000 feet need flow control and ( B
not a smalier project?

A On the most common solls In the Puget Sound basin, on
tiil soils, they represent an increase of .1 cfs In ?
the prediction for the hundred-year retum flow. |
think that's what it is.

' Can you put thatinto English a little bit, s

A In practical terms, it represents an Increase that we L
think we can control and is reasonable to control and 12
manage with a detention facility. We can size
orifices, release structures, to keep that flow rate i
down. You get much below that and it starts to be
difficuit to engineer solutions that will work, Lt

2 3o give us a sense of the kinds of projects that in
your experience tngger flow control. \We're not
talking about single-family houses. We're talking T
about larger projects. Can you give an example. ‘

A 10,000 square feet Impervious wlil be usually two or
three houses or a small commercial project. That's 2
‘what triggers it. '

Q) Zo .most any subdivision and just about any

ccmmercial preject with parking lot that's of any
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Q You don't think that putting an Applebee's restaurant
with a parking lot in the headwaters of a watershed on
a smail stream, discharging into that stream, that
‘wouldn't have an impact from the runoff off that
project?

A it depends cc , on the size of

plately, Mr. H. i
the watershed for that creek. i'll give you maybe
what you're looking for,
If the size of the watershed feading that first
part of just that 50 feet of creek before maybae it
Jjoins with another creek that has a larger area, if
the Applebee's .. excuse me, Applebee Corporation --
took up haif of the watershed, you'll see that impact.
Half of that watershed for that little creek, you'll
see it.
Q It's also true that under the Phase | permit, the
defauit flow control standard is not required for
avery development project that meets the size
thresholds; isn't that true?
A it's not required for every project because some areas
are exempt from the flow control standard.
Q So, for example, just to keep this moving aleng, a
Jirect discharge to a liirje water body dces not need
flow control; is that right?

A Correct, generally.

o
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2 And there is flexibility ‘within the standard. ‘Vhen an
irea was not histarically forested, the developer
icesn't need to meet forested condition for a piece of
‘and that wasn't hustorically forested: 1s that right?

A That's correct. The only other option that we've
conceived of is prairie condition.

B A And then there 1s the flow control standard for
heavily urbanized areas. Couid you very briefly
K Jescribe how that urban flow control standard is
L Jifferent from the defaulit flow control standard.
o A Yes. In basins that are over 40 percent impervious

area, as of 1985, we said that the requirement is to

L3 match flow durations generated by the existing project
la site rather than the historic condition of the project
- site.

- Q And why did you adopt that variation from the default
i standard?
Lo A Weli, 'm glad to answer this question again, but we
Al covered this |n the hearing we had two years ago and
) in the Phase | and | think in the Phase il, too.
But the reason we did that is that In these highly
- urbanized basins that have been highly urbanized for a
long time, the streams universally are in very sad
L shape. There's multiple things that wouid have to be

L done in order to have a habitat condition that would

you have a watershed where the jland cover hasn't
changed much over an extended period of time, many
channels restabilize, you know, because they have a
dynamic equilibrium with that changed condition. it's
not a good habitat condition. It's a terrible habitat
condition. Butit's restabillzed. And in those

cases, going back to an historic condition isn't going
to help you, so we say: As long as you don't have
avidence that a channel is not continuing to
downgrade, we're going to ailow this alternative
standard.

Q Leave aside the mitigation element of Clark County's
flow control program. Let's just focus on their
development standard.

The Clark County standard is essentially the same
as the urban standard under the permit, isn't that
right? In both cases you match to the existing rather
than the predeveloped condition?

A Yes.

Q Butit's aiso true that none of Clark County actually
qualifies for inclusion in that standard?

A To my knowledge, our information indicates that none
of Clark County qualifies.

Q In your opinion, is there anything unique about the

geology or the soils of Clark County that entitles

provide or restore the beneficlal -- not restore.
We'rs never going to restors those beneficial uses.
But that would rehabilitate the system enough that we
« would have resources that we think the goal of the
Clean Water Act is intended for us to have and tells
I us we should have.
There's lots of effort that has to go into that,
lots of very difficult and expensive projects. And so
we said it doesn't make a lot of sense to require
individual projects just to restore an historlc
condition in those for these individual small
projects, an historic flow condition, when there's so
much more that has to be done, it just doesn't pass
the silly-grin test to maet that requirement and what
else has to be done to make that happen, and there
aren’t, in aimost all these areas, any plans to make
ali those other things happen, so why are you making
us do this,
Q Butisn't there a presumption or a qualifier on the
L exception, if you will, that if site-specific
1 information shows the strearmn is not actually stabie,
then that relaxed urban ;tandard doesn't apply in that
-tream; 1s that correect?
A Thatls carrect, and the basis for that -- there's

work done by Dr, Booth and others that shows that if
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them to utilize a different staﬁdard than the rest of
the state?

A I don't think there's anything that entities them to a
different defauit standard. There certainly can be
different thresholds of bedload movement due to the
geology of a setting of Clark County, but untii they
present us with that type of Information, we stick
with the defauit.

Q And you mentioned that the model that Ecology uses --
wa've been calling it the WWHM -- the WWHM in Clark
County is actually calibrated to specific soil
conditions in Clark County; do | understand that
correctly?

A Wae've recently accepted and approved a recailbration
of the model more speciflic to Clark County. They went
through a calibration process. So we use the same
model, but the prediction for the amount of runoff we
get from the rainfall in Clark County is a littie bit
different than in other areas. But we've allowed that
in other areas of Puget Sound as well. Some local
governments have done the rainfall/runoff
relationship.

A Can you find a black binder. Thera's txvo. I'm going
to ask you to turn to A-50.

A I'm there.
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2 Co you recognize this document?

A | don't recognize it offhand. | would have to read it
to see if | remember it.

2 Butl it looks like an e-mayl from you lo Garin Schrieve
Jand Bilt Moore?

A The bottom part is an a-mail from me to Garin, and
then there's a response back from Garin at the top of
that, yes.

Q | want to turn your attention -- well, let me see.

The date on this is April 2009. At this time were

you in a dialogue with the county over adoption of

their — or their permit compliance?

Yes, | think we waere.
Can you read out loud paragraph No. 2.
The one that's numbersd 2, Mr. Hasselman?

Yes.

> O » O »

{READING) Unless there is conclusive evidence
otherwise, we assume that any development with a
discharge to a local stream contributes to the
destabilization of that stream. To relleve any
developed area of a retrofit obligation for flow
control, the county has to prove that a stretch of
stream channel has not been altered by flows from
existing development or that the aitered stream

channel is stlll compatibie with preserving the

“eeping things the same. that existing flow conditions
chil resuit in ongoing and cumuiative harm.
‘Nould you agree with that?

A Yeah. In most of the cases we're talking about, and
in Clark County specificaily, | would say yes.

Q And one of the ways it's been charactenzed in this
case 1s that there is a rate of degradation, the
streams are declining, and that using the existing
flow standard will not accelerate the rate of decine,

1s that a fair way of describing #?

A | think so.

Q But it leaves the rate of decline, the downward slope
of stream heaith, as it is, in other words, downward?

A Because we're not making an incremental iImprovement at
the project site, it continues to provide its share of
an Incremental increase In the flows to that stream
channel that are causing acceierated channe! erosion.

Q And, in fact, isn't that the very reason that Ecology
adopted a default standard that seeks to turn that
rate of degradation around?

A Yes.

Q Cani get you to flip back one to Exhibit A-49.

A (Witness compiles.)

Q Do you recognize this document?

A No.

necessary beneficlal uses, in the latter case, more
robust hydrologic and stream channel analyses that
Involve multiple flow regimes, not just high flows but
low and seasonai flows.

Q Soit sounds like, at least at this stage of the
discussion, your view was that to be relieved of the
obligation to meet a defauit historic condition, there
needed to be site-specific information that that
condition or that requirement wouldn't be appropriate?

A Yes.

MR. HASSELMAN: | want to move to admit A-50.
MS. DOYLE: Any objection to A-507

MR. LAVIGNE: No objection.

MR. POTTER: No.

MS. DOYLE: A-50is admitted.

Q (Continuing by Mr. Hasseiman) ‘fou said that you have
raviewed the testimony of Or. Booth. 'Have you also
looked at the prefiled written direct testimony of
Rosemere's fisheries expert, John Rhodes?

A No, | have notread It.

Q ‘Well, then, just turning to Booth's testimony,

Dr Booth explains in his testimony and t think in his
testimony before the Board that matching the existing
ondition in terms of flow control is nat the same as

praserving the enviranmental status -juo or, you know,
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Q And I'm not going to try to move this document into
evidence. | just want to ask you If you agree with
something that appears in this document, the second
buliet under Flow Control. I'm just going to read
this to spare you.

(READING) The adopted flow control standard
basically freezes the status quo level of protection.
This seems shortsighted because following the status
quo will continue to cause water quality problems,
erode stream banks, scour and damage stream
<hannels -- we'll probably have a problem there -~
threaten homes, property and habitat.

Do you agree or disagree with that statement?

A Well, | agree with it to the extent within the context
that this was written in January of '09, when the
county's only proposal at that time was to use the
axisting land cover condition for fiow control, and
they didn't have an alternative additional add-on.
Just based on that, we said: Nope, this Is not
equivaient,

QA tunderstand. I'm stil! trying to just focus right
now on the existing flow standard without the
mitigation. ‘Ae'll get to the mitigation in the
permit.

SO with that quahfication, would you agree with

2D O'ERIEN/Czess
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ihis statement?

A Yes.

Q Sois it then farr to agree that, again without the
mihgation, the Clark County standard is not
:quivalent to the permit?

A Yes.

Q And -

A Not equivalent to the default that applies.

Q ‘'Neli, okay. Do you believe that the Clark County fltow
standard represents AKART?

A This will get confusing, but | don't think the flow
control standard is AKART. It's not a technology-
based standard. It's a water-quality-based standard.
So, In other words, the reason for having this flow
controt standard is based on cumulative Impacts of
flows throughout a watershed to a stream, and because
of that, it's always been my contentlon this is a
water-quality-based standard, so that if someone were
to tell me that, "Gee, we'd llke to do it, but it's
just too expensive," | would say, "Too bad.”

Q Sois it your opinion that the default flow control
standard goes beyond what's required by AKART?

A Yes.

Q Does the Clark County standard ensure that new

development projects won't cause harm to salmon and

[¥9]
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s :ust the permit.
A I'm at J-18. What page?
Q Turn aheadto page 11. I'm sort of hoping that ‘we ail
~ave the same pagination here.
A I'mat11.
Q And, actually, you prababiy need to flip back to
page 10 to start here. This is talking about the
standards for new development, redevelopment and
) construction sites, and the permit requires use of
T Appendix i, which is the manual thresholds. And then
Ll I'm just going to fiip ahead to the next page, and it
o says:

o {READING) More stringent requirements may be used

\ ] and/or certain requirements may be tailored to local
™ circumstances through the use of basin plans and other
N similar water quality and quantity pianning efforts.

Can you tell us why that standard is in there?
L A 1think so. So the manual approach Is a defauit
i approach, and in regard to all of this default
b approach of how you might manage stormwater from new
L development and redeveiopment, you might be able to
change the strategy, the default, for a number of
-2 reasons.
pr] You might be able to show that different treatment

leveis might be necessary In a specific watershed or

other beneficial uses?
A Are you talking about just what happens at the project
site?
Q Yes, application of that standard to new development
in the county.
A Well, it's been said before, but the application of
that standard won't change the existing ongoing harm
that Is likely happering within that stream channel.
And it won't change the incrementai amount that that
project site is currently having, but it won't add to
the energy thatis causing that accelerated erosion.
They're not going to add any -- under the default,
under what Clark County is proposing, a project site
will not add any additlonal energy that wiil
accelerate stream channel erosion over what i$
happening now.
I'm not trying to play games. I'm trying to be
clear on making sure the Board understands the

situation.

o

Ckay. There (8 another exception lo the default flow
control standard that 1 want to talk about, and that's
the provision in the permit that alternative standards
an bhae talared through basin plans ar cther planning
«fforts.

Can yeu fnd J-16 i your binder, please. itd this

L that you might have a different threshold of bedload
movement in a particular watershed so the range of
flows to be controlied might be different, for

1 instance. Or you might have a different ~ well,
those are two good examples that you can try to tailor
the water-quality-based requirements to the watershed.

7 There's still In AKART level requirements that
we're going to say: No, you've got to do those

' regardiess, Butthere are some things you can taitor

U to the watershed, and flow control is certainily a big
ol ane.
Q And the basic principle here, if | can paraphrase, is
that it may be appropriate to tailor the default
T condition to the specific environmental situation of a
specific stream,; is that the idea?
A That's correct.
Q The next sentence says that the local standards have
to provide equal or similar protection as essentially
the default standard, and | just wanted to ask you,
. why 18 "similar’ in there? s "similar* meant to mean
N something different than "equal"?
A Show me exactly what line you're on.
Q it's the last sentenca in that sub (1) there:
5 (READIMG) Such locai requirements and thresholds

shall provide equal or ~imitar pretection.




~an

A You know, it's a nuance that probably trles to give us
a little wiggle room. “Equal” might be interpreted
as, you know, it's got to be exactly the same. And In
stormwater management, for various reasons, there's a
lot of vagaries in, you know, what might be an
equivalent way to do something. There's
generaiizations that get made, and we're trying to
indicate that, you know, within some reasonable
judgment, as long as we think we're achleving
approximately the same amount of protaction, that's
going to be okay.

Q 1 think | understand. So this isn't a mathematical
formula you're dealing with here?

A Right.

Q VYou're trying to get to the same level of
environmental protection within the boundaries of what
you can reasonably foresee, nght?

A Another way to put it Is, there isn’t one right way
and only way to do this. It potentially can be done
other ways. And we're open to listening to people's
ather ways.

Q Okay. Butljustwanted to-- it seems a littie
redundant, but to put a fine point on it, "similar*

Joesn't mean anything significantly different from

“equal"; you're basically trying to get to the same

regard to basin planning.

Q And looking at all these provisions, ! looks iike the
Cepartment of Ecology set a farly high bar in terms
of the tevel of analysis and the level of science that
‘~ould have to go into a stream-specific aiternative to
the defauit flow controi standard; is that a fair
characterization?

A Well, we try to Identify informatlon that we would
need In order to change the defauit. We try to give
people an indlcation so that they weren't shooting
blind about, well, what do you mean? It's the old
"show me your rock"” thing. You've got to meet this or
equivalent, and unless you give people some guidance
on what It might be, what you need to go through to be
equivalent, it's just really not fair.

Q Sure. And so your guidance indicates that you would
need hydrologic modeling, field observations, on
page 287

A If they were to try to change the defauit for a
particular water body, yes.

Q Right. Those are the kind of things they would need
to bring to you; also that the basin pian would have
to be reviewed and approved by Ecology, those kinds of
things?

A Uh-huh,

783;

fevel of environmental protection that you can
foresea?

A | wouid have sald “equivalent,” but | wasn't the
permit writer.

Q Can you flip ahead to J-17, which is Appendix [ to the
permit, and turn to page 25 ot that doecument.

A Okay,

Q Can you just review to yourself this Western
‘Nashington alternative requirement, and then in a
<ouple sentences summarize that alternative.

A [I'vereadit. You want me to summarize what's there?

Q This is basically what you were just talking about;
this is a little bit more detail on the alternative
you were just discussing, isn't it?

A Yes. These are examples of things that you -- to give
pecople some examples of what we meant by what they
might be able to do, we |Isted these.

Q And then if you could just flip ahead to page 28,

'~ould it be fair for me to characterize this as
further direction or guidance on this concept of
articulating aiternative flow control standards that
are specific to basin analysis?

A You're referring to section 7 on this page?

Q Yes.

A Yeah, trying to give them just a quick statement in

Q And for the court reporter, could you just say yes, no
or -

A Yes.

Q Now, the local alternative plan that you've approved
for Clark County, is that based on this option under
the permit?

A No, and i don't think it needs to be.

Q So your opinion is that this aiternative approach is
permissive, This is one option; it's not the only
option to establish a default standard?

A We're not changing the defauit standard. The default
standard as applled anyplace In Clark County, except
for this one watershed we're engaged with Clark County
on, is still haif the 2.year to the 50-year. That's a
default standard.

And if you want to add to that the defauit Is
usually a historic conditlon rather than the existing
conditlon, what Clark County has proposed is an
alternative administrative way to achleve that defauit
standard, Now, admittedly, it's not happening at the
project site. It's happening somepiace eise. But
across Clark County we're getting the same benefit.

You know, biluntly, that's the Issue we're arguing
about. And I'm trying to be sensitlve to your

argument, Mr. Hasselman. | think it's a fine argument
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to put before the Board, but we're not necessarily
changing the default,

So, for instance, as | said before, in these
watersheds or at these sites whare they're not meeting
the historic condition, Clark County remains on the
hook. They've got to show that those sites aren’t
going to have to be retrofitted back to historic
through some type of basin pianning. Untli they do
that, the assumption is they're on the hook.

Q understand what you're saying, but | just want to
make it very clear. The defauit standard in the
permit is for all new development and redevelopment to
meet the historic flow conditions, and in Clark County
new development and redevelopment can be designed to
meet the existing flow condition,

That's true, right?

A Just at the project site.

Q Okay. Now, you also, in your discussion with
Mr. Lavigne, referred to this alternative that you
were talking about early on in the adoption of the
permit process, you know, essentiaily moving the flow
control benefits around.

Do you remember that discussion?

A Yes, | think so.

Q s that altemnative laid out anywhere in the permit

s

Q !1'want to try to waik you through a hypothetical.
This relates to the ssue of vesting,

If a subdivision was designed, let's just say a
typical 20-lot subdivision, and that subdivision was
designed to meet the old peak flow standard -- are you
‘with me so far?

A Yes.
Q -- so presumably it has some side detention pond or
alternative flow controi BMPs.
A There isn't a question there. | didn't hear a
question.
Q Okay. I'mtrying to see if you're with me so far.
A Did I glaze over?
{LAUGHTER.)
MS. BRIMMER: It's easy to do.
Q So they design the subdivision and they build the
roads and utilities and they dig the pond to match
this peak flow standard, and then the law changes and
you've got your flow duration standard.

My question for you is whether at the building
permit stage later in time when they're actually
building the houses that will go on those lots, are
there things that can be done, stormwater control
measures, that would allow achievement of a higher

standard than the subdivision was designed for?

787
L with the same level of guidance and detail with i MR. POTTER: Object to the extent it calls for
> respect to the specifics that you have for the basin 2 speculation.
3 planning alternative? 3 MS. DOYLE: Mr. Hasselman?
J A No. It's allowed by the permit, but there aren't 4 MR, HASSELMAN: It's not speculation. It's an
5 specifics. N analysis of flow control.
You want me to give you another example of that? 6 MS. DOYLE: 1'll overrule the objection. To
Q No, thanks. 7 the extent that this witness has information about
A Oh, comeon, things that could be done, | think we should hear from
[ (LAUGHTER.) " him.
R Q Solet me ask you a question about the peak flow M A Well, | suppose there are things that theoretically
1 discharge standard, which was Clark Coun_ty's prior A could be done, The county has approved a platin a
17 standard. 0o you recall that discussion? We touched L. general layout of the development, you know, as it's
. on the peak flow standard earlier. going to occur, and so there are limits to what you
0 A Yes. might be able to do within that approved layout,
Q In your apinion, if Clark County is permitting And maybe you're trying to get at whether they
' development to a peak flow standard, is that could retrofit LID into that development. If that's
Y cquivalent to the protections provided by the permit? ' what you're trying to get at, | mean, you could try to
A No. do some things to reduce runoff that still might not
Q Does that provide a level of protection for beneficial A change the layout. You might try to squeeze in some,
" uses like salmon? “0 like, bloretention areae. You might try to get them
A Itdoesn't provide the same level of protection as the to use permeable pavement, you know, so that if the
duration standard. A peak flow standard is not as z amount of water that gets to that pond isn't
stringent as a duratlon standard. adequately sized to control the high flows that wili
Q It's significantly less stringent; isn't that triie? be coming off that site and will still be adding extra
A it's less stringent, yes, significantly. energy to the stream channel, you can try to reduce
ED C'EEIEN/Cross (Hasselman)




the flows that the combination of the LiD and the pond

‘~ould do a better job of getting flows down.

Q (Continuing by Mr. Hasselman) So it sounds like the

nswer to my question ;s yes, you could do things at
the individuai house buiiding stage that would address
or get you closer to an updated stormwater standard
than that subdivision was designed for?

A | think theoretically you could do it. | haven't
thought about the legal hurdles to be able to do that,

Q Let's leave aside the legal hurdles. I'm just taking
practicability. You mentioned permeabie pavement.
There's rain gardens; there's water harvest; there's
Jreenroofs. There's ali these tools to keep water
out of the detention pond that was not sized for the
new standard?

A Yes,

Q | want to shift gears here for a minute and talk about
the retrofit obligations in the permit. Are you
familiar with that part of the permit?

A Yes,

Q And that's S5.C6 of the permit?

A Yes, | think itis. Somehow that always alludes my
memory what the number is.

Do you know what page it's on, Mr. Hasselman? |

Just would lIke to be looking at it as you're asking

significant miltlons of dollars, maybe even
approaching $10 million a year for King County -- down
to $50,000 per year for Snohomish County.

 Ahen you were discussing this agreed order ‘with Clark
County, was it your impression that the mitigation
grejects that they would be using to compensate for
their flow conirol program would be additional or
supplemental to what they would be doing under their
$55.C6 program?

A Yes.

Q And f | told you that some of the projects that were
already started or were even already built prior to
the adoption of the agreed order count towards the
mitigation credit, was that what you had in mind when
you were working on this?

A When | was working on this, | didn’t think that
projects that they had buiit or were actively working
on would count towards the alternative mitigation
credit,

Q Letme get you to go back to the black binder and open
up A-48.

MS. DOYLE: Mr. Hasselman, could | just do a
quick lime check with you as far as whether we should
finish up this line of questioning or take a break

first.

me questions.
MR. LAVIGNE: Page 13.
THE WITNESS: Thank you.

Q So you mentioned that you used to be a permit manager
with Ecology, and is it safe, then, to assume that you
reviewed compliance under the — you know, you were in
charge of looking at compliance under the previous
stormwater permit?

A Yes,

Q And do you have any recollection of what under that
previous permit the permitiees were spending under
their retrofit obligations?

A You know, | did at one time have that stuff on the top
of my head, because when we were involved !n reviewing
the programs that were submitted to us under that
previous permit, we were looking at the level of
effort of various municipalities to meet this permit
condition, and there was a wide range of levels of
effort among the permittees, the Phase | permittees.

Q Do you remember any specific doilar figures?

A [I've gotacoupis lodged in my head. | can't say
whether I've got a good Impression or not; it's just
what's there. And what's there is, you know, in the
miillons of doilars -- for some permittees like King

County and Seattle, probably in the, you know,

4

MR. HASSELMAN: I'd say five to ten minutes,
maybe a tiny bit more. But I'm happy to take a break.
MS. DOYLE: Why don't we come back at quarter
after, then, We'll take a real short break. Thanks.
(RECESS TAKEN.)
MS. DOYLE: We'll be back on the record.

After some discussion during the break, it sounds
ke we have a new plan of action. We'll finish the
examination by Rosemere, have short redirect from
Ecology, move to Board questions of this witness, and
then we'll be having testimony by Mr. Moore in the
same manner. We'll reserve questions from the county
for these witness until later in the day.

Ckay. Go ahead.

2 (Continuing by Mr. Hasselman) Mr. O'Brien, when ve
took a break, you were about to lock at A-48. Have
you got that in front of you?

A Okay, I'm there.

G Can you take a moment to review this document. Do you
remember this e-mail?

A |don't remember it cffhand, but let me scan it here.

Q Sure.

A I'm not golng to read the whole thing because | know
we're pressed for time. But it looks like it's my

reactions to objectlons raised by somebody about the
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county's proposed aiternative.
2 And the "somebody” would te the Rosemere Neighborhood
Association?

A Oh, is that -- okay.

Q Can you just read aloud Mo. 6 in your list of nitial
reactions to the objections raised. ;

A (READING]) Itis true that -

Do you want me to read this out loud?

3 Just go ahead and read it out loud, yeah.

A (READING]) itis true that the county is adding a new
burden on its CIP --

Q And, excuse me, CIP would be their capital improvement
plan?

A Yeah, or program. | don't know which.

Q Or program, right. Go ahead.

A (READING) Since we do not have a separate minimum
performance standard for the county CiP, we may end up
getting less overall improvements than if the defauit
standard was met at the deveiopment sites. As jong as
the county can show that they have a CIP over and
above what they are doing for this aiternative flow
control program, they can claim compliance with their
NPDES permit.

Q So leave aside the question of compliance with the

permit. s it your opinion that if the county were to

A QOkay.

Q Isitlrie that ‘when you were discussing this plan,
'here was some discussion about a metric that included
soil conditions; instead of pure acreage, there would
be a variable for different soil conditions?

A Yes, there was some discussion. So, for instance,
right now we're tracking impervious, pasture and
grass. And instead of just doing that, we would be
potentially tracking grass with, like, till solls and
grass with cutwash soils and pasture with tiil soiis,
pasture with outwash solls. That's an example.

Q And is it fair to say that you did not adopt that
approach because it made this difficuit to implement
and reduce the flexibility; is that why you didn't
include that variable?

A That's one major reason. it wasn't the only reason.

Q s it your testimony that the flow control mitigation
projects are intended to match up to the environmental
impact of the development projects in every case?

In other words, will the environmental benefit
provided by the flow control mitigation always be
equai to the environmental degradation that is
authorized by the deveiopment project?

A Youknow, | didn't fook at it that way. | don’t know

how | -- the way we would respond to the question is

redirect resources from its capital plan to the
retrofit or to the flow control mitigation projects,
we could wind up with less than the defauit permit
would require, the default flow control standard would
require?

A |don't think so. Repeat that question. Would you
give the question to me again, Mr. Hasselman.

Q Sure. If Clark County took the resources that it was
ntending to use for its $5.C6 obligation and moved
those resources to pay for flow control mitigation
projects, could we wind up with a lesser level of
environmental protection than would be the case under
the default permit standard?

A [f you're just looking at what the county is doing to
provide the additional mitigation that's not happening
at the project sites, | don't think there is a
difference. f you're looking at the county’s overail
level of effort to address the issue of what are they
doing towards making progress to correct existing tand
covers, you know, adding this extra energy into the
stream channel, then there couild be a reduced levei of
offort, You know, they're combining meeting both
their C5 responsibllities and their C8
responsibiiities,

Q 2kay lliieave itthere.

95

to say that | think the amount of progress we're
making in correcting existing problems is
approximately equal through this proposal to the
county's alternative mitigation proposal as compared
to Just applying the default. | think we're making
roughly the same amount of progress towards solving
that problem.

Q But there's nothing in the agreed order that requires
the county to look at the specifics of the development
projects, assess the environmental harm and match up
that environmental impact to mitigation, is there?

MR. LAVIGNE: I'm going to object to the
question on relevancy grounds. The flow control
standard doean't address ail the environmentat harm of
the project, and the question is whether the
Jlternative program is the same or equivalent of a
specific permit condition,

So Mr. Hasselman's question Is irrelevant to the
issues before the Board.

MS. DQYLE: Mr. Hasselman?

MR. HASSELMAN: The lack of a relationship
tetween the anvironmental harm at the development site
and the environmentat benefit at the imitigation site
s cne of the cora issues in this case And it's our

‘new that those don't bear a refationship to 2ach

ED O'BRIEN/Cros
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2ther tecause of the metric they've chosen.

30 .all 'm trying to get out on this examination 1s
‘eshmony on that, that there could te an
snvironmental harm at the development site, and that
environmental harm s not related in a rational way to
the benefit of the mtigation site.

1S. DOYLE; i'm gaing to overtule the abjection

and allow the question and answer. 1 think that wiil
te essentially what the Board is needing to determine
i ruling on this case.

Ta the extent that his answer is prabative of that, .
| think we should hear it.

A 1 think the proposai provides at least equivaient
environmental protection.
Q (Continuing by Mr. Hasseiman) Okay. And i understand

that to be your general view, but I'm going to try to
Jet to the specifics, and maybe it heips with an
exampie.

if the county allowed a whole bunch of new
development high up in a sensitive watershed using an
existing flow condition standard and then matched the
acreage of that development with a mitigation project,
a big NMlow control pond, in a different watershed, far
down in the watershed, is it your testimony that those :

two equal one ancther in terms of environmental Impact

‘kere’'s nothing n the agreed order that requires them
‘0 assess the quality of the streams or the impacts at
the deveiopment site. Far example, ;s this a reach
‘hat's dentified as very sensitive habitat or salmon
spawning streams or anything like that?

| don't think there is, but | don’t think we need to
do that to make this a similar proposai. | mean,
given the county's objectives and the criteria they
sald they will use, if they think the project sites
are high-value watersheds, they couid provide this
1l alternative mitigation at the same watershed and even
at the same site. They can pay to make the pond a
- little bit bigger: Hey, we want to make this pond
1k bigger right at this site, we can make it bigger right

- here, because this is an important watershed for us.

1o As long as they can work that out with the

VY developer, they can do that.

L Q But by the same token, nothing prevents them from
] putting in a different sub-watershed aitogether from

that high-value site?
21 A That's correct. But, again, keep In mind the goais
oL that they've laid out in their rating system for the
altemnative sites is, they're trying to find good
K sites to do this in. But with the criteria, you're

o4 correct In saying we didn't make this distinction of

on the streams?

A it could be -- ,

Q But it's not necessarily —

A --in terms of environmental benefit. You changed it
from environmentai benefit to environmental impact on
the stream.

So this gets at the issue of the quaiity of the
habitat In the areas where development may be
occurring versus the quality of habitat [n areas where
the county is doing its aiternative mitigation. And
all things being equal, if you have streams of equai
value habitat-wise, and ail the development occurred
high in the watershed, one watershed that was of equal
value to this other watershed, and all of the county's
mitigation projects, or this alternative benefit, as |
cail it, in a watershed of similar vaiue, the fact
that there are more stream miles Impacted, continuing
to bs Impacted, by the project site, by the past land
coverage, would make it not an equivalent trade-off.
But i think that's a theoretical example that [sn't
going to happen.

3 Butnothing in the agreed order requires them -- icave

aside the mitigation projects for a moment. e know

that they coma through the SNAP.

Lvith respect to the location of Jevelopment,

B high/low in the watershed.
MR. HASSELMAN: And | neglected to move for
! admission of A-48 when we were taiking about it.
H MS. DOYLE: Any objection to A-48?
5 MR. POTTER: No.
0 MR. LAVIGNE: No objection.
i MS. DOYLE: A-48 is admitted.
Q (Continuing by Mr. Hasselman) Now, isn't it also true
o that there is nothing in this agreed order that
o requiras Ecology and Clark Counly to go back over time
and ask some of the these questions -- where are the
[ mitigation projects gaing; where are the deveiopment

projects going -- so we can assess whether the

T4 trade-offs in the assumptions that are being made here

are valid or not?

A | don't think your order says anything about whether
we will revisit a [ot of the terms of the agreed order
and they become then terms of the permit as we've

incorporated into the permit.

0 But the permit gets reissued every five years, and

AR if we think something is not working or we missed

something the first time around, we can make changes
when this permit gets reissued.
Q And how is it that you will be able to have the

nformation to make that assessment? 13 there a
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cerson at Ecology that ‘wil be Jooking at maps, you
~now, where are the mitigation projects; are they new;
e they additicnal; are they actuaily matched up to
ke environmental harm of the devetopment?

| think what we would do |s we would look at the

>

yearly reports that teil us -- that really describe
the project that they're using and what they're based
on. | don't think we asked them to give us a map that
shows whare the development sites were and try to make
any type of a crosswalk here where development
occurred In watersheds where mitigation is occurring.
So we don't have that fuil plcture.

Q Do you think in your experience at Ecology that it's
likely that that kind of assessment will be undertaken
prior to issuance of the new permit?

A | wasn't planning on doing that assessment. We were
only planning on looking at whether the projects that
the county proposed were meeting their obligation and
whether thelr obligations under that agreed order and
then under the permit, whether they were meeting
those.

It's hard to look ahead and know whether or not we

think something is not working well enough and we want
to change the agreement or the order based on that

right now. We're Just starting that process.

1 Andis ¢ fair to say that the reason that this delay
s included in the agreed arder is that Ecolagy
1ssumed that Clark County wouid plan and execute new
‘ow controt mitigation projects to compensate for the
developmen? |s that why that delay 1s in there?

A That's one of the reasons for the delay, yeah. That's
probably - yes, that's the reason for the delay.
One, identify their obligation first or get a feel for
how big their obilgatlon is going to be and then get
the right combination of projects, you know, out to
bid and buiit.

Q And what I'm just trying to do is reinforce that this
reflacts your sense that the projects would be new
projects intended to be implemented for the purpose of
making up that flow control debt?

A Yes.

Q Let's briefly tum to the .1 cfs threshold. Can you
axplain what it is. This is the altemative trigger
for projects to come under the flow control
obiigation. You know, briefly, what is it, and why is
it important?

A Well, we covered this in the Phase [ appeal eariier
t00. I'm sure the Board remembers It distinctly.

(LAUGHTER.)

But I'lt go over it again.

Q Sure. In the reporting obligations, as you understand
them, do you think there's sufficient information in
order to make the kind of assessment we've been
talking about of matching up environmental harms and
benefits?

A Waell, | don't think we Intended to match up, to look
at where the development projects were going In across
the iandscape in relation to where the aiternative
projects were going to go in. We had not anticipated
that. And so 1 can't say that we would go back and be
looking for that. We hadn't planned to do that.

Q In your testimany, you talked about the potentiai or
the allowable delay under the agreed order between the
development that incurs the obligation and the
muitigation to offset it.

Do you remember that testimony?

A Say it again just real quick. I'm sorry.

Q 3ure. There was discussion of the delay time in
between putting in mitigation to compensate for the
chiigation that's ailowed. Do you rememter that?

A Yes.

Q And f | understood i cerrectly, you said it's not
exactly equal, but it's redlly not very significant in
the big picture; 1s that nght?

A That's what | said. | think.

So we have these size thresholds for projects where
wae think it's reasonable to trigger flow control, and
they're based on -- the uitimate basis for those size
triggers, 10,000 square feet impervious surface or a
conversion of forest to pasture or lawn and landscape,
they're based on having a certain increase In runoff
from the site that we think we can manage with the
facility.

Now, having those individual size thresholds,
though, you couid have a project that's just under the
threshold for impervious surface that triggers the
flow control requirement and just under the threshoid
for pervious conversion forest to lawn and not trigger
those individual threshoids, but together, when they
both occur in a project site, you're over an increase
of .1 cfs that we would like to see managed.

So as the faliback, we have that number as a
threshold in the requirements, too. But this is based
on the existing land cover. So given the existing
land cover, are you going to make enough changes at
this site that you will cause a .1 cfs increase from
the existing condition at the site. And that triggers
the flow control requirement also.

Does that do it?
Q@ Tkay. Far enough.
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Zo you have a sense of how often it is that this
thrashold ‘would bring :n a project that would not be
cicked up oy the cther thresholds? Is this sort of a
-re-in-a-thousand kind of situation, or is this

relatively common?

A | can't say. | mean, it depends an the typical

development that occurs in any particular area and how
fraquently the sizes of projects that might happen,
And | can't say. | don't know.

Q Soyou couldn't say whether it '‘wag, you know, one in a
hundred or 90 in a hundred?

A | don't think it’s 90 in a hundred. | think it's a
much smaller number than that, but i don't have a good
basis to give you a guesstimate,

Q Lastquestion. You talked about S4 of the permit, the
provision on water quality standard violations. Can
you tell me how many natices have been filed ‘with
Ecology under S4 to date?

A tdon't know. And | don't know bacause I'm not the
permit manager, and | know that's a lightning rod
issue, and so | try to close my ears and run away from
it, bacause | don't want to have to be involved In a
discussion of how we manage that.

Q Okay. Fair enough.

In your opinion, if a permittee or a group of
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permittees has never sent an 34 notice to Ecology, can
one reasonably conclude from that that stormwater from
MS4s is not contributing or causing water quality
standard violations?

| don't have the detalls of S4 at my fingertips, so

>

it's hard for me to respond to that. But! wouldn't
think that just because someone has not reported
doesn't mean there Isn’t an ongoing issue,
Q And, in fact -- and | think this gets back to the
Phase | testimony -- it's pretty typical that
Jischarges from MS4s are contributing to or causing
violations of water quality standards; is that not
rght?
A | think In general across the landscape, | mean, if
you just look at the 303(d) Iist, the reasons why a
lot of those waters are on the list is because of
urban stormwater. And so it's fairly common, when you
have any significant level of urbanization, you've got
alt kinds of -- you've got Issues with various
poilutants as well ae with hydrology.
MR. HASSELMAN: | don't have any cther
questions.
143. CQYLE: Mr. Lavigne?
MR. LAVIGNE; ‘ves. Thank you

ECIRECT EXAMINATICN

BY MR. LAVIGNE:

Q Mr. O'Brien, Mr. Hasseiman asked you a number of
Juestions about the exemption from the flow control
requirement for highly urbanized areas. Do you
remember that line of questions?

A Yes,

Q Does the Clark County flow control program give Clark
“ounly the same flow control exemption as applicable
to highly urbanized areas?

A No.

Q Why not?

A Waell, they don't qualify for Iit. No areas are over
40 percant, 30 the default -- wherever they haven't
done basin planning to change this range of flows
we're trying to control, where they haven't done that,
they have to go with the defauit.

Q And in your opinion, has Ecology allowed Clark County
ta change the defauit with the flow control program?

A Not with this program. They haven't been allowed to
change the default. They're stlll responsible to meet
it. They're maeeting it in an alternative way, but |
think they‘re meeting it.

Q So, in your opinion, a suggestion that they're not

being required to meet the defauit standard isn't

accurate?

A | don'tthink it's accurate, because it just takes a
myopic view that's not accurate of what's going on in
Clark County.

Q Mr. Hasselman also asked you a number of questions
which he premised by asking you to ignore the portion
of the county's flow cantrol program where the county
provides the incrementat benefit you testified to.

In your opinion, is that a proper way to analyze
the impact of Clark County's flow control program?

A No,

Q Why not?

A Because it doesn't take the entire scope of their flow
control program into consideratlon, which Is what |
think we did and what you fairly have to do to
entertain proposals that we think could be equivalent.

Q And | don't know that you need to 7o to the exhibit,
but you were asked to look at Exhibit 48, which was an
e-mail that you wrote to Mr. Schrieve responding to

<omments from the Rosemere Neighborhood Association,
and you were specifically asked about the county
taking retrofit money and using it for the flow
control program.
Do you remember that line of questions?

A 1remember those questions.
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2 Somy question to you 1s, Mr. C'Brien, :s there
znything in the permit that would prevent Clark County
‘rom taking money # had historically used for
etrofit programs and spending it for something
ompletely outside the stormwater permit aitogether?

A They could do that to some extent. They stlli have to
provide some level of a CiP program. They can't zera
it out, because that would obviously be a permit
violation.

But since there's no minimum performance standard,
it's hard for us to critique the level of effort th'at
they're making in total.

Q So, for example, if they decided to take some of their
CIP money they'd historically spent and spend it on
schools or parks or low-income housing, there's
nothing in the permit that wouid prohibit that, is
there?

A Or painting ail thelr county vehicies pink. | don't
think there's anything that prohibits them from doing
that other than they stili have to have some money in
that fund.

Q And this question about a metric for the retrofit
program, is that something Ecology is considering
re-avaluating for the next issuance of the permit, do

you know?

A No. Flow control standard is intended to prevent both
increased harm due to high flows in the receiving
‘~ater body, and then that portion that goes to the
historic condition over and above the project site is
intended to make progress towards solving the high
. flows that could be contributing to ongoing impacts in
that recelving water body, make progress in bringing
those down.
‘ Q Sof the county allowed a ot of development to
v happen high up in a watershed or some other high-vaiue
1 site, and they complied 100 percent with the default
b requirement in the permit, did all the flow control at
the site, would you expect there might still be some
1 harm to the receiving water, notwithstanding the fact
Lo that they implement the defauit standard at the site?

A Waell, let me broaden your question for you a little

-

bit, Mr. Lavigne.

1+ If they followed the prescriptions In their permit

v about providing all the default flow controi at the

_0 site and treatment at the project site and

it construction site erosion control at the project site

2 and all the other minimum requirements, there would
1 still be -- if that's all they did, there wauid stiil

T be cumulative impacts to the recelving water body that

i aren't addressed by meeting their NPDES permit
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A We have not discussed whether the metric should be
changed or not. You know, the whole permit comes up
for reissuance. As we become aware of |ssues, we have
to decide which Issues we think are worthwhlle and
worth our time to try to tackle to refine. And we
have not had an expilcit discussion of whether we
would revisit that In the permit reissuance,

i don't think we've had those discussions, butI'm
not the permit manager, and I'm not at ail the
meetings for permit management.

Q ‘You were asked a number of questions about matching
environmental harm from development with the flow
control improvements that the county wiil be
implementing under their program.

in particular, | think Mr. Hasselman used an
example of a lot of dévelopmenl occurs higher in the
‘x¥atershed over some other high-value site and the
improvement project happens eisewhere.

Oo you remember that line of questioning?

A To the extent that ! understood it, | remember it.

Q Well, my question relates back to, | think, somaething
you testified to in direct. ‘Vas it the intent of the
fefault flow control program in the perinit to ensure
that there would be no adverse anvironmental impacts

from Hevelopment?

1 obligation as it exists now.
- Q Thank you, Mr. O'Brien.

MR. LAVIGNE: | have nothing further.

MS. DOYLE: Okay. | think it's time for Board
p questions of this witness. \Who's gaing to start?

Mr. Lynch doesn't have any. So go ahead.

EXAMINATION

' BY MS. MiX:
! Q Thanks, Mr. O'Brien, for your reiteration of your
1 previous tastimany before the Board and reminding us
of prior under-oath statements in your testimony
today.
1 guess 1 still have a question about at the time
the agreed order was executed and laoking at it now,
you had testified and | think had concerns leading up
lo this that there be a certainty of implementation
and that funding be assured for the mitigation
program. And |'m just still not real comfortabie
understanding how this agreed order answers that
' question for Ecology.
How does it commit to a funding level and a
sustainability of both the retrofit program and the
mitigaton program?

A Well, the agreed order and then the subsequent permit
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modification just focus on, are they going to be able
to meet this aiternative obligation. it doesn't

speak, | don't think, a lot to what the county is
doing for another permit requirement, which is
C-whatever-it-is, Cé or whatever, the CIP program.
It's a separate permit requirement that they have to
have a CIP program and that they can't just zero it
out; they've got to keep it going.

When | was involved in trying to decide what to do,
| had a concern about the county's overall level of
effort and making sure they weren't going to pull
back, and so | assumed that like most other
municipalities in the state, stormwater utilities,
they had a certain amount of CIP that they got funding
for, and they only got a certain amount, and they
pretty much spent it.

Not very many communities that | know of have a
surplus that's been left over, a cushion, so | dldn't
know they had that cushion. They're usually just
trying to keep up with the CIP they're obiigated to
and they have revenue for.

And that's what | t—hought was the case with Clark
County, and the question | asked of Clark County was:
Is your identification of your level of effort on your

CIP program going to continue? The answer | got was
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an aiternative approach to, you know, getting at the
same issue of correcting existing problems.

But if they wanted to take money from some program
outside of the permit, the permit obligation, and stop
doing that, those programs, and to meet this
obligation, | don't think the state has any business
telling them where to get their money.

Let me give you an example that you raise your eyes
at maybe, but | don't think there's anything that says
it's illegal. They couid have a program to restore
fish habitat in lots of streams, okay. That's not an
NPDES permit obligation because it's not a stormwater
discharge, doing some riparian, you know, changing
stream channels. They can be doing that. It's
outside of the permit, and that's why we don‘t give
them credit for that in their CIP requirement of the
permit.

If they wanted to stop doing that and put all their
money into meating their alternative mitigation
obligation, what's the net benefit overail to the
Clark County environment? | don't think that's
overall a wonderful thing to do. But all we can focus
on in the permit is what we have a legal right to do,
and we can't stop them through the permit from doing

that.

yes.

And [ think the county has tried to provide you
testimony that they think that they're continuing that
obligation, and they're also going to have ample money
for some number of years to meet this new obligation.
And the reason for that, in part at least, is that
they have this reserve pot of money.

It's also true, | think, that they're pulling in
money and getting credit for programs that were
outside of the NPDES permit scopa, such as the legacy
program, where they're trying to protect areas and
might even be planting trees.

| think it's a problem for Ecology to ride herd on
any of these permittees on where they get the money to
meet thair permit obligations. | don't think we can
make a fix. | mean, there's potentiaily an issue here
with levels of effort and transferring money. We can
make potentially in the next permit round something
that identifies the minimum level of effort on CIP, so
we make sure they're not robbing Peter to pay Paul too
much,

I'm not saying that's what the county Is doing
here, but if other people wanted to do this, we would
want to have some minimum level of effort identifled

for both of those parts, for their CIP obligation and

Q Let me ask another question that came up with
Mr. Schrieve yesterday about low impact development
and understanding that | understand the department is
still working lo implement the Board's Phase | ‘
decision on LID.

Are you of the same opinian as what | thought
Mr. Schrieve said yesterday, that this alternative
program for flow control does nat change at the
subdivision and parcel level ihe requirements to move
forward with low impact development, or how do you see
those married or divorced?

A [I've got two reactions to that.

Q Okay.

A So what we've been trying to do aver the last year is
to figure out how to implement the Board's previous
rufing In regard to LID. Alt of our work to date has
been kind of focused on developing a new mintmum
requirement for LID that we would require locai
governments to impose on all new development and
redevelopment in thelir jurisdiction. And so all
projacts are going to have to do that.

And 1 don't see LID as being something that is
going to be as easlly transferable off the project
site. That's gaing to probably have to stay at the

project site.
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Q2 Exactly.

A So ! think the concern about not doing LiD at project
sites in the long run, if we get this in place, if
‘~a're successful, then we're going to be getting LID
at a lot of project sites. That's going to be
happening. That will help those project sites reduce
the sizes of the detention facility they need. So
that's a long-range answer.

But there's a short-range issue too. Until we get ‘
that requirement in place, does what the county is N
asking at the development sites now, is that a 1l
digincentive. And it could be perceived as a
disincentive because the pond that the developer has M
to put on the site is smaller than the pond to o5

mitigate back to historic. And because it's smaller, vl

they lose iess buildabie lots, and so maybe a project N

might pencil out easier than otherwise.

And | don't think that's a significant issue, and

that is based upon the experience we've had for over )

ten years in King County where they've had this L
default flow control standard. Admittedly, their old i
standard was -- | don't want to confuse you too much, .
but they used the 1979 land cover condition as what

applied to the site. T

-arrectly. you didn't expect Clark County to reduce
A5 current ‘evel of effort on the retrofit program --

A Yes.

A -~ when it moved to the agreed order.

And my questton for you is, when you consider level
cf effort, are you thinking of it .n terms of dollars
cnly, particular projects or numbers or types of
orojects? ‘/Vhat do you mean when you talk about levei
cf effort, and how do you evaluate a similar tevel of
effort?

A It guess | was always thinking In dollar terms, how
many dollars are they spending on a program.

Q So your expectation was that they would continue to
spend at ieast as much as they have been on the
retrofit program?

A Yes.

Q My other question is, and | Quess I'm not that
embarrassed to reveal my ignorance here, but step back
for me a little bit to the basics of the MS4 systems
that are involved in these permits and explain -- I'm
Jetting at the issue of the location of the mitigation
projects in relation to the development sites, and |
want to understand the flow that's coming off of a
Jdevelopment site into the MS4 system. (s that always

going to be discharging in the same sub-watershed as

So if they had a forested undeveloped site in 1979 Ll
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and it's been cleared in 1980, they still have to
provide mitigation back to forested, and if it's
forested now, they've got to do it. They've had lot
of sites that have to meet forested historic land
cover condition with the duration standard almost 15
years ago. ¢
No one was stepping forward -- there aren't lots of
people stepping forward when we're volunteering to do
LID because of this egreglous flow control standard. "
And there weren't any iess, any difference, at sites
that oniy had to meet the prairie standard.
| don't think there's -- my conversations with the
King County folks is there won't be enough of a driver
there to make LiD happen or not. We needed another R
driver. And, boy, you've given us one. o
Q | don't think I'll ask any questions about your
position on vesting with respect to low impact "
Jevelopment going forward. T
MS. MIX: Those are the only questions | had.
MS. DOYLE: | do have a couple of questions.

EXAMINATICN
BY MS. COYLE:

Q) Back cn the issue of the level of effort cn the

cetrefit program, if I'm understanding yout testimony

the development site?

A in general, yes. | mean, you don't want to be pumping
stormwater very often, so it's going to probably
generally drain the same direction and to the same
creek. In fact, we've got a minimum requirement that
says wheraver practicable you want to keep the water
that was coming off the site prior to development
going into the same water body after davelopment so
we're not transferring fiows around.

Q That's kind of what | just wanted to understand on a
basic level. Okay.

MS. MIX: Just one other thing,
MS. DOYLE: Go ahead.

FURTHER EXAMINATION

BY MS. MiX:

Q 1justwanted to ask ane other hopefully brief
question on the question of the equivalency of the two
programs, and | understand better now what Ecology is
3aying about flow control will oceur; it will just
aceur at a different site,

But is another way to look at that equivalency -- |

Jon't know if | can ask this. Let's say the county
had an ordin.ince that required flow control to the

farested condition that would 2nsure that Al

ED CS'ERIEM/Board




A

{evelopers did that, and # followed through from the
srdinance down to the qround ‘evel. Now you have an
aqreed order where you have the acreage requirement,
nd that 1s equivalent in the sense that it ensures
‘hat there will be "X" amount of flow control, that
the ordinance s equivalent to the agreed order,

Coes that make sense to you?

I'm not sure | got your question, but, | mean, if it's
getting at the issue of how are we sure that we're

getting the same amount of flow control --

Q Yeah.
A Well, | mean, truth be told, i've said this before to

folks and said it to Mr. Hasselman, who got a good
yuck out of it, you know, this isn’t an exact science,
this stormwater stuff. There's error in the modei;
they’re error In various ways the model gets used; you
know, there's some error in just tracking acreages,
whether this acreage provides the same amount of flow
to a stream over here as it did over here.

There are differences, but, | mean, the differences
due to not taking into account soil and slope aren’t
big, and the differences in where you're at in the
watershed can be an issue, but we think that the
criteria that are set up in the agreed order in the

big picture get at trying to make sure we're making

Q

the original permit conditions. 've not heard
anything from any witness or in conversations with
people in-house that this is not environmentaily at
least an equivalent proposal.
Okay. That helps more. Thanks.
MS. DOYLE: !s there any follow-up to the
Board's questions? ['ll start with Mr. Hasselman.

MR. HASSELMAN: Just quickly.

EXAMINATION BASED UPON BOARD QUESTIONS

BY MR. HASSELMAN:

Q

A
Q

A
Q
A

Ed, do you mind putting that map that's behind you up
on the easel.

{Witness complies.)

And since the legend is hard to read, can | just ask
you to confirm that the red lines represent streams in
which there are ESA-listed saimon? Or let's just say
saimon. They're all ESA listed.

The red line iegend says salmonid specles range.

Okay.

So it's where all the saimonids occur apparently.

Q We referred to the municipai stormwater sewer system,

In your experience, is a municipal stormwater sewer
system like a sanitary sewer system in the sense that

it cotiects stormwater ali over, channels it into some

201

the progress that we hoped to make with the original
default.

Under the original defauit, we're not controlling
where development happens, so where you might get
improvement from an environmental perspective is
random. At least under the agreed order, the county
is going to be trying to put the mitigation into
watersheds where they think -- and we generally agree
with criteria they've used to try to identify those
environmental benefit areas -- where it's important to
provide it.

And, yeah, we could put so many conditions on this
to make it exactly as much as we could the same, and
you're going to hamstring the program so much that
it's not going to be implementable, and there’'s not
going to be -- the gain from doing it, we don’t think
is worth arguing about.

And, you know, we tried to make the issue on the
big -- we tried to cover the big picture issues we
thought were important, and some of the things maybe
‘we missed, well, let us know what it is and we'll see
what we can do. But!l think we've covered the big
issues.

1 don't agree with anyone’s assessment so faron a

technical basis that we aren’t meeting the intent of

[e9]
N
w
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Q
A

Q

grand centralized point and does something with it
there?

Not exactly. | mean, the concept of collection and
discharge at a specific point is the same, but, you
know, for a huge area you might have one sanitary
sewer system that has one discharge point, whereas for
storm sewers, you've got a lot of discharge points
throughout the watersheds.

On the arder of dozens or —

Yeah, probably.

-- thousands?

For Clark County, it's hundreds if not thousands,

Of different discharge points?

Stormwater discharge points, right.

And MS4 includes any county-owned gutter or curb or
pipe; isn't that right?

Roughly, yes.

And ditches as well?

Ditches, Especialiy in the county areas, a lot of
conveyance via ditches,

And is it typical that the paint of discharge is
frequently fairly close to the point where the runoff
is generated? | imean, is it usually piped for some

great distance at a tima?

A Notas much as a sanitary sewer system, if you're
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using that for comparison. It generally discharges
into the same water body that that site might have
contributed to via overland flow or through natural
drainage channeis that might be termed creeks. It
will discharge to the same point.

2 Ckay.

A Roughly, not too far away.

7 Bul it could be two feet away. there couid be a
=ollection point of -- what do you call it on the
street?

A Catch basin.

Q A catch basin could be just discharging three feet
away?

A That's a hyperbole. But, yes, roughiy.

Q Does that never happen?

A Usually not three feet. Usually there’'s abitof a
setback. Butit's not that far.

Q Okay. Sois it fair to assume, looking at this map,
that there are many, many discharge points discharging
to streams within the range of salmonids in Clark
County?

A Yes,

MR. HASSELMAN: That's ali | have.
MS. DOYLE: Mr. Lavigne?
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wan't excuse you since | understand you et to come
back, sf there's ime, for the county to .3sk questions
it alater pont.

R LAVIGNE: At this point, we would call
tAr. Bdl Moore.

(WITNESS SWORN.)

MR. LAVIGNE: Ms. Doyle, before | beqin my
examination of Mr. Moore, | have a document | intend
to ask Mr. Moore to refer to to refresh his

NN recollection, and | also uitimately intend to move for
its admission.
v I've shared the document with Mr. Hasselman earlier
n the proceeding, and | understand he may have
L3 objections to it. It's not a document we identified
in our exhibit list, but ! still believe it's
uppropriate for Mr. Moore to use it to refresh his
LT recollection,
L And at this point I'd like to hand copies up to the
) Board as well so they can follow while we're going
through Mr. Moore's testimony, and you can decide,
when | move to admit, whether it comes in or not.
MS. DOYLE: QOkay. Shail we give this a number

i for identification purposes to stant with?

1 MR LAVIGNE: Yes. And | wouid propose we add

20 it at the end of the joint exhibits or identify it at
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EXAMINATION BASED UPON BOARD QUESTIONS the end of the joint exhibits, whatever that is. J-24
X perhaps?
2 BY MR. LAVIGNE: 4 MR. HASSELMAN: | don't ihink --
Q Mr. O'Brien, you were asked questions about the ‘ i MS. DOYLE: Looks like it woutd be J-22. \We'lt
4 county's level of effort under tha retrofit program by mark it as that for identification.
Board Member Doyla. Do you remember that? N MR. LAVIGNE: | think we have a 22 and 23
A Yea. 7 already. 22 is the Phase | permit modification from
Q And | just wanted to clarify, when you said your September, and 23 is the September 2010 modified
axpectation was that the county would continue with ’ permit.
" its same historic level of investrment, that historic o MS. DOYLE: Well, the list that I'm working off
level, even before the order was put in piace, it e of -- and | know the lists have change, but it does
L bounced around, didn't it? z say Revised Final List of Joint Exhibit Showing
A Waell, having looked at information from the county, it Reserved Objections dated the 27th, the day before the
appears to have bounced around. hearing - only qoes up to 21. 30 let's choose a
Q And that's not atypical with other permittees, is it? number for it, move on, :ind we'll address the
A Well, it's not atyplcal because you might have -- housekeeping [:iter.
there are some projects that simply cost more than MR.LAVICNE: | will seloct J-24, then
others, and when you get a blg project completed, you MS. DOYLE: Ckay. ‘e vail call this one J-24,
know, it will show up in one year, and it will bump up B Flease proceed.
' that year over the others, n MR. LAVIGNE: Thank you.
Q Thank you.
- MR. LAVIGNE: That's ail | have, WILMOT "BILL" MOQRE, being first duly sworn to teli the
MS. DOYLE: Ckay. Thank you, Mr. O'Brien.
‘Ne're finished -- truth, the whcle truth und ncthing
THE WITNESS: You're welcome. but the truth, te: tified 15 foilews:
£1S. DCYLE: -- -mth yeur ‘estimony far now. |
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A That's correct.

‘2 s there any reason that a weltintentioned, competent
'ean water prcgram manager ‘aouldn't mplement nt in
‘hat manner?

A | have no reason to suspect that they wouidn't.

Q Co you have any reason to suspect that the management
staff of Clark County are not well intentioned or not
competent?

A No.

MR. POTTER: | have nothing further.

MS. DOYLE: Okay.

MR. HASSELMAN: Can | have one question?
MS. DOYLE: Mr Hasselman, Il allow you some

additional cross.

CROSS EXAMINATION

BY MR. HASSELMAN;

Q Back to A-55, if you don't mind, bottom of page 2, the
section that Mr. Potter had you read. In the first
sentence starting with, "In the appeat, the
Neighborhood Association.. " in that first sentence
tefore the parentheses, that's characterizing the
Neighborhood Association's argument; s that correct?

A Thatls correct.

Q And in the parentheses, it says “a decent argument,”

CIRECT EXAMINATION

BY MR. POTTER:

Q Mr. O'Brien, you're still under oath.

1 want to just ask you a question about the timing
1ssue, a very simple question.

if the county does flow control projects in advance
of new development occurring so that we have more
mitigation credits, the more mitigation cbligation,
‘~ould you agree that there is no timing issue; there
is no delay?

A Yes.

Q Second question on timing.

The permit does not have a similar “You must have
your detention facilities complete within two years of
the start of construction”; that standard in the
agreed order does not appear in the parmit, does it?

A I'msorry. Could you repeat?

Q Sure. My question is, you understand that the agreed
order says that the county mitigation project has to
be completed within two years of the close of the year
in which construction began on the development
project?

A Yes.

Q Okay. So that's sort of what frames our two-year

delay or three-year delay or whatever you want to call
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efcetera, etcetera.

Is that your characterzation of our argument, or
are you just saying that we think it's a decent
argument?

A This was my opinion based upon icoking at your
argument and trying to convey to my director looking
at it in, ilke | said, a very cursory -- and | could
go back and ook, but It locks like less than 24 hours
since the appeal was filed that | wrote the e-mall,

It was my assessment based upon that in a very quick
kind of raview and the merits, If you wiil, to my
director.

Q Okay.

MR. HASSELMAN: That's ait | have.

MS. DOYLE: Anything further?

MR. POTTER: Mo.

MS DOYLE: Did the Board have any questions?
Allright. Thank you, Mr Moore. You are excused.
And let's go ahead and stop the clock for just a

minute, and | believe we'll have Mr. O'Brien back on

the stand next.
EDWARD O'BRIEN, being previously duly sworn to tell the

truth, the whole truth und nothing but

the truth, testified as follows:

the delay argument. And now I'm focusing on the
permit with respect ta flow control.

When are detention facilities required to be
complete and operational under the permit?

A At project sites?

Q Yeah, project sites, new development project sites.

Is it at the time that the project is complete, the
facilities have to be operational? And I'm talking
about the facilities that pertain to the historic
condition,

A I'm a little bit unclear about that. | don't think
there's a provision In the permit that says when those
facilities have to be operational,

Q Okay. Well, in this case, you know, we're comparing
the protection in the agreed order to the protection
in the permit, and on this timing issue, we're very
clear on what the requirement is in the agreed order.
No one has, to my knowledge - well, someone just says
you have to have those post-construction faciiities ~
they're called that, right, the detention at the
development site?

A Yeah,

Q Theyrereferred to as post-construction facilities,

And that's because they're after construction, isn't

it?

RDILL MZIORE/Cres

(Hasselman)




A Right. | can teif you my understanding of what

happens in most cases is that during construction they
have to have temporary erosion and sediment control,
and if you have a site above | think it's one or two
acres in total, you're required to have a sediment
control pond on site so that your runoff during
construction, any sediment goes into that pond, and
you try to get some removai of sediment.

Because these project sites that drain to streams
have to provide flow control for the deveioped
condition, | think the usual operating procedure is
that they build the pond that's intended for flow
control early, the first step of construction, because
they're going to use it to meet their erosion control
requirement.

Now, there's a catch, In order for the sediment
pond to work, you want water to build up in that pond.
And 30 -- God, this gets confusing; I'm sorry -- if
the pond iIs being used for treatment and flow control
for that development, which, again, is the most likely
case, you do have the lowest orifice that lets water
out of that pond to meet the flow control requirement
is elevated, and there's three feet of dead storage.

And what the contractors commontiy do is they use

that dead storage to meet their sediment erosion

confusing, and I'd hoped we weren't going to go there,
but here we are,
(LAUGHTER.)

Q And my question really wasn't — t's just focused on
facilities that provide detention to the historic
condition. And if you don't know when those
facilities need to be on line operational under the
permi, then | will -

A The permit didn't speak to it, but the assumption is
they have to be on line when the project is finished,
but the commonly --

Q Used for something else during construction?

A Yeah,

Q But | don't care about something else. | care about
the historic condition. So they perform the historic
condition function at the completion of construction,

Forget it.

A Waell, it's fully there at completion of construction,
yes. No doubt that would be latest.

Q No, that's all right. It was probably a bad question.

You've been present through much of this hearing?

A Yes,

Q Is there anything that you've heard during the
testimony that makes you believe that the county is
not going to continue its structural retroft program

ey
3
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control requirement. Sometimes that volume that
they're using to do that isn’t enough, and they have
to piug up some of those orifices a bit to let water

go deeper. So you might not have fuil flow controf
during construction that you're going to have
post-construction, but you have some amount of flow
control because you've still got those orifices that
take water away.

Now, if you're just using the pond for flow
control, those orifices are down at the bottom, and if
we aliow them to operate, we wouidn't get the
sedimentation we would want during construction. So
we have guidance that tells them to plug those up a
bit, and the resuit is we only get effective flow
control to, like, half the two-year storm through a
two-year storm during construction because we plug
those fower oriflcos.

Now, most construction projects only last a year or
two, so the likelihood that we're going to get a big
impact is less. Before the project is done, they have
to unplug those orifices and clean out any sediment
from the pond, $o0 now the pond is going to operate as
normal.

So this makes -- you know, trying to make this

crosswalk on what's delay and how much delay is

915

to alevel that's going to be compliant with the
permit and consistent with what our past practice has
been?
A | don't think I've heard anything.
Q One question about project location.
if you have a development occurring at a location
on a stream or leading into a stream — say, this one
flows here - and you are going to look at where
shouid we put a mitigation project, okay. This goes
{o the upstreanvdownstream issue.
If there's a project that's identifled downstream
that provides more environmental benefit than a
project that may be located upstream, do you think
it's more beneficial to do the downstream project or
the upstream?
A Wall, you loaded the question, so ! think | can only
answer yes,
(LAUGHTER.)
Q That'smy job.
But seriously, | mean, if you're going to manage —
a responsible manager, is he going to be iooking for
where do we get the most for the investment, what
provides the most environmental benefit? In your view
is that the more appropnate criteria as opposed fo

upstreanmvdownstream?

ED C'BRIEM/Direct

(Potter)




A Well, | think the upstreanvdownstream can come Into
piay in deciding where the more environmental benefit
is at.

Q No doubt.

A Butiike [ said, it's somewhat dependent on the
quaiity of the habitat in the two streams that you're
talking about switching in addition to the focation in
the watershed.

Q The default standard i3 not specific to development
site characteristics, is t; it's the same for every
development site?

A Yes, it plays out different in maybe how much

development in an area.

And who pays for that, | don't care. But that's
another way of meeting the default requirement for
providing flow control.

And In regional facilities you can make them meet
‘whatever standard you wanted to at that site, s0 you
could have regional facilities that served all these
project sites in one basin, and if they didn't match
the -- weren't sized to match the historic condition,
then the county would be obligated to make up for that
difference by detention someplace else, either in that

same basin or In another basin where they think it

o«

detentlon you might have to have at a site, but the
13 might be a higher environmentai priority.

standard Is the same. !
N Q And so do you have an understanding of whether Clark

Q But the requirement is blind to site characteristics?

A Yes. } L8 County's proposed projects fall into that category or
MR. POTTER: Nothing further. ;oie not?
MR. HASSELMAN: | don't think | have anything. i 7 A I think most of their projects are more of the same,
MS. DOYLE: Okay. Are there any Board I 19 like, size projects as you would normally get at a
L9 subdivision development type project.

questions? | actually have one. )
: ] Q Okay. Thank you.

EXAMINATION , 1 A So, | mean - apologies to all cat owners - there's
b more than one way to skin this cat.
BY MS. DOYLE: ' 3 MS. DOYLE: Anything to follow up?
Q This is related to the questions that Mr. Potter was ‘ g MR. POTTER: | would.
asking you, but in some respects it's looking ahead H 35
|
9191 321
to, | think, the testimony that's going ta be coming l 1 EXAMINATION BASED UPON BOARD QUESTIONS
from the next witnesses. i
! z 8Y MR. POTTER:

Do you have an understanding of whether the flow

contrai mitigation projects that Clark County is 3 Q How certain ars you of that, Mr. O'Brien, that those

doing. would you characterize them as regional : 4 mitigation projects are — weil, are you saying that
detention projects, or are they simply small scale ‘ 5 they just serve a single subdivision, or are you

projects that are in a different location from the

7 A 1thought that some of them did. | mean, just looking

]
| € saying that -
1

development site? If you know, can you expiain what :

!

your understanding s ] at the names of them and the sizes of them, | thought
' ] t of tf
A Waell, | don't know the background for why you're ! most of them were not what | would call blg reglonal
. L0 facllities. Now, if they are, then | ~

asking this question, but | can tell you from my look
1l Q Well, then { just think it's fair that you give an

at the very brief description of the types of projects
1z indication of your degree of certainty when you say

Clark County was proposing to meet their obligation,
i that.
| A Okay. Well, ] -

.3 MR. LAVIGNE: | wiil object to that question.

they're mostly projects that are serving subdivisions,
individual subdivisions, and so | wouldn't call them

regional detention facilities. They're faciiities . )
Lo That's argumentative.

serving subdivisions. 3 MR. POTTER: | don't think f is.

Now, they could do a reglonal facility, one big
facility at a location serving multiple subdivisions.
That's certainly an option. [n fact, that's an option
for meeting the default flow control standard. The
county could decide, rather than having developers
build detention faciliities for each subdivision, they
could have regional facilitles, fewer facilities, if

you will, built but bigger to search ail anticipated

MR. LAVIGNE: Ask him a question.
A Lat me respond this way.
MS. DOYLE: Just a minute.
Could you reask your question, Mr. Potter.
MR. POTTER: [l ask it the same way.
Q (Continuing by Mr. Potter) How certain are you, when
you testify that the mitigation projects are — ‘vell,

I'll break it in tao pieces, because | think there's

D <
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I. INTRODUCTION AND QUALIFICATIONS

1. My name is Derek Booth. [ am a geomorphologist by training and have a Ph.D.
in geological sciences from the University of Washington (1984). I am also a licensed
professional engineer (Washington) and protessional geologist (Washington and California).
Since 2006, I have worked for Stillwater Sciences, Inc., a scientific consulting firm, where I am
currently president and senior geologist. Prior to 2006, I spent ten years in various research and
teaching roles as a professor at the University of Washington. Between 1985 and 1996, | worked
as a geologist for King County, primarily with its Surface Water Management Division. My
research and publication work has focused on studying the response of natural systems—
particularly rivers and streams—to human activities. I have authored scores of articles, book
chapters, and conference proceedings related to the impacts of urbanization on streams and
rivers. | have substantial expertise in studying the impacts of stormwater runoff from urban and
urbanizing areas on rivers and streams, particularly in western Washington. [ am currently a
member of a panel of scientific experts convened by the National Academy of Sciences to
address how best to reduce the water pollution impacts of urban stormwater.

2, [ have read the Phase [ Permit (“Permit”) and associated fact sheet, as well as the
2005 Ecology stormwater manual and I am familiar with earlier iterations of that Manual. [ am
very familiar with most of the literature addressing the impacts of municipal stormwater and
development on water quality, rivers and streams, and beneticial uses, and the literature
addressing various stormwatcr management techniques and their comparative effectiveness at
protecting rivers, streams, and water quality. My C.V. is attached as PSA-104.
1L STORMWATER IMPACTS TO RIVERS AND STREAMS

3. The hydrology of lowland western Washington is well studied and some general

observations about the hydrology of a typical forested, undeveloped site in this region can be
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made. Approximately half of the rain or snow that falls on a typical site 1s intercepted by trees
and other vegetation and cither evaporates back into the atmosphere or is absorbed by the
vegetation from their surfaces and the soil; this is known as “evapotranspiration.” The other half
is absorbed by the soil itselt and slowly infiltrates into groundwater over time or moves through
subsurface tlows of various depths downhill until it is discharged into a stream. Very little, and
often no, runoff moves over the ground surface (known as “overland tlow”) before entering a
stream channel or being otherwise expressed as a surface-water wetland or lake. In general,
nearly all of the water in natural surface water bodies (i.e. streams, rivers, lakes) has originated
from either shallow or deep groundwater discharge; commonly, the only direct surtace-water
inputs are direct precipitation on the water surface itself. These observations are confirmed by
PSA-11 at Table 1. (Beyerlein, Why Standard Stormwater Mitigation Doesn’t Work). The data
presented in this document are consistent with my observations and the literature generally.

4. This hydrologic regime significantly attenuates the quantity and rate of movement
of precipitation into surface waters. In undeveloped watersheds, stream flows often respond very
little to rainfall during and at the end of the summer dry season, as the soil most often has the
capacity to store the volumes of water generated by these events. [ have not systematically
reviewed all available data, but [ would expect that rainfall totals of up to several tenths of an
inch would produce little if any flow increases under such circumstances. As the wet season
progresses and the soil’s moisture holding capacity gradually tills, however, rivers and streams
start to respond with higher discharges during storm cvents as water slowly works its way
through shallow subsurface and groundwater flows to the strcam. The inverse phenomena are
observed on the tail end of storms and at the close of the rainy season: stream volumes drop
gradually as the water moving through the subsurface tapers off. During the dry season,
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instream flows are chietly maintained by groundwater, as there are very few storm cvents.

3. The consequences of these natural patterns are tundamental to appreciating the
impacts of modern urban stormwater on streams. The natural response of flow in surface
streams to a precipitation event is a gradual increase followed by a gradual decline. In winter
during large storms this increase can occur more rapidly, but the rate of increase is always slower
than would result from the direct surface input of runoff, because most of the water is entering
the stream via subsurface pathways. Rivers and streams in western Washington, and the aquatic
life that inhabit them, evolved in response to these patterns, and are well adapted to them.

6. Many of the geologic maps of western Washington in common use by geologists
were created by me and I have a detailed understanding of the nature and distribution of geologic
materials in western Washington. In general, they are highly variable. Underneath a layer of
topsoil of varying depth, commonly a few feet thick, two geologic materials predominate,
“outwash” and “till.” Outwash is generally sandy and grévelly, and it allows for the rapid
infiltration of water. Till is a heterogeneous mixture of silt, sand, and gravel that was highly
compressed by the glacier that deposited them. Although topsoils developed on top of both
outwash and till can be quite permeable, fresh unweathered deposits of till that underlie the
surface topsoil layer typically display variable but generally very slow infiltration rates of about
an inch per month. Till is the more common of these geologic materials, with recent region-wide
compilations across the Puget Lowland suggesting that it underlies about 2/3 of the land area.

7. The topsoils that have developed on top of the till and the outwash are much more
similar to each other in their physical and hydrologic propertics than their underlying *“parent”
deposit from which they have been derived. As long as the topsoil layer has not been
compacted, stripped, or otherwise disturbed, both soil types have high infiltration capacities
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relative to common rainfall intensities over the region (i.e., infiltration rates greater than a few
inches per hour). They both have a high sand content and porosities (i.e., the fraction of their
bulk volume that can be filled with either air or water) of about 50%. These topsoil deposits, and
the underlying geologic substrate from which they are formed, are also quite heterogeneous over
short distances. So digging one hole to assess the soil doesn’t necessarily give you a complete
picture of what might be present just ten feet away. In general, an accurate assessment of the
infiltrative capacity of soils is best made on a site-specific basis with some degree of testing, but
most sites with an undisturbed soil layer will have high infiltration rates at the surface and a
capacity to store up to several feet of water in the shallow subsurface, depending on local
groundwater conditions. Conversely, a site whose topsoil has already been stripped will display
very poor infiltration capacity if underlain by till, unless mechanical tilling and mixing of the
unweathered deposit is undertaken.

8. As an undeveloped site is developed, the hydrologic picture changes. First, some
or all of the trees and other vegetation are removed from a site and, typically, the top layer of soil
is removed. Before anything else happens, this substantially alters the hydrology of the site.
Evapotranspiration is sigmficantly reduced, such that the total volume of water that needs to
leave the site (either infiltration to groundwater, movement in subsurface tflows, or through
overland surface runoff) is significantly increased. Next, compaction of any remaining soil,
followed by construction of impervious surfaces (roads, rooftops, driveways) further disrupt the
site’s ability to store, retain, and infiltrate stormwater. One inch of rain falling on a 2,000 square
foot roof generates 1,200 gallons of stormwater that cannot infiltrate or be eliminated through
c¢vapotranspiration and so will run off the impervious surface’s edges. Even a lawn can act much
like an impervious surtace, since lawns are commonly laid out on top of highly compacted soils
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that intiltrate and store water poorly. The volumes of water that cannot be infiltrated into deep or
shallow groundwater become surface runoft that moves downhill rapidly. Thus, developing a
site for a typical commercial or multifamily residential development results first in a dramatic
increase in total volume of water that will not leave the site naturally (either via infiltration or
evapotranspiration), a dramatic increase in the rate of surface runotf—as much as ten-fold above
predevelopment peaks—and a decrease in groundwater recharge and subsurtace tlows.

9. [ have spent much of my career studying the response of streams to these changes
to the native hydrology of western Washington. Contrary to common belief, there is no |
meaningful “threshold” (typically measured as the proportion of impervious surtace in the
contributing watershed) below which impacts cannot be observed. Changes to a stream’s
ecological health become noticeable at very early stages of development, and become
increasingly evident as watersheds develop further. The dramatic increase in total volumes of
runoff as development increases has effects that include at least the following: increases in
flooding, channel erosion, and bed and bank scour, leading in turn to higher levels of suspended
sediment, greater potential for deposition of coarse sediment farther downstream, and declines in
the populations of aquatic organisms. One of the key reasons for these escalating etfects is that
as development increases, the natural attenuation of storm flows through soil and subsurface
flows is lost such that stream discharges both rise and fall suddenly and significantly during and
atter storm events. Conversely, the loss of infiltration to groundwater can result in substantially
decreased post-storm and dry season flows, which further disrupt natural processes. The
biological response to these changes is cqually well studied. Although [ am not a biologist, [ am
very familiar with the literature discussing the biological impacts of urbanization. Analysis has
consistently shown that the biological health of streams (in western Washington, most commonly
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measured through indexes based on populations of benthic macroinvertebrates) (i.¢., “stream
bugs™) drops rapidly as watersheds are developed. Although there is no discrete threshold at
which streams invariably stop supporting such beneticial uses as salmon spawning and rearing,
benthic and fish populations become progressively more degraded, and commonly unsustained,
as watershed development reaches typical suburban or urban densities.

III. ~ STORMWATER FLOW CONTROL AND THE 2005 ECOLOGY MANUAL

10. The Ecology stormwater manuals, and other similar manuals in use in western
Washington, represent an effort to reduce the adverse impacts to hydrology and water quality
associated with stormwater runoff from urbanization as described above. I confine my
discussion here mostly to these documents’ prescriptions for flow control, not pollutant source
reduction or treatment. [ have read the declaration of Dr. Richard Horner, which addresses these
matters in some detail, and concur with his conclusions.

L. Over the past several decades, as it became clear that the practice of allowing
stormwater runoff to be discharged directly to surface waters without control was devastating
stream systems, stormwater managers developed an approach that relied primarily on capturing
and detaining runoff in centralized engineered facilities (chietly detention ponds, but also
underground vaults) so that it could be released slowly over time to reduce the impacts of high
peak discharges, chietly downstream flooding. Other centralized engineered facilities
approaches, namely large-scale infiltration ponds, were also developed. Infiltration ponds are
similar to detention ponds but are designed with the expectation that a significant fraction of the
runott will infiltrate into groundwater rather than be discharged directly to a surface water body.

12. Early stormwater manuals sought only to limit the peak tlows associated with
storm events, because these cause the most obvious damage to human infrastructure (via

tlooding) and physical structures in the stream. For example, if modeling showed that flows in a
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particular stream above 100 cfs would create problems, an engineered structure would be
designed to detain runotf to limit the peak discharge of a chosen “design storm” to less than this
level. However, this “peak tlow” standard proved inadequate to protect streams and the aquatic
life in them, in part because it allowed extended periods of high—but not “‘peak”—flows that
were still highly erosive to the channel banks and substrate, and were far above predevelopment
rates. In addition, because the peak flow standard is not tied to the natural seasonality of flows,
it could be satisfied despite allowing high summer tlows—below the maximum that might cause
damage to infrastructure, but still well above those that would ordinari'ly occur in a natural
stream. Flow standards thus allowed unnatural flow patterns in size, duration, and timing, even
though any given tlow might not exceed a specific storm event threshold.

13. These problems led Ecology to refine the peak flow standard and adopt a *““flow
duration” standard that is included in the 2005 stormwater manual. This standard is based
largely on work done in King County in the late 1980s and early 1990s, in which [ was directly .
involved and about which I have published several journal articles. Under the flow duration
standard, facilities must be engineered so that discharges are not predicted to exceed the
predevelopment flow “durations” for a range of storm events. The common range over which
this requirement is applied spans (on the low end) discharges of 50% of the two-year peak tlow
(presumed to mark the minimum flow necessary to initiate sediment transport in a stream) to (on
the high end) a 50-year recurrence flow, judged on a policy basis to represent an “acceptable”
trade-off between likelihood of occurrence and cost of stormwater-control facility. The goal of
the flow duration standard is to maintain the frcquency and intensity of movement of bedload
gravel sediment in a stream, rclative to pre-development conditions. [n other words, because

higher flows would move gravel even in pre-development conditions, the flow duration standard
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sceks to not have that movement be any more intensc or active in the post-development
condition. Because the total volume of runoff is greater in the post-development condition,
however, tlows below the threshold of sediment transport must be allowed to discharge at
extended durations.

14. Reliance on the flow duration standard solves one shortcoming of previous
approaches, but it still leaves many others unsolved. The 2005 Manual does not require that new
and re-development mimic “pre-development” hydrologic conditions, or anything close to them.
For example, because the Manual sets no limit on land clearing or generation of impervious area,
it does not prevent the significant increase in the total volume of flows that follow from most
development practices. This water is no longer available to recharge groundwater or support
base tlows. There is no requirement to match predevelopment attributes of the timing, the rate of
rise or fall in the hydrograph, or the season in which high flows are experienced. Indeed, most of
these attributes cannot be achieved through detention ponds, because to achieve these attributes
would require holding water for weeks or months before releasing it to the stream. This is one of
the primary functions of the groundwater system in the natural hydrologic regime of western
Washington. That regime cannot be achieved with a constructed pond of limited extent.

15.  Additionally, the primary focus of all detention standards is on mitigating the
w,orst impacts of large storm events; it otten has little or no detention effect on small storm
events. Thus, whereas a small rain event during a dry season might have virtually no discernable
impact on stream flows pre-development (because the water would never reach the stream), the
same rain cvent on a site developed to Ecology's 2005 manual standard could well trigger an
unnatural, and potentially ecologically damaging, increase in summer stream flows. Detention
ponds designed to control moderate and large flows may not exert any noticeable cffect on
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smaller tlows that still have ecological significance.

16.  The flow duration standard also does not fully correct the development-altered
rate at which low flows ramp up to high levels and back down, both with respect to single storm
events and by season. A pond could be built to comply with the flow duration standard but still
yield flows coming in short, sharp spikes, separated by weeks of very low flows. From an
ecological perspective, and quite possibly from a sediment-transport perspective as well, this
regime is very different from the gradual rise and fall of a natural stream in a predevelopment
watershed. Additionally, the flow duration standard does not address the seasonal hydrograph of
predevelopment conditions: under the standard, it doesn’t matter whether a high discharge event,
even if controlled to established requirements, occurs in July or January. But the biota of a
stream are adapted to accommodate those flows during some parts of the year, corresponding to
particular life stages, and not during others.

17. Because many of these alterations of timing and sequence of flows have
significant ecological and physical consequences but may not impose readily quantified impacts
on sediment mobility, it is inappropriate to use sediment mobility as a surrogate for every other
value in the stream, particularly protection of beneficial uses and water quality. Channel stability
(i.e., eliminating hydrologic impacts that actually erode the stream and physically move bedload
beyond what would be the case in a natural condition) is simply one measure of a stream’s
health. While it is probably a necessary condition for maintaining stream health, it is not a
sufficient one. Indeed, some highly degraded stream channels are quite stable. In other words,
even where compliance with the flow duration standard is achieved, and even where the goal of
the flow duration standard has been attained, post-development hydrology is dramatically altered

from its pre-developed state, and that alteration has been shown to have numerous adverse
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impacts on the stream and its ability to sustain beneficial uses and aquatic life.

8.  The shortcomings of enginecred flow detention approaches to mitigating
stormwater impacts based on approaches like the flow duration standard are very well
documented. Several research papers have found marginal or no difference between the
biological health of streams where treatment and detention is provided and those where
discharges are unmitigated. Of course, there are no full-watershed field studies documenting the
effects of the 2005 Manual requirements, because very few such projects have yet been built.
The only available assessments must be based on modeling studies, and by analogy to observed
conditions associated with the features common to a// stormwater detention approaches under
any standard (e.g., large open-air ponds, point-source discharges,- detention periods of less than a
week, limited infiltration). For these reasons, it is my professional opinion, and one that has
been expressed in the peer-reviewed literature since 1997, that a developed watershed that was
entirely built to meet the 2005 Ecology Manual standards would be very unlikely to support
ecologically healthy streams.

19. Outside of the development industry itself, and in particular in the peer-reviewed
published literature that stands as the primary test of “best available science,” I find a broad
scientific consensus that the engineering approaches emphasized in the 2005 Manual, and which
are incorporated into the Permit, do not protect water quality and beneficial uses. [ share this
view. Underlying this “‘end-of-pipe™ approach to stormwater management is the apparent belief
that undeveloped watersheds can be converted to any kind of development—including 100%
impervious surface—and the impacts to streams mitigated with engineering techniques, a belief
that we know is not supportable. New development (or redevelopment) undertaken consistent
with the prescriptions of the 2005 Manual can, and almost certainly will, allow changes to strcam
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hydrology that trigger additional degradation of water quality and beneficial uses. This is a view
that Ecology has itself expressed in the stormwater manual. If western Washington seeks to
accommodate several million additional residents in the decades ahead, but only requires new
development to meet the flow duration standard, | offer no hope for recovering Puget Sound, its
freshwaters and its iconic species. While I agree that adherence to the flow duration standard is
better than doing nothing at all, if the goal to actually protect water quality and beneficial uses,
then my scientific judgment leads me to the inescapable conclusion that sole adherence to the
flow duration standard and the other elements of the 2005 Manual will be a failure.

20. While some people point out, correctly, that alternative approaches are less well
studied than the engineered detention pond approach emphasized in the Manual and Phase I
Permit, the research has shown unequivocally that detention ponds and other engineered “end-of-
pipe” stormwater management have been and continue to be a failure at adequately protecting
streams, wetlands, and Puget Sound. “Well-studied” is not synonymous with “well-regarded.”

It is my professional opinion that these engineered approaches have been sufficiently discredited
as a fully protective strategy, and they should be replaced at every appropriate opportunity by the
more effective measures discussed below. This does not mean that “end-of-pipe” approaches
will never have a role in specific cases. Rather, in light of their documented ineffectiveness, they
should be replaced as a default approach in favor of other known and available alternatives.
Together with 13 other scientists and stormwater experts, I signed an open letter to the Puget
Sound Partnership expressing these views, which is attached as PSA-10.

IV. ALTERNATIVE STORMWATER MANAGEMENT APPROACHES

21.  Asdiscussed above, it is my opinion that the stormwater management techniques
authorized under the 2005 Manual and Permit have failed, and will continue to fail, to meet the

goal of protecting water quality, beneficial uses, and the streams and rivers of western
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Issuance Date:  January 17, 2007
Effective Date: February 16, 2007
Expiration Date: February 15, 2012
Modification Date: June 17, 2009

PHASE 1 MUNICIPAL STORMWATER PERMIT

National Pollutant Discharge Elimination System and
State Waste Discharge General Permit
for discharges from
Large and Medium Municipal Separate Storm Sewer Systems

STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY
OLYMPIA, WASHINGTON 98504-7600

In compliance with the provisions of
The State of Washington Water Pollution Control Law
Chapter 90.48 Revised Code of Washington
and
The Federal Water Pollution Control Act
(The Clean Water Act)
Title 33 United States Code, Section 1251 et seq.

Until this permit expires, is modified, or revoked, Permittees that have properly obtained
coverage under this permit are authorized to discharge to waters of the state in accordance
with the special and general conditions which follow.

usewind, P.E., P.G. _
ter Quality Program Manager
Department of Ecology
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SPECIAL CONDITIONS

If Legislation related to this permit is passed into law, Ecology will, as necessary,
revoke and re-issue, or terminate this permit to carry out Legislative requirements. Any

such modification will be in accordance with General Condition G14 General Permit
Modiification and Revocation, and in accordance with the provisions of WAC 173-226-230.

S1. PERMIT COVERAGE AND PERMITTEES

A.

Geographic Area of Permit Coverage

This permit covers discharges from Large and Medium Municipal Separate Storm
Sewer Systems (MS4s) as established at Title 40 CFR 122.26, except for municipal
separate storm sewers (MS3s) owned or operated by the Washington State Department
of Transportation. Large and medium MS4s include all MS3s located within cities or
counties required to have permit coverage.

For Secondary Permittees required to obtain coverage under this permit, the minimum
geographic area of coverage includes the portion of the MS4 which is located within
the unincorporated areas of Clark, King, Snohomish, and Pierce Counties and the
incorporated areas of the cities of Seattle and Tacoma. Ecology may establish
additional geographic areas of coverage specific to an individual Secondary permittee.

. The following Cities and Counties are covered under this permit as Permittees:

1. The City of Tacoma and the City of Seattle.
2. Clark, King, Pierce, and Snohomish Counties.

King County is covered as a Co-Permittee with the City of Seattle for discharges from
outfalls King County owns or operates within the City of Seattle.

. Upon application and coverage in accordance with Special Condition S1.F., the

following entities are covered under this permit as Secondary Permittees:
1. Port of Seattle, excluding Seattle-Tacoma International Airport.
2. Port of Tacoma.

3. Active drainage, diking, flood control, or diking and drainage districts located in the
Cities or unincorporated portions of the Counties listed in S1.B. above, which own
or operate municipal separate storm sewers serving non-agricultural land uses.

4. Other owners or operators of municipal separate storm sewers located in the Cities
or unincorporated portions of the Counties listed in S1.B above.

Unless otherwise noted; the term “Permittee’ includes Permittee, Co-Permittee, and
Secondary Permittee, as defined above in Special Conditions S1.B., S1.C. and S1.D.

Coverage for Secondary Permittees

1. To obtain coverage under this permit, each Secondary Permittee identified under
Special Condition S1.D. shall either:
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o S 17 20450

::‘.'[!)‘f,u,

2007, Puge 1 of 72



3 59 RN RN Foazerraff
Phase [ Municipal Storanvater Pervinl

a. Submit a Notice of Intent (NOI) and provide public notice of the application for
coverage in accordance with WAC 173-226-130. The NOI shall constitute the
application for coverage. Ecology will notify applicants in writing of their status
concerning coverage under this permit within 90 days of Ecology's receipt of a
complete NOI. '

b. Submit a co-application jointly with a permittee named in S1.B. and provide
public notice of the application for coverage in accordance with WAC 173-226-
130. The co-application shall consist of an amendment to the Phase I Part 1, and
Part 2 permit applications. Ecology will notify applicants in writing of their
status concerning their co-application.

2. Secondary Permittees required to get coverage under this permit, and the NPDES
and State Waste Discharge Permit for discharges from Small Municipal Separate
Storm Sewers in Western Washington and/or the NPDES and State Waste
Discharge Permit for discharges from Small Municipal Separate Storm Sewers in
Eastern Washington may obtain coverage by submitting a single NOI.

3. NOIs and co-applications shall be submitted to:

Department of Ecology

Water Quality Program

Municipal Stormwater Permit Program
P.O. Box 47696

Olympia, WA 98504-7696

G. All MS4s and MS3s owned or operated by Permittees named in S1.B. and located in
another city or county area requiring coverage under this permit or either the Western
Washington Phase II Municipal Stormwater Permit or the Eastern Washington Phase 11
Municipal Stormwater Permit are also covered under this permit.

S2. AUTHORIZED DISCHARGES

A. This permit authorizes the discharge of stormwater to surface waters and to ground
waters of the state from municipal separate storm sewers owned or operated by each
Permittee covered under this permit in the geographic area covered by this permit
pursuant to S1.A. subject to the following limitations:

1. Discharges to ground waters of the state through facilities regulated under the
Underground Injection Control (UIC) program, Chapter 173-218 WAC, are not
covered under this permit.

2. Discharges to ground waters not subject to regulation under the federal Clean Water
Act are covered in this permit only under state authorities, Chapter 90.48 RCW, the
Water Pollution Control Act.

B. This permit authorizes discharges of non-stormwater flows to surface waters and
ground waters of the state from municipal separate storm sewers owned or operated by
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each Permittee covered under this permit, in the geographic area covered pursuant to
S1.A, only under the following conditions:

1. The discharge is authorized by a separate individual or general National Pollutant
Discharge Elimination System (NPDES) permit; or

2. The discharge is from emergency fire fighting activities; or

3. The discharge from another illicit or non-stormwater discharge that is managed by
the Permittee as provided in Special Condition S5.C.8., S6.D.3., or S6.E.3.

4. These discharges are also subject to the limitations in S2.A.1. and S2.A.2. above.

C. This permit does not relieve entities that cause illicit discharges, including spills of oil
or hazardous substances, from responsibilities and liabilities under state and federal
laws and regulations pertaining to those discharges.

D. Discharges from municipal separate storm sewers constructed after the effective date of
this permit shall receive all applicable state and local permits and use authorizations,
including compliance with Chapter 43.21C RCW (the State Environmental Policy Act).

E. This permit does not authorize discharges of stormwater to waters within Indian
Reservations except where authority has been specifically delegated to Ecology by the
U.S. Environmental Protection Agency. The exclusion of such discharges from this
permit does not waive any rights the State may have with respect to the regulation of
the discharges.

S3. RESPONSIBILITIES OF PERMITTEES

A. Each Permittee, Co-Permittee and Secondary Permittee is responsible for complying
with the terms of this permit for the municipal separate storm sewers it owns or
operates.

1. Each Permittee, as listed in S1.B., is required to comply with all conditions of this
permit, except for S6. Stormwater Management Program for Co-Permittees and
Secondary Permittees.

2. King County, as a Co-Permittee, is required to comply with all conditions of this
permit except for S6.D. and S6.E.

3. The Port of Tacoma and the Port of Seattle, are required to comply with all
conditions of this permit except for S5. Stormwater Management Program and
conditions S6.D. and S6.F.

4. All other Secondary Permittees, except for the Port of Tacoma and the Port of
Seattle are required to comply with all conditions of this permit except for SS.
Stormwater Management Program and conditions S6.E., S6.F., and S8.C. through
S8.H.

B. Permittees may rely on another entity to satisfy one or more of the requirements of this
permit. Permittees that are relying on another entity to satisfy one or more or their
permit obligations remain responsible for permit compliance if the other entity fails to
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implement the permit conditions. Where permit responsibilities are shared they shall be
documented as follows:

1. Permittees and Co-Permittees that are continuing coverage under this permit shall
submit a statement that describes the permit requirements that will be implemented
by other entities. The statement must be signed by all participating entities. There is
no deadline for submitting such a statement, provided that this does not alter
implementation deadlines. Permittees and Co-Permittees may amend their statement
during the term of the permit to establish, terminate, or amend their shared
responsibilities statement, and submit the amended statements to Ecology.

2. Secondary Permittees shall submit an NOI that describes which requirements they
will implement and identify the entities that will implement the other permit
requirements in the area served by the Secondary Permittee’s MS4. A statement
confirming the shared responsibilities, signed by all participating entities, shall
accompany the NOI. Secondary Permittees may amend their NOI, during the term
of the permit, to establish, terminate, or amend shared responsibility arrangements,
provided this does not alter implementation deadlines.

Unless otherwise noted, all appendices to this permit are incorporated by this reference
as if set forth fully within this permit.

S4. COMPLIANCE WITH STANDARDS

A.

In accordance with RCW 90.48.520, the discharge of toxicants to waters of the State of
Washington which would violate any water quality standard, including toxicant
standards, sediment criteria, and dilution zone criteria is prohibited. The required
response to such discharges is defined in section S4.F., below.

This permit does not authorize a discharge which would be a violation of Washington
State surface water quality standards (Chapter 173-201A WAC), ground water quality
standards (Chapter 173-200 WAC), sediment management standards (Chapter 173-204
WAC), or human health-based criteria in the national Toxics Rule (Federal Register,
Vol. 57, NO. 246, Dec. 22, 1992, pages 60848-60923). The required response to such
discharges is defined in section S4.F., below.

The Permittee shall reduce the discharge of pollutants to the maximum extent
practicable (MEP).

The Permittee shall use all known, available, and reasonable methods of prevention,
control and treatment (4KART) to prevent and control pollution of waters of the State
of Washington.

In order to meet the goals of the Clean Water Act, and comply with S4.A., S4.B., S4.C.,
and S4.D., each Permittee shall comply with all of the applicable requirements of this
permit as defined in S3. Responsibilities of Permittees.

v 1
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F. A Permittee remains in compliance with S4. despite any discharges prohibited by S4.A.
or S4.B., when the Permittee undertakes the following response toward long-term water
quality improvement:

1.

A Permittee shall notify Ecology in writing within 30 days of becoming aware,
based on credible site-specific information, that a discharge from the municipal
separate storm sewer owned or operated by the Permittee is causing or contributing
to a known or likely violation of Water Quality Standards in the receiving water.
Written notification provided under this subsection shall, at a minimum, identify the
source of the site-specific information, describe the nature and extent of the known
or likely violation in the receiving water, and explain the reasons why the MS4
discharge is believed to be causing or contributing to the problem. For ongoing or
continuing violations, a single written notification to Ecology will fulfill this
requirement.

In the event that Ecology determines, based on a notification provided under
S4.F.1., or through any other means, that a discharge from a municipal separate
storm sewer owned or operated by the Permittee is causing or contributing to a
violation of Water Quality Standards in a receiving water, Ecology will notify the
Permittee in writing that an adaptive management response outlined in S4.F.3.
below is required unless Ecology also determines that:

a. The violation of Water Quality Standards is already being addressed by a Total
Maximum Daily Load or other enforceable water quality cleanup plan; or

b. Ecology concludes the violation will be eliminated through implementation of
other permit requirements.

3. Adaptive Management Response

a. Within 60 days of receiving a notification under S4.F.2., or by an alternative
date established by Ecology, the Permittee shall review its Stormwater
Management Program and submit a report to Ecology. The report shall include:

i. A description of the operational and/or structural BMPs that are currently
being implemented to prevent or reduce any pollutants that are causing or
contributing to the violation of Water Quality Standards, including a
qualitative assessment of the effectiveness of each BMP.

ii. A description of potential additional operational and/or structural BMPs that
will or may be implemented in order to apply AKART on a site-specific
basis to prevent or reduce any pollutants that are causing or contributing to
the violation of Water Quality Standards.

iii. A description of the potential monitoring or other assessment and
evaluation efforts that will or may be implemented to monitor,
assess, or evaluate the effectiveness of the additional BMPs.

e 172007, Foge dof 72
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iv. A schedule for implementing the additional BMPs including, as
appropriate: funding, training, purchasing, construction, monitoring,
and other assessment and evaluation components of implementation.

Ecology will, in writing, acknowledge receipt of the report within a reasonable
time and notify the Permittee when it expects to complete its review of the
report. Ecology will either approve the additional BMPs and implementation
schedule or require the Permittee to modify the report as needed to meet
AKART on a site-specific basis. If modifications are required, Ecology will
specify a reasonable time frame in which the Permittee shall submit and
Ecology will review the revised report.

The Permittee shall implement the additional BMPs, pursuant to the schedule
approved by Ecology, beginning immediately upon receipt of written
notification of approval.

The Permittee shall include with each subsequent annual report a summary of
the status of implementation, and the results of any monitoring, assessment or
evaluation efforts conducted during the reporting period. If, based on the
information provided under this subsection, Ecology determines that
modification of the BMPs or implementation schedule is necessary to meet
AKART on a site-specific basis, the Permittee shall make such modifications as
Ecology directs. In the event there are ongoing violations of water quality
standards despite the implementation of the BMP approach of this section, the
Permittee may be subject to compliance schedules to eliminate the violation
under WAC 173-201A-510(4) and WAC 173-226-180 or other enforcement
orders as Ecology deems appropriate during the term of this permit.

Provided the Permittee is implementing the approved adaptive management
response under this section, the Permittee remains in compliance with Condition
S4., despite any on-going violations of Water Quality Standards identified under
S4.F.A or B above.

The adaptive management process provided under Section S.4.F is not intended
to create a shield for the Permittee from any liability it may face under 42
U.S.C. 9601 et seq. or RCW 70.105D.

G. Ecology may modify or revoke and reissue this General Permit in accordance with G14
General Permit Modification and Revocation if Ecology becomes aware of additional
control measures, management practices or other actions beyond what is required in
this permit, that are necessary to:

1. Reduce the discharge of pollutants to the MEP;

2. Comply with the state AKART requirements; or

3. Control the discharge of toxicants to waters of the State of Washington.

Aoty
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S5. STORMWATER MANAGEMENT PROGRAM

A. Each Permittee listed in S1.B. shall implement a Stormwater Management Program

(SWMP) during the term of this permit. For the purpose of this permit a stormwater
management program is a set of actions comprising the components listed in S5.C., and
additional actions and activities, where necessary, to meet the requirements of S7
Compliance with Total Maximum Daily Load Requirements.

1. In accordance with the requirements in S9 Reporting Requirements, each Permittee
shall prepare written documentation of their SWMP and submit it to Ecology in
written and electronic formats with the first year annual report. The documentation
of the SWMP shall be organized according to the program components in S5.C.,
and shall be updated annually. The SWMP documentation shall include a
description of each of the program components included in S5.C., and any
additional actions necessary to meet the requirements of applicable TMDLs.

2. Each Permittee shall track the cost or estimated cost of development and
implementation of each component of the SWMP. This information shall be
provided to Ecology upon request.

3. Each Permittee shall track the number of inspections, official enforcement actions
and types of public education activities as required by the respective program
component. This information shall be included in the annual report.

. The SWMP shall be designed to reduce the discharge of pollutants from MS4s to the

maximum extent practicable, meet state AKART requirements, and protect water
quality.

Permittees are to continue implementation of existing stormwater management
programs until they begin implementation of the updated stormwater management

program in accordance with the terms of this permit, including implementation
schedules.

. The SWMP shall include the components listed below. The requirements of the

stormwater management program shall apply to municipal separate storm sewers, and
areas served by municipal separate storm sewers owned or operated by the Permittee.
To the extent allowable under state and federal law, all SWMP components are
mandatory.

1. Legal Authority

a. No later than the effective date of this permit, each Permittee shall be able to
demonstrate that they can operate pursuant to legal authority which authorizes
or enables the Permittee to control discharges to and from municipal separate
storm sewers owned or operated by the Permittee.

b. This legal authority, which may be a combination of statute, ordinance, permit,
contracts, orders, interagency agreements, or similar means, shall authorize or
enable the Permittee, at a minimum, to:

Jurie
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Control through ordinance, order, or similar means, the contribution of
pollutants to municipal separate storm sewers owned or operated by the
Permittee from stormwater discharges associated with industrial activity,

and control the quality of stormwater discharged from sites of industrial
activity;

Prohibit through ordinance, order, or similar means, illicit discharges to the
municipal separate storm sewer owned or operated by the Permittee;

Control through ordinance, order, or similar means, the discharge of spills
and disposal of materials other than stormwater into the municipal separate
storm sewers owned or operated by the Permittee;

Control through interagency agreements among co-applicants, the
contribution of pollutants from one portion of the municipal separate storm
sewer system to another portion of the municipal separate storm sewer
system;

Require compliance with conditions in ordinances, permits, contracts, or
orders; and,

Within the limitations of state law, carry out all inspection, surveillance, and
monitoring procedures necessary to determine compliance and non-
compliance with permit conditions, including the prohibition on illicit
discharges to the municipal separate storm sewer and compliance with local
ordinances.

2. Municipal Separate Storm Sewer System Mapping and Documentation

a.

The SWMP shall include an ongoing program for mapping and documenting the
MS4.

Minimum performance measure information and its form of retention shall
include:

1.

il.

No later than 2 years from the effective date of this permit each Permittee
shall map all known municipal separate storm sewer outfalls and receiving
waters, and structural stormwater treatment and flow control BMPs owned,
operated, or maintained by the Permittee. Mapping of outfalls and structural
BMPs shall continue on an on-going basis as additional outfalls are found,
and as new BMPs are constructed or installed. No later than 2 years from the
effective date of this permit each permittee shall initiate a program to map
connection points between municipal separate storm sewers owned or
operated by the Permittee and other municipalities or other public entities.

No later than 4 years from the effective date of this permit each Permittee
shall map the attributes listed below for all storm sewer outfalls with a 24
inches nominal diameter or larger, or an equivalent cross-sectional area for
non-pipe systems. For Counties, the mapping shall be done within
urban/higher density rural sub-basins. For Cities, the mapping shall be done
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throughout the City. Attributes mapped shall include: Land use, Tributary
conveyances (indicate type, material, and size where known); and associated
drainage areas.

Each Permittee shall initiate a program to develop and maintain a map of all
connections to the municipal separate storm sewer authorized or allowed by
the Permittee after the effective date of this permit.

Each Permittee shall map existing, known connections over 8” to municipal
separate storm sewers tributary to all storm sewer outfalls with a 24” inches
nominal diameter or larger, or an equivalent cross-sectional area for non-
pipe systems, according to the following schedule:

o City of Seattle and City of Tacoma: 2 years after the effective date of
this permit.

o Clark, King Pierce and Snohomish Counties: one half the area of the
County within urban/higher density rural sub-basins 4 years after the
effective date of this permit.

No later than 4 years from the effective date of this permit each Permittee
shall map geographic areas served by the Permittee’s MS4 that do not
discharge stormwater to surface water.

To the extent consistent with national security laws and directives, each
Permittee shall make available to Ecology, upon request, available maps
depicting the information required in S5.C.2.b.1. through v., above. The
preferred format of submission will be an electronic format with fully
described mapping standards. An example description is available on
Ecology’s website. Notification of updated GIS data layers shall be included
in annual reports.

Upon request, and to the extent appropriate, Permittees shall provide
mapping information to Co-Permittees and Secondary Permittees. This
permit does not preclude Permittees from recovering reasonable costs
associated with fulfilling mapping information requests by Co-Permittees
and Secondary Permittees.

3. Coordination

a. The SWMP shall include coordination mechanisms among departments within
each jurisdiction to eliminate barriers to compliance with the terms of this
permit. The SWMP shall also include coordination mechanisms among entities
covered under a municipal stormwater NPDES permit to encourage coordinated

sto
b. Mi

1.

rmwater-related policies, programs and projects within a watershed.
nimum Performance Measures:

No later than 1 year after the effective date of this permit, establish, in
writing, and begin implementation of, intra-governmental (internal)

Joniary 17, 240007,
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coordination agreement(s) or Executive Directive(s) to facilitate compliance
with the terms of this permit.

ii. No later than 2 years after the effective date of this permit, or within 2 years
following the addition of a new Secondary Permittee, establish:

e Coordination mechanisms clarifying roles and responsibilities for the
control of pollutants between physically interconnected MS3s of the
Permittee and any other Permittee covered by a municipal stormwater
permit.

e Coordinating stormwater management activities for shared waterbodies,
among Permittees and Secondary Permittees, to avoid conflicting plans,
policies and regulations.

Permittees shall document their efforts to establish the required coordination
mechanisms. Failure to effectively coordinate is not a permit violation
provided other entities, whose actions the Permittee has no or limited control
over, refuse to cooperate.

4. Public Involvement and Participation

a. The SWMP shall provide ongoing opportunities for public involvement in the
Permittee’s stormwater management program and implementation priorities.

b. Minimum performance measures:

i. No later than 6 months after the effective date of this permit, develop and
begin implementing a process to create opportunities for the public to
participate in processes involving the development, implementation and
update of the Permittee’s SWMP. Each Permittee shall develop and
implement a process for consideration of public comments on their SWMP.

ii. Each Permittee shall make their SWMP, the SWMP documentation required
under S5.A.1. and all submittals required by this permit, including annual
reports, available to the public, starting with the first annual report, on the
Permittee’s website or submitted in electronic format to Ecology for posting
on Ecology’s website.

5. Controlling Runoff from New Development, Redevelopment and Construction Sites

a. The SWMP shall include a program to prevent and control the impacts of runoff
from new development, redevelopment, and construction activities. The
program shall apply to private and public development, including roads.

b. Minimum performance measures:

i. The Minimum Requirements, thresholds, and definitions in Appendix 1, or
Minimum Requirements, thresholds, and definitions determined by Ecology
to be equivalent to Appendix 1, for new development, redevelopment, and
construction sites shall be included in ordinances or other enforceable
documents adopted by the local government. Adjustment and variance

. o
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criteria equivalent to those in Appendix 1 shall be included. More stringent
requirements may be used, and/or certain requirements may be tailored to
local circumstances through the use of basin plans or other similar water
quality and quantity planning efforts. Such local requirements and
thresholds shall provide equal or similar protection of receiving waters and
equal or similar levels of pollutant control as compared to Appendix 1.

ii. The local requirements shall include a site planning process and BMP
selection and design criteria that, when used to implement the minimum
requirements in Appendix 1, will protect water quality, reduce the discharge
of pollutants to the maximum extent practicable, and satisfy the state
requirement under chapter 90.48 RCW to apply all known, available, and
reasonable methods of prevention, control and treatment (AKART) prior to
discharge. Permittees shall document how the criteria and requirements will
protect water quality, reduce the discharge of pollutants to the maximum
extent practicable, and satisfy the state AKART requirements.

Permittees who choose to use the site planning process, and BMP selection
and design criteria in the 2005 Stormwater Management Manual for
Western Washington, or an equivalent manual approved by Ecology, may
cite this choice as their sole documentation to meet this requirement.

iii. Low Impact Development

o The program must allow non-structural preventative actions and source
reduction approaches such as Low Impact Development Techniques
(LID), to minimize the creation of impervious surfaces, and measures to
minimize the disturbance of soils and vegetation.

e The program must require’ non-structural preventive actions and source
reduction approaches including Low Impact Development Techniques
(LID), to minimize the creation of impervious surfaces, and measures to
minimize the disturbance of soils and vegetation where feasible.

iv. No later than 18 months from the effective date of this permit, each
Permittee shall adopt a local program that meets the requirements in
S5.C.5.b.1 through iii(1)., above. Ecology review and approval of the local
manual and ordinances is required. Approved manuals and ordinances are
listed in Appendix 10. Permittees shall provide detailed, written justification
of any of the requirements which differ from those contained in Appendix 1
of this permit.

' In order to implement the Pollution Control Hearings Board’s language in S5.C.5.b.iii, Ecology will initiate a
process to define the scope of LID techniques to be considered, criteria for determining the feasibility of LID
techniques, and a LID performance standard. When the process is complete, Ecology will incorporate the results
and a deadline for implementation of S5.C.5.b.iii(2) into the permit through a permit modification.

Jasppary 17, 2007, Page 11 0f 72
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The Permittee shall submit draft enforceable requirements, technical
standards and manual to Ecology no later than 12 months after the effective
date of this permit. Ecology will review and provide written response to the
Permittee. If Ecology takes longer than 60 days to provide a written
response, the required deadline for adoption will be automatically extended
by the number of calendar days that Ecology exceeds a 60 day period for
written response.

In the case of circumstances beyond the Permittee’s control, such as
litigation or administrative appeals that may result in noncompliance with
the requirements of this section, the Permittee shall promptly notify Ecology
and submit a written request for an extension.

No later than 18 months after the effective date of this permit, the program
shall establish legal authority to inspect private stormwater facilities and
enforce maintenance standards for all new development and redevelopment
approved under the provisions of this section.

No later than 18 months after the effective date of this permit, the program
shall include a process of permits, plan review, inspections, and enforcement
capability to meet the following standards for both private and public
projects, using qualified personnel:

e Review all stormwater site plans submitted to the Permittee for proposed
development involving land disturbing activity that meet the thresholds in
S5.C.5.b.i., above.

e Inspect prior to clearing and construction, all permitted development sites
that meet the thresholds in S5.C.5.b.i., and that have a high potential for
sediment transport as determined through plan review based on
definitions and requirements in Appendix 7.

o Inspect all permitted development sites involving land disturbing activity
that meet the thresholds in S5.C.5.b.i., above, during construction to
verify proper installation and maintenance of required erosion and
sediment controls. Enforce as necessary based on the inspection.

o Inspect all development sites that meet the thresholds in S5.C.5.b.i., upon
completion of construction and prior to final approval/occupancy to
verify proper installation of permanent erosion controls and stormwater
facilities/BMPs. Enforce as necessary based on the inspection. A
maintenance plan shall be developed for permanent stormwater
facilities/BMPs and responsibility for maintenance shall be assigned.

e Compliance with the above inspection requirements shall be determined
by the presence of an established inspection program designed to inspect
all sites involving land disturbing activity that meet the thresholds in
S5.C.5.b.i. Compliance during this permit term shall be determined by
achieving at least 80% of scheduled inspections. The inspections may be

iy 17, 2007,
Medified June 17,
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combined with other inspections provided they are performed using
qualified personnel.

e The program shall include a procedure for keeping records of inspections
and enforcement actions by staff, including inspection reports, warning
letters, notices of violations, and other enforcement records. Records of
maintenance inspections and maintenance activities shall be maintained.

e The program shall include an enforcement strategy to respond to issues of
non-compliance.

vii. No later than the effective date of this permit, the Permittee shall make
available the "Notice of Intent for Construction Activity" and/or copies of the
"Notice of Intent for Industrial Activity" to representatives of proposed new
development and redevelopment. Permittees will continue to enforce local
ordinances controlling runoff from sites that are covered by other
stormwater permits issued by Ecology.

viii. No later than 18 months after the effective date of this permit, each
permittee shall ensure that all staff whose primary job duties are
implementing the program to Control Stormwater Runoff from New
Development, Redevelopment, and Construction Sites, including permitting,
plan review, construction site inspections, and enforcement, are trained to
conduct these activities. As determined necessary by the Permittee, follow-
up training shall be provided to address changes in procedures, techniques
or staffing. Permittees shall document and maintain records of the training
provided and the staff trained.

6. Structural Stormwater Controls

a. The SWMP shall include a program to construct structural stormwater controls
to prevent or reduce impacts to waters of the state caused by discharges from
the MS4. Impacts that shall be addressed include disturbances to watershed
hydrology and stormwater pollutant discharges. The program shall consider
impacts caused by stormwater discharges from areas of existing development,
including runoff from highways, streets and roads owned or operated by the
Permittee, and areas of new development, where impacts are anticipated as
development proceeds. The program shall address impacts that are not
adequately controlled by the other required actions of the SWMP, and shall
provide proposed projects and an implementation schedule.

The program shall consider the construction of projects such as: regional flow
control facilities; water quality treatment facilities; facilities to trap and collect
contaminated particulates; retrofitting of existing stormwater facilities; and
rights-of-way, or other property acquisition to provide additional water quality
and flow control benefits. Permittees should also consider other means to
address impacts, such as reduction or prevention of hydrologic changes through
the use of on-site (infiltration and dispersion) stormwater management BMPs

fegustary 17, 2007, Puge 13 0772
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and site design techniques, riparian habitat acquisition, or restoration of forest
cover and riparian buffers, for compliance with this requirement. Permittees
may not use in-stream culvert replacement or channel restoration projects for

compliance with this requirement.

b. Minimum Performance Measures:

i

il.

iil.

No later than 1 year after the effective date of this permit, each Permittee
shall develop a Structural Stormwater Control program designed to control
stormwater impacts that are not adequately controlled by other required
actions of the SWMP. Implementation of the program shall begin no later
than 18 months after the effective date of this permit. Permittees shall
provide a list of planned individual projects that are scheduled for
implementation during the term of this permit and describe how the selected
projects comply with AKART and MEP requirements. Updates and
revisions to the list will be provided in the annual report and will address
any concerns identified by Ecology during its review of the Structural
Stormwater Control program.

The Structural Stormwater Control program may also include a program
designed to implement small scale projects that are not planned in advance.

Each Permittee shall include a description of the Structural Stormwater
Control Program in the written documentation of their SWMP. The
description of the Structural Stormwater Control Program shall include the
following:

¢ The goals that the Structural Stormwater Control Program are intended to
achieve.

e The planning process used to develop the Structural Stormwater Control
Program, including: the geographic scale of the planning process, the
issues and regulations addressed, the steps in the planning process, the
types of characterization information considered, the amount budgeted for
implementation, and the public involvement process.

e A description of the prioritization process, procedures and criteria used to
select the Structural Stormwater Control projects

For planned individual projects, and programs of small projects, provide the
following information:

e The estimated pollutant load reduction that will result from each project
designed to provide stormwater treatment.

e The expected outcome of each project designed to provide flow control.
e Any other expected environmental benefits.

e If planned, monitoring or evaluation of the project and
monitoring/evaluation results.

Janvary 17, 2007,
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Information about the Structural Stormwater Control Program shall be
updated with each annual report.

7. _Source Control Program for Existing Development

a. The SWMP shall include a program to reduce pollutants in runoff from areas
that discharge to municipal separate storm sewers owned or operated by the
Permittee. The program shall include the following:

i

il

il

iv.

Application of operational and structural source control BMPs, and, if
necessary, treatment BMPs to pollution generating sources associated with
existing land uses and activities.

Inspections of pollutant generating sources at commercial, industrial and
multifamily properties to enforce implementation of required BMPs to
control pollution discharging into municipal separate storm sewers owned or
operated by the Permittee.

Application and enforcement of local ordinances at applicable sites,
including sites that are covered by other stormwater permits issued by
Ecology. Permittees that are in compliance with the terms of this permit will
not be held liable by Ecology for water quality standard violations or
receiving water impacts caused by industries and other Permittees covered,
or which should be covered under an NPDES permit issued by Ecology.

Reduction of pollutants associated with the application of pesticides,
herbicides, and fertilizer discharging into municipal separate storm sewers
owned or operated by the Permittee. ’

b. Minimum Performance Measures for Source Control Program:

1.

No later than 18 months after the effective date of this permit, adopt and
begin enforcement of an ordinance, or other enforceable documents,
requiring the application of source control BMPs for pollutant generating
sources associated with existing land uses and activities (See Appendix 8 to
identify pollutant generating sources).

The requirements of this subsection are met by using the source control
BMPs in Volume IV of the 2005 Stormwater Management Manual for

Western Washington, or a functionally equivalent manual approved by

Ecology.

Ecology review and approval of the ordinance, or other enforceable
documents, and source control program is required. Each Permittee shall
submit the proposed source control program and all necessary
documentation to Ecology for review, no later than 12 months after the
effective date of this permit. If Ecology does not request changes within 60
days, the proposed source control BMPs are considered approved.

Operational source control BMPs shall be required for all pollutant
generating sources. Structural source control BMPs shall be required for

v {72007
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pollutant generating sources if operational source control BMPs do not
prevent illicit discharges or violations of surface water, ground water, or
sediment management standards because of inadequate stormwater controls.
- Implementation of source control requirements may be done through
education and technical assistance programs, provided that formal
enforcement authority is available to the Permittee and is used as determined
necessary by the Permittee, in accordance with S5.C.7.b.iv., below.

ii. No later than 18 months after the effective date of this permit, establish a
program to identify sites which are potentially pollution generating. The
program shall include:

¢ Inventory or listing of the land uses/businesses using the categories of
land uses and businesses in Appendix 8. The Permittee shall periodically
update the inventory as new businesses are identified and business
ownership/management and responsibilities change.

e Complaint-based response to identify other pollutant generating sources,
such as mobile or home-based businesses.

iii. Starting no later than 24 months after the effective date of this permit,
implement an audit/inspection program for sites identified pursuant to
S5.C.7.b.ii. above.

e All identified sites with a business address shall be provided, by mail,
telephone, or in person, information about activities that may generate
pollutants and the source control requirements applicable to those
activities. This information may be provided all at one time or spread out
over the last three years of the permit term to allow for some tailoring and
distribution of the information during site inspections. Businesses may
self-certify compliance with the source control requirements at the
discretion of the Permittee. The Permittee shall inspect 20% of these sites
annually to assure BMP effectiveness and compliance with source control
requirements. The Permittee may select which sites to inspect each year
and is not required to inspect 100% of sites over a S-year period. Sites
may be prioritized for inspection based on their land use category,
potential for pollution generation, proximity to receiving waters, or to
address an identified pollution problem within a specific geographic area
or sub-basin. The Permittee may count follow up compliance inspections
at the same site toward the 20% inspection rate.

e Each Permittee shall inspect 100% of sites identified through legitimate
complaints.

iv. No later than 24 months after the effective date of this permit, each
Permittee shall implement a progressive enforcement policy to require sites
to come into compliance with stormwater requirements within a reasonable
time period as specified below:

Janpary 17, 2007, Puce 180172
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o If the Permittee determines, through inspections or otherwise, that a site
has failed to adequately implement required BMPs, the Permittee shall
take appropriate follow-up action(s) which may include: phone calls,
reminder letters or follow-up inspections.

e When a Permittee determines that a facility has failed to adequately
implement BMPs after a follow-up inspection, the Permittee shall take
further enforcement action as established through authority in its
municipal code and ordinances, or through the judicial system.

e FEach Permittee shall maintain records, including documentation of each
site visit, inspection reports, warning letters, notices of violations, and
other enforcement records, demonstrating an effort to bring facilities into
compliance. Each Permittee shall also maintain records of sites that are
not inspected because the property owner denies entry.

e A Permittee shall contact Ecology immediately upon discovering a
source control violation that presents a severe threat to human health or
the environment. A Permittee may refer non-emergency violations of
local ordinances to Ecology, provided, the Permittee also makes a
documented effort of progressive enforcement. At a minimum, a
Permittee’s enforcement effort shall include documentation of
inspections and warning letters or notices of violation.

v. No later than 24 months after the effective date of this permit, each
Permittee shall ensure that all staff whose primary job duties are
implementing the source control program are trained to conduct these
activities. The training shall cover the legal authority for source control
(adopted codes, ordinances, rules, etc.), source control BMPs and their
proper application, inspection protocols, and enforcement procedures.
Follow-up training shall be provided as needed to address changes in
procedures, techniques or staffing. Permittees shall document and maintain
records of the training provided and the staff trained.

8. lllicit Connections and Illicit Discharges Detection and Elimination

a. The SWMP shall include an ongoing program to detect, remove and prevent
illicit connections and illicit discharges, including spills, into the municipal
separate storm sewers owned or operated by the Permittee.

b. Minimum Performance Measures:

i. No later than the effective date of this permit, each Permittee shall continue
implementing an on-going program to prevent, identify and respond to illicit
connections and illicit discharges. The program shall include procedures for
reporting and correcting or removing illicit connections, spills and other
illicit discharges when they are suspected or identified. No later than 24
months after the effective date of this permit, each permittee shall develop

2 2007, Puge [7 0t 22
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procedures for addressing pollutants entering the MS4 from an
interconnected, adjoining MS4.

Illicit connections and illicit discharges shall be identified through field
screening, inspections, complaints/reports, construction inspections,
maintenance inspections, source control inspections, and/or monitoring
information, as appropriate.

No later than 18 months after the effective date of this permit, each
Permittee shall evaluate, and if necessary update, existing ordinances or
other regulatory mechanisms to effectively prohibit non-stormwater, illicit
discharges, including spills, into the Permittee’s municipal separate storm
sewer system.

(1) The ordinance or other regulatory mechanism does not need to prohibit
the following categories of non-stormwater discharges:

o Diverted stream flows;

Rising ground waters;

Uncontaminated ground water infiltration (as defined at 40 CFR
35.2005(20));

Uncontaminated pumped ground water;

Foundation drains;

Air conditioning condensation;

Irrigation water from agricultural sources that is commingled with
urban stormwater;

Springs;

Water from crawl space pumps;

Footing drains; and

o Flows from riparian habitats and wetlands.

O O

O O OO

O O O

(2) The ordinance or other regulatory mechanism, shall prohibit the
following categories of non-stormwater discharges unless the stated
conditions are met:

o Discharges from potable water sources, including water line
flushing, hyperchlorinated water line flushing, fire hydrant system
flushing, and pipeline hydrostatic test water. Planned discharges
shall be de-chlorinated to a concentration of 0.1 ppm or less, pH-
adjusted if necessary, and volumetrically and velocity controlled to
prevent resuspension of sediments in the MS4;

o Discharges from lawn watering and other irrigation runoff. These
discharges shall be minimized through, at a minimum, public
education activities (see S5.C.10) and water conservation efforts.

o Dechlorinated swimming pool discharges. The discharges shall be
dechlorinated to a concentration of 0.1 ppm or less, pH-adjusted and
reoxygenated if necessary, and volumetrically and velocity

Jeprepv 17, 2007,
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controlled to prevent resuspension of sediments in the MS4.
Swimming pool cleaning wastewater and filter backwash shall not be
discharged to the MS4.

o Street and sidewalk wash water, water used to control dust, and
routine external building washdown that does not use detergents.
The Permittee shall reduce these discharges through, at a minimum,
public education activities (see S5.C.10.) and/or water conservation
efforts. To avoid washing pollutants into the MS4, Permittees shall
minimize the amount of street wash and dust control water used. At
active construction sites, street sweeping shall be performed prior to
washing the street.

o Other non-stormwater discharges. Other non-stormwater discharges
shall be in compliance with the requirements of a stormwater
pollution prevention plan reviewed by the Permittee which addresses
such discharges.

(3) The Permittee’s SWMP shall, at a minimum, address each category in
(2) above in accordance with the conditions stated therein.

(4) The SWMP shall further address any category of discharges in (1) or (2)
above if the discharges are identified as significant sources of pollutants
to waters of the State.

(5) Non-stormwater discharges covered by another NPDES permit and
discharges from emergency fire fighting activities are allowed in the
MS4 in accordance with S2 Authorized Discharges.

No later than 18 months after the effective date of this permit, each
Permittee shall ensure that all municipal field staff who are responsible for
identification, investigation, termination, cleanup, and reporting of i/licit
discharges, including spills, improper disposal and illicit connections, are
trained to conduct these activities. Follow-up training shall be provided as
needed to address changes in procedures, techniques or staffing. Permittees
shall document and maintain records of the training provided and the staff
trained.

No later than 24 months after the effective date of this permit, develop and
implement an ongoing training program for all municipal field staff, which,
as part of their normal job responsibilities might come into contact with or
otherwise observe an illicit discharge or illicit connection to the storm sewer
system, shall be trained on the identification of an illicit discharge or
connection and on the proper procedures for reporting and responding to the
illicit discharge or connection. Follow-up training shall be provided as
needed to address changes in procedures, techniques or staffing. Permittees
shall document and maintain records of the training provided and the staff
trained.
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Each Permittee shall provide a publicly-listed, water quality citizen
complaints/reports telephone number. Except for Clark County, which shall
meet this requirement no later than 6 months from the effective date of this

- permit, this citizen compliant/reports telephone number shall be in place no

Vi.

Vii.

later than the effective date of this permit. Complaints shall be responded to
in accordance with S5.C.8.b.vii. and viii., below.

Each Permittee shall conduct on-going screening to detect illicit
connections. The program shall include field screening and source tracing;
and may also include source control inspections and complaint response. To
comply with the requirement the Permittee may use the methods identified
in Illicit Discharge Detection and Elimination: A Guidance Manual for
Program Development and Technical Assessments, Center for Watershed
Protection, October 2004; or field screening methods approved by Ecology
in a Stormwater Management Program under a prior Phase I municipal
stormwater NPDES permit, provided the approved methods include field
screening and source tracing.

(1) Each City covered under this permit shall prioritize conveyances and
outfalls and complete field screening for at least 60% of the conveyance
systems within the Permittee’s incorporated area no later than S years
from the effective date of the permit.

(2) Each County covered under this permit shall prioritize outfalls and
conveyances in urban/higher density rural sub-basins for screening and
shall complete field screening for at least half of the conveyance systems
in these areas no later than 5 years from the effective date of this permit.
In addition, Counties shall complete field screening in at least 1 rural
sub-basin no later than 5 years from the effective date of this permit.

Response to Illicit Connections

(1) Investigation: Upon discovery or upon receiving a report of a suspected
illicit connection, Permittees shall initiate an investigation within 21
days, to determine the source and nature of the connection, and the
responsible party for the connection

(2) Termination: Upon confirmation of the illicit nature of a storm drain
connection, Permittees shall use their enforcement authority in a
documented effort to eliminate the illicit connection within 6 months.
All illicit connections to the MS4 shall be eliminated.

(3) Permittees shall contact Ecology immediately upon discovering an illicit
connection that presents a severe threat to human health or the
environment. Permittees may refer illicit connection violations to
Ecology provided that the Permittee also makes a good faith effort of
progressive enforcement. At a minimum, a Permittee’s enforcement

Afodified
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effort shall include documentation of inspections and warning letters
and/or notices of violation.

viii. No later than 6 months after the effective date of this permit, each Permittee
- shall either participate in a regional emergency response program, or

develop and implement procedures to investigate and respond to spills and
improper disposal into municipal separate storm sewers owned or operated
by the Permittee. Permittees shall have a program to prioritize and
investigate complaints/reports or monitoring information that indicates
potential illicit discharges, including spills. Permittees shall immediately
respond to problems/violations judged by the Permittee to be urgent, severe,
or an emergency. Spills of oil or hazardous materials shall be reported to
appropriate authorities.

ix. Each Permittee shall track and maintain records of the illicit discharge
detection and elimination program, including documentation of inspections,
complaint/spill response and other enforcement records.

9. Operation and Maintenance Program

a. The SWMP shall include a program to regulate maintenance activities and to
conduct maintenance activities by the Permittee that prevent or reduce
stormwater impacts. The program shall include:

i. Maintenance standards and programs for proper and timely maintenance of
public and private stormwater facilities.

ii. Practices for operating and maintaining Permittee’s streets, roads, and
highways to reduce stormwater impacts.

iii. Policies and procedures to reduce pollutants associated with the application
of pesticides, herbicides, and fertilizer by the Permittee’s agencies or
departments.

iv. Practices for reducing stormwater impacts from heavy equipment
maintenance or storage yards, and from material storage facilities owned or
operated by the Permittee.

v. A training component.
b. Minimum Performance Measures:

i. Maintenance Standards. No later than 18 months after the effective date of
this permit, each Permittee shall establish maintenance standards that are as
protective or more protective of facility function than those specified in
Chapter 4 of Volume V of the 2005 Stormwater Management Manual for
Western Washington. For existing facilities which do not have maintenance
standards, the Permittee shall develop a maintenance standard.

(1) The purpose of the maintenance standard is to determine if maintenance
is required. The maintenance standard is not a measure of the facility’s
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required condition at all times between inspections. Exceeding the
maintenance standard between inspections and/or maintenance is not a
permit violation.

* (2) Unless there are circumstances beyond the Permittee’s control, when an
inspection identifies an exceedence of the maintenance standard,
maintenance shall be performed:

o Within | year for typical maintenance of facilities, except catch
basins.

o Within 6 months for catch basins, and

o Within 2 years for maintenance that requires capital construction of
less than $25,000.

Circumstances beyond the Permittee’s control include denial or delay of
access by property owners, denial or delay of necessary permit
approvals, and unexpected reallocations of maintenance staff to perform
emergency work. For each exceedence of the required timeframe, the
Permittee shall document the circumstances and how they were beyond
the Permittee’s control.

ii. Maintenance of stormwater facilities regulated by the Permittee

(1) No later than 18 months after the effective date of this permit, each
Permittee shall evaluate and, if necessary, update existing ordinances or
other enforceable documents requiring maintenance of all permanent
stormwater treatment and flow control facilities regulated by the
Permittee (including catch basins), in accordance with maintenance
standards established under S5.C.9.b.1., above.

(2) No later than 18 months after the effective date of this permit, each
Permittee shall develop and implement an initial inspection schedule for
all known, permanent stormwater treatment and flow control facilities
(other than catch basins) regulated by the Permittee to inspect each
facility at least once during the term of this permit to enforce compliance
with adopted maintenance standards as needed based on the inspection.
The inspection program is limited to facilities to which the Permittee can
legally gain access, provided the Permittee shall seek access to the types
of stormwater treatment and flow control facilities listed in the 2005
Stormwater Management Manual for Western Washington.

(3) No later than 4 years after the effective date of this permit, each
Permittee shall develop an on-going inspection schedule to annually
inspect all stormwater treatment and flow control facilities (other than
catch basins) regulated by the Permittee. The annual inspection
requirement may be reduced based on maintenance records.

Reducing the inspection frequency to less frequently than annually shall
be based on maintenance records of double the length of time of the
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proposed inspection frequency. In the absence of maintenance records,
the Permittee may substitute written statements to document a specific
less frequent inspection schedule. Written statements shall be based on
actual inspection and maintenance experience and shall be certified in
accordance with G19 Certification and Signature.

(4) No later than 2 years after the effective date of this permit each
Permittee shall manage maintenance activities to inspect all new
permanent stormwater treatment and flow control facilities, including
catch basins, in new residential developments every 6 months during the
period of heaviest construction to identify maintenance needs and
enforce compliance with maintenance standards as needed.

(5) Compliance with the inspection requirements of S5.C.9.b.ii.(2), (3), and
(4), above, shall be determined by the presence of an established
inspection program designed to inspect all sites, and achieving
inspection of 80% of all sites.

(6) The Permittee shall require cleaning of catch basins regulated by the
Permittee if they are found to be out of compliance with established
maintenance standards in the course of inspections conducted at
facilities under the requirements of S5.C.7. (Source Control Program),
and S5.C.8. (Illicit Connections and Illicit Discharges Detection and
Elimination), or if the catch basins are part of the treatment or flow
control systems inspected under the requirements of S5.C.9. (Operation
and Maintenance Program)

iii. Maintenance of stormwater facilities owned or operated by the Permittee

(1) No later than 24 months after the effective date of this permit each
Permittee shall begin implementing a program to annually inspect all
permanent stormwater treatment and flow control facilities (other than
catch basins) owned or operated by the Permittee, and implement
appropriate maintenance action in accordance with adopted maintenance
standards. The annual inspection requirement may be reduced based on
inspection records.

Changing the inspection frequency to less frequently than annually shall
be based on maintenance records of double the length of time of the
proposed inspection frequency. In the absence of maintenance records,
the Permittee may substitute written statements to document a specific
less frequent inspection schedule. Written statements shall be based on
actual inspection and maintenance experience and shall be certified in
accordance with G19 Certification and Signature.

(2) No later than 24 months after the effective date of this program each
Permittee shall begin implementing a program to conduct spot checks of
potentially damaged permanent treatment and flow control facilities
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(other than catch basins) after major storm events (24 hour storm event
with a 10 year recurrence interval). If spot checks indicate widespread
damage/maintenance needs, inspect all stormwater treatment and flow
control facilities that may be affected. Conduct repairs or take
appropriate maintenance action in accordance with maintenance
standards established under S5.C.9.b.1., above, based on the results of
the inspections.

(3) Compliance with the inspection requirements of S5.C.9.b.iii.(1), and (2)

above, shall be determined by the presence of an established inspection
program designed to inspect all sites. Compliance during this permit
term shall be determined by achieving an annual rate of at least 95% of
inspections no later than 180 days prior to the expiration date of this
permit.

iv. Maintenance of Catch Basins Owned or Operated by the Permittee

(1) No later than 24 months after the effective date of this permit each

Permittee shall begin implementing a program to annually inspect catch
basins and inlets owned or operated by the Permittee.

o Inspections may be conducted on a “circuit basis” whereby a
sampling of catch basins and inlets within each circuit is inspected to
identify maintenance needs. Include in the sampling an inspection of
the catch basin immediately upstream of any system outfall. Clean
all catch basins within a given circuit for which the inspection
indicates cleaning is needed to comply with maintenance standards
established under S5.C.9.b.i., above.

o As an alternative to inspecting catch basins on a “circuit basis,” the
Permittee may inspect all catch basins, and clean only catch basins
where cleaning is needed to comply with maintenance standards.

(2) The annual catch basin inspection schedule may be changed as

appropriate to meet the maintenance standards based on maintenance
records of double the length of time of the proposed inspection
frequency. In the absence of maintenance records for catch basins, the
Permittee may substitute written statements to document a specific, less
frequent inspection schedule. Written statements shall be based on actual
inspection and maintenance experience and shall be certified in
accordance with G19 Certification and Signature.

(3) The disposal of decant water shall be in accordance with the

requirements in Appendix 6 — Street Waste Disposal.

Records of inspections and maintenance or repair activities conducted by the
Permittee shall be maintained. Records of maintenance or repair requiring
capital construction of $25,000 or more shall be maintained and provided in
the annual report.
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vi. Within 12 months of the effective date of this permit, establish practices to

Vii.

Viil.

1X.

reduce stormwater impacts associated with runoff from parking lots, streets,
roads, and highways owned or operated by the Permittee; and road
maintenance activities conducted by the Permittee.

Implementation of practices shall begin no later than 18 months after the
effective date of this permit, and continue on an ongoing basis throughout
the term of the permit. The following activities shall be addressed:

(1) Pipe cleaning

(2) Cleaning of culverts that convey stormwater in ditch systems
(3) Ditch maintenance

(4) Street cleaning

(5) Road repair and resurfacing, including pavement grinding

(6) Snow and ice control

(7) Utility installation

(8) Maintaining roadside areas, including vegetation management.
(9) Dust control

(10) Pavement striping maintenance

No later than 18 months after the effective date of this permit, each
Permittee shall establish and implement policies and procedures to reduce
pollutants in discharges from lands owned or maintained by the Permittee
subject to this permit. Lands owned or maintained by the Permittee include
but are not limited to: parks, open space, road right-of-ways, mamtenance
yards, and stormwater treatment and flow control facilities.

The policies and procedures shall address, but are not limited to:

(1) Application of fertilizer, pesticides, and herbicides, including the
development of Nutrient management and Integrated Pest Management
Plans;

(2) Sediment and erosion control;

(3) Landscape maintenance and vegetation disposal;

(4) Trash management; and

(5) Building exterior cleaning and maintenance.

No later than 24 months after the effective date of this permit, develop and
implement an ongoing training program for employees of the Permittee who
have primary construction, operations or maintenance job functions that
could impact stormwater quality. Follow-up training shall be provided as
needed to address changes in procedures, techniques or staffing. Permittees
shall document and maintain records of the training provided and the staff
trained.

Develop and implement a Stormwater Pollution Prevention Plan (SWPPP)
for all heavy equipment maintenance or storage yards, and material storage
facilities owned or operated by the Permittee in areas subject to this permit,

P 2007,
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that are not required to have coverage under the General NPDES Permit for
Stormwater Discharges Associated with Industrial Activities or another
NPDES permit that covers stormwater discharges associated with the
activity. The Permittee shall identify facilities subject to this requirement.
The SWPPPs shall be developed within 24 months of the effective date of
this permit. Implementation of non-structural BMPs shall begin immediately
after the pollution prevention plan is developed. A schedule for
implementation of structural BMPs shall be included in the SWPPP. Generic
SWPPPs that can be applied at multiple sites may be used to comply with
this requirement. The SWPPP shall include periodic visual observation of
discharges from the facility to evaluate the effectiveness of BMPs.

10. Education and QOutreach Program

a. The SWMP shall include an education program aimed at residents, businesses,
industries, elected officials, policy makers, planning staff and other employees
of the Permittee. The goal of the education program is to reduce or eliminate
behaviors and practices that cause or contribute to adverse stormwater impacts.
An education program may be developed locally or regionally.

b. Minimum Performance Measures:

i. No later than 12 months after the effective date of this permit, each
Permittee shall implement or participate in an education and outreach
program that uses a variety of methods to target the audiences and topics
listed below. The outreach program shall be designed to achieve measurable
improvements in each target audience’s understanding of the problem and
what they can do to solve it.

(1) General Public

o General impacts of stormwater flows into surface waters.

o Impacts from impervious surfaces.

o Source control BMPs and environmental stewardship, actions and
opportunities in the areas of pet waste, vehicle maintenance,
landscaping and buffers.

(2) General public and businesses, including home based and mobile
businesses

o BMPs for use and storage of automotive chemicals, hazardous
cleaning supplies, carwash soaps and other hazardous materials.
o Impacts of illicit discharges and how to report them.

(3) Homeowners, landscapers and property managers

o Yard care techniques protective of water quality.
o BMPs for use and storage of pesticides and fertilizers.
o BMPs for carpet cleaning and auto repair and maintenance.
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o Low Impact Development techniques, including site design, pervious
paving, retention of forests and mature trees.
o Stormwater treatment and flow control BMPs.

" (4) Engineers, contractors, developers, review staff and land use planners

o Technical standards for stormwater site and erosion control plans.

o Low Impact Development techniques, including site design, pervious
paving, retention of forests and mature trees.

o Stormwater treatment and flow control BMPs.

ii. Each Permittee shall implement or participate in an effort to measure
understanding and adoption of the targeted behaviors for at least one
targeted audience in at least one subject area. The resulting measurements
shall be used to direct education and outreach resources most effectively as
well as to evaluate changes in adoption of the targeted behaviors.

iii. Each Permittee shall track and maintain records of public education
activities.

S6. STORMWATER MANAGEMENT PROGRAM FOR CO-PERMITTEES AND
SECONDARY PERMITTEES

A. This section applies to all Secondary Permittees, whether coverage under this Permit is
obtained individually, or as a Co-Permittee with a City and/or Town and/or County
and/or another Secondary Permittee.

1. To the extent allowable under state, federal and local law, all components are
mandatory for each Secondary Permittee covered under this permit, whether
covered as an individual Permittee or as a Co-Permittee.

2. Each Secondary Permittee shall develop and implement a stormwater management
program (SWMP). The SWMP shall be designed to reduce the discharge of
pollutants from regulated small MS4s to the maximum extent practicable and
protect water quality.

3. Unless an alternate implementation schedule is established by Ecology as a
condition of permit coverage, the SWMP shall be developed and implemented in
accordance with the schedules contained in this section and shall be fully developed
and implemented no later than180 days before the expiration date of this Permit.
Notwithstanding the schedules in this Permit, Secondary Permittees that are already
implementing some or all of the required SWMP components shall continue
implementation of those components.

4. Secondary Permittees may implement parts of their SWMP in accordance with the
schedule for cities, towns and counties in S5 Stormwater Management Program,
provided they have signed a memorandum of understanding or other agreement to
jointly implement the activity or activities with one or more jurisdictions listed in
S1.B., and submitted a copy of the agreement to Ecology.
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5. Secondary Permittees and Co-Permittees shall prepare written documentation of the
SWMP. The SWMP documentation shall be organized according to the program
components and shall be updated at least annually for submittal with the Permittee’s
annual reports to Ecology.

a. For all Secondary Permittees except the Port of Seattle and the Port of Tacoma,
The SWMP documentation shall include:

i. A description of each of the program components included in S6.D.1.
through S6.D.6., and

ii. Any additional actions necessary to meet the requirements of applicable
TMDLs pursuant to S7 Compliance with Total Maximum Daily Load
Requirements.

b. For the Port of Tacoma and the Port of Seattle the SWMP documentation shall
include:

i. A description of each of the program components included in S6.E.1.
through S6.E.7., and

ii. Any additional actions necessary to meet the requirements of applicable
TMDLs pursuant to S7 Compliance with Total Maximum Daily Load
Requirements.

6. Conditions S6.A., S6.B., and S6.C. are applicable to all Co-Permittees and
Secondary Permittees covered under this permit. In addition:

a. S6.D. is applicable to all Secondary Permittees except the Port of Seattle and the
Port of Tacoma. S6.D. does not apply to Permittees listed in S1.B., or S1.C.

b. S6.E. is applicable only to the Port of Seattle and the Port of Tacoma.

c. S6.F. is applicable only to King County as a Co-Permittee with the City of
Seattle for MS4s owned by King County but located within the City of Seattle.

B. Coordination

The SWMP shall include mechanisms to encourage coordinated stormwater-related
policies, programs and projects within a watershed and interconnected MS4s. Where
relevant and appropriate, the SWMP shall also include coordination among
departments of the Secondary Permittee to ensure compliance with the terms of this
permit.

C. Legal Authority

To the extent allowable under state law and federal law, each Secondary Permittee shall
be able to demonstrate that it can operate pursuant to legal authority which authorizes
or enables the Secondary Permittee to control discharges to and from municipal
separate storm sewers owned or operated by the Secondary Permittee.

This legal authority may be a combination of statutes, ordinances, permits, contracts,
orders, interagency agreements, or similar instruments.
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D. Stormwater Management Program for Secondary Permittees

The term “Secondary Permittees” means drainage, diking, flood control, or diking and
drainage districts, Ports (other than the Ports of Seattle and Tacoma, (see S6.E.)), public
colleges and universities, and any other owners or operators of municipal separate
storm sewers located within the municipalities that are listed as Permittees in S1.B. The
Stormwater Management Program (SWMP) for Secondary Permittees shall include the
following components:

1. Public Education and Outreach

Each Secondary Permittee shall implement the following stormwater education
strategies:

a. Storm drain inlets owned and operated by the Secondary Permittee that are
located in maintenance yards, in parking lots, along sidewalks, and at pedestrian
access points shall be clearly and permanently labeled with the message “Dump
no waste” and indicating the point of discharge as a river, lake, bay, or ground
water.

i.  No later than three years from the date of permit coverage, at least 50
percent of these inlets shall be labeled.

ii.  No later than 180 days prior expiration date of this Permit, or as
established as a condition of coverage by Ecology, all of these inlets shall
be labeled.

iii.  As identified during visual inspection and regular maintenance of storm
drain inlets per the requirements of $6.D.3.d. and S6.D.6.a.i. below, or as
otherwise reported to the Secondary Permittee, any inlet having a label
that is no longer clearly visible and/or easily readable shall be re-labeled
within 90 days.

b. Each year, beginning no later than three years from the date of permit coverage,
public ports, colleges and universities shall distribute educational information to
tenants and residents on the impact of stormwater discharges on receiving
waters, and steps that can be taken to reduce pollutants in stormwater runoff.
Different combinations of topics shall be addressed each year, and, before the
expiration date of this Permit. Where relevant, tenants and residents shall
receive educational information about the following topics:

i.  How stormwater runoff affects local waterbodies,
ii.  Proper use and application of pesticides and fertilizers,
iii. Benefits of using well-adapted vegetation,

iv. Alternative equipment washing practices, including cars and trucks that
minimize pollutants in stormwater,

i
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v. Benefits of proper vehicle maintenance and alternative transportation
choices; proper handling and disposal of wastes, including the location of
hazardous waste collection facilities in the area,

vi. Hazards associated with illicit connections, and
vii. Benefits of litter control and proper disposal of pet waste.

Compliance with this requirement may be achieved through participation in the
local jurisdiction’s public education and outreach programs.

2. Public Involvement and Participation

No later than 180 days before the expiration date of this Permit, or as established as
a condition of coverage by the Ecology, each Secondary Permittee shall:

a. Publish a public notice in the local newspaper or on the Permittee’s website and
solicit public review of its SWMP.

b. Make the latest updated version of the SWMP available to the public. If the
Secondary Permittee maintains a website, the SWMP shall be posted on the
Secondary Permittee’s website.

3. Illicit Discharge Detection and Elimination

Each Secondary Permittee shall:

a. From the date of permit coverage, comply with all relevant ordinances, rules,
and regulations of the local jurisdiction(s) in which the Secondary Permittee is
located that govern non-stormwater discharges.

b. Develop and adopt appropriate policies prohibiting illicit discharges no later
than one year from the date of permit coverage. Identify possible enforcement
mechanisms no later than one year from the date of permit coverage; and, no
later than eighteen months from the date of permit coverage, develop and
implement an enforcement plan using these mechanisms to ensure compliance
with illicit discharge policies. These policies shall address, at a minimum: illicit
connections; non-stormwater discharges, including spills as defined below; or
otherwise improperly disposing of hazardous materials, pet waste, and litter.

i. Non-stormwater discharges covered by another NPDES permit and
discharges from emergency fire fighting activities are allowed in the MS4 in
accordance with S2 Authorized Discharges. '

1ii. The policies do not need to prohibit the following categories of non-
stormwater discharges:

+ Diverted stream flows,

e Rising ground waters,

» Uncontaminated ground water infiltration (as defined at 40 CFR
35.2005(20)),

e Uncontaminated pumped ground water,
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Foundation drains,

Air conditioning condensation,

Irrigation water from agricultural sources that is commingled with urban
stormwater,

Springs,

Water from crawl space pumps,

Footing drains, and

Flows from riparian habitats and wetlands.

iii. The policies shall prohibit the following categories of non-stormwater
discharges, unless the stated conditions are met:

Discharges from potable water sources, including water line flushing,
hyperchlorinated water line flushing, fire hydrant system flushing, and
pipeline hydrostatic test water. Planned discharges shall be de-
chlorinated to a concentration of 0.1 ppm or less, pH-adjusted if
necessary, and volumetrically and velocity controlled to prevent
resuspension of sediments in the MS4;

Discharges from lawn watering and other irrigation runoff. These
discharges shall be minimized through, at a minimum, public education
activities and water conservation efforts conducted by the Secondary
Permittee and/or the local jurisdiction.

Dechlorinated swimming pool discharges. The discharges shall be
dechlorinated to a concentration of 0.1 ppm or less, pH-adjusted and
reoxygenated if necessary, and volumetrically and velocity controlled to
prevent resuspension of sediments in the MS4. Swimming pool cleaning
wastewater and filter backwash shall not be discharged to the MS4.

Street and sidewalk wash water, water used to control dust, and routine
external building washdown that does not use detergents. The Secondary
Permittee shall reduce these discharges through, at a minimum, public
education activities and/or water conservation efforts conducted by the
Secondary Permittee and/or the local jurisdiction. To avoid washing
pollutants into the MS4, the Secondary Permittee shall minimize the
amount of street wash and dust control water used. At active
construction sites, street sweeping shall be performed prior to washing
the street.

Other non-stormwater discharges shall be in compliance with the
requirements of a stormwater pollution prevention plan reviewed by the
Permittee which addresses control of such discharges.

iv. The Secondary Permittee’s SWMP shall, at a minimum, address each
category in iii above in accordance with the conditions stated therein.

Jeszipary 17, 20007,
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v. The SWMP shall further address any category of discharges in ii or iii above
if the discharge is identified as a significant source of pollutants to waters of
the State.

c. No later than 180 days before the expiration date of this Permit, or as
established as a condition of coverage by Ecology, develop a storm sewer
system map showing the locations of all known storm drain outfalls, labeling
the receiving waters, and delineating the areas contributing runoff to each
outfall. Make the map (or completed portions of the map) available on request
to Ecology and/or to other Permittees or Secondary Permittees. The preferred,
but not required, format of submission will be an electronic format with fully
described mapping standards. An example description is provided on Ecology’s
website.

d. Conduct field inspections and visually inspect for illicit discharges at all known
outfalls that discharge to surface waters. Visually inspect at least one third (on
average) of all known outfalls each year beginning no later than two years from
the date of permit coverage. Develop and implement procedures to identify and
remove illicit discharges. Keep records of inspections and follow-up activities.

e. No later than 180 days before the expiration date of this Permit, or as
established as a condition of coverage by the Ecology, develop and implement a
spill response plan that includes coordination with a qualified spill responder.

f. No later than two years from permit coverage date, provide staff training or
coordinate with existing training efforts to educate relevant staff on proper best
management practices for preventing spills and illicit discharges. All relevant
staff shall be trained.

4. Construction Site Stormwater Runoff Control

From the date of permit coverage, each Secondary Permittee shall:

a. Comply with all relevant ordinances, rules, and regulations of the local
jurisdiction(s) in which the Secondary Permittee is located that govern
construction phase stormwater pollution prevention.

b. For all construction projects under the control of the Secondary Permittee,
which require a construction stormwater permit, Secondary Permittees shall
obtain coverage under the NPDES General Permit for Stormwater Discharges
Associated with Construction Activities, or an alternative individual NPDES
permit prior to discharging construction related stormwater.

c. Coordinate with the local jurisdiction regarding projects owned and operated by
other entities which discharge into the Secondary Permittee’s MS4, to assist the
local jurisdiction with achieving compliance with all relevant ordinances, rules,
and regulations of the local jurisdiction(s).
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d. Provide training or coordinate with existing training efforts to educate relevant
staff in erosion and sediment control BMPs and requirements, or hire trained
contractors to perform the work.

e. Coordinate as requested with Ecology or the local jurisdiction to provide access
for inspection of construction sites or other land disturbances, which are under
the control of the Secondary Permittee during the active grading and/or
construction period.

5. Post-Construction Stormwater Management for New Development and
Redevelopment

From the date of permit coverage, each Secondary Permittee shall:

a. Comply with all relevant ordinances, rules and regulations of the local
jurisdiction(s) in which the Secondary Permittee is located that govern post-
construction stormwater pollution prevention measures.

b. Coordinate with the local jurisdiction regarding projects owned and operated by
other entities which discharge into the Secondary Permittee’s MS4, to assist the
local jurisdiction with achieving compliance with all relevant ordinances, rules,
and regulations of the local jurisdiction(s).

6. Pollution Prevention and Good Housekeeping for Municipal Operations

Each Secondary Permittee shall:

a. No later than three years from the date of permit coverage, develop and
implement a municipal operation and maintenance (O&M) plan to minimize
stormwater pollution from activities conducted by the Secondary Permittee. The
O&M Plan shall include appropriate pollution prevention and good
housekeeping procedures for all of the following operations, activities, and/or
types of facilities that are present within the Secondary Permittee’s boundaries.

i. Stormwater collection and conveyance system, including catch basins,
stormwater sewer pipes, open channels, culverts, structural stormwater
controls, and structural runoff treatment and/or flow control facilities. The
O&M Plan shall address, but is not limited to: scheduled inspections and
maintenance activities, including cleaning and proper disposal of waste
removed from the system. Secondary Permittees shall properly maintain
stormwater collection and conveyance systems owned or operated by the
Secondary Permittee and regularly inspect and maintain all structural post-
construction stormwater BMPs to ensure facility function.

For facilities located in Western Washington, Secondary Permittees shall
establish maintenance standards that are as protective or more protective of
facility function than those specified in Chapter 4 Volume V of the 2005
Stormwater Management Manual for Western Washington.

For facilities located in Eastern Washington, Secondary Permittees shall
establish maintenance standards that are as protective or more protective of
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facility function than those specified in Chapters 5, 6 and 8 of the 2004
Stormwater Management Manual for Eastern Washington.

Secondary Permittees shall conduct spot checks of stormwater treatment and

~ flow control facilities following a 24 hour storm event with a 10-year or

il

1il.

iv.

vi.

Vii.

greater recurrence interval.

Roads, highways, and parking lots. The O&M Plan shall address, but is not
limited to: deicing, anti-icing, and snow removal practices; snow disposal
areas; material (e.g. salt, sand, or other chemical) storage areas; all-season
BMPs to reduce road and parking lot debris and other pollutants from
entering the MS4.

Vehicle fleets. The O&M Plan shall address, but is not limited to: storage,
washing, and maintenance of Secondary Permittee vehicle fleets; and
fueling facilities. Secondary Permittees shall conduct all vehicle and
equipment washing and maintenance in a self-contained covered building or
in designated wash and/or maintenance areas.

External building maintenance. The O&M Plan shall address, building
exterior cleaning and maintenance including cleaning, washing, painting and
other maintenance activities.

Parks and open space. The O&M Plan shall address, but is not limited to:
proper application of fertilizer, pesticides, and herbicides; sediment and
erosion control; BMPs for landscape maintenance and vegetation disposal;
and trash management.

Material storage areas, heavy equipment storage areas, and maintenance
areas. Secondary Permittees shall develop and implement a Stormwater
Pollution Prevention Plan to protect water quality at each of these facilities
owned or operated by the Secondary Permittee and not covered under the
General NPDES Permit for Stormwater Discharges Associated with
Industrial Activities or under another NPDES permit that covers stormwater
discharges associated with the activity.

Other facilities that would reasonably be expected to discharge
contaminated runoff. The O&M Plan shall address proper stormwater
pollution prevention practices for each facility.

b. From the date of coverage under this Permit, Secondary Permittees shall also
have permit coverage for all facilities operated by the Secondary Permittee that
are required to be covered under the General NPDES Permit for Stormwater
Discharges Associated with Industrial Activities.

c. The O&M Plan shall include sufficient documentation and records as necessary
to demonstrate compliance with the O&M Plan requirements in S6.D.6.a.i.
through vii above.
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d. Train all employees whose construction, operations, or maintenance job
functions may impact stormwater quality. The training shall address:

i. The importance of protecting water quality,
ii. The requirements of this Permit,

iii. Operation and maintenance requirements,
iv. Inspection procedures,

v. Ways to perform their job activities to prevent or minimize impacts to water
quality, and

vi. Procedures for reporting water quality concerns, including potential illicit
discharges.

E. Stormwater Management Program for the Port of Seattle and Port of Tacoma

The Stormwater Management Program (SWMP) for the Port of Seattle and the Port of
Tacoma shall be developed and implemented in accordance with the schedules
contained in this section and shall be fully developed and implemented no later than
three years from the effective date of coverage.

Notwithstanding the schedules for implementation of SWMP components contained in
this permit, Permittees that are already implementing some or all of the SWMP
components in this section shall continue implementation of those components of their
SWMP.

The SWMP for the Port of Seattle and the Port of Tacoma of shall include the
following components:

1. Education Program

The SWMP shall include an education program aimed at tenants and Port
employees. The goal of the education program is to reduce or eliminate behaviors
and practices that cause or contribute to adverse stormwater impacts.

Minimum Performance Measure

a. No later than 18 months after receiving coverage under this permit, the
Permittee shall make educational materials available to tenants and Port
employees whose job duties could impact stormwater.

2. Public Involvement and Participation

No later than 180 days before the expiration date of this Permit, each Port shall:

a. Publish a public notice in the local newspaper and solicit public review of its
SWMP.

b. Make the latest updated version of the SWMP available to the public. The
SWMP shall be posted on the Port’s website.
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3. TIllicit Discharge Detection and Elimination

The SWMP shall include a program to detect, remove and prevent illicit
connections and illicit discharges, including spills, into the municipal separate
storm sewers owned or operated by the Port.

Minimum Performance Measures

a.

From the date of permit coverage, comply with all ordinances, rules, and
regulations of the local jurisdiction(s) in which the Port district’s MS3 is located
that govern non-stormwater discharges.

Develop and adopt appropriate policies prohibiting illicit discharges no later
than one year from the date of permit coverage. Identify possible enforcement
mechanisms no later than one year from the date of permit coverage and, no
later than eighteen months from the date of permit coverage, develop and
implement an enforcement plan using these mechanisms to ensure compliance
with illicit discharge policies. These policies shall address, at a minimum: illicit
connections; non-stormwater discharges, including spills as defined below; or
otherwise improperly disposing of hazardous materials, pet waste, and litter.

i. Non-stormwater discharges covered by another NPDES permit and
discharges from emergency fire fighting activities are allowed in the MS4 in
accordance with S2 Authorized Discharges.

ii. The policies do not need to prohibit the following categories of non-
stormwater discharges:

e Diverted stream flows,

» Rising ground waters,

e Uncontaminated ground water infiltration (as defined at 40 CFR
35.2005(20)),

o Uncontaminated pumped ground water,

¢ Foundation drains,

e Air conditioning condensation,

o Irrigation water from agricultural sources that is commingled with urban
stormwater,

e Springs,

e Water from crawl space pumps,

o Footing drains, and

o Flows from riparian habitats and wetlands.

iii. The policies shall prohibit the following categories of non-stormwater
discharges unless the stated conditions are met:

o Discharges from potable water sources, including water line flushing,
hyperchlorinated water line flushing, fire hydrant system flushing, and
pipeline hydrostatic test water. Planned discharges shall be de-
chlorinated to a concentration of 0.1 ppm or less, pH-adjusted if

dapery 17, 2007,
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necessary, and volumetrically and velocity controlled to prevent
resuspension of sediments in the MS4.

~« Discharges from lawn watering and other irrigation runoff. These

iv.

discharges shall be minimized through, at a minimum, public education
activities and water conservation efforts conducted by the Secondary
Permittee and/or the local jurisdiction.

e Dechlorinated swimming pool discharges. The discharges shall be
dechlorinated to a concentration of 0.1 ppm or less, pH-adjusted and
reoxygenated if necessary, and volumetrically and velocity controlled to
prevent resuspension of sediments in the MS4. Swimming pool cleaning
wastewater and filter backwash shall not be discharged to the MS4.

« Street and sidewalk wash water, water used to control dust, and routine
external building wash down that does not use detergents. The Ports of
Seattle and Tacoma shall reduce these discharges through, at a
minimum, public education activities and/or water conservation efforts
conducted by the Port and/or the local jurisdiction. To avoid washing
pollutants into the MS4, the amount of street wash and dust control
water used shall be minimized. At active construction sites, street
sweeping shall be performed prior to washing the street.

o  Other non-stormwater discharges shall be in compliance with the
requirements of a stormwater pollution prevention plan reviewed by the
Permittee which addresses control of such discharges.

The SWMP shall, at a minimum, address each category in iii above in
accordance with the conditions stated therein.

The SWMP shall further address any category of discharges in ii or iii above
if the discharge is identified as a significant source of pollutants to waters of
the State.

c. The SWMP shall include an ongoing program for gathering, maintaining, and
using adequate information to conduct planning, priority setting, and program
evaluation activities for Port-owned properties. The following information will
be gathered and retained:

1.

il.

Mapping of known municipal separate storm sewer outfalls, and maps
depicting land use for property owned by the Port, and all other properties
served by municipal separate storm sewers known to and owned or operated
by the Port. The mapping shall be completed within 2 years of receiving
coverage under this permit.

Mapping of tributary conveyances, and the associated drainage areas of
municipal separate storm sewer outfalls owned or operated by the Port, with
a 24 inch nominal diameter or larger, or an equivalent cross-sectional area
for non-pipe systems. The mapping shall be completed within 2 years of
receiving coverage under this permit.

Jamuary 17, 2007,
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iii. To the extent consistent with national security laws and directives, each Port
shall make available to Ecology upon request, GIS data layers generated by
the Port depicting outfall locations, land use, tributary conveyances and

- associated drainage areas of outfalls owned or operated by the Port. The
preferred format of submission will be an electronic format with fully
described mapping standards. An example description is provided at
Ecology’s website.

iv. No later than 24 months after receiving coverage under this permit, develop
and implement a program to document operation and maintenance records
for stormwater facilities covered under this permit. The information shall be
available for inspection by Ecology.

v. Upon request, and to the extent consistent with national security laws and
directives, mapping information and operation and maintenance records
shall be provided to the City or County in which the Port is located.

Conduct field inspections and visually inspect for illicit discharges at all known
outfalls that discharge to surface waters. Visually inspect at least one third (on
average) of all known outfalls each year beginning no later than 3 years from the
date of permit coverage. Develop and implement procedures to identify and
remove any illicit discharges. Keep records of inspections and follow-up
activities.

180 days before the expiration date of this Permit, develop and implement a spill
response plan that includes coordination with a qualified spill responder.

Provide staff training or coordinate with existing training efforts to educate
relevant staff on proper best management practices for preventing spills and illicit
discharges.

4. Construction Site Stormwater Runoff Control

The SWMP shall include a program to reduce pollutants in stormwater runoff from
construction activities under the functional control of the Permittee.

Minimum performance measures:

a.

Comply with all relevant, rules, and regulations of the local jurisdiction(s) in
which the Port is located that govern construction phase stormwater pollution
prevention measures. Within one year of the effective date of coverage, and to
the extent allowed by local ordinances, rules, and regulations, comply with the
applicable minimum technical requirements for new development and
redevelopment contained in Appendix 1.

When applicable, seek and obtain coverage under the General NPDES Permit
for Stormwater Discharges Associated with Construction Activities.

Coordinate with the local jurisdiction regarding projects owned and operated by
other entities which discharge into interconnected MS3s, to assist the local

January 17, 2007,
Modified June 17,

age 38 af 72

249



234 v § y vy I N Vosderge fdauia ;
Phase § Municipal Siornvearer Permit

jurisdiction with achieving compliance with all relevant ordinances, rules, and
regulations of the local jurisdiction(s).

Provide training or coordinate with existing training efforts to educate port staff
responsible for implementing construction stormwater erosion and sediment
control BMPs and requirements, or hire trained contractors to perform the work.

Coordinate as requested with Ecology or the local jurisdiction to provide access
for inspection of construction sites or other land disturbances that are under the
control of the Port during the active grading and/or construction period.

5. Post-Construction Stormwater Management for New Development and

Redevelopment

The SWMP shall include a program to address post-construction stormwater runoff
from new development and redevelopment projects. The program shall establish
controls to prevent or minimize water quality impacts.

Minimum performance measures:

a.

Comply with all relevant ordinances, rules and regulations of the local
jurisdiction(s) in which the Port is located that govern post-construction
stormwater pollution prevention measures, including proper operation and
maintenance of the MS3. Within one year of the effective date of permit
coverage, and to the extent allowed by local ordinances, rules, and regulations,
comply with the applicable the minimum technical requirements for new
development and redevelopment contained in Appendix 1.

Coordinate with the local jurisdiction regarding projects owned and operated by
other entities which discharge into interconnected MS3s, to assist the local
jurisdiction in achieving compliance with all relevant ordinances, rules, and
regulations of the local jurisdiction(s).

6. Operation and Maintenance Program

The SWMP shall include an operation and maintenance program for all stormwater
treatment and flow control facilities, and catch basins to ensure that BMPs continue

to

function properly.

Minimum Performance Measures:

a.

Each Port shall prepare an operation and maintenance manual for all stormwater
BMPs that are under the functional control of the Permittee and which discharge
stormwater to its MS3, or to an interconnected MS3.

i. The O&M manual shall be completed no later than 2 years after receiving
coverage under this permit. A copy of the manual shall be retained in the
appropriate Port department.

ii. The operation and maintenance manual shall establish facility-specific
maintenance standards that are as protective, or more protective than those
specified in Chapter 4 of Volume V of the 2005 Stormwater Management

Sewpairy 17 2007,
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Manual for Western Washington. For existing stormwater facilities which
do not have maintenance standards, the Permittee shall develop a
maintenance standard.

iii. The purpose of the maintenance standard is to determine if maintenance is
required. The maintenance standard is not a measure of the facility’s
required condition at all times between inspections. Exceeding the
maintenance standards between inspections and/or maintenance is not a
permit violation. Maintenance actions shall be performed within the time
frames specified in S6.E.6.b.1ii.

b. The Port will manage maintenance activities to inspect all stormwater BMPs
listed in the O&M manual annually, and take appropriate maintenance action in
accordance with the O&M manual.

i. The Permittee may change the inspection frequency to less than annually,
provided the maintenance standards are still met. Reducing the annual
inspection frequency shall be based on maintenance records of double the
length of time of the proposed inspection frequency. In the absence of
maintenance records, the Permittee may substitute written statements to
document a specific less frequent inspection schedule. Written statements
shall be based on actual inspection and maintenance experience and shall be
certified in accordance with G19 Certification and Signature.

ii. Unless there are circumstances beyond the Permittees control, when an
inspection identifies an exceedence of the maintenance standard,
maintenance shall be performed:

o Within 1 year for wet pool facilities and retention/detention ponds.

» Within 1 year for typical maintenance of facilities, except catch basins.

» Within 6 months for catch basins, and

o Within 2 years for maintenance that requires capital construction of
less than-$25,000.

Circumstances beyond the Permittee’s control include denial or delay of
access by property owners, denial or delay of necessary permit approvals,
and unexpected reallocations of maintenance staff to perform emergency
work. For each exceedence of the required timeframe, the Permittee shall
document the circumstances and how they were beyond their control.

c. The Port shall provide appropriate training for Port maintenance staff.
d. The Port will maintain records of inspections and maintenance activities.

7. Source Control in existing Developed Areas

The SWMP shall include the development and implementation of one or more
Stormwater Pollution Prevention Plans (SWPPPs). A SWPPP is a documented plan
to identify and implement measures to prevent and control the contamination of
discharges of stormwater to surface or ground water. SWPPP(s) shall be prepared
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and implemented for all Port-owned lands, except environmental mitigation sites
owned by the Port, that are not covered by a NPDES permit issued by Ecology that
covers stormwater discharges.

Minimum Performance Measures

a. SWPPP(s) shall be developed within 24 months of receiving coverage under
this permit.

b. The SWPPP(s) shall include a facility assessment including a site plan,
identification of pollutant sources, and description of the drainage system.

c. The SWPPP(s) shall include a description of the BMPs used or proposed for use
by the Permittee. Stormwater BMPs shall be selected from the 2005 Stormwater
Management Manual for Western Washington (or an equivalent Manual
approved by Ecology). Implementation of non-structural BMPs shall begin
immediately after the pollution prevention plan is developed. A schedule for
implementation of structural BMPs shall be included in the SWPPP(s).

d. The Port shall maintain a list of sites covered by the SWPPP(s) required under
this permit. At least 15% of the listed sites shall be inspected annually, and 80%
of the total number of listed properties shall be inspected by 180 days before the
expiration date of the permit.

e. The SWPPP(s) shall include policies and procedures to reduce pollutants
associated with the application of pesticides, herbicides and fertilizer.

f. The SWPPP(s) shall include measures to prevent, identify and respond to illicit
discharges, including illicit connections, spills and improper disposal.
Immediately upon becoming aware of a spill into the drainage system owned or
operated by the Port, the Port shall notify the City or County it is located in, and
notify Ecology.

g. The SWPPP(s) shall include a component related to inspection and maintenance
of stormwater facilities and catch basins that is consistent with the Port’s
Operation and Maintenance Program, as specified in S6.E.6. above.

8. Monitoring Program. Monitoring requirements for the Port of Seattle and Port of
Tacoma are included in Special Condition S8.

F. Stormwater Management Program for King County as a Co-Permittee

King County, as a Co-Permittee with the City of Seattle for the discharges from outfalls
King County owns or operates in the City, shall participate in the City of Seattle’s
Stormwater Management Program in accordance with the Joint Stormwater
Management Program element of the Memorandum of Agreement between the City
and County dated September 25, 1995. The apportionment of responsibilities for
stormwater management within the City shall be governed solely by the MOA or its
amendment, provided the City’s stormwater management program, including King
County participation, shall fully comply with Section S5 of this permit. Any
amendments to the MOA shall be approved by Ecology before becoming effective.

Jepruay 17, 2007, Poge 41 of 72
Modified June 17, 2009



Phase | Municipal Stovmiwater Perndt

S7. COMPLIANCE WITH TOTAL MAXIMUM DAILY LOAD REQUIREMENTS

The following requirements apply if an applicable Total Maximum Daily Load (TMDL) is
approved for stormwater discharges from MS4s owned or operated by the Permittee.
Applicable TMDLs are TMDLs which have been approved by EPA on or before the date
permit coverage is granted.

A. For applicable TMDLs listed in Appendix 2, affected Permittees shall comply with the
specific requirements identified in Appendix 2. Each Permittee shall keep records of all
actions required by this permit that are relevant to applicable TMDLs within their
jurisdiction. The status of the TMDL implementation shall be included as part of the
annual report submitted to Ecology.

Where monitoring is required in Appendix 2, the permittee shall conduct the
monitoring according to a Quality Assurance Project Plan (QAPP) approved by
Ecology.

B. For applicable TMDLs not listed in Appendix 2, compliance with this permit shall
constitute compliance with those TMDLs.

C. For TMDLs that are approved by EPA after this permit is issued, Ecology may
establish TMDL-related permit requirements through future permit modification if
Ecology determines implementation of actions, monitoring or reporting necessary to
demonstrate reasonable further progress toward achieving TMDL waste load
allocations, and other targets, are not occurring and shall be implemented during the
term of this permit or when this permit is reissued. Permittees are encouraged to
participate in development of TMDLs within their jurisdiction and to begin
implementation.

S8. MONITORING

A. Except for the Port of Seattle and the Port of Tacoma, Secondary Permittees are not
required to conduct water sampling or other testing during the effective term of this
permit, with the following exceptions: -

1. Any water quality monitoring required for compliance with TMDLs, pursuant to
section S7 Compliance with Total Maximum Daily Load Requirements and
Appendix 2 of this permit; and

2. Any sampling or testing required for characterizing illicit discharges pursuant to
section S6.D.3. of this permit.

B. Permittees shall provide the following information in each annual report:

1. A description of any stormwater monitoring or studies conducted by the Permittee
during the reporting period. If stormwater monitoring was conducted on behalf of
the Permittee, or if studies or investigations conducted by other entities were
reported to the Permittee, a brief description of the type of information gathered or
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received shall be included in the annual report(s) covering the time period(s) during
which the information was received.

2. An assessment of the appropriateness of the BMPs identified by the Permittee for
each component of the SWMP; and any changes made, or anticipated to be made, to
the BMPs that were previously selected to implement the SWMP, and why.

3. Information required pursuant to S8.C.2. below.

C. The Permittees listed in S1.B., and the Port of Seattle, and the Port of Tacoma shall
develop and implement a long-term monitoring program.

1. The monitoring program shall include three components

a. Stormwater monitoring which is intended to characterize stormwater runoff
quantity and quality at a limited number of locations in a manner that allows
analysis of loadings and changes in conditions over time and generalization
across the Permittees’ jurisdiction. Stormwater monitoring requirements are
outlined in S8.D.

b. Targeted stormwater management program effectiveness monitoring which is
intended to improve stormwater management efforts by evaluating at least two
stormwater management practices that significantly affect the success of or
confidence in stormwater controls. Stormwater management program
effectiveness monitoring requirements are outlined in S8.E.

c. BMP evaluation monitoring is intended to evaluate the effectiveness and
operation and maintenance requirements of stormwater treatment and
hydrologic management BMPs. BMP evaluation monitoring requirements are
outlined in S8.F.

2. Each of the components of the monitoring program shall include a Quality
Assurance Project Plan (QAPP). QAPPs shall be prepared in accordance with
Ecology’s QAPP guidelines, available from Ecology’s website. The monitoring
program shall be developed by qualified staff or contractors with experience in
applying Ecology’s or EPA’s QAPP Guidelines.

All QAPPs shall be submitted to Ecology for review, in accordance with the
deadlines in S8.G. below. QAPPs for Stormwater Monitoring (S8.D.), and
Stormwater Treatment and Hydrologic Management BMP Evaluation Monitoring
(S8.F.) shall be reviewed and approved by Ecology prior to monitoring.

D. Stormwater Monitoring
1. Stormwater monitoring site selection

a. Stormwater monitoring sites shall have the tributary conveyance system and
drainage area mapped, and be suitable for permanent installation and operation
of flow-weighted composite sampling equipment. Permittees shall document
how sites are selected and the basin size based on comparison of the times of
concentration with rainfall durations for typical seasonal storms.
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Each site must represent a discernible type of land use, but not a single
industrial or commercial complex. Ideally, to represent a particular land use, no
less than 80% of the area served by the outfall or conveyance will be classified
as having that land use. Permittees may move upstream in the conveyance
system to achieve the desired land use.

Counties shall monitor one outfall or conveyance representing each of the
following land uses: Commercial, Low density residential, and High density
residential.

Cities shall monitor one outfall or conveyance representing each of the
following land uses: Commercial, High density residential, and Industrial.

The Ports of Seattle and Tacoma shall each monitor one outfall or conveyance.

2. Stormwater monitoring frequency and type of sampling

a.

Each stormwater monitoring site shall be sampled according to the following
frequency unless good faith efforts with good professional practice by the
Permittee do not result in collecting a successful sample for the full number of
storms:

Sixty-seven percent of the forecasted qualifying storms which result in actual
qualifying storm events are required to be sampled, up to a maximum of eleven
(11) storm events per water year. Qualifying storm events are defined in
S8.D.2.a.i and ii, below. Qualifying storm event sampling must be distributed
throughout the year, approximately reflecting the distribution of rainfall
between the wet and dry seasons (with a goal of 60-80% of the samples
collected during the wet season and a goal of 20-40% of the samples collected
in the dry season).

Additionally, the Permittee shall analyze up to a maximum of three (3) samples
that are collected as a result of attempts to sample the eleven (11) required
storm events and do not meet the rainfall volume storm event criterion but do
meet the other storm event and sample criteria. Not including the chemical
sampling and analysis required by S8.D.2.d., the maximum number of sampled
storm events to be analyzed is fourteen (14) per year.

i. The wet season is from October 1 through April 30. A qualifying wet season
storm event is defined as follows:

¢ Rainfall volume: 0.20” minimum, no fixed maximum

e Rainfall duration: No fixed minimum or maximum

e Antecedent dry period: Less than or equal to 0.02” rain in the previous
24 hours

o Inter-event dry period: 6 hours

ii. The dry season is from May 1 through September 30. A qualifying dry
season storm event is defined as follows:

Sy 17, 2007,
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+ Rainfall volume: 0.20” minimum, no fixed maximum

o Rainfall duration: No fixed minimum or maximum

e Antecedent dry period: less than or equal to 0.02” rain in the previous
72 hours

e Inter-event dry period: 6 hours

Storm events shall be sampled using flow-weighted composite storm sampling.
Automatic samplers shall be programmed to begin sampling as early in the
runoff event as practical and to continue sampling past the longest estimated
time of concentration for the tributary area.

For storm events lasting less than 24 hours, samples shall be collected for at
least seventy-five percent (75%) of the storm event hydrograph. For storm
events lasting longer than 24 hours, samples shall be collected for at least
seventy-five percent 75% of the hydrograph of the first 24 hours of the storm.

Each composite sample must consist of at least 10 aliquots. Composite samples
with 7 to 9 aliquots are acceptable if they meet the other sampling criteria and
help achieve a representative balance of wet season/dry season events and storm
sizes.

Continuous flow recording of all storm events (not just sampled storm events) is
necessary for at least one year to establish a baseline rainfall/runoff relationship.

Precipitation and flow data shall be reported, and composite samples shall be
analyzed and results reported for the constituents/parameters listed below.
Chemicals below detection limits after two years of data analysis may be
dropped from the analysis. Refer to Appendix 9 for a listing of acceptable
laboratory analysis methods and target reporting limits.

i. Precipitation event data including antecedent dry period and rainfall
distribution throughout the event, flow and hydrograph data including
sampled and total runoff time periods and volumes

ii. Conventional Parameters Including: TSS, turbidity, Conductivity, Chloride,
Biochemical oxygen demand (BODs), Hardness, and Methylene Blue
Activating Substances (MBAS).

iii. Nutrients: Total phosphorus, Orthophosphate, Total kjeldahl nitrogen, and
Nitrate — nitrite.

iv. Metals, including, at a minimum: total and dissolved copper, zinc, cadmium,
and lead; and mercury sampling in commercial and industrial land use areas.

v. Organics: PAHs; phthalates.
vi. Pesticides including:

Herbicides: 2,4-D, MCPP, Triclopyr,
Insecticides: Diazinon, Malathion, Chlorpyrifos, Dichlobenil, Prometon
Fungicides: Pentachlorophenol
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If the volume of stormwater sample collected from a qualifying storm is
insufficient to allow analysis for all parameters listed S8.D.2.b. above, the
sample shall be analyzed for as many parameters as possible in the following
priority order:

i. All land use types: 1. TSS; 2. Conductivity; 3. MBAS; 4. Metals and
hardness;

ii. Industrial/Commercial: 5. PAH’s and phthalates; 6. Pesticides; 7. Nutrients
8. BODS; and 9. Chlorides

iii. Residential: 5. Nutrients; 6. Pesticides; 7. PAH’s and phthalates; 8. BODs;
and 9. Chlorides

If insufficient sample exists to run the next highest priority pollutant, that
analysis should be bypassed and analyses run on lower priority pollutants in
accordance with the remaining priority order to the extent possible.

d. The Permittee shall test the seasonal first-flush for toxicity in accordance with

the criteria and procedures described in this section. This toxicity testing is for
screening purposes only and is not effluent characterization or compliance
monitoring under Chapter 173-205 WAC.

Toxicity testing shall be completed once by each Permittee required to perform
toxicity testing during this permit cycle. Toxicity testing shall be performed
based on the schedule below:

i. The following Permittees shall sample the seasonal first flush for toxicity
beginning August 2010:

City of Seattle
Snohomish County
City of Tacoma
Clark County

ii. The following Permittees shall sample the seasonal first flush for toxicity
beginning August 2011:

Port of Tacoma
Port of Seattle
King County
Pierce County

iii.  Toxicity storm event criteria:
e August or September, with at least a one-week antecedent dry
period (or October, irrespective of antecedent dry period, if
unsuccessful in August or September).

iv.  Toxicity Sample criteria:
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e Adequate volume to perform toxicity testing, any associated egg
(includes both yolk and embryo) analysis, and the chemical
analyses as described below. The total volume required for toxicity
testing and associated egg analysis is in the range of twenty-four
(24) to forty-four (44) liters. The volume required for chemical
analysis is approximately ten (10) liters.

The Permittee shall contact the toxicity laboratory prior to the forecasted
storm event to inquire about gamete (test organism) availability. If the
laboratory confirms that gametes of sufficient quantity and quality will not
be available for toxicity testing, the Permittee shall not attempt to collect
toxicity samples for that storm event.

If the Permittee is unsuccessful in completing a toxicity test despite good faith,
documented efforts, or due to an invalid or anomalous test result, a second
sampling attempt is required if sufficient time remains to meet the toxicity
storm event criteria. If the second attempt is also unsuccessful, the Permittee
shall document its efforts in its annual stormwater monitoring report and shall
not be required to conduct further sampling and analysis efforts under S8.D.2.d
for that water year.

e. Sampling and Reporting Requirements for seasonal first-flush toxicity tests

i

ii.

iil.

iv.

The Permittee shall submit all reports for toxicity testing in accordance
with the most recent version of Department of Ecology Publication # WQ-
R-95-80, Laboratory Guidance and Whole Effluent Toxicity Test Review
Criteria. Reports shall contain bench sheets and reference toxicant results
for test methods. If the lab provides the toxicity test data in electronic
format for entry into Ecology’s database, then the Permittee shall send the
data to Ecology along with the test report, bench sheets, and reference
toxicant results.

The Permittee shall collect the sample for toxicity testing using flow-
weighted or time-weighted composite samplers or sampling methods.

The Permittee shall collect the sample for the associated chemical analysis
at the same time and location as the toxicity testing sample. The associated
chemical analysis shall be for the following parameters: TSS, chloride,
hardness, methylene blue activated substances (MBAS), metals including
total and dissolved copper, zinc, cadmium, and lead (mercury in
commercial or industrial land use areas only), PAHs, phthalates, and
pesticides including 2,4-D, MCPP, Triclopyr, Diazinon, Malathion,
Chlorpyrifos, Dichlobenil, Prometon and Pentachlorophenol.

Sample holding times, temperatures, and handling shall meet Ecology’s
guidance (WQ-R-95-80, or version current at the permit revision date).
The laboratory must conduct water quality measurements on all samples
and test solutions for toxicity testing as specified in the most recent

Jamary 17, 2007,
Maddified Jung 17, 2000



vi.

Vil.

Phase T Sunicipal Srovasvarer ot
&

version of Department of Ecology publication # WQ-R-95-80, Laboratory
Guidance and Whole Effluent Toxicity Test Review Criteria.

Testing procedures should follow: E-test (seven day), Environment
Canada, Pacific Environmental Science Center, Environmental
Toxicology Section, SOP ID: RBTELS11.SOP, 1999. The test procedure
may take advantage of the smaller volume modification described in:
Canaria, E.C., Elphick, J.R. and Bailey, H.C. 1999. A simplified
procedure for conducting small scale short-term embryo toxicity tests with
salmonids is found in Environ. Toxicol. 14:301-307.

Toxicity tests must meet quality assurance criteria in the most recent
versions of the Environment Canada manual EPS 1/RM/28 and the
Department of Ecology Publication #WQ-R-95-80, Laboratory Guidance
and Whole Effluent Toxicity Test Review Criteria. If test results are
determined to be invalid by the laboratory or Ecology determines the test
results are anomalous, Ecology may require the Permittee to attempt to
collect a second toxicity test sample if Ecology believes sufficient time
remains to collect a sample meeting the toxicity storm event criteria. The
Permittee will be notified in writing that it is required to attempt to collect
an additional sample meeting the terms of S8.D.2.d. If the Permittee is
unable to collect and test a second sample, it must document its efforts in
the annual stormwater monitoring report. The Permittee shall not be
required to make more than two sample attempts for toxicity testing
described in S8.D.2.d.

The Permittee may sample receiving water at the same time as the
stormwater and instruct the lab to measure the hardness of both and
increase the hardness of the stormwater sample to match the hardness of
the receiving water sample prior to beginning the toxicity test.
Otherwise, the Permittee must conduct whole effluent toxicity tests on
an unmodified sample of stormwater.

Control water and dilution water must be a moderately hard
reconstituted laboratory water or pristine natural water of sufficient
quality for good control performance.

The ECso must be calculated by the trimmed Spearman-Karber
procedure. Abbott’s correction may be applied to the data before
deriving this point estimate. A minimum of five (5) concentrations and a
control must be used in the testing

Follow up actions

If the ECso from any valid and non-anomalous test is 100% stormwater or
less, the Permittee must implement follow-up actions.

Terminated organisms must be preserved for up to six months. Within
sixty (60) days after final validation of the data, the Permittee shall
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compare the chemical analysis results for the same sample event to a
library of toxicity test results compiled by Ecology and identified for this
purpose, using good faith efforts to determine if the presence of an
analyzed contaminant is within a range reported in the literature that may
adversely affect fish embryos and if so to review the source literature.

If a possible chemical contaminant(s) of concern is determined by the
library comparison and literature review, the Permittee must prepare and
submit a report summarizing the toxicity and chemical analysis results, the
library comparison, a review of relevant sources of literature from
Ecology’s library, the possible chemical contaminant(s) of concern, and an
explanation of how the Permittee’s stormwater management actions are
expected to reduce stormwater toxicity. This report will be submitted to
Ecology within one hundred twenty (120) days after final validation of the
toxicity and chemistry data. In addition, the report will be attached as an
appendix to the following year’s annual stormwater monitoring report.

If a possible chemical contaminant(s) of concern is not determined by
library comparison and literature review, a Gas Chromatograph/Mass
Spectrometer (GC/MS) analysis of the eggs from the highest test
concentrations must be performed. The GC/MS need not be quantitative
but only capable of identifying stormwater contaminants present in the
eggs. Within one hundred fifty (150) days after final validation of the
toxicity and chemical analysis data, the Permittee must prepare and submit
a report summarizing the toxicity and chemical analysis results, the library
comparison, a review of relevant source literature from Ecology’s library,
the GC/MSs results, and an explanation of how the Permittee’s stormwater
management actions are expected to reduce stormwater toxicity. In
addition, the report will be attached as an appendix to the following year’s
annual stormwater monitoring report.

f. Each storm event shall be sampled using grab samples for the following

constituents/parameters:

i. Total Petroleum Hydrocarbons (TPH) using NWTPH-Gx and NWTPH-Dx.
(sample must be collected early in the storm event and skimmed from the
surface), and

ii. Fecal coliform bacteria.

Annual sediment monitoring. Sediments samples shall be collected at each
stormwater monitoring site, or in the vicinity of each stormwater monitoring
site. Use of in-line sediment traps or similar collection system is preferred.
Sampling of receiving water sediment deposits is an alternative where approved
by Ecology.

i. Sediment samples shall be analyzed for: total solids, grain size, total organic
carbon, copper, zinc, cadmium, lead, and mercury (mercury not necessary
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for residential land use sites), PAHs, phthalates, phenolics, PCBs (not
necessary for residential sites), and pesticides.

ii. Parameters that are below detection limits after two years of data may be
dropped from the analysis. A minimum of one sample per year shall be
collected.

iii. If the volume of sediment sample is insufficient to analyze for all of the
parameters listed above, the sample shall be analyzed for as many
parameters as possible in the following priority order:

e All land use types: 1) Grain size (if enough sample is available for all
parameters, use grain size method in Appendix 9; otherwise characterize
grain size qualitatively); 2) Total organic carbon; 3) Metals.

e Industrial/Commercial: 4) PAH’s and Phthalates; 5) Phenolics; 6)
PCB’s; and 7) Pesticides.

o Residential: 4) Pesticides; 5) PAH’s and Phthalates; and 6) Phenolics.

g. For each stormwater monitoring site calculate the Event Mean Concentrations
(EMCs), total annual pollutant load, and the seasonal pollutant load for the wet
and dry seasons based on the water year. The loadings shall be expressed as
total pounds and as pounds per acre, and must take into account potential
pollutant load from base flow. Reporting shall be in accordance with S8.H.

E. Targeted Stormwater Management Program Effectiveness Monitoring

1.

Each Permittee shall conduct monitoring designed to determine the effectiveness of
the Permittee’s SWMP at controlling a stormwater related problem directly
addressable by targeted actions in the SWMP. The stormwater management
program effectiveness monitoring component shall be designed to answer one of
each type of the following questions:

a. The effectiveness of a targeted action (or narrow suite of actions), and
b. The effectiveness of achieving a targeted environmental outcome.

The monitoring shall at a minimum include stormwater, sediment or receiving
water monitoring of physical, chemical and/or biological characteristics. The
monitoring may also include data collection and analysis of other programmatic
measures of effectiveness such as surveys and polls. Monitoring to identify sub-
basin-specific water quality problems and characterize discharges for planning
purposes may also be included.

For each of the two questions selected for monitoring, Permittees shall develop a
monitoring program containing the following elements:

a. Description of the targeted action/targeted environmental outcome and a
explanation of why it is significant to the Permittee, and if the problem is
significant to other stormwater managers;
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b. Specific hypotheses about the targeted action/targeted environmental outcome
that will be tested by the monitoring problem;

Specific parameters of attributes to be measured; and

d. Expected modifications to management actions depending on the outcome of
hypotheses testing.

F. Stormwater Treatment and Hydrologic Management Best Management Practice (BMP)
Evaluation Monitoring

1. Each Permittee listed in S1.B. and the Ports of Seattle and Tacoma shall conduct
full scale field monitoring to evaluate the effectiveness and operation and
maintenance requirements of stormwater treatment and hydrologic management
BMPs applied in their jurisdiction. A QAPP is required for each BMP and flow
reduction strategy being monitored.

2. Each Permittee listed in S1.B. shall monitor at least two treatment BMPs, at no less
than two sites per BMP. The Port of Seattle and the Port of Tacoma shall each
monitor at least one treatment BMP, at no less than two sites.

To ensure a range of BMP types are monitored, Ecology will restrict the total
number of monitoring sites for a BMP category to no more than four. BMPs shall
be selected from the following list:

a. Basic Treatment Category: Biofiltration swale, Filter strip, Basic wetpond,
Treatment wetland, and Sand filter.

b. Metals/Phosphorus Treatment Category: Amended sand filter, Two facility
treatment train, Compost amended filter strips, Bioretention, and Large
wetpond.

c. Oil Control Category: Linear sand filter, and Catch basin insert.

3. BMPs shall be designed in accordance with the 2005 Stormwater Management
Manual for Western Washington unless Ecology approves of an alternate design in
the QAPP review. Permittees may also petition Ecology to monitor a BMP that is
not on the above list.

4. Permittees must use appropriate sections of Ecology’s guidance for “Evaluation of
Emerging Stormwater Treatment Technologies” (available on Ecology’s website)
for preparing, implementing, and reporting on the results of the BMP evaluation
program.

The statistical goal is to determine mean effluent concentrations and mean percent
removals for each BMP type with 90 - 95% confidence and 75 - 80% power.

Permittees must use USEPA publication number 821-B-02-001, “Urban Stormwater
BMP Performance Monitoring,” as additional guidance for preparing the BMP
evaluation monitoring, and must collect information pertinent to fulfilling the
“National Stormwater BMP Data Base Requirements” in section 3.4.3. of that
document.
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5. The parameters to be monitored in whole water at each test site include:

a. For Basic, Enhanced, or Phosphorus treatment BMPs: Total suspended solids,
Particle size distribution, pH, Total and ortho-phosphorus, Hardness, and Total
and dissolved copper and zinc.

b. For Oil Control BMPs: Total suspended solids, Particle size distribution, pH,
NWTPH-Dx and —Gx, and Qil sheen

6. Parameters to be monitored in accumulated sediment at each test site for Basic,
Enhanced, Phosphorus treatment, or Oil Control BMPs include: Percent total solids,
Grain size, Total volatile solids, NWTPH-Dx, Total phosphorous, and Total
cadmium, copper, lead, and zinc.

7. Each Permittee listed in S1.B. shall monitor the effectiveness of one flow reduction
strategy that is in use or planned for installation in their jurisdiction.

Monitoring of a flow reduction strategy shall include continuous rainfall and
surface runoff monitoring. Flow reduction strategies shall be monitored through
either a paired site study or against a predicted outcome.

G. Monitoring Program Development

Permittees may choose to develop one, two or all of the components of the monitoring
program, conduct the monitoring, and report results through an integrated, long-term,
water quality monitoring program in collaboration with other municipal stormwater
Permittees; or they may independently develop one, two, or all of the components of
the monitoring program, conduct the monitoring, and report results.

Collaborative monitoring programs may be developed by a third party (or parties) that
are not a Permittee, provided that the Permittee complies with the provisions-of Special
Condition S3.B (relying on another entity to meet permit requirements).

The schedule for the development of monitoring programs is as follows:
1. Collaboratively developed monitoring programs.

a. Permittees that intend to meet all or part of the monitoring requirements through
a collaborative process shall submit a statement to Ecology explaining their
commitment to the collaborative process no later than 6 months after the
effective date of this permit

b. The summary description of the monitoring program and QAPPs, as required,
shall be submitted to Ecology no later than 1.5 years after the effective date of
this permit. The monitoring program shall be submitted in both paper and
electronic form.

c. Approved or final QAPPs shall be completed no later than 2 years after the
effective date of this permit, provided that this deadline will be extended by the
number of days by which Ecology exceeds 90 days for QAPP review.

T
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Full implementation of the monitoring program shall begin no later than 2.5
years after the effective date of this permit. The third party or parties selected to
develop the monitoring plan may continue to be utilized to collect and analyze
the data and to write the subsequent reports required under this permit.

Final reports, including data and analysis for S8.F. Stormwater Treatment and
Hydrologic Management BMP Evaluation Monitoring Program that are
completed during the permit term shall be submitted to Ecology no later than
the fourth year annual report. The fourth year annual report shall also describe
Stormwater Treatment and Hydrologic Management BMP Evaluation
Monitoring programs that are still in progress at the end of the reporting period,
and the expected date for submittal of the final reports.

2. Independently developed monitoring programs.

a.

A summary description of the monitoring program and QAPPs, as required,
shall be submitted to Ecology no later than 1 year after the effective date of this
permit. The monitoring program shall be submitted in both paper and electronic
form.

Approved or final QAPPs shall be completed no later than 1.5 years after the
effective date of this permit, provided that this deadline shall be extended by the
number of days by which Ecology exceeds 90 days for QAPP review.

Full implementation of the monitoring program shall begin no later than 2 years
after the effective date of this permit.

Final reports, including data and analysis for S8.F. Stormwater Treatment and
Hydrologic Management BMP Evaluation Monitoring Program completed
during the permit term shall be submitted to Ecology no later than the fourth
year annual report. The fourth year annual report shall also describe Stormwater
Treatment and Hydrologic Management BMP Evaluation Monitoring programs
that are still in progress at the end of the reporting period, and the expected date
for submittal of the final reports.

H. Monitoring Program Reporting Requirements

1. The stormwater monitoring report shall be submitted with the annual report each
year, beginning in 2009 for independent monitoring, and 2010 for collaborative
monitoring. Each report shall include all monitoring data collected during the
preceding water year (October 1 — September 30), provided the first annual
monitoring report submitted will include data from a partial water year. Each report
shall also integrate data from earlier years into the analysis of results, as
appropriate. Permittees that choose to participate in an integrated water quality
monitoring program shall submit a single integrated monitoring report. Reports
shall be submitted in both paper and electronic form and shall include:

a.

Stormwater Monitoring Reporting
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i. A summary including the location, land use, drainage area size, and
hydrology for each site,

ii. A comprehensive data and QA/QC report for each component of the
monitoring program, with an explanation and discussion of the results of
each monitoring project,

iii. The annual pollutant load based on water year for each site expressed in
total pounds, and pounds/acre, and

iv. The wet and dry season pollutant loads based on water year, expressed in
total pounds, and pounds/acre.

b. Stormwater Management Program Effectiveness Monitoring Reporting
i. A summary of the purpose, design, and methods of the monitoring program,
il. The status of implementing the monitoring program,

iii. A comprehensive data and QA/QC report for each part of the monitoring
program, with an explanation and discussion of the results of each
monitoring project,

iv. An analysis of the results of each part of the monitoring program, including

any identified water quality problems or improvements or other trends in
stormwater or receiving water quality, and

v. Recommended future actions based on the findings.

c. Stormwater Treatment and Hydrologic Management Best Management Practice
(BMP) Evaluation Monitoring Reporting

i. A summary including the BMP type location, land use, drainage area size,
and hydrology for each site.

ii. The status of implementing the monitoring program,

iii. A comprehensive data and QA/QC report for each part of the monitoring
program, with an explanation and discussion of the results of each
monitoring project,

iv. Performance data or flow reduction performance. Performance data for
treatment BMPs shall be reported consistent with:

o The guidelines in appropriate sections of Ecology’s guidance for
“Evaluation of Emerging Stormwater Treatment Technologies”, and

e USEPA publication number 821-B-02-00, “Urban Stormwater BMP
Performance Monitoring,” including information pertinent to fulfilling
the “National Stormwater BMP Data Base Requirements” in section
3.4.3. of that document.

2. If the Permittee monitors any pollutant more frequently at monitoring stations
associated with the monitoring programs described in Section S8.D., S8.E., and
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S8.F.during the proceeding water year, then the results of this monitoring shall be
included in the annual monitoring report. If the Permittee conducts any other
stormwater monitoring in addition to that required in the required monitoring
program, then it must provide a description of the additional monitoring in its
annual report.

S9. REPORTING REQUIREMENTS

A. No later than March 31, of each year beginning in 2008, each Permittee shall submit an
annual report. The reporting period for the first annual report will be from the effective
date of this permit through December 31, 2007. The reporting period for all subsequent
annual reports shall be the previous calendar year.

B. Two printed copies and an electronic (PDF) copy of the annual report shall be
submitted to Ecology. All submittals shall be delivered to:

Department of Ecology

Water Quality Program
Municipal Stormwater Permits
P.O. Box 47696

Olympia, WA 98504-7696

C. Each Permittee is required to keep all records related to this permit and the SWMP for
at least five years. Except as required as a condition of the annual reports, records need
to be submitted to Ecology only upon request.

D. Each Permittee shall make all records related to this permit and the Permittee’s SWMP
available to the public at reasonable times during business hours. The Permittee will
provide a copy of the most recent annual report to any individual or entity, upon

request.
1. A reasonable charge may be assessed by the Permittee for making photocopies of
records.

2. The Permittee may require reasonable advance notice of intent to review records
related to this permit.

E. The annual report for Permittees listed in S1.B. and S1.C.
Each annual report shall include the following:

1. A copy of the Permittee’s current Stormwater Management Program as required by
S5.A.1.

2. For each component of the SWMP the Permittee shall include the following;:

a. Describe the current implementation status including whether the Permittee has
met the required implementation deadlines. If permit deadlines are not met,
Permittees shall report the reasons why the requirement was not met and how
the requirements will be met in the future.
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b. Compare program implementation results to the performance standards
established in the permit.

c. A summary of the number and nature of inspections performed by the Permittee
as required by S5.C.5., S5.C.7., and S5.C9.

d. A summary of the nature and number of official enforcement actions taken to
enforce provisions of this permit.

The above information shall be submitted in a format approved by Ecology.
A summary of any actions taken by the Permittee pursuant to S4.F.

A summary of the status of any TMDL implementation requirements and any
associated monitoring as required by S7.A.

The Stormwater Monitoring Report required pursuant to S8.H.

Any reporting requirements associated with S8.B. not included elsewhere in the
annual report.

If the Permittee is relying on another governmental entity to satisfy any of the
obligations under this permit provide the name of the other entity and a description
of the permit requirements preformed by the other entity.

Notification of any annexations, incorporations or jurisdictional boundary changes
resulting in an increase or decrease in the Permittee’s geographic area of permit
coverage during the reporting period, and implications for the SWMP.

The annual report shall include certification and signature pursuant to G19.D, and
notification of any changes to authorization pursuant to G19.C.

A summary of barriers to implementation of LID and actions taken to remove the
barriers.

A summary of the extent to which basin or watershed planning is being conducted
in the Permittee’s jurisdiction, either voluntarily, or pursuant to the Growth
Management Act (Chapter 36.70A RCW) or any other requirement.

In the annual report for calendar year 2010, the Permittee shall identify areas for
potential basin or watershed planning that can incorporate development strategies as
a water quality management tool to protect aquatic resources.

F. Annual Report for Secondary Permittees, except for the Port of Seattle and the Port of
Tacoma

All Secondary Permittees (except the Port of Seattle and the Port of Tacoma) shall
complete the Annual Report Form for Secondary Permittees (Appendix 4) and submit it
along with any supporting documentation to Ecology.

1.

The Annual Report Form for Secondary Permittees is intended to summarize the
Permittees compliance with the conditions of this permit, including:
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a. Status of implementation of each component of the SWMP in section S6
Stormwater Management Program for Co-Permittees, and Secondary
Permittees, as applicable to the Permittee.

b. An assessment of the Permittee’s progress in meeting the minimum
performance standards established for each of the minimum control measures of
the SWMP.

c. A summary of the Permittee’s evaluation of their SWMP, according to section
S8.B.2.

d. Ifapplicable, notice that the MS4 is relying on another governmental entity to
satisfy any of the obligations under this permit.

e. Updated information from the prior annual report plus any new information
received during the reporting period pursuant to S8.B.1 and S8.B.2.

f. Certification and signature pursuant to G19.D, and notification of any changes
to authorization pursuant to G19.C.

Secondary Permittees shall include with the annual report a notification of any
jurisdictional boundary changes resulting in an increase or decrease in the
Permittee’s geographic area of permit coverage during the reporting period, and
implications for the SWMP.

G. Annual Report for the Port of Tacoma and the Port of Seattle

The annual report shall include the following:

1.

A current copy of the Permittees Stormwater Management Plan as required by
S6.A.5.

Appendix 3 — Annual Report Form for the Port of Seattle and the Port of Tacoma,
which in intended to summarizes the Permittees compliance with the conditions of
this permit including the status of implementation of each component of the SWMP
required by S6 Stormwater Management Program for Co-Permittees, and
Secondary Permittees, as applicable to the Permittee.

3. The Permittee’s SWMP implementation schedule and plans for meeting permit

deadlines, and a discussion of the status of SWMP implementation to date. If Permit
deadlines are not met, or may not be met in the future, include reasons why,
corrective steps taken, and proposed, and expected dates that the deadlines will be
met.

The stormwater monitoring report required pursuant to S8.H.

Notification of any jurisdictional boundary changes resulting in an increase or
decrease in the Permittee’s geographic area of permit coverage during the reporting
period, and implications for the SWMP.

If applicable, notice that the MS4 is relying on another governmental entity to
satisfy any of the obligations under this permit.
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7. Updated information from the prior annual report plus any new information
received during the reporting period, according to S8.B.

8. Certification and signature pursuant to G19.D. and notification of any changes to
authorization pursuant to G19.C.
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GENERAL CONDITIONS

Gl.

G2.

G3.

G4.

DISCHARGE VIOLATIONS

All discharges and activities authorized by this permit shall be consistent with the terms
and conditions of this permit.

PROPER OPERATION AND MAINTENANCE

The Permittee shall at all times properly operate and maintain all facilities and systems of
collection, treatment, and control (and related appurtenances) which are installed or used
by the Permittee for pollution control to achieve compliance with the terms and conditions
of this permit. '

NOTIFICATION OF DISCHARGE INCLUDING SPILLS

If a Permittee has knowledge of a discharge, including spill(s), into or from a municipal
storm sewer, which could constitute a threat to human health, welfare, or the environment,
the Permittee, shall:

A. Take appropriate action to correct or minimize the threat to human health, welfare
and/or the environment, and

B. Notify the Ecology regional office and other appropriate spill response authorities
immediately but in no case later than within 24 hours of obtaining that knowledge. The
Department of Ecology's Regional Office 24-hr. number is 425-649-7000 for the
Northwest Regional Office and 360-407-6300 for the Southwest Regional Office.

C. Immediately report spills or discharges which might cause bacterial contamination of
shellfish, such as broken sewer lines and failing onsite septic systems, to the Ecology
regional office and to the Department of Health, Shellfish Program. The Department of
Health's Shellfish 24-hr. number is 360-236-3330.

D. Immediately report spills or discharges of oils or hazardous materials to the Ecology
regional office and to the Washington Emergency Management Division, 1-800-258-5990.

BYPASS PROHIBITED

The intentional bypass of stormwater from all or any portion of a stormwater treatment
BMP whenever the design capacity of the treatment BMP is not exceeded, is prohibited
unless the following conditions are met:

A. Bypass is: (1) unavoidable to prevent loss of life, personal injury, or severe property
damage; or (2) necessary to perform construction or maintenance-related activities
essential to meet the requirements of the Clean Water Act (CWA); and

B. There are no feasible alternatives to bypass, such as the use of auxiliary treatment
facilities, retention of untreated stormwater, or maintenance during normal dry periods.

"Severe property damage" means substantial physical damage to property, damage to the
treatment facilities which would cause them to become inoperable, or substantial and
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permanent loss of natural resources which can reasonably be expected to occur in the
absence of a bypass. Severe property damage does not mean economic loss.

GS. RIGHT OF ENTRY

The Permittee shall allow an authorized representative of Ecology, upon the presentation of
credentials and such other documents as may be required by law at reasonable times:

A. To enter upon the Permittee's premises where a discharge is located or where any
records must be kept under the terms and conditions of this permit;

B. To have access to, and copy at reasonable cost and at reasonable times, any records that
must be kept under the terms of the permit;

C. To inspect at reasonable times any monitoring equipment or method of monitoring
required in the permit;

D. To inspect at reasonable times any collection, treatment, pollution management, or
discharge facilities; and

E. To sample at reasonable times any discharge of pollutants.
G6. DUTY TO MITIGATE

The Permittee shall take all reasonable steps to minimize or prevent any discharge in
violation of this permit, which has a reasonable likelihood of adversely affecting human
health or the environment.

G7. PROPERTY RIGHTS
This permit does not convey any property rights of any sort, or any exclusive privilege.
G8. COMPLIANCE WITH OTHER LAWS AND STATUTES

Nothing in the permit shall be construed as excusing the Permittee from compliance with
any other applicable federal, state, or local statutes, ordinances, or regulations.

G9. MONITORING

A. Representative Sampling: Samples and measurements taken to meet the requirements
of this permit shall be representative of the volume and nature of the monitored
discharge, including representative sampling of any unusual discharge or discharge
condition, including bypasses, upsets, and maintenance-related conditions affecting
effluent quality.

B. Records Retention: The Permittee shall retain records of all monitoring information,
including all calibration and maintenance records and all original recordings for
continuous monitoring instrumentation, copies of all reports required by this permit,
and records of all data used to complete the application for this permit, for a period of
at least five years. This period of retention shall be extended during the course of any
unresolved litigation regarding the discharge of pollutants by the Permittee or when
requested by Ecology. On request, monitoring data and analysis must be provided to
Ecology.
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C. Recording of Results: For each measurement or sample taken, the Permittee shall
record the following information: (1) the date, exact place and time of sampling; (2) the
individual who performed the sampling or measurement; (3) the dates the analyses
were performed; (4) who performed the analyses; (5) the analytical techniques or
methods used; and (6) the results of all analyses.

D. Test Procedures: All sampling and analytical methods used to meet the monitoring
requirements specified in the approved stormwater management program shall conform
to the Guidelines Establishing Test Procedures for the Analysis of Pollutants contained
in 40 CFR Part 136, unless otherwise specified in this permit or approved in writing by
Ecology.

E. Flow Measurement: Where flow measurements are required by other conditions of this
Permit, appropriate flow measurement devices and methods consistent with accepted
scientific practices shall be selected and used to ensure the accuracy and reliability of
measurements of the volume of monitored discharges. The devices must be installed,
calibrated, and maintained to ensure that the accuracy of the measurements are
consistent with the accepted industry standard for that type of device. Frequency of
calibration shall be in conformance with manufacturer's recommendations or at a
minimum frequency of at least one calibration per year. Calibration records should be
maintained for a minimum of three years.

F. Lab Accreditation: Where data collection is required by other conditions of this Permit,
all monitoring data, except for flow, temperature, conductivity, pH, total residual
chlorine, and other exceptions approved by Ecology, shall be prepared by a laboratory
registered or accredited under the provisions of, Accreditation of Environmental
Laboratories, Chapter 173-50 WAC. Soils and hazardous waste data are exempted from
this requirement pending accreditation of laboratories for analysis of these media by
Ecology.

G. Additional Monitoring: Ecology may establish specific monitoring requirements in
addition to those contained in this permit by administrative order or permit
modification.

REMOVED SUBSTANCES

With the exception of decant from street waste vehicles, the Permittee must not allow
collected screenings, grit, solids, sludges, filter backwash, or other pollutants removed in
the course of treatment or control of stormwater to be resuspended or reintroduced to the
storm sewer system or to waters of the state. Decant from street waste vehicles resulting
from cleaning stormwater facilities may be reintroduced only when other practical means
are not available and only in accordance with the Street Waste Disposal Guidelines in
Appendix 6.

SEVERABILITY

The provisions of this permit are severable, and if any provision of this permit, or the
application of any provision of this permit to any circumstance, is held invalid, the
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application of such provision to other circumstances, and the remainder of this permit shall
not be affected thereby.

G12. REVOCATION OF COVERAGE

The director may terminate coverage under this General Permit in accordance with Chapter
43.21B RCW and Chapter 173-226 WAC. Cases where coverage may be terminated
include, but are not limited to the following:

A. Violation of any term or condition of this general permit;

B. Obtaining coverage under this general permit by misrepresentation or failure to disclose
fully all relevant facts;

C. A change in any condition that requires either a temporary or permanent reduction or
elimination of the permitted discharge;

D. A determination that the permitted activity endangers human health or the environment,
or contributes significantly to water quality standards violations;

E. Failure or refusal of the Permittee to allow entry as required in RCW 90.48.090;
F. Nonpayment of permit fees assessed pursuant to RCW 90.48.465;

Revocation of coverage under this general permit may be initiated by Ecology or requested
by any interested person.

G13. TRANSFER OF COVERAGE

The director may require any discharger authorized by this general permit to apply for and
obtain an individual permit in accordance with Chapter 43.21B RCW and Chapter 173-226
WAC.

G14. GENERAL PERMIT MODIFICATION AND REVOCATION

This general permit may be modified, revoked and reissued, or terminated in accordance
with the provisions of WAC 173-226-230. Grounds for modification, revocation and
reissuance, or termination include, but are not limited to the following:

A. A change occurs in the technology or practices for control or abatement of pollutants
applicable to the category of dischargers covered under this general permit;

B. Effluent limitation guidelines or standards are promulgated pursuant to the CWA or
chapter 90.48RCW, for the category of dischargers covered under this general permit;

C. A water quality management plan containing requirements applicable to the category of
dischargers covered under this general permit is approved,

D. Information is obtained which indicates that cumulative effects on the environment
from dischargers covered under this general permit are unacceptable; or

E. Changes made to State law reference this permit.
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REPORTING A CAUSE FOR MODIFICATION OR REVOCATION

A Permittee who knows or has reason to believe that any activity has occurred or will occur
which would constitute cause for modification or revocation and reissuance under
Condition G12, G14, or 40 CFR 122.62 shall report such plans, or such information, to
Ecology so that a decision can be made on whether action to modify, or revoke and reissue
this permit will be required. Ecology may then require submission of a new or amended
application. Submission of such application does not relieve the Permittee of the duty to
comply with this permit until it is modified or reissued.

APPEALS

A. The terms and conditions of this general permit, as they apply to the appropriate class
of dischargers, are subject to appeal within thirty days of issuance of this general
permit, in accordance with Chapter 43.21B RCW, and Chapter 173-226 WAC.

B. The terms and conditions of this general permit, as they apply to an individual
discharger, can be appealed, in accordance with Chapter 43.21B RCW, within thirty
days of the effective date of coverage of that discharger. Consideration of an appeal of
general permit coverage of an individual discharger is limited to the general permit's
applicability or nonapplicability to that individual discharger.

C. The appeal of general permit coverage of an individual discharger does not affect any
other dischargers covered under this general permit. If the terms and conditions of this
general permit are found to be inapplicable to any individual discharger(s), the matter
shall be remanded to Ecology for consideration of issuance of an individual permit or
permits.

D. Modifications of this permit can be appealed in accordance with Chapter 43.21B RCW
and Chapter 173-226 WAC.

PENALTIES

40 CFR 122.41(a)(2) and (3), 40 CFR 122.41(j)(5), and 40 CFR 122.41(k)(2) are hereby
incorporated into this permit by reference.

DUTY TO REAPPLY
The Permittee shall apply for permit renewal at least 180 days prior to the specified
expiration date of this permit.

CERTIFICATION AND SIGNATURE

All applications, reports, or information submitted to Ecology shall be signed and certified.

A. All permit applications shall be signed by either a principal executive officer or ranking
elected official.

B. All reports required by this permit and other information requested by Ecology shall be
signed by a person described above or by a duly authorized representative of that
person. A person is a duly authorized representative only if:

Ale 3did
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1. The authorization is made in writing by a person described above and submitted to
Ecology, and

2. The authorization specifies either an individual or a position having responsibility
for the overall development and implementation of the stormwater management
program. (A duly authorized representative may thus be either a named individual
or any individual occupying a named position.)

C. Changes to authorization. If an authorization under General Condition G19.B.2 is no
longer accurate because a different individual or position has responsibility for the
overall development and implementation of the stormwater management program, a
new authorization satisfying the requirements of General Condition G19.B.2 must be
submitted to Ecology prior to or together with any reports, information, or applications
to be signed by an authorized representative.

D. Certification. Any person signing a document under this permit must make the
following certification:

"I certify under penalty of law, that this document and all attachments were prepared
under my direction or supervision in accordance with a system designed to assure that
qualified personnel properly gathered and evaluated the information submitted. Based
on my inquiry of the person or persons who manage the system or those persons
directly responsible for gathering information, the information submitted is, to the best
of my knowledge and belief, true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including the possibility of fine
and imprisonment for willful violations."

G20. NON-COMPLIANCE NOTIFICATION
In the event it is unable to comply with any of the terms and conditions of this permit, the

Permittee must:

A. Notify Ecology of the failure to comply with the permit terms and conditions in writing
within 30 days of becoming aware that the non-compliance has occurred. The written
notification to Ecology must include all of the following:

1. A description of the non-compliance, including the reference(s).

2. Beginning and ending dates of the non-compliance, or if the Permittee has not
corrected the non-compliance, the anticipated date of correction.

3. Steps taken or planned to reduce, eliminate, or prevent reoccurrence of the non-
compliance

B. Take appropriate action to stop or correct the condition of non-compliance.
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G21. UPSETS

Permittees shall meet the conditions of 40 CFR 122.41(n) regarding “Upsets.” The
conditions are as follows:

A.

Definition. “Upset” means an exceptional incident in which there is unintentional and
temporary noncompliance with technology-based permit effluent limitations because of
factors beyond the reasonable control of the Permittee. An upset does not include
noncompliance to the extent caused by operational error, improperly designed treatment
facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or
improper operation.

. Effect of an upset. An upset constitutes an affirmative defense to an action brought for

noncompliance with such technology-based permit effluent limitations if the
requirements of paragraph (C) of this condition are met. Any determination made
during administrative review of claims that noncompliance was caused by upset, and
before an action for noncompliance, will not constitute final administrative action
subject to judicial review.

Conditions necessary for demonstration of upset. A Permittee who wishes to establish
the affirmative defense of upset shall demonstrate, through properly signed
contemporaneous operating logs, or other relevant evidence that:

1. Anupset occurred and that the Permittee can identify the cause(s) of the upset;
2. The permitted facility was at the time being properly operated; and

3. The Permittee submitted notice of the upset as required in 40 CFR
122.41(1)(6)(i1)(B) (24-hour notice of noncompliance).

4, The Permittee complied with any remedial measures required under 40 CFR
122.41(d) (Duty to Mitigate).

Burden of proof. In any enforcement proceeding, the Permittee seeking to establish the
occurrence of an upset has the burden of proof.
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DEFINITIONS AND ACRONYMS

“40 CFR” means Title 40 of the Code of Federal Regulations, which is the codification of the
general and permanent rules published in the Federal Register by the executive departments
and agencies of the federal government.

“AKART” means All Known, Available and Reasonable methods of prevention, control and
Treatment. See also State Water Pollution Control Act, Chapter 90.48.010 and 90.48.520
RCW.

“All Known, Available and Reasonable methods of prevention, control and Treatment” refers to
the State Water Pollution Control Act, Chapter 90.48.010 and 90.48.520 RCW.

“Applicable TMDL” means a TMDL which has been approved by EPA on or before the date
permit coverage is granted.

“Beneficial Uses” means uses of waters of the state, which include but are not limited to: use for
domestic, stock watering, industrial, commercial, agricultural, irrigation, mining, fish and
wildlife maintenance and enhancement, recreation, generation of electric power and
preservation of environmental and aesthetic values, and all other uses compatible with the
enjoyment of the public waters of the state.

“Best Management Practices” are the schedules of activities, prohibitions of practices,
maintenance procedures, and structural and/or managerial practices approved by Ecology
that, when used singly or in combination, prevent or reduce the release of pollutants and
other adverse impacts to waters of Washington State.

“BMP” means Best Management Practice.
“Bypass” means the diversion of stormwater from any portion of a stormwater treatment facility.

“Certified Erosion and Sediment Control Lead” (CESCL) means an individual who is
knowledgeable in the principles and practices of erosion and sediment control. The CESCL
must have the skills to assess: the site conditions and construction activities that could impact
the quality of stormwater; and the effectiveness of erosion and sediment control measures
used to control the quality of stormwater discharges. The CESCL must have current
certification through an approved erosion and sediment control training program that meets
the minimum training standards established by Ecology.

“CESCL” means Certified Erosion and Sediment Control Lead.

“Component” or “Program Component" means the elements of the stormwater management
program listed in Special Condition S5 Stormwater Management Program for Permittees or
S6 Stormwater Management Program for Co-Permittees and Secondary Permittees.
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“Co-Permittee” means an owner or operator of a municipal separate storm sewer that has co-
applied for permit coverage with another permittee, and that is only responsible for permit
conditions relating to the discharge for which it is operator. See also 40 CFR 122.26(b)(1).

“CWA?” means the federal Clean Water Act (formerly referred to as the Federal Water Pollution
Control Act or Federal Water Pollution Control Act Amendments of 1972) Pub.L. 92-500, as
amended Pub. L. 95-217, Pub. L. 95-576, Pub. L. (6-483 and Pub. L. 97-117, 33 U.S.C. 1251
et.seq.

“Detailed Implementation Plan” means the formal TMDL implementation plan, also known as a
Water Quality Improvement Plan.

“DIP” means detailed implementation plan.

“Director” means the Director of the Washington State Department of Ecology, or an authorized
representative.

“Discharge” for the purpose of this permit, unless indicated otherwise, refers to discharges from
municipal separate storm sewers of the Permittees. See also 40 CFR 122.2.

“Entity” means a governmental body or a public or private organization.

“General Permit” means a permit which covers multiple dischargers of a point source category
within a designated geographical area, in lieu of individual permits being issued to each
discharger.

“Ground water” means water in a saturated zone or stratum beneath the surface of the land or
below a surface water body.

“Heavy equipment maintenance or storage yard” means an uncovered area where any heavy
equipment, such as mowing equipment, excavators, dump trucks, backhoes, or bulldozers
are washed or maintained, or where at least five pieces of heavy equipment are stored on a
long term basis.

“Hyperchlorinated” means water that contains more than 10 mg/Liter chlorine.

“Illicit connection” means any man-made conveyance that is connected to a municipal separate
storm sewer without a permit, excluding roof drains and other similar type connections.
Examples include sanitary sewer connections, floor drains, channels, pipelines, conduits,
inlets, or outlets that are connected directly to the municipal separate storm sewer system.

“Illicit discharge™ means any discharge to a municipal separate storm sewer that is not composed
entirely of storm water except discharges pursuant to a NPDES permit (other than the
NPDES permit for discharges from the municipal separate storm sewer) and discharges
resulting from fire fighting activities.
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“Industrial or Construction Activity” means manufacturing, processing or raw materials storage
areas at an industrial plant; or clearing, grading and/or excavation. These activities are
required to NPDES permit coverage in accordance with 40 CFR 122.26.

“Integrated Pest Management (IPM)” means a coordinated decision-making and action process
that uses the most appropriate pest control methods and strategy in an environmentally and
economically sound manner to meet agency programmatic pest management objectives. The
elements of integrated pest management include:

(a) Preventing pest problems;

(b) Monitoring for the presence of pests and pest damage;

(c) Establishing the density of the pest population, that may be set at zero, that can be
tolerated or correlated with a damage level sufficient to warrant treatment of the
problem based on health, public safety, economic, or aesthetic thresholds;

(d) Treating pest problems to reduce populations below those levels established by
damage thresholds using strategies that may include biological, cultural, mechanical,
and chemical control methods and that must consider human health, ecological
impact, feasibility, and cost-effectiveness; and

(e) Evaluating the effects and efficacy of pest treatments.

"Pest" means, but is not limited to, any insect, rodent, nematode, snail, slug, weed, and any form
of plant or animal life or virus, except virus, bacteria, or other microorganisms on or in a
living person or other animal or in or on processed food or beverages or pharmaceuticals,
which is normally considered to be a pest, or which the director of the department of
agriculture may declare to be a pest.

“Large Municipal Separate Storm Sewer System (Large MS4)” means all municipal Separate
Storm Sewers located in an incorporated place with a population of 250,000 or more, a
County with unincorporated urbanized areas with a population of 250,000 or more according
to the 1990 decennial census by the Bureau of Census. See also 40 CFR 122.26(b)(4).

“Low Density Residential Land Use” means, for the purpose of permit section S8, one dwelling
unit per 1-5 acres.

“Low Impact Development” (LID) means a stormwater management and land development
strategy applied at the parcel and subdivision scale that emphasizes conservation and use of
on-site natural features integrated with engineered, small-scale hydrologic controls to more
closely mimic pre-development hydrologic functions.

“Major Municipal Separate Storm Sewer Outfall” means a municipal separate storm sewer
outfall from a single pipe with an inside diameter of 36 inches or more, or its equivalent
(discharge from a single conveyance other than circular pipe which is associated with a
drainage area of more than 50 acres); or for municipal separate storm sewers that receive
stormwater from lands zoned for industrial activity (based on comprehensive zoning plans or
the equivalent), an outfall that discharges from a single pipe with an inside diameter of 12
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inches or more or from its equivalent (discharge from other than a circular pipe associated
with a drainage area of 12 acres or more). See also 40 CFR 122.26(b)(5).

“Material Storage Facilities” means an uncovered area where bulk materials (liquid, solid,
granular, etc.) are stored in piles, barrels, tanks, bins, crates, or other means.

“MBAS” means Methylene Blue Activated Substances.

“Methylene Blue Activated Substances” are anionic surfactants, including linear alkylate
sulfonate and alkyl sulfate, which react with a chemical called methylene blue to form a blue-
chloroform-soluble complex; the intensity of color is proportional to concentration

“Maximum Extent Practicable (MEP)” refers to paragraph 402(p)(3)(B)(iii) of the federal Clean
Water Act which reads as follows: Permits for discharges from municipal storm sewers shall
require controls to reduce the discharge of pollutants to the maximum extent practicable,
including management practices, control techniques, and system, design, and engineering
methods, and other such provisions as the Administrator or the State determines appropriate
for the control of such pollutants.

“Medium Municipal Separate Storm Sewer System (Medium MS4)” means all Municipal
Separate Storm Sewers (MS3s) located in an incorporated place with a population of more
than 100,000 but less than 250,000, or a county with unincorporated urbanized areas of more
than 100,000 but less than 250,000 according to the 1990 decennial census by the Bureau of
Census. See also 40 CFR 122.26(b)(7).

“Municipal Separate Storm Sewer (MS3)” means a conveyance, or system of conveyances
(including roads with drainage systems, municipal streets, catch basins, curbs, gutters,
ditches, manmade channels, or storm drains):

(a) owned or operated by a state, city, town, borough, county, parish, district, association,
or other public body (created by or pursuant to State Law) having jurisdiction over
disposal of wastes, storm water, or other wastes, including special districts under
State Law such as a sewer district, flood control district or drainage district, or similar
entity, or an Indian tribe or an authorized Indian tribal organization, or a designated
and approved management agency under section 208 of the CWA that discharges to
waters of the United States;

(b) designed or used for collecting or conveying stormwater;

(c¢) which is not a combined sewer; and

(d) which is not part of a Publicly Owned Treatment Works (POTW) as defined at 40
CFR 122.2

“Municipal separate storm sewer system (MS4)” means all separate storm sewers that are
defined as “large” or “medium” or “small” municipal separate storm sewer systems. See also
40 CFR 122.26(b)(18)

“National Pollutant Discharge Elimination System (NPDES)” means the national program for
issuing, modifying, revoking, and reissuing, terminating, monitoring and enforcing permits,
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and imposing and enforcing pretreatment requirements, under sections 307, 402, 318, and
405 of the Federal Clean Water Act, for the discharge of pollutants to surface waters of the
state from point sources. These permits are referred to as NPDES permits and, in Washington
State, are administered by the Washington Department of Ecology.

“Notice of Intent” means the application for, or a request for coverage under a General NPDES
Permit pursuant to WAC 173-226-200.

“NPDES” means National Pollutant Discharge Elimination System.

“Qutfall” means point source as defined by 40 CFR 122.2 at the point where a municipal
separate storm sewer discharges to waters of the State and does not include open
conveyances connecting two municipal separate storm sewers, or pipes, tunnels, or other
conveyances which connect segments of the same stream or other waters of the State and are
used to convey waters of the State.

“Permittee” means any Primary Permittee, Co-Permittee, or Secondary Permittee unless
specifically stated otherwise for a particular section of this permit.

“Physically Interconnected” means that one municipal separate storm sewer is connected to a
second municipal separate storm sewer in such a way that it allows for direct discharges to
the second system. For example, the roads with drainage systems and municipal streets of
one entity are physically connected directly to a municipal separate storm sewer belonging to
another entity

“Qualified Personnel” means staff members or contractors who have had professional training in
the aspects of stormwater management for which they are responsible and are under the
functional control of the Permittee.

“RCW” means the Revised Code of Washington State.

“Runoff” means water that travels across the land surface, or laterally through the soil near the
land surface, and discharges to water bodies either directly or through a collection and
conveyance system. Runoff includes stormwater and water from other sources that travels
across the land surface. See also “Stormwater.”

“Secondary Permittee” is an operator of municipal separate storm sewer which is not a city, town
or county. Secondary Permittees include special purpose districts and other public entities
identified in S1.D which operate municipal separate storm sewers.

“Shared Waterbodies” means waterbodies, including downstream segments, lakes and estuaries,
that receive discharges from more than one permittee.

“Significant contributor” means a discharge contributes a loading of pollutants considered to be
sufficient to cause or exacerbate the deterioration of receiving water quality or instream
habitat conditions.
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“Stormwater” means runoff during and following precipitation and snowmelt events, including
surface runoff, drainage, and interflow.

“Stormwater Associated with Industrial and Construction Activity” means the discharge from
any conveyance which is used for collecting and conveying stormwater, which is directly
related to manufacturing, processing or raw materials storage areas at an industrial plant, or
associated with clearing grading and/or excavation, and is required to have an NPDES permit
in accordance with 40 CFR 122.26.

“Stormwater facilities regulated by the Permittee” means permanent stormwater treatment and
flow control BMPs located in the geographic area covered by the permit and which are not
owned by the Permittee, and are known by the permittee to discharge into municipal separate
storm sewers owned or operated by the Permittee.

“Stormwater Management Manual for Western Washington’ means the 5-volume technical
manual (Publication Nos. 05-10-029 through 05-10-033) published by Ecology in February
2005.

“Stormwater Management Program (SWMP)” means a set of actions and activities designed to
reduce the discharge of pollutants from the regulated small MS4 to the maximum extent
practicable and to protect water quality, and comprising the components listed in S5 or S6 of
this Permit and any additional actions necessary to meet the requirements of applicable
TMDLs.

“Total Maximum Daily Load” (TMDL) means a water cleanup plan. A TMDL is a calculation of
the maximum amount of a pollutant that a water body can receive and still meet water quality
standards, and an allocation of that amount to the pollutant’s sources. A TMDL is the sum of
the allowable loads of a single pollutant from all contributing point and nonpoint sources.
The calculation must include a margin of safety to ensure that the water body can be used for
the purposes the state has designated. The calculation must also account for seasonable
variation in water quality. Water quality standards are set by states, territories, and tribes.
They identify the uses for each water body, for example, drinking water supply, contact
recreation (swimming), and aquatic life support (fishing), and the scientific criteria to support
that use. The Clean Water Act, section 303, establishes the water quality standards and
TMDL programs.

“Urban/higher density rural sub-basins” means all areas within or proposed to be within the
urban growth area (UGA), or any sub-basin outside the UGA with 50% or more area
comprised of lots less than 5 acres.

“Vehicle Maintenance or Storage Facility” means an uncovered area where any vehicles are
regularly washed or maintained, or where at least 10 vehicles are stored.

“Water Quality Standards” means Surface Water Quality Standards, Chapter 173-201A WAC,
Ground Water Quality Standards, Chapter 173-200 WAC, and Sediment Management
Standards, Chapter 173-204 WAC.
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“Waters of the state” includes those waters as defined as "waters of the United States" in 40 CFR
Subpart 122.2 within the geographic boundaries of Washington State and "waters of the
state" as defined in Chapter 90.48 RCW which includes lakes, rivers, ponds, streams, inland
waters, underground waters, salt waters and all other surface waters and water courses within
the jurisdiction of the State of Washington.
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APPENDIX 1 — Minimum Technical Requirements for
New Development and Redevelopment

Section1. Exemptions

Forest practices:

Forest practices regulated under Title 222 WAC, except for Class IV General forest practices
that are conversions from timber land to other uses, are exempt from the provisions of the
minimum requirements.

Commercial agriculture:

Commercial agriculture practices involving working the land for production are generally
exempt. However, the conversion from timberland to agriculture, and the construction of
impervious surfaces are not exempt.

Oil and Gas Field Activities or Operations:

Construction of drilling sites, waste management pits, and access roads, as well as construction
of transportation and treatment infrastructure such as pipelines natural gas treatment plants,
natural gas pipeline compressor stations, and crude oil pumping stations are exempt. Operators
are encouraged to implement and maintain Best Management Practices to minimize erosion and
control sediment during and after construction activities to help ensure protection of surface
water quality during storm events.

Road Maintenance:

The following road maintenance practices are exempt: pothole and square cut patching,
overlaying existing asphalt or concrete pavement with asphalt or concrete without expanding the
area of coverage, shoulder grading, reshaping/regrading drainage systems, crack sealing,
resurfacing with in-kind material without expanding the road prism, and vegetation maintenance.

The following road maintenance practices are considered redevelopment, and therefore are not
categorically exempt. The extent to which this Appendix applies is explained for each
circumstance.

e Removing and replacing a paved surface to base course or lower, or repairing the
roadway base: If impervious surfaces are not expanded, Minimum Requirements #1 - #5
apply. However, in most cascs, only Minimum Requirement #2, Construction
Stormwater Pollution Prevention, will be germane. Where appropriate, project
proponents are encouraged to look for opportunities to use permeable and porous
pavements.




e Extending the pavement edge without increasing the size of the road prism, or paving
graveled shoulders: These are considered new impervious surfaces and are subject to the
minimum requirements that are triggered when the thresholds identified for
redevelopment projects are met.

e Resurfacing by upgrading from dirt to gravel, asphalt, or concrete; upgrading from gravel
to asphalt, or concrete; or upgrading trom a bituminous surface treatment (*‘chip seal™) to
asphalt or concrete: These are considered new impervious surfaces and are subject to the
minimum requirements that are triggered when the thresholds identified for
redevelopment projects are met.

Underground utility projects:

Underground utility projects that replace the ground surface with in-kind material or materials
with similar runoff characteristics are only subject to Minimum Requirement #2, Construction
Stormwater Pollution Prevention.

All other new development is subject to one or more of the Minimum Requirements (see Section
3 of this Appendix).

Section 2.  Definitions Related to Minimum Requirements

Arterial - A road or street primarily for through traffic. A major arterial connects an Interstate
Highway to cities and counties. A minor arterial connects major arterials to collectors. A
collector connects an arterial to a neighborhood. A collector is not an arterial. A local access
road connects individual homes to a collector.

Certified Erosion and Sediment Control Lead (CESCL) - means an individual who has current
certification through an approved erosion and sediment control training program that meets the
minimum training standards established by the Department (see BMP C160 in the Stormwater
Management Manual for Western Washington (2005)). A CESCL is knowledgeable in the
principles and practices of erosion and sediment control. The CESCL must have the skills to
assess site conditions and construction activities that could impact the quality of stormwater and,
the cffectiveness of erosion and sediment control measures used to control the quality of
stormwater discharges. Certification is obtained through an Ecology approved erosion and
sediment control course. Course listing are provided online at Ecology’s web site.

Effective Impervious surface - Those impervious surfaces that are connected via sheet tlow or
discrete conveyance to a drainage system. Impervious surfaces on residential development sites
are considered inetfective if the runoft is dispersed through at least one hundred feet of native
vegetation in accordance with BMP T5.30 — “Full Dispersion,” as described in Chapter 5 of
Volume V of the Stormwater Management Manual for Western Washington (2005).

Highway — A main public road connecting towns and cities




Impervious surface - A hard surface area that either prevents or retards the entry of water into
the soil mantle as under natural conditions prior to development. A hard surface area which
causes water to run off the surface in greater quantities or at an increased rate of flow from the
flow present under natural conditions prior to development. Common impervious surfaces
include, but are not limited to, roof tops, walkways, patios, driveways, parking lots or storage
areas, concrete or asphalt paving, gravel roads, packed earthen materials, and oiled, macadam or
other surfaces which similarly impede the natural infiltration of stormwater. Open, uncovered
retention/detention facilities shall not be considered as impervious surfaces for purposes of
determining whether the thresholds for application of minimum requirements are exceeded.
Open, uncovered retention/detention facilities shall be considered impervious surfaces for
purposes of runoff modeling.

Land disturbing activity - Any activity that results in movement of earth, or a change in the
existing soil cover (both vegetative and non-vegetative) and/or the existing soil topography.
Land disturbing activities include, but are not limited to clearing, grading, filling, and
excavation. Compaction that is associated with stabilization of structures and road construction
shall also be considered a land disturbing activity. Vegetation maintenance practices are not
considered land-disturbing activity.

Maintenance - Repair and maintenance includes activities conducted on currently serviceable
structures, facilities, and equipment that involves no expansion or use beyond that previously
existing and results in no significant adverse hydrologic impact. It includes those usual activities
taken to prevent a decline, lapse, or cessation in the use of structures and systems. Those usual
activities may include replacement of dysfunctional facilities, including cases where
environmental permits require replacing an existing structure with a different type structure, as
long as the functioning characteristics of the original structure are not changed. One example is
the replacement of a collapsed, fish blocking, round culvert with a new box culvert under the
same span, or width, of roadway. See also Road Maintenance exemptions in Section 1 of this
Appendix.

Native vegetation — Vegetation comprised of plant species, other than noxious weeds, that are
indigenous to the coastal region of the Pacific Northwest and which reasonably could have been
expected to naturally occur on the site. Examples include trees such as Douglas Fir, western
hemlock, western red cedar, alder, big-leat maple, and vine maple; shrubs such as willow,
clderberry, salmonberry, and salal; and herbaceous plants such as sword fern, foam flower, and
fireweed.

New development - Land disturbing activities, including Class IV -general forest practices that
are conversions from timber land to other uses; structural development, including construction or
installation of a building or other structure; creation of impervious surfaces; and subdivision,
short subdivision and binding site plans, as defined and applied in Chapter 58.17 RCW. Projects
meeting the definition of redevelopment shall not be considered new development.




Pollution-generating impervious surface (PGIS) - Those impervious surfaces considered to be a
significant source of pollutants in stormwater runotf. Such surfaces include those which are
subject to: vehicular use; industrial activities (as further defined in the glossary); or storage of
crodible or leachable materials, wastes, or chemicals, and which receive direct rainfall or the run-
on or blow-in of rainfall. Erodible or leachable materials, wastes, or chemicals are those
substances which, when exposed to raintall, measurably alter the physical or chemical
characteristics of the rainfall runoff. Examples include erodible soils that are stockpiled,
uncovered process wastes, manure, fertilizers, oily substances, ashes, kiln dust, and garbage
dumpster leakage. Metal roofs are also considered to be PGIS unless they are coated with an
inert, non-leachable material (e.g., baked-on enamel coating).

A surface, whether paved or not, shall be considered subject to vehicular use if it is regularly
used by motor vehicles. The following are considered regularly-used surfaces: roads,
unvegetated road shoulders, bike lanes within the traveled lane of a roadway, driveways, parking
lots, unfenced fire lanes, vehicular equipment storage yards, and airport runways.

The following are not considered regularly-used surfaces: paved bicycle pathways separated
from and not subject to drainage from roads for motor vehicles, tenced fire lanes, and
infrequently used maintenance access roads.

Pollution-generating pervious surfaces (PGPS) - Any non-impervious surface subject to use of
pesticides and fertilizers or loss of soil. Typical PGPS include lawns, landscaped areas, golf
courses, parks, cemeteries, and sports fields.

Pre-developed condition — The native vegetation and soils that existed at a site prior to the
influence of Euro-American settlement. The pre-developed condition shall be assumed to be a
forested land cover unless reasonable, historic information is provided that indicates the site was
prairie prior to settlement.

Project site - That portion of a property, properties, or right of way subject to land disturbing
activities, new impervious surfaces, or replaced impervious surfaces.

Receiving waters - Bodies of water or surface water systems to which surface runoft is
discharged via a point source of stormwater or via sheet flow.

Redevelopment - On a site that is already substantially developed (i.e., has 35% or more of
existing impervious surface coverage), the creation or addition of impervious surfaces; the
expansion of a building footprint or addition or replacement of a structure; structural
development including construction, installation or expansion of a building or other structure;;
replacement of impervious surface that is not part of a routine maintenance activity; and land
disturbing activities.

Replaced impervious surface - For structures, the removal and replacement of any exterior
impervious surfaces or foundation. For other impervious surfaces, the removal down to bare soil
or base course and replacement.




Site — The area defined by the legal boundaries of a parcel or parcels of land that is (are) subject
to new development or redevelopment. For road projects, the length of the project site and the
right-of-way boundaries detine the site.

Source control BMP - A structure or operation that is intended to prevent pollutants from
coming into contact with stormwater through physical separation of areas or careful
management of activities that are sources of pollutants. This manual separates source control
BMPs into two types. Structural Source Control BMPs are physical, structural, or mechanical
devices, or facilities that are intended to prevent pollutants from entering stormwater.
Operational BMPs are non-structural practices that prevent or reduce pollutants from entering
stormwater. See Volume 1V of the Stormwater Management Manual for Western Washington
(2005) for details.

Threshold Discharge Area - An onsite area draining to a single natural discharge location or
multiple natural discharge locations that combine within one-quarter mile downstream (as
determined by the shortest flowpath). The examples in Figure 2.1 below illustrate this definition.
The purpose of this definition is to clarify how the thresholds of this manual are applied to
project sites with multiple discharge points.
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with a Single Natursl with Muitiple Natural with Muitiple Natural
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Figure 2.1 Threshold Discharge Areas

Wetland - Those areas that are inundated or saturated by surface or ground water at a frequency
and duration sufficient to support, and that under normal circumstances do support, a prevalence
of vegetation typically adapted for life in saturated soil conditions. Wetlands generally include
swamps, marshes, bogs, and similar areas. Wetlands do not include those artiticial wetlands
intentionally created from non-wetland sites, including, but not limited to, irrigation and drainage




ditches, grass-lined swales, canals, detention facilities, wastewater treatment tacilities, farm
ponds, and landscape amenities, or those wetlands created after July 1, 1990, that were
unintentionally created as a result ot the construction of a road, street, or highway. Wetlands may

include those artificial wetlands intentionally created from non-wetland areas to mitigate the
conversion of wetlands.




Section 3.  Applicability of the Minimum Requirements

3.1 Thresholds

Not all of the Minimum Requirements apply to every development or redevelopment
project. The applicability varies depending on the type and size of the project. This
section identifies thresholds that determine the applicability of the Minimum
Requirements to different projects. The tflow charts in Figures 3.1, 3.2 and 3.3 must be
used to determine which of the Minimum Requirements apply. The Minimum
Requirements themselves are presented in Section 4 of this Appendix.

Will the project discharge
stormwater either directly or
START indirectly into an MS4 owned or

operated by the Permittee? No
Permittee is not required
Yes to apply the Minimum
1 Requirements to the

Yes
Is the Project exempt according to / project.

Section | of this Appendix?

y

Continue with Figure 3.2 and 3.3

Figure 3.1 Flow Chart for Determining Whether the Permittee Must Regulate
the Project
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Figure 3.2 Flow Chart for Determining Requirements for New Development
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Figure 3.3 Flow Chart for Determining Requirements for Redevelopment
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New Development

All new development shall be required to comply with Minimum Requirement #2.

The following new development shall comply with Minimum Requirements #1 through
#5 for the new and replaced impervious surfaces and the land disturbed:

e Creates or adds 2,000 square feet, or greater, of new, replaced, or new
plus replaced impervious surface area, or
e Has land disturbing activity of 7,000 square feet or greater,

The following new development shall comply with Minimum Requirements #1 through
#10 for the new impervious surfaces and the converted pervious surfaces:

e Creates or adds 5,000 square feet, or more, of new impervious surface
area, or

o Converts % acres, or more, of native vegetation to lawn or landscaped
areas, or

e Converts 2.5 acres, or more, of native vegetation to pasture.

Redevelopment

All redevelopment shall be required to comply with Minimum Requirement #2. In
addition, all redevelopment that exceeds certain thresholds shall be required to comply
with additional Minimum Requirements as follows.

The following redevelopment shall comply with Minimum Requirements #1 through #5
for the new and replaced impervious surfaces and the land disturbed:

e The new, replaced, or total of new plus replaced impervious surfaces is
2,000 square feet or more, or

e 7,000 square feet or more of land disturbing activities.

The following redevelopment shall comply with Minimum Requirements #1 through #10
for the new impervious surfaces and converted pervious areas:

e Adds 5,000 square feet or more of new impervious surfaces or,

o Converts % acres, or more, of native vegetation to lawn or landscaped
areas, or

» Converts 2.5 acres, or more, of native vegetation to pasture.

If the runoff from the new impervious surfaces and converted pervious surfaces is not
separated from runoff from other surfaces on the project site, the stormwater treatment
facilitics must be sized for the entirc flow that is directed to them.




The local government may allow the Minimum Requirements to be met for an equivalent
(flow and pollution characteristics) area within the same site. For public roads’ projects,
the equivalent area does not have to be within the project limits, but must drain to the
same receiving water.

3.4  Additional Requirements for Re-development Project Sites

For road-related projects, runoff from the replaced and new impervious surfaces
(including pavement, shoulders, curbs, and sidewalks) shall meet all the Minimum
Requirements if the new impervious surfaces total 5,000 square feet or more and total
50% or more of the existing impervious surfaces within the project limits. The project
limits shall be defined by the length of the project and the width of the right—of-way.

Other types of redevelopment projects shall comply with all the Minimum Requirements
for the new and replaced impervious surfaces if the total of new plus replaced impervious
surfaces is 5,000 square feet or more, and the valuation of proposed improvements —
including interior improvements — exceeds 50% of the assessed value of the existing site
improvements.

The Permittee may exempt or institute a stop-loss provision for redevelopment projects
from compliance with Minimum Requirements for treatment, tlow control, and wetlands
protection as applied to the replaced impervious surfaces if the Permittee has adopted a
plan and a schedule that tulfills those requirements in regional facilities. See also
Sections 5, 6 and 7 of this Appendix.

The Permittee may grant a variance/exception to the application of the flow control
requirements to replaced impervious surfaces if such application imposes a severe
economic hardship. See Section 6 of this Appendix.

3.5 Modification of the Minimum Requirements

Basin Planning is encouraged and may be used to tailor Minimum Requirement #6
Runoff Treatment, Minimum Requirement #7 Flow Control, and/or Minimum
Requirement #8 Wetlands Protection. Basin planning may be used to support alternative
treatment, flow control, and/or wetland protection requirements to those contained in
Section 4 of this Appendix. Basin planning may also be uscd to demonstrate an
cquivalent level of treatment, tlow control, and/or wetland protection through the
construction and use of regional stormwater facilities. See Section 7 of this Appendix for
details on Basin Planning and how basin planning may be used to modify the Minimum
Requirements is Section 4.

Section4. Minimum Requirements




4.1

4.2

This Section describes the Minimum Requirements for stormwater management at
development and redevelopment sites. Section 3 of this Appendix should be consulted to
determine which of the minimum requirements below apply to any given project. Figures
3.2 and 3.3 should be consulted to determine whether the minimum requirements apply to
new surfaces, replaced surfaces or new and replaced surfaces.

Minimum Requirement #1: Preparation of Stormwater Site Plans

The permittee shall require a Stormwater Site Plan from all projects meeting the
thresholds in Section 3.1 of this Appendix. Stormwater Site Plans shall be prepared in
accordance with Chapter 3 of Volume 1 of the Stormwater Management Manual for
Western Washington (2005).

Minimum Requirement #2: Construction Stormwater Pollution Prevention Plan
(SWPPP)

Permittees may choose to allow compliance with this Minimum Requirement to be
achieved for an individual site if the site is covered under Ecology’s General NPDES
Permit for Stormwater Discharges Associated with Construction Activities and fully
implementing the requirements of that permit.

The Permittee may develop an abbreviated SWPPP format to meet the SWPPP
requirement under this permit for sites that are less than 1 acre.

General Requirements

All new development and redevelopment projects are responsible for preventing erosion
and discharge of sediment and other pollutants into receiving waters. Permittees must
require a Construction Stormwater Pollution Prevention Plan (SWPPP) as part of the
Stormwater Site Plan (see Minimum Requirement #1 above) for all projects which meet
the thresholds in Section 3 of this Appendix. The SWPPP shall be implemented
beginning with initial soil disturbance and until final stabilization.

Sediment and Erosion control BMPs shall be consistent with the BMPs contained in
chapters 3 and 4 of Volume Il of the Stormwater Management Manual for Western
Washington (2005), and/or other equivalent BMPs contained in technical stormwater
manuals approved by the Department.

The SWPPP shall include a narrative and drawings. All BMPs shall be clearly referenced
in the narrative and marked on the drawings. The SWPPP narrative shall include
documentation to explain and justify the pollution prevention decisions made for the
project. Clearing and grading activities for developments shall be permitted only if
conducted pursuant to an approved site development plan (e.g., subdivision approval) that
establishes permitted areas of clearing, grading, cutting, and filling. When establishing
these permitted clearing and grading areas, consideration should be given to minimizing
removal of existing trees and minimizing disturbance/compaction of native soils except
as nceded for building purposes. These permitted clearing and grading areas and any




other areas required to preserve critical or sensitive areas, buffers, native growth
protection easements, or tree retention areas as may be required by local jurisdictions,
shall be delineated on the site plans and the development site.

Seasonal Work Limitations - From October | through April 30, clearing, grading, and
other soil disturbing activities may only be authorized by the Permittee if silt-laden runoff
will be prevented from leaving the site through a combination of the following:

1. Site conditions including existing vegetative coverage, slope, soil type and
proximity to receiving waters; and

2. Limitations on activities and the extent of disturbed areas; and

3. Proposed erosion and sediment control measures.

Based on the information provided and/or local weather conditions, the Permittee may
expand or restrict the seasonal limitation on site disturbance. The following activities are
exempt from the seasonal clearing and grading limitations:

1. Routine maintenance and necessary repair of erosion and sediment control BMPs,

2. Routine maintenance of public facilities or existing utility structures that do not
expose the soil or result in the removal of the vegetative cover to soil, and

3. Activities where there is one hundred percent infiltration of surface water runoff
within the site in approved and installed erosion and sediment control facilities.

Construction Stormwater Pollution Prevention Plan (SWPPP) Elements

The construction site operator shall include each of the twelve elements below in the
SWPPP and ensure that they are implemented unless site conditions render the element
unnecessary and the exemption from that element is clearly justified in the SWPPP. The
SWPPP shall include both narrative and drawings. All BMPs shall be clearly referenced
in the narrative and marked on the drawings. The SWPPP narrative shall include
documentation to explain and justify the pollution prevention decisions made for the
project.

1. Preserve Vegetation/Mark Clearing Limits:

a Prior to beginning land disturbing activities, including clearing and grading,
clearly mark all clearing limits, sensitive areas and their butfers, and trees that are
to be preserved within the construction area.

b. The dutf layer, native top soil, and natural vegetation shall be retained in an
undisturbed state to the maximum degree practicable.

2. Establish Construction Access:




a. Construction vehicle access and exit shall be limited to one route, if possible.

b. Access points shall be stabilized with quarry spalls, crushed rock or other
equivalent BMP to minimize the tracking of sediment onto public roads.

c. Wheel wash or tire baths shall be located on site, if the stabilized constructions
entrance is not effective in preventing sediment from being tracked onto public
roads.

d. Ifsediment is tracked off site, roads shall be cleaned thoroughly at the end of each
day, or more frequently during wet weather. Sediment shall be removed from
roads by shoveling or pickup sweeping and shall be transported to a controlled
sediment disposal area.

e. Street washing is allowed only after sediment is removed in accordance with 2.d,
above. Street wash wastewater shall be controlled by pumping back on site or
otherwise be prevented from discharging into systems tributary to waters of the
state.

3. Control Flow Rates:

a. Properties and waterways downstream from development sites shall be protected
from erosion due to increases in the velocity and peak volumetric flow rate of
stormwater runoff from the project site.

b. Where necessary to comply with 3.a, above, stormwater retention or detention
facilities shall be constructed as one of the first steps in grading. Detention
facilities shall be functional prior to construction of site improvements (e.g.,
impervious surfaces).

c. If permanent infiltration ponds are used for flow control during construction,
these tacilities should be protected from siltation during the construction phase.

4. Install Sediment Controls:

a. Stormwater runoft from disturbed areas shall pass through a sediment pond, or
other appropriate sediment removal BMP, prior to leaving a construction site or
prior to discharge to an infiltration facility. Runotf from fully stabilized areas
may be discharged without a sediment removal BMP, but shall meet the flow
control performance standard of 3.a, above.

b. Sediment control BMPs (sediment ponds, traps, filters, etc.) shall be constructed
as one of the first steps in grading. These BMPs shall be functional before other
land disturbing activities take place.




C.

BMPs intended to trap sediment on site shall be located in a manner to avoid
interference with the movement of juvenile salmonids attempting to enter oft-
channel arcas or drainages.

S. Stabilize Soils:

a.

Exposed and unworked soils shall be stabilized by application of eftective BMPs
that prevent erosion.

No soils should remain exposed and unworked for more than the time periods set
forth below to prevent erosion:

o During the dry season (May 1 — September 30): 7 days
o During the wet season (October 1 — April 30): 2 days

The time period may be adjusted by the Permittee, if the Permittee can show that
local precipitation data justify a different standard. '

Soils shall be stabilized at the end of the shift before a holiday or weekend if
needed based on the weather forecast.

Soil stockpiles must be stabilized from erosion, protected with sediment trapping
measures, and where possible, be located away from storm drain inlets,
waterways and drainage channels.

6. Protect Slopes:

a.

b.

3

Design and construct cut and fill slopes in a manner that will minimize erosion.

Off-site stormwater (run-on) or groundwater shall be diverted away from slopes
and undisturbed areas with interceptor dikes, pipes and/or swales. Off-site
stormwater should be managed separately from stormwater generated on the site.

At the top of slopes, collect drainage in pipe slope drains or protected channels to
prevent erosion. Temporary pipe slope drains shall handle the expected peak 10-
minute flow velocity from a Type 1A, 10-year, 24-hour frequency storm for the
developed condition. Alternatively, the 10-year, 1-hour flow rate predicted by an
approved continuous runoff model, increased by a factor of 1.6, may be used.
The hydrologic analysis shall use the existing land cover condition for predicting
flow rates from tributary areas outside the project limits. For tributary areas on
the project site, the analysis shall use the temporary or permanent project land
cover condition, whichever will produce the highest tflow rates. If using the
Western Washington Hydrology Model to predict flows, bare soil areas should be
modeled as “landscaped area.”




Excavated material shall be placed on the uphill side of trenches, consistent with
safety and space considerations.

Check dams shall be placed at regular intervals within constructed channels that
are cut down a slope.

Protect Drain Inlets:

a.

Storm drain inlets made operable during construction shall be protected so that
stormwater runoff does not enter the conveyance system without first being
filtered or treated to remove sediment.

Inlet protection devices shall be cleaned or removed and replaced when sediment
has filled one-third of the available storage (unless a different standard is
specified by the product manufacturer).

Stabilize Channels and Qutlets:

a.

All temporary on-site conveyance channels shall be designed, constructed, and
stabilized to prevent erosion from the following expected peak flows. Channels
shall handle the expected peak 10-minute flow velocity from a Type 1A, 10-year,
24-hour trequency storm for the developed condition. Alternatively, the 10-year,
1-hour flow rate predicted by an approved continuous runoff model, increased by
a factor of 1.6, may be used. The hydrologic analysis shall use the existing land
cover condition for predicting flow rates from tributary areas outside the project
limits. For tributary areas on the project site, the analysis shall use the temporary
or permanent project land cover condition, whichever will produce the highest
flow rates. If using the Western Washington Hydrology Model to predict flows,
bare soil areas should be modeled as “landscaped area.”

Stabilization, including armoring material, adequate to prevent erosion of outlets,
adjacent stream banks, slopes, and downstream reaches shall be provided at the
outlets of all conveyance systems.

Control Pollutants:

a.

All pollutants, including waste materials and demolition debris, that occur onsite
shall be handled and disposed of in a manner that does not cause contamination of
stormwater.

Cover, containment, and protection from vandalism shall be provided for all
chemicals, liquid products, petroleum products, and other materials that have the
potential to pose a threat to human health or the environment. On-site fueling
tanks shall include secondary containment.




Maintenance, fueling and rcpair of heavy equipment and vchicles shall be
conducted using spill prevention and control measures. Contaminated surtaccs
shall be cleaned immediately following any spill incident.

Wheel wash or tire bath wastewater shall be discharged to a separate on-site
treatment system or to the sanitary sewer with local sewer district approval.

Application of fertilizers and pesticides shall be conducted in a manner and at
application rates that will not result in loss of chemical to stormwater runotf.
Manufacturers’ label requirements for application rates and procedures shall be
followed.

BMPs shall be used to prevent or treat contamination of stormwater runoff by pH
modifying sources. These sources include, but are not limited to: bulk cement,
cement kiln dust, fly ash, new concrete washing and curing waters, waste streams
generated from concrete grinding and sawing, exposed aggregate processes,
dewatering concrete vaults, concrete pumping and mixer washout waters.
Permittees shall require construction site operators to adjust the pH of stormwater
if necessary to prevent violations of water quality standards.

Permittees shall require construction site operators obtain written approval from
the Department prior to using chemical treatment other than CO2 or dry ice to
adjust pH.

10. Control De-Watering:

a.

Foundation, vault, and trench de-watering water, which have similar
characteristics to stormwater runoft at the site, shall be discharged into a
controlled conveyance system prior to discharge to a sediment trap or sediment
pond.

Clean, non-turbid de-watering water, such as well-point ground water, can be
discharged to systems tributary to, or directly into surface waters of the state, as
specified in 8, above, provided the de-watering flow does not cause erosion or
flooding of receiving waters. Clean de-watering water should not be routed
through stormwater sediment ponds.

Other de-watering disposal options may include: (i) infiltration; (ii) transport
offsite in vehicle, such as a vacuum flush truck, for legal disposal in a manner that
does not pollute state waters; (iii) on-site chemical treatment or other suitable
treatment technologics approved by the Permittee; (iv) sanitary sewer discharge
with local sewer district approval, if there is no other option; or (v) use of a
sedimentation bag with outfall to a ditch or swale for small volumes of localized
de-watering.

Highly turbid or contaminated dewatering water shall be handled separately from
stormwater.

,,,,,,,
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4.3

4.4

4.5

11. Maintain BMPs:

a. All temporary and permanent crosion and sediment control BMPs shall be
inspected, maintained and repaired as needed to assure continued performance of
their intended function in accordance with BMP specifications.

b. All temporary erosion and sediment control BMPs shall be removed within 30
days after final site stabilization is achieved or after the temporary BMPs are no
longer needed.

12. Manage the Project:

a. Development projects shall be phased to the maximum degree practicable and
shall take into account seasonal work limitations.

b. The Permittee must require construction site operators to maintain, and repair as
needed, all sediment and erosion control BMPs to assure continued performance
of their intended function.

c. The Permittee must require construction site operators to periodically inspect their
sites. For projects that disturb one or more acres, site inspections shall be
conducted by a Certified Erosion and Sediment Control Lead who shall be
identified in the SWPPP and shall be present on-site or on-call at all times.

d. Permittee must require construction site operators to maintain, update and
implement their SWPPP. Permittees shall require construction site operators to
modify their SWPPP whenever there is a change in design, construction,
operation, or maintenance at the construction site that has, or could have, a
significant effect on the discharge of pollutants to waters of the state.

Minimum Requirement #3: Source Control of Pollution

All known, available and reasonable source control BMPs must be required for to all
projects approved by the Permittee. Source control BMPs must be selected, designed,
and maintained in accordance with Volume IV of the Stormwater Management Manual
Sfor Western Washington (2005) or an approved equivalent manual approved by the
Department.

Minimum Requirement #4: Preservation of Natural Drainage Systems and Outfalls

Natural drainage patterns shall be maintained, and discharges from the project site shall
occur at the natural location, to the maximum extent practicable. The manner by which
runoff is discharged from the project site must not cause a significant adverse impact to
downstream receiving waters and down gradient properties. All outfalls require energy
dissipation.

Minimum Requirement #5: On-site Stormwater Management




The Permittee must require On-site Stormwater Management BMPs to infiltrate, disperse,
and retain stormwater runoff onsite to the maximum extent fcasible without causing
flooding or erosion impacts. Roof Downspout Control BMPs, functionally equivalent to
those described in Chapter 3 of Volume III of the Stormwater Management Manual for
Western Washington (2005), and Dispersion and Soil Quality BMPs, functionally
cquivalent to those in Chapter 5 of Volume V, of the Stormwater Management Manual
Jor Western Washington (2005) shall be required to reduce the hydrologic disruption of
developed sites.

Minimum Requirement #6: Runoff Treatment

Project Thresholds

The following require construction of stormwater treatment facilities (see Table 4.1
below):

e Projects in which the total of effective, pollution-generating impervious surface
(PGIS) is 5,000 square feet or more in a threshold discharge area of the project, or

e Projects in which the total of pollution-generating pervious surfaces (PGPS) is
three-quarters (3/4) of an acre or more in a threshold discharge area, and from
which there is a surface discharge in a natural or man-made conveyance system
from the site.

Table 4.1 Treatment Requirements by Threshold Discharge Area
<% acres of > Y acres < 5,000 sf > 5,000 sf
PGPS PGPS PGIS PGIS
Treatment v v
Facilities
Onsite Stormwater v v v v
BMPs

PGPS = pollution-generating pervious surfaces
PGIS = pollution-generating impervious surfaces
sf = square feet

Treatment-Type Thresholds
l. Oil Control:

Treatment to achieve Oil Control applies to projects that have “high-use sites.”
High-use sites are those that typically generate high concentrations of oil due to
high traffic turnover or the frequent transfer of oil. High-use sites include:

a. Anarea of a commercial or industrial site subject to an expected average
daily tratfic (ADT) count cqual to or greater than 100 vehicles per 1,000
square feet of gross building arca;




b.

An areca of a commercial or industrial site subject to petroleum storage and
transter in excess of 1,500 gallons per year, not including routinely delivered
heating oil;

An area of a commercial or industrial site subject to parking, storage or
maintenance of 25 or more vehicles that are over 10 tons gross weight
(trucks, buses, trains, heavy equipment, etc.);

A road intersection with a measured ADT count of 25,000 vehicles or more
on the main roadway and 15,000 vehicles or more on any intersecting
roadway, excluding projects proposing primarily pedestrian or bicycle use
improvements.

Phosphorus Treatment:

The requirement to provide phosphorous control is determined by the local
government with jurisdiction (e.g., through a lake management plan), or the
Department of Ecology (e.g, through a waste load allocation). The local
government may have developed a management plan and implementing
ordinances or regulations for control of phosphorus from new/redevelopment for
the receiving water(s) of the stormwater drainage. The local government can use
the following sources of information for pursuing plans and implementing
ordinances and/or regulations:

a.

Those waterbodies reported under section 305(b) of the Clean Water Act, and
designated as not supporting beneficial uses due to phosphorous;

Those listed in Washington State's Nonpoint Source Assessment required
under section 319(a) of the Clean Water Act due to nutrients.

Enhanced Treatment:

Enhanced treatment for reduction in dissolved metals is required for the following
project sites that discharge to fish-bearing streams, lakes, or to waters or
conveyance systems tributary to tish-bearing streams or lakes:

Industrial project sites,
Commercial project sites,
Multi-family project sites, and
High AADT roads as follows:

Within Urban Growth Management Areas:

e Fully controlled and partially controlled limited access highways with
Annual Average Daily Traffic (AADT) counts of 15,000 or more
o All other roads with an AADT of 7,500 or greater

Outside of Urban Growth Management Areas:




e Roads with an AADT ot 15,000 or greater unless discharging to a 4
Strahler order stream or larger;

e Roads with an AADT of 30,000 or greater if discharging to a 4" Strahler
order stream or larger (as determined using 1:24,000 scale maps to
delineate stream order).

However, such sites listed above that discharge directly (or, indirectly through a
municipal storm sewer system) to Basic Treatment Receiving Waters (Appendix
I-C of the Stormwater Management Manual for Western Washington (2005)), and
areas of the above-listed project sites that are identified as subject to Basic
Treatment requirements, are also not subject to Enhanced Treatment

requirements. For developments with a mix of land use types, the Enhanced
Treatment requirement shall apply when the runoff from the areas subject to the
Enhanced Treatment requirement comprise 50% or more of the total runoff within
a threshold discharge area.

Basic Treatment:

Basic Treatment generally applies to:
e Project sites that discharge to the ground, UNLESS:

1) The soil suitability criteria for infiltration treatment are met; (see
Chapter 3 of Volume III of the Stormwater Management Manual for
Western Washington (2005) for soil suitability criteria) or

2) The project uses infiltration strictly for tlow control — not treatment -
and the discharge is within Y4-mile of a phosphorus sensitive lake (use
a Phosphorus Treatment facility), or within % mile of a fish-bearing
stream, or a lake (use an Enhanced Treatment facility).

e Residential projects not otherwise needing phosphorus control as
designated by USEPA, the Department of Ecology, or by the Permittee;
and

e Project sites discharging directly to salt waters, river segments, and lakes
listed in Appendix I-C of the Stormwater Management Manual for
Western Washington (2005); and

e Project sites that drain to streams that are not fish-bearing, or to waters not
tributary to tish-bearing streams;

» Landscaped areas of industrial, commercial, and multi-family project sites,
and parking lots of industrial and commercial project sites that do not
involve pollution-generating sources (e.g., industrial activities, customer
parking, storage of erodible or leachable material, wastes or chemicals)
other than parking of employees’ private vehicles. For developments with
a mix of land use types, the Basic Treatment requirement shall apply when
the runotf from the areas subjcct to the Basic Treatment requirement
comprise 50% or more of the total runotf within a threshold discharge
area.




Treatment Facility Sizing

Water Quality Design Storm Volume: The volume of runoff predicted from a 24-hour
storm with a 6-month return frequency (a.k.a., 6-month, 24-hour storm). Wetpool
facilities are sized based upon the volume of runoff predicted through use of the Natural
Resource Conservation Service curve number cquations in Chapter 2 of Volume III of the
Stormwater Management Manual for Western Washington (2005), for the 6-month, 24-
hour storm. Alternatively, the 91* percentile, 24-hour runoff volume indicated by an
approved continuous runoff model may be used.

Water Quality Design Flow Rate

I. Preceding Detention Facilities or when Detention Facilities are not required:

The flow rate at or below which 91% of the runoff volume, as estimated by an
approved continuous runotf model, will be treated. Design criteria for treatment
facilities are assigned to achieve the applicable performance goal at the water
quality design flow rate (e.g., 80% TSS removal).

2. Downstream of Detention Facilities:

The water quality design flow rate must be the full 2-year release rate from the
detention facility.

Alternative methods may be used if they identify volumes and tlow rates
that are at least equivalent.

That portion of any development project in which the above PGIS or
PGPS thresholds are not exceeded in a threshold discharge area shall
apply On-site Stormwater Management BMPs in accordance with
Minimum Requirement #35.

Treatment Facility Selection, Design, and Maintenance

Stormwater treatment facilities shall be:
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e Selected in accordance with the process identified in Chapter 4 of Volume I of the
Stormwater Management Manual for Western Washington (2005),

e Designed in accordance with the design criteria in Volume V of the Stormwater
Management Manual for Western Washington (2005), and

e Maintained in accordance with the maintenance schedule in Volume V of the
Stormwater Management Manual for Western Washington (2005).

Additional Requirements

The discharge of untreated stormwater from pollution-generating impervious surfaces to
ground water must not be authorized by the Permittee, except for the discharge achieved
by infiltration or dispersion of runoff from residential sites through use of On-site
Stormwater Management BMPs.

Minimum Requirement #7: Flow Control

Applicability

Except as provided below, the Permittee must require all projects provide flow control to
reduce the impacts of stormwater runoff from impervious surfaces and land cover
conversions. The requirement below applies to projects that discharge stormwater
directly, or indirectly through a conveyance system, into a fresh water.

Flow control is not required for projects that discharge directly to, or indirectly through
an MS4 to a water listed in Appendix I-E of the Stormwater Management Manual for
Western Washington (2005) subject to the following restrictions:

e Direct discharge to the exempt receiving water does not result in the diversion of
drainage from any perennial stream classified as Types 1, 2, 3, or 4 in the State of
Washington Interim Water Typing System, or Types “S”, “F”, or “Np” in the
Permanent Water Typing System, or from any category L, II, or III wetland; and

e Flow splitting devices or drainage BMP’s are applied to route natural runoff volumes
from the project site to any downstream Type 5 stream or category IV wetland:

o Design of flow splitting devices or drainage BMP’s will be based on
continuous hydrologic modeling analysis. The design will assure that flows
delivered to Type 5 stream reaches will approximate, but in no case exceed,
durations ranging from 50% of the 2-year to the 50-year peak flow.

o Flow splitting devices or drainage BMP’s that deliver flow to category IV
wetlands will also be designed using continuous hydrologic modeling to
preserve pre-project wetland hydrologic conditions unless specifically waived
or exempted by regulatory agencies with permitting jurisdiction; and

o The project site must be drained by a conveyance system that is comprised entirely of
manmade conveyance elements (e.g., pipes, ditches, outfall protection, ctc.) and
extends to the ordinary high water line of the exempt receiving water; and




e The conveyance system between the project site and the exempt receiving water shall
have sufficient hydraulic capacity to convey discharges from future build-out
conditions (under current zoning) of the site, and the existing condition from non-
project areas from which runoff is or will be collected; and

* Any erodible elements of the manmade conveyance system must be adequately
stabilized to prevent erosion under the conditions noted above.

If the discharge is to a stream that leads to a wetland, or to a wetland that has an outflow
to a stream, both this minimum requirement (Minimum Requirement #7) and Minimum
Requirement #8 apply.

Permittees may petition Ecology to exempt projects in additional areas. A petition must
justify the proposed exemption based upon a hydrologic analysis that demonstrates that
the potential stormwater runoff from the exempted area will not significantly increase the
erosion forces on the stream channel nor have near-field impacts (see Section 7 of this
Appendix).

Thresholds

The following require construction of flow control facilities and/or land use management

BMPs that will achieve the standard flow control requirement for western Washington

(see Table 4.2):

e Projects in which the total of effective impervious surfaces is 10,000 square feet or
more in a threshold discharge area, or

e Projects that convert % acres or more of native vegetation to lawn or landscape, or
convert 2.5 acres or more of native vegetation to pasture in a threshold discharge area,
and from which there is a surface discharge in a natural or man-made conveyance
system from the site, or

e Projects that through a combination of effective impervious surfaces and converted
pervious surfaces cause a 0.1 cubic feet per second increase in the 100-year tlow
frequency from a threshold discharge area as estimated using the Western
Washington Hydrology Model or other approved model.

That portion of any development project in which the above thresholds are not exceeded
in a threshold discharge area shall apply Onsite Stormwater Management BMPs in
accordance with Minimum Requirement #5.

Pt



Table 4.2 Flow Control Requirements by Threshold Discharge Area
Flow Control On-site Stormwater
Facilities Management BMPs

< % acres conversion to lawn/landscape, v

or < 2.5 acres to pasture

> %, acres conversion to lawn/landscape, v v

or > 2.5 acres to pasture

< 10,000 square feet of effective v

impervious area

> 10,000 square feet of effective v v

impervious area

> 0.1 cubic feet per second increase in v v

the 100-year flood frequency

Standard Flow Control Requirement

Stormwater discharges shall match developed discharge durations to pre-developed
durations for the range of pre-developed discharge rates from 50% of the 2-year peak
flow up to the full 50-year peak tlow. The pre-developed condition to be matched shall
be a forested land cover unless:

Reasonable, historic information is available that indicates the site was prairie prior to
settlement (modeled as “pasture” in the Western Washington Hydrology Model); or
The drainage area of the immediate stream and all subsequent downstream basins
have had at least 40% total impervious area since 1985. In this case, the pre-
developed condition to be matched shall be the existing land cover condition. Where
basin-specific studies determine a stream channel to be unstable, even though the
above criterion is met, the pre-developed condition assumption shall be the “historic”
land cover condition, or a land cover condition commensurate with achieving a target
flow regime identified by an approved basin study.

This standard requirement is waived for sites that will reliably infiltrate all the runoff
from impervious surfaces and converted pervious surfaces.

Western Washington Alternative Requirement

An alternative requirement may be established through application of watershed-scale
hydrological modeling and supporting field observations. Possible reasons for an
alternative flow control requirement include:

Establishment of a stream—specific threshold of significant bedload movement other
than the assumed 50% of the 2-year peak flow;

Zoning and Land Clearing Ordinance restrictions that, in combination with an
alternative flow control standard, maintain or reduce the naturally occurring erosive
forces on the stream channel; or

A duration control standard is not necessary for protection, maintenance, or
restoration of designated beneficial uses or Clecan Water Act compliance.
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See Section 7 Basin/Watershed Planning of this Appendix for details on how alternative
tflow control requirements may be established.

Additional Requirement

Flow Control BMPs shall be selected, designed, and maintained in accordance with
Volume III of the Stormwater Management Manual for Western Washington (2005) or an
approved equivalent.

Minimum Requirement #8: Wetlands Protection

Applicability

The requirements below apply only to projects whose stormwater discharges into a
wetland, either directly or indirectly through a conveyance system. These requirements
must be met in addition to meeting Minimum Requirement #6, Runoff Treatment.

Thresholds

The thresholds identified in Minimum Requirement #6 — Runoff Treatment, and
Minimum Requirement #7 — Flow Control shall also be applied for discharges to
wetlands.

Standard Requirement

Discharges to wetlands shall maintain the hydrologic conditions, hydrophytic vegetation,
and substrate characteristics necessary to support existing and designated uses. The
hydrologic analysis shall use the existing land cover condition to determine the existing
hydrologic conditions unless directed otherwise by a regulatory agency with jurisdiction.
A wetland can be considered for hydrologic modification and/or stormwater treatment in
accordance with Guide Sheet 1B in Appendix I-D on the Stormwater Management
Manual for Western Washington (2005).

Additional Requirements

Stormwater treatment and flow control facilities shall not be built within a natural
vegetated buffer, except for:

® necessary conveyance systems as approved by the Permittee; or

e as allowed in wetlands approved for hydrologic modification and/or treatment in
accordance with Guidesheet 1B in Appendix I-D of the Stormwater Management
Manual for Western Washington (2005).

An adopted and implemented basin plan prepared in accordance with the provisions of
Section 7 of this Appendix may be used to develop requirements for wetlands that are
tailored to a specific basin.




4.9 Minimum Requirement #9: Operation and Maintenance

Permittees must require an operation and maintenance manual that is consistent with the
provisions in Volume V of the Stormwater Management Manual for Western Washington
(2005) for all proposed stormwater facilities and BMPs. The party (or parties)
responsible for maintenance and operation shall be identified in the operation and
maintenance manual. For private facilities approved by the Pemmittee, a copy of the
manual shall be retained onsite or within reasonable access to the site, and shall be
transferred with the property to the new owner. For public facilities, a copy of the
manual shall be retained in the appropriate department. A log of maintenance activity
that indicates what actions were taken shall be kept and be available for inspection by the
local government.

Section 5.  Adjustments

Adjustments to the Minimum Requirements may be granted by the Permittee provided that a
written finding of fact is prepared, that addresses the following:

e The adjustment provides substantially equivalent environmental protection.
e Based on sound Engineering practices, the objectives of safety, function,
environmental protection and facility maintenance, are met.

Section 6. Exceptions/Variances

Exceptions/variances (exceptions) to the Minimum Requirements may be granted by the
Permittee following legal public notice of an application for an exception or variance, legal
public notice of the Permittee’s decision on the application, and written findings of fact that
documents the Permittees determination to grant an exception. Permittees shall keep records,
including the written findings of fact, of all local exceptions to the Minimum Requirements.

Project-specitic design exceptions based on site-specitic conditions do not require prior approval
of the Department. The Permittee must seek prior approval by the Department for any
jurisdiction-wide exception.

The Permittee may grant an exception to the minimum requirements if such application imposes
a severe and unexpected economic hardship. To determine whether the application imposes a
severe and unexpected economic hardship on the project applicant, the Permittee must consider
and document with written findings of fact the following:

e The current (pre-project) use of the site, and




e How the application of the minimum requirement(s) restricts the proposed use of
the site compared to the restrictions that existed prior to the adoption of the
minimum requirements; and

o The possible remaining uses of the site if the exception were not granted; and

e The uses of the site that would have been allowed prior to the adoption of the
minimum requirements; and

e A comparison of the estimated amount and percentage of value loss as a result of
the minimum requirements versus the estimated amount and percentage of value
loss as a result of requirements that existed prior to adoption of the minimum
requirements; and

o The feasibility for the owner to alter the project to apply the minimum
requirements.

In addition any exception must meet the following criteria:

o The exception will not increase risk to the public health and welfare, nor injurious
to other properties in the vicinity and/or downstream, and to the quality of waters
of the state; and

o The exception is the least possible exception that could be granted to comply with
the intent of the Minimum Requirements.

Section 7. Basin/Watershed Planning

Basin/Watershed planning may be used by the Permittee to tailor Minimum Requirement #6
Runoff Treatment, Minimum Requirement #7 Flow Control, and/or Minimum Requirement #8
Wetlands Protection. Basin planning may be used to support alternative treatment, flow control,
and/or wetland protection requirements to those contained in Section 4 of this Appendix. Basin
planning may also be used to demonstrate an equivalent level of treatment, flow control, and/or
wetland protection through the construction and use of regional stormwater facilities.

Basin planning provides a mechanism by which the minimum requirements and implementing
BMP’s can be evaluated and refined based on an analysis of a basin or watershed. Basin plans
are may be used to develop control strategies to address impacts from future development and to
correct specific problems whose sources are known or suspected. Basin plans can be effective at
addressing both long-term cumulative impacts of pollutant loads and short-term acute impacts of
pollutant concentrations, as well as hydrologic impacts to streams, wetlands, and ground water
resources.

Basin planning will require the use of computer models and field work to verify and support the
models. The USGS has developed software called “GenScn” (Generation and Analysis of Model
Simulation Scenarios) that can facilitate basin planning. The program is a Windows-based
application of HSPF that predicts water quality and quantity changes for multiple scenarios of
land use and water management within a basin. Permittces who are considering the usc of




basin/watershed plans to modify or tailor one or more of the minimum requirements are
cncouraged to contact Ecology carly in the planning stage.

Some examples of how Basin Planning can alter the minimum requirements are given in
Appendix [-A from the Stormwater Management Manual for Western Washington (2005).

In order for a basin plan to serve as a means of modifying the minimum requirements the
tollowing conditions must be met:
e The plan must be formally adopted by all jurisdictions with responsibilities under
the plan; and
¢ All ordinances or regulations called for by the plan must be in effect; and
e The basin plan must be reviewed and approved by Ecology.
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40.385 STORMWATER AND EROSION CONTROL

40.385.010 Introduction

A.

Purpose. The purpose of this chapter is to safeguard public health, safety and welfare
by protecting the quality of surface and groundwaters for drinking water supply,
recreation, fishing and other beneficial uses through the application of best
management practices (BMPs) for stormwater management and erosion control.

Appllcablllty

SYN

The provisions of this chapter shall apply to all new development, redevelopment,
and drainage projects consistent with the Stormwater Management Manual for
Western Washington (SMMWW) as modified by this chapter, and the county’'s
Stormwater Manual.

Applicability of this chapter may be modified by Sections 40.385.020(A)(8) and (9).
Meeting the requirements of this chapter is the joint and severable responsibility of
both the owner(s) of the site on which land-disturbing activity occurs and the
person(s) undertaking such activity. In addition, if the land-disturbing activity
involves a county-issued permit, the applicant is also responsible for meeting the
requirements of this chapter.

The responsible official is authorized to enforce the provisions of this chapter
using the remedies and procedures in Title 32.

Exemptions.

1.

a.

b.

Qo

Exemptions to the minimum requirements (listed in Section 40.385.010(D)) shall
be granted for the following activities:
Forest practices regulated under Title 222 WAC, except Class IV general forest
practices that are conversions from timber land to other uses.
Construction of agricultural buildings or other impervious surfaces for carrying
out agricultural activities; provided, that no stormwater is released from the site
directly or indirectly to the county’s stormwater conveyance system.
Normal landscape maintenance activities and gardening.
Oil and gas field activities or operations including construction of drilling sites,
waste management pits, and access roads, as well as construction of
transportation and treatment infrastructure such as pipelines, natural gas
treatment plants, natural gas pipeline compressor stations, and crude oil
pumping stations. Operators are encouraged to implement BMPs to minimize
erosion and to control sediment during and after construction activities to help
ensure protection of surface water quality during storm events.
The following road maintenance practices:
(1) Pothole and square cut patching;
(2) Overlaying existing asphalt or concrete pavement without expanding the
area of coverage;
Shoulder grading;
Regrading/reshaping drainage systems;
Crack sealing;
Resurfacing with in-kind material without expanding the road prism; and

3
4
5
6
7) Vegetation management.

o~~~ —
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2.

a.

3.

4.

a.
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Exemptions to specific minimum requirements shall be granted for the following
activities:

The construction of single-family homes, duplexes, and their accessory

structures may be exempt from minimum requirements No. 6 through No. 10;

provided, that the project site is included in a stormwater plan previously

approved by the county.

Drainage projects that are not new development or redevelopment and do not

create new underground injection control wells are exempt from minimum

requirement No. 6, and the responsible official may waive all or parts of
minimum requirement No. 1 if the project meets other applicable requirements
of this chapter.

Underground utility projects that replace the ground surface with in-kind material

or materials with similar runoff characteristics are only subject to minimum

requirement No. 2.

New development and redevelopment meeting the criteria in Appendix I-E of

the SMMWW are exempt from minimum requirement No. 7; provided, that:

(1) The discharge structure is designed to avoid erosion during all storms up
to the one hundred (100) year storm; and

(2) If an existing discharge structure is used:

(a) The discharge structure must meet the requirements of Section
40.385.010(C)(2)(d)(1); and

(b) The discharge structure and conveyance system leading to the
discharge must have adequate capacity to meet the requirements of
this chapter.

In addition to the Columbia River, the Lewis River downstream of its confluence

with Quartz Creek, and the East Fork of the Lewis River downstream of its

confluence with Big Tree Creek, Appendix I-E of the SMMWW is appended to
include Vancouver Lake and Lake River.

New development and redevelopment are exempt from wetland protection

(minimum requirement No. 8); provided, that:

(1) The project does not change the rate, volume, duration, or location of
discharges to and from the project site (e.g., where existing impervious
surface is replaced with other impervious surface having similar runoff-
generating characteristics, or where pipe/ditch modifications do not change
existing discharge characteristics); or

(2) The project discharges to a slope wetland or riverine wetland where no
depressional characteristics exist; or

(3) The project meets the land cover percentage requirements for full
dispersion in accordance to SMMWW or the Stormwater Manual for flow
control; or

(4) The county determines based on information in the preliminary stormwater
plan, or information submitted for wetland review per Chapter 40.450, that
the proposed project will not degrade wetland function.

New development and drainage projects undertaken by governmental agencies
are exempt from Section 40.385.020(E)(5).

A proposed project is exempt from performing an off-site analysis if any of the
following conditions apply:

The county determines based on the information in the final technical

information report (TIR) that there is sufficient evidence to conclude that the
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project will not have a significant adverse impact on the downstream and/or
upstream drainage system; or
b. The project:

(1) Adds less than two thousand (2,000) square feet of new impervious
surface in the urban area or adds less than five percent (5%) of the site as
new impervious surface in the rural area; and

(2) Adds less than thirty-five thousand (35,000) square feet of new pervious
surface; and

(3) Does not construct or modify a drainage pipe/ditch that is twelve (12)
inches or more in size/depth or that receives runoff from a drainage
pipe/ditch that is twelve (12) inches or more in size/depth; and

(4) Does not contain or lie adjacent to a landslide, steep slope, or erosion
hazard area; and

(5) The project is exempt from minimum requirement No. 8; or

c. The project does not change the rate, volume, duration, or location of
discharges to and from the project site (e.g., where existing impervious surface
is replaced with other impervious surface having similar runoff-generating
characteristics, or where pipe/ditch modifications do not change existing
discharge characteristics).

(Amended: Ord. 2009-12-01)

D. Definitions. For the purposes of this chapter, the following definitions shall apply.
Additional definitions can be found in the SMMWW.

Basin plan “Basin Plan” means a plan that assesses, evaluates, and
proposes solutions to existing and potential future impacts to
the beneficial uses of, and the physical, chemical, and
biological properties of waters of the state within a basin.

Best management | “Best management practices (BMPs)” means schedules of activities,
practices (BMPs) |prohibitions of practices, maintenance procedures, managerial
practices, or structural features that prevent or reduce adverse
impacts to waters of Washington State.

Drainage project |“Drainage project” means the excavation or construction of pipes,
culverts, channels, embankments or other flow-altering structures in
any stream, stormwater facility or wetland in Clark County.

Impervious “Impervious surface” means a hard surface that either prevents or
surface retards the entry of water into the soil. Examples include, but are not
limited to, structures, walkways, patios, driveways, carports, parking
lots or storage areas, concrete or asphalt paving, gravel roads, packed
earthen materials, haul roads and soil surface areas compacted by
construction operations, and oiled or macadam surfaces. Open,
uncovered retention/detention facilities shall not be considered as
impervious surfaces for the purposes of determining whether the
thresholds for application of minimum requirements are exceeded.
Open, uncovered retention/detention facilities shall be considered
impervious surfaces for purposes of runoff modeling.
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Land-disturbing “Land-disturbing activity” means any activity that results in movement
activity of earth, or a change in the existing soil cover (both vegetative and
non-vegetative) and/or the existing soil topography. Land-disturbing
activities include, but are not limited to, clearing, grading, filling, and
excavation. Compaction that is associated with stabilization of
structures and road construction shall also be considered a land-
disturbing activity. Vegetation maintenance practices are not
considered land-disturbing activity.

Low impact “Low impact development” means a stormwater management strategy
development that emphasizes conservation and use of existing natural site features
integrated with distributed, small-scale stormwater controls to more
closely mimic natural hydrologic patterns in residential, commercial,
and industrial settings.

Maintenance “Maintenance” means repair and upkeep activities conducted on
currently serviceable structures, facilities, and equipment that involves
no expansion or use beyond that previously existing and results in no
significant adverse hydrologic impact. It includes those usual activities
taken to prevent a decline, lapse, or cessation in the use of structures
and systems. Those usual activities may include replacement of
dysfunctional facilities, including cases where environmental permits
require replacing an existing structure with a different type structure,
as long as the functioning characteristics of the original structure are
not changed.

Minimum “Minimum requirements” means the ten (10) sets of requirements that
requirements are part of the SMMWW, as follows:

* Minimum requirement No. 1: Preparation of stormwater site plans;

* Minimum requirement No. 2: Construction stormwater pollution
prevention;

* Minimum requirement No. 3: Source control of pollution;

* Minimum requirement No. 4. Preservation of natural drainage
systems and outfalls;

* Minimum requirement No.
* Minimum requirement No.
* Minimum requirement No.
* Minimum requirement No.
* Minimum requirement No.
* Minimum requirement No.

: On-site stormwater management;
. Runoff treatment;

: Flow control;

: Wetlands protection;

: Basin/watershed planning; and

0: Operation and maintenance.

= OoO~NOOOM

Native vegetation |“Native vegetation” means plant species, other than noxious weeds,
that are indigenous to the coastal region of the Pacific Northwest and
which reasonably could have been expected to naturally occur on the
site.

New development | “New development” means:
« Land-disturbing activities, including Class IV general forest practices
that are conversions from timber land to other uses;
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* Construction or installation of a building or other structure;

» Creation of impervious surfaces; and _

» Subdivisions, short subdivisions, and binding site plans, as defined
and applied in Chapter 58.17 RCW.

Projects meeting the definition of redevelopment shall not be
considered new development.

Pre-developed
condition

“Pre-developed condition” means the land cover condition used to
determine flow control requirements as required by Section
40.385.020(C)(2).

Project site

“Project site” means that portion of a property, properties, or right-of-
way subject to land-disturbing activities, new impervious surfaces, or
replaced impervious surfaces.

Redevelopment |“Redevelopment” means on a site that is already substantially
developed (i.e., has thirty-five percent (35%) or more of existing
impervious surface coverage):

* The creation or addition of impervious surfaces;

* The expansion of a building footprint or addition or replacement of a
structure;

+ Construction, installation or expansion of a building or other
structure;

* Replacement of impervious surface that is not part of a routine
maintenance activity; or

* Land-disturbing activities.

Replaced “Replaced impervious surface” means:

impervious * For structures, the removal and replacement of any exterior

surface impervious surfaces or foundation; or
+ For other impervious surfaces, the removal down to bare soil or base
course plus the replacement.

Responsible “Responsible official” means the Director of Clark County Public

official Works or their designee.

Road-related
development

“‘Road-related development” means land-disturbing activity where the
sole objective is the development or redevelopment of roads,
sidewalks and bike lanes.

Site “Site” means the area within the legal boundaries of a parcel or
parcels of land that is (are) subject to new development or
redevelopment. For road projects, the length of the project site and the
right-of-way boundaries define the site.

Stormwater “Stormwater Facility Maintenance Manual” means the January 2009

Facility stormwater facility maintenance manual maintained by Clark County

Maintenance Public Works.

Manual
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Stormwater “Stormwater Management Manual for Western

Management Washington” (SMMWW) means the stormwater manual adopted by
Manual for the Department of Ecology in February 2005.

Western

Washington

Stormwater “Stormwater Manual” means the November 2009 stormwater manual
Manual maintained by Clark County Public Works.

Substantial “Substantial completion” means:

completion * Following inspection, stormwater facilities are operational and

constructed to county standards;

» Streets are constructed and at least one (1) lift of asphalt is installed
when paving is required; and

* The project is in full compliance with this chapter.

Underground “Underground injection control” means a manmade subsurface fluid
injection control  |distribution system designed to discharge fluids into the ground that
consists of an assemblage of perforated pipes, drain tiles, or other
similar mechanisms, or a dug hole whose depth is greater than the
largest surface dimension.

(Amended: Ord. 2009-01-01; Ord. 2009-12-01)

40.385.020 Standards — Stormwater Control

A. General Standards.

1. The SMMWW as modified by the county’s Stormwater Manual is adopted by
reference, and the recommendations and requirements contained therein will be
the minimum standards for this chapter except as modified in this chapter.

2. Where provisions of this chapter conflict with other Title 40 requirements, the more
stringent shall apply.

3. Stormwater facilities shall be constructed in accordance with the Standard
Specifications for Road, Bridge, and Municipal Construction 2008 as prepared by
the Washington Department of Transportation.

4. All urban new development and redevelopment shall comply with the following:

a. Minimum requirement No. 2 and Section 40.385.030.

b. New development and redevelopment that creates or adds two thousand
(2,000) square feet or more of new, replaced, or new-plus-replaced impervious
surface or which has land-disturbing activity of seven thousand (7,000) square
feet or more shall comply with minimum requirements No. 1 through No. 5 for
the new and replaced impervious surfaces and the land disturbed.

c. New development and redevelopment that creates or adds five thousand
(5,000) square feet or more of new impervious surface, converts three-quarters
(0.75) of an acre or more of native vegetation to lawn or landscaped area, or
converts two-and-a-half (2.5) acres or more of native vegetation to pasture shall
comply with minimum requirements No. 1 through No. 10 for the new
impervious and converted pervious surfaces.

d. An off-site analysis as described in the Stormwater Manual, unless exempted
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by Section 40.385.010(C)(4).

e. The county may allow the minimum requirements to be met for an equivalent
(flow and pollution characteristics) area within the same site. For public road
projects, the equivalent area does not have to be within the same project limits
but must drain to the same receiving water. For frontage improvements required
within the public right-of-way, the equivalent area must be immediately adjacent
to the site.

5. Ali rural new development and redevelopment shall comply with the following:

a. Minimum requirement No. 2 and Section 40.385.030.

b. New development and redevelopment that adds or replaces impervious area of
greater than two thousand (2,000) square feet and less than five percent (5%)
of a site, or is a land-disturbing activity greater than seven thousand (7,000)
square feet, are subject to the minimum requirements dependent on site-
specific characteristics.

(1)  Minimum requirements No. 1 through No. § shall apply if the project meets
all of the following criteria:
(a) Is outside of habitat or wetland areas or their buffers; and
(b) Does not generate runoff in channelized flow or discharge directly or
indirectly to the county’s storm sewer system; and
(¢) Is notlocated in, and does not discharge onto, steep slope hazard
areas or landslide hazard areas as designated in Section 40.430.010.
(2) Projects not meeting all the criteria in Section 40.385.020(A)(5)(b)(1) shall
be subject to minimum requirements No. 1 through No. 10.

c. New development and redevelopment that adds impervious area of greater than
two thousand (2,000) square feet and that is more than five percent (5%) of a
site shall comply with minimum requirements No. 1 through No. 10 for the new
impervious surface.

d. An off-site analysis as described in the Stormwater Manual, unless exempted
by Section 40.385.010(C)(4). ,

e. The county may allow the minimum requirements to be met for an equivalent
(flow and pollution characteristics) area within the same site. For public road
projects, the equivalent area does not have to be within the same project limits
but must drain to the same receiving water. For frontage improvements required
within the public right-of-way, the equivalent area must be immediately adjacent
to the site.

6. In addition, all redevelopment shall comply with the following:

a. Road-related projects that create or add five thousand (5,000) square feet or
more of new impervious surface and the new impervious surface totals fifty
percent (50%) or more of the existing impervious surface within the project
limits, shall comply with minimum requirements No. 1 through No. 10 for new
and replaced impervious surfaces. The project limits shall be defined by the
physical length of the project and the width of the right-of-way.

b. Nonroad-related projects where the valuation of the proposed improvements
exceeds fifty percent (60%) or more of the existing site tax assessment
valuation of the existing site improvements, and the total of new plus replaced
impervious surface is either five thousand (5,000) square feet or more in the
urban area or five percent (6%) or more of the site in the rural area, shall
comply with minimum requirements No. 1 through No. 10 for new and replaced

impervious surfaces.
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7. Drainage Structure Labeling and Signage. All catch basins and manholes capable
of accepting stormwater shall be signed or stenciled in accordance with the
Stormwater Manual.

8. Basin Plans.

a. Basin plans as addressed in minimum requirement No. 9 are strategies
designed to protect and enhance surface and groundwater within a watershed.
b. A plan shall include but not be limited to recommendations for:

(1) Stormwater requirements for new development and redevelopment;

(2) Capital improvement projects;

(3) Land use management through identification and protection of critical
areas, comprehensive land use and transportation plans, zoning
regulations, site development standards, and conservation areas;

(4) Source control activities, to include public education and involvement, and
business programs;

(5) Other targeted stormwater programs and activities, such as maintenance,
inspections, and enforcement;

(6) Monitoring; and

(7) Animplementation schedule and funding strategy.

c. Tobe valid, a basin plan must:

(1) Be stamped, signed and dated by a registered professional engineer
licensed in the state of Washington;

(2) Be adopted by the board;

(3) Meet the requirements of Chapter 36.94 RCW and the SMMWW,

(4) Be formally adopted by all jurisdictions with responsibilities under the plan;
and

(5) Be approved by the Department of Ecology.

In addition, all ordinances or regulations called for by the plan must be in effect.

d. The policies and standards in an adopted basin plan shall supersede the
requirements of this chapter.

9. Regional Stormwater Facilities.

a. The county encourages the use of regional stormwater facilities.
b. If regional stormwater facilities are used to meet some or all of the requirements
of this chapter, the following conditions shall be met:

(1) Stormwater runoff shall be transported from a project site to a regional
stormwater facility through a pipe or manmade open channel conveyance
system.

(2) If the regional stormwater facility does not yet exist, interim quantity control
and treatment methods shall be used to meet the requirements of this
chapter. All interim methods shall be approved in writing by the responsible
official.

(3) The facility must have sufficient capacity to provide the treatment and
quantity control specified in this chapter at the time of connection.

(4) A written commitment from the owner of the facility, or the responsible
official in the case of county-owned facilities, shall be provided that allows
use of the facility by the applicant.

c. Where a stormwater utility exists, a system development charge can be
assessed for use of a regional stormwater facility.

10. Wetland Protection. If the county determines based on information in the
preliminary stormwater plan, or information submitted for wetland review per
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Chapter 40.450, that the proposed project will degrade wetland function, then the
applicant shall impiement flow control or other measures to mitigate the adverse
impacts of this alteration in accordance with the wetland hydrology protection
guidelines in Volume |, Appendix 1-D of the SMMWW.

11. Off-site Analysis. If the county determines based on information in the preliminary
stormwater plan that the proposed project will adversely impact off-site drainage
systems, then the applicant shall implement additional flow control or other
measures to mitigate those adverse impacts.

(Amended: Ord. 2009-12-01)

B. Water Quality Treatment.

1. General Standards.

a. If project site conditions are appropriate and groundwater quality will not be
impaired, infiltration is the preferred BMP. Direct discharge of untreated
stormwater to groundwater is prohibited. All discharges to groundwater shall
comply with the Water Pollution Control Act (Chapter 90.48 RCW), the Water
Resources Act (Chapter 90.54 RCW), and Water Quality Standards for Ground
Waters of the State of Washington (Chapter 173-200 WAC). Infiltration may be
limited near public water supply wells.

b. Runoff treatment facilities shall be selected pursuant to Volume V, Chapter 2 of
the SMMWW.

¢. The stormwater treatment facilities shall be sized for the entire flow directed to
them.

d. The following water quality management plans and local ordinances/regulations
have been identified pursuant to Volume V, Chapter 2 of the SMMWW as
having specific requirements for receiving waters:

(1) Total maximum daily load plans for Gibbons Creek and Salmon Creek;
and
(2) Lake management plans for Lacamas and Round Lakes.

2. Phosphorus treatment is required in the Lacamas watershed above the dam at the
south end of Round Lake for all project sites exceeding one (1) acre in size.

3. Experimental BMPs shall follow the guidelines for emerging technologies Volume
V, Chapter 12 of the SMMWW.

4. Stormwater treatment facilities shall be maintained in accordance with the latest
version of the Stormwater Facility Maintenance Manual.

5. Hydrologic analysis for runoff treatment design shall be in accordance with
Volume Il and Volume V, Chapter 4 of the SMMWW, with the following
exceptions:

a. Table Ill-2.1, Hydrologic Soil Groups for Selected Soils in Washington State, is
replaced by:

(1) The Soil Conservation Service Clark County Soil Survey published in 1972
and updated by the Natural Resources Conservation Service (NRCS);

(2) GIS soil maps of Clark County; or

(3) Washington Soil Survey data as available on the NRCS website.

In the case of conflicts, the more stringent soil group shall apply unless site-
specific hydrological soil groups are developed by a registered soil scientist
using criteria in the NRCS National Soils Handbook.

b. Appendix lll-A, Isopluvial Maps for Design Storms, is replaced by Isopluvial
Maps for Design Storms in Clark County.
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C. Quantity Control.
1. General Standards.

a. No new development or redevelopment shall be allowed to materially increase
or concentrate stormwater runoff onto an adjacent property or block existing
drainage from adjacent lots.

b. All lots must be designed to provide positive drainage from the bottom of
footings to an approved stormwater facility, unless a geotechnical report has
been prepared stating that a footing drain is not required.

c. Detention facilities shall be functional prior to completion of site improvements
(e.g., impervious surfaces). If permanent infiltration ponds are used for flow
control during construction, these facilities shall be protected from siltation
during the construction phase in accordance to the project SWPPP, including
but not limited to temporary sedimentation ponds.

d. In addition to the requirements of Chapter 40.420, no reduction of existing
conveyance capacity and no net loss of existing storage capacity for the one
hundred (100) year storm is permitted in special flood hazard areas as defined
in Section 40.420.010(C). This requirement shall also apply to all areas within
the limits of the existing one hundred (100) year floodplain for all streams and
manmade channels within the county.

2. Pre-development Land Cover Requirements.

a. The pre-developed condition to be matched shall be the land cover condition
existing at the time of the development application.

b. Where an approved basin plan exists, the land cover condition to be matched
shall be commensurate with achieving a target flow regime identified in the
study. If no land cover condition or target flow regime is identified, land cover
condition to be matched shall be as required above.

c. This requirement is not applicable to project sites designed to retain all
stormwater runoff on-site.

3. Design Methodology for Stormwater Infiltration Systems.

a. The design of stormwater infiltration facilities shall follow the requirements in
Volume Ill, Section 3.3 of the SMMWW and the Stormwater Manual, except as
revised herein, and the

Washington Department of Ecology Guidance for UIC Wells that Manage
Stormwater. If a facility meets any part of the UIC definition in Section
40.385.010(D), the developer must register the UIC and provide proof of
registration to the county prior to use.

b. The design shall follow the methodology in either the simplified or detailed
approaches in Volume lll, Section 3 of the SMMWW, except that the infiltration
testing shall only be conducted using the methods described in the Stormwater
Manual.

c. Infiltration receptor characterization shall include the installation of groundwater
monitoring wells unless the highest groundwater level is demonstrated to be at
least fifteen (15) feet below the proposed infiltration facility. These wells shall be
installed and monitored during at least one (1) wet season within three (3) years
prior to the date of final approval.

d. Test locations for performing infiltration tests as called for in the simplified
method shall be performed as follows: '
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(1) One (1) or more infiltration tests shall be conducted at the location of each
proposed infiltration facility; and

(2) At least one (1) test shall be conducted for each location where the soil
characteristics significantly vary within the vicinity of proposed infiltration
facilities.

e. Allowable methods for determining infiltration rates as called for in the simplified
method (Section 3.3.4 of the SMMWW) are as follows:

(1) The single-ring falling head test as described in the Stormwater Manual; or
(2) A pilot infiltration test (PIT) conducted pursuant to Appendix 1ll-D, Volume
Il of the SMMWW.

f. Groundwater. The base of all infiltration basins or trench systems shall be
greater than five (5) feet above the seasonal high-water mark, bedrock (or
hardpan) or other low permeability layer. A separation down to three (3) feet
may be considered if the groundwater mounding analysis, volumetric receptor
capacity, and the design of the overflow and/or bypass structures are judged by
the county to be adequate to prevent overtopping and meet the site suitability
criteria specified in the SMMWW.

g. Stormwater Infiltration Facility Setbacks.

(1) Stormwater infiltration facilities shall be set back according to Table

40.385.020-1.
Table 40.385.020-1. Stormwater infiltration Facility Setbacks

Stormwater infiltration facility set back Distance:

from:

Drinking water wells' One hundred (100) feet minimum

Building foundations Twenty (20) feet minimum, upslope
One hundred (100) feet minimum, downslope

Slopes equal to or greater than fifteen Fifty (50) feet minimum

percent (1 5%)2

Roof downspout infiltration systems Ten (10) feet minimum from any structure or
property line

1 Infiltration facilities upslope of drinking water supplies and within the one (1), five (5), and
ten (10) year time of travel zones must comply with Chapter 40.410.

2 See Chapter 40.430 for steep slope and landslide hazard area setbacks.

(2) Setbacks may be reduced if a geotechnical report addresses potential
impacts of trench phreatic surface on structures within twenty (20) feet of
the proposed facility.

h. No permanent infiltration systems shall be allowed into service until:

(1) The entire contributing drainage area has received final stabilization; and

(2) Permanent water quality BMPs are in place and have been approved by
the county.

i. Before acceptance of any infiltration facility by the county, the completed facility
must be tested and monitored to demonstrate that the facility performs as
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designed. If the tested coefficient of permeability determined at the time of
construction is at least ninety-five percent (95%) of the uncorrected coefficient
of permeability used to determine the design rate, construction shall be allowed
to proceed. If the tested rate does not meet this requirement, the applicant shall
submit an additional testing plan to Clark County that follows the requirements
in Chapter 2 of the Stormwater Manual. This plan shall address steps to correct
the probiem, including additional testing and/or resizing of the facility to ensure
that the system complies with the provisions of this chapter.

j. A groundwater mounding analysis shall be conducted at all sites where the
depth to seasonal groundwater table or low permeability stratum is less than
five (5) feet or where the depth to seasonal groundwater table or low
permeability stratum is less than fifteen (15) feet and the runoff to the infiitration
facility is from more than one (1) acre of effective impervious surface.
Groundwater modeling (mounding analysis) of the proposed infiltration facility
shall be done using the design infiltration rate and the estimated maximum
groundwater elevation determined for the proposed facility location.

D. Stormwater Facilities.

1. General.
a. Stormwater facilities shall be located in accordance with the county’s critical

areas ordinances, Chapters 40.410 through 40.450.

b. Stormwater facilities, other than closed conveyance systems, shall be located in
relation to existing and proposed on-site sewage system drainfields as follows:
(1) Atleast thirty (30) feet when downslope from the drainfield system.

(2) Atleastten (10) feet when upslope from the drainfield system.

(3) Atleast one hundred (100) feet for infiltration and dispersion systems. This
distance can be reduced upon submittal of a report prepared by a
registered geotechnical engineer licensed in the state of Washington that
provides evidence that neither system will be compromised by a closer
proximity. All applicable state and federal regulations must still be followed.

c. Stormwater facilities, other than underground closed systems, shall be located
outside easements and corridors used by phone, electric, water, natural gas,
and other utilities unless the utilities are installed prior to construction of the
facility.

d. Sites used for stormwater facilities shall be owned by the applicant, county, or
state.

(1) If the county or state owns the site, a letter from the responsible agency
allowing use of the site for stormwater control shall be submitted with the
preliminary stormwater plan.

(2) If the county or state does not own the site, the ownership shall be
included for consideration with the land use application for the
development.

e. Stormwater facilities other than underground closed systems in urban
residential subdivisions and short plats shall be located on separate tracts which
are recommended, but not required, to meet minimum zoning lot size
requirements. The plat or other dedication instrument shall indicate tract
disposition in the event of county abandonment or vacation.

2. Side Slopes. Side slopes of stormwater facilities shall be according to Table
40.385.020-2 and Section 40.385.020(D)(3).
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Table 40.385.020-2. Stormwater Facility Side Slopes

All facilities with slopes flatter than or | Allowed.
equal to three to one (3:1)

All facilities with slopes flatter than or | Allowed, if:
equal to two to one (2:1)

+ Side slopes don't need mowing; and

+ Erosion control and slope stability are provided.

Public facilities, vertical slopes Allowed, if:

* Perimeter has less than or equal to seventy-five
percent (75%) vertical slopes;

* Vertical slopes more than two (2) feet tall are
fenced;

* Maintenance access is adequate; and

» Side slopes in a biofiltration treatment area are
three to one (3:1) or flatter.

Private facilities, slopes steeper than | Allowed fif:
three to one (3:1)

* Perimeter has less than or equal to seventy-five
percent (75%) vertical slopes;

* Vertical slopes more than two (2) feet tail are
fenced,;

* Long-term erosion control is provided,;

« Side slopes in a biofiltration treatment area are
three to one (3:1) or flatter; and

* It is demonstrated that the facility can be
adequately maintained.

3. Fencing.

a. Public stormwater treatment and runoff control facilities shall be fenced in
accordance with Volume Il of the SMMWW.

b. Fences are not required for private stormwater facilities, provided a hold-
harmless agreement is provided to the county.

c. If the facility is not enclosed by a fence, the covers for all control structures,
manholes, and catch basins shall be bolted in place.

d. A gate or lockable bollards shall be provided across any access road.

e. Wood board fences are not allowed.

E. Maintenance and Ownership.
1. County Ownership of Stormwater Facilities. County ownership of stormwater
facilities is required for all such facilities that are to be located within a public right-
of-way or for which arrangements for private long-term maintenance which are
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acceptable to the responsible official have not been made.
2. Acceptance of Ownership by the County.

a. Stormwater facilities that are to be owned by the county will be provisionally
accepted for ownership upon the approval of the record drawings and approval
of an inspection of the facilities by the county. Provisional acceptance of the
facilities shall not relieve the applicant from any obligation to undertake any
remedial measures to correct deficiencies in the design, construction,
maintenance or operation of the facilities.

b. No sooner than eighteen (18) months following the provisional acceptance of
the facilities, the applicant shall notify the responsible official that the facilities
are eligible for final acceptance of ownership by the county. Prior to their final
acceptance for ownership, the facilities shall be inspected to determine that they
are properly maintained and in satisfactory condition. The responsible official
shall require the applicant to conduct tests of the facilities to reasonably
demonstrate that they are operating as designed and to the county standards
for quality and quantity control as a condition of final acceptance. Upon approval
of the facilities by the responsible official and all necessary ownerships and
easements entitling the county to properly access and maintain the facilities
have been conveyed to the county and recorded with the County Auditor, they
will be finally accepted for ownership by the county.

3. Maintenance of Stormwater Facilities.

a. County-Owned Facilities.

(1) For a period of at least two (2) years following the provisional acceptance
of stormwater facilities or thereafter until the facilities are finally accepted by
the county, the developer constructing the facilities shall maintain, repair,
redesign, or reconstruct the facilities to ensure that they operate as
designed and to the county standards for quality and quantity control. This
obligation shall extend to remedying any damage caused to the facilities by
builders or other third parties during the initial maintenance period. The
required maintenance shall be performed according to the county's
Stormwater Facility Maintenance Manual pursuant to Section 13.26A.040.

(2) During the initial maintenance period, remedial work to correct deficiencies
shall be the responsibility of the developer and shall be completed prior to
final acceptance. Required remedial work to correct maintenance and
construction deficiencies shall be completed by the applicant prior to final
acceptance.

(3) Following final acceptance for county ownership, the county shall maintain
stormwater facilities.

b. Privately Owned Facilities.

(1) For stormwater facilities for which the county will not provide maintenance,
the developer shall make arrangements with the existing or future (as
appropriate) occupants or owners of the subject property for assumption of
maintenance to the standards in the county’'s Stormwater Facility
Maintenance Manual pursuant to Section 13.26A.040. The responsible
official shall approve such arrangements prior to county approval of the
final stormwater plan. Final plats shall include a note specifying the party
(ies) responsible for long-term maintenance of stormwater facilities.

(2) The county shall inspect privately maintained facilities for compliance with
the requirements of this chapter. If the parties responsible for long-term
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maintenance fail to maintain their facilities to acceptable standards, the county
shall issue a written notice specifying required actions to be taken in order
to bring the facilities into compliance. If these actions are not performed in a
timely manner, the county shall take enforcement action and recover from
parties responsible for the maintenance in accordance with Section
32.04.060.

(3) Easements or a covenant acceptable to the responsible official shall be
provided to the county for purposes of inspection and maintenance of all
privately maintained facilities. The minimum dimensions of easements are
listed in the Stormwater Manual, and shall allow for access to all areas
within the pond and drainage structures by standard maintenance
equipment vehicles.

4. Recovering Costs of Stormwater Facilities.

a. The following costs associated with stormwater facilities may be recoverable
through latecomers’ agreements (RCW 35.91.010):

(1) Over-sizing on-site facilities above their existing capacity or the capacity
required for the proposed development; and

(2) A proportionate share of the total cost of off-site facilities.

b. If a stormwater utility exists, the costs for building or over-sizing a stormwater
facility may be eligible as a credit against applicable system development
charges.

5. Bonds and Insurance.

a. Performance Security. In lieu of completing required stormwater facilities within
a preliminary plat prior to recording, the applicant may, with the approval of the
county, post a performance bond or other security acceptable to the responsible
official in the amount of one hundred fifty percent (150%) of the estimated cost
(prepared by the project engineer) of completing construction per the approved
stormwater plan. After determination by the responsible official that all facilities
are constructed in compliance with the approved plan, are performing their
intended functions in a satisfactory manner, and that the maintenance bonding
requirements of Section 40.385.020(E)(3) are met, the performance bond or
security shall be released. No building permits shall be issued until the
stormwater facilities are completed and provisionally accepted.

b. Maintenance Security. In cases identified in Section 40.385.020(E)(3), a
maintenance bond or other security acceptable to the responsible official, in the
amount of ten percent (10%) of the project engineer’s construction cost, shall be
posted and maintained throughout the two (2) year initial maintenance period for
a stormwater facility.

(Amended: Ord. 2009-01-01)

40.385.030 Standards — Erosion Control

A. General Standards.

1. Contractor Certification. All land-disturbing activity performed by licensed
contractors shall be supervised by an individual who shall have successfully
completed formal training in erosion and sediment control during construction by a
recognized organization acceptable to the responsible official. A certification of
successful completion of such training shall be submitted at the pre-construction
conference.
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2. Permanent infiltration BMPs shall not be used as temporary erosion control
devices.

3. Vehicles not performing a construction activity shall not be permitted off-street.
Worker personal vehicles shall be parked on adjacent streets or other approved
areas.

Underground Utility Construction. The construction of underground utility lines shall be

subject to the following:

1. An erosion control plan specifically related to underground work shall be submitted
and approved prior to beginning work.

2. BMPs shall be used to control erosion during and after construction.

3. BMPs damaged during construction shall be replaced or repaired.

Slgnage
Erosion control signage approved by the responsible official shall be installed at
each point of entry for any subdivision or short plat prior to issuance of provisional
acceptance by the county. Signs may be purchased from the county.

2. Removal of signage shall occur when either certificates of occupancy have been
issued for seventy percent (70%) of the lots or there are less than ten (10)
unoccupied lots remaining within the project site, whichever is later, or as
determined by the responsible official.

(Amended: Ord. 2009-01-01)

40.385.040 Administration

A.
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Submittals — General.

1. A stormwater plan shall be submitted identifying how stormwater runoff originating
on the project site or flowing through the project site is presently controlled and
how this will change due to the proposed development, redevelopment, or
drainage project. The purpose of the stormwater plan is to determine whether a
proposal can meet the requirements set forth in this chapter.

2. Applicants proposing any new development or redevelopment governed by this
chapter shall submit the plans, studies, and information as provided herein. If the
project site is within the region covered by a basin plan pursuant to this chapter,
then the responsible official may waive information requirements.
reports shall be stamped, signed and dated by a reg|stered professmnal civil
engineer(s) licensed in the state of Washington, and a registered soil scientist, if
appropriate, responsible for their preparation, and by the project engineer
responsible for preparation of the stormwater plan.

a. Stormwater site plans are exempt from the requirement to be prepared by a
licensed engineer for projects that only apply minimum requirements No. 1
through No. 5 for construction of agricultural or reS|dent|al buildings and their
appurtenances on an existing lot.

4. Record Drawings.

a. Record drawings which accurately represent the project site as constructed
shall be provided to the county prior to:

(1) The issuance of building permits for single-family/duplex residential
subdivisions;
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(2) The issuance of occupancy permits for development subject to site plan
review; and

(3) Within sixty (60) days following completion of construction of other
development. ,

The record drawings shall include corrected engineering plans for the

stormwater system, showing constructed dimensions and elevations. In

addition, revisions to the final stormwater plan shall be submitted with the record

drawings where changes during construction significantly alter the calculations

and assumptions contained in the plan.

All plans submitted shall be reproducible and on Mylar.

The record drawing submittal shall be stamped, signed and dated by a

registered professional engineer licensed in the state of Washington.

Record drawings shall be submitted on computer disk in one (1) of the following

approved file formats: Portable Document Format (.pdf), AutoCAD (.dwg, .dxf),

or MicroStation (.dgn).

Record drawings shall clearly indicate the ownership of any stormwater facility

and who is responsible for its maintenance.

(Amended: Ord. 2009-12-01)

B. Preliminary Stormwater Plan.

1.
2.
3.

A preliminary stormwater plan is required for all new development and
redevelopment not exempted by Section 40.385.010(C).

A preliminary stormwater plan meeting the requirements of this section shall be
submitted with the land use application.

The preliminary stormwater plan submittal shall consist of a preliminary
development plan and a preliminary technical information report (TIR) prepared in
accordance with the Stormwater Manual. The project engineer shall include a
statement that all required information is included and that the proposed
stormwater facilities are feasible.

C. Final Stormwater Plan.

1.

oo

ht‘tp ://“r““,'

The final stormwater plan is required and must be approved by the responsible
official prior to beginning construction related to new development,
redevelopment, or drainage project. The final stormwater plan provides final
engineering design and construction drawings in accordance with the Stormwater
Manual.
The final stormwater plan shall include the following:
A final development plan;
A final technical report (TIR);
The approved preliminary stormwater plan with an explanation of any
differences between the design concepts included in the preliminary and final
stormwater plans;
Final engineering plans that provide sufficient detail to allow construction of the
stormwater facilities. These plans shall be stamped, signed and dated by
registered professional engineer(s) licensed in the state of Washington
responsible for hydrologic, hydraulic, geotechnical, and structural and general
civil engineering design, and by the project engineer responsible for the
preparation of the final stormwater plan. Additionally, the final engineering plan
shall show all utilities to ensure conflicts between proposed utility lines do not
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exist;
e. Any easements, covenants or agreements that are necessary to permit
construction must be included; and
f. A construction stormwater pollution prevention plan (SWPPP).
3. The final stormwater plan shall be prepared in accordance with the Stormwater
Manual.

D. Construction Stormwater Pollution Prevention Plan. A construction stormwater
poliution prevention plan (SWPPP) prepared in accordance with Volume Il, Section 3.3
of the SMMWW s required for all development and redevelopment not exempted by
Section 40.385.010(C).

E. Plan Review.
1. For a land use application requiring a public hearing, the preliminary stormwater
plan shall be decided on in accordance with the procedures applicable to the land
use application. All other

preliminary stormwater plans shall be acted on by the responsible official within the
timeline for the preliminary land use decision.

2. The responsible official may waive in writing some or all of the content
requirements in the preliminary stormwater plan if:

a. The development activity or drainage project is included in an approved final
stormwater plan which meets the requirements of this chapter; or

b. A basin plan exists that supersedes any of the requirements.

The waiver of some or all of the preliminary stormwater control plan requirements

does not relieve the applicant of a final stormwater control plan.
3. Variances. For purposes of this chapter, the following requirements shall apply
with regard to variances:

a. Type | and Type Il (Administrative) Variances. The responsible official may
grant an administrative variance to the numerical standards of this chapter using
a Type | or Type Il process pursuant to Sections 40.510.010 and 40.510.020
prior to permit approval and construction; provided, that the provisions of this
chapter are met. These variances deal with the design and construction of
facilities, are not limited to any percentage change, and typically include (but are
not limited to) the following:

(1) Conveyance system analysis and design;
(2) Off-site analysis;

(3) Materials;

(4) Facility side slopes;

(5) Easements;

(8) Percent of facility made up of retaining wall;
(7) Fencing requirements; and

(8) Varying from the standard details.

b. Type lll Variances. The responsible official may grant a variance from the
requirements of this chapter using a Type Il process pursuant to Section
40.510.030 prior to permit approval and construction; provided, that the
provisions of this chapter are met. A written finding of fact is required that
addresses the following:
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(1) The variance provides for equivalent environmental protection and is in the
overriding public interest; and that the objectives of safety, function,
environmental protection and facility maintenance, based upon sound
engineering, are fully met;

(2) That there are special physical circumstances or conditions affecting the
property such that the strict application of these provisions would deprive
the developer of all reasonable use of the property of land in question, and
all feasible efforts to meet the intent of the requirements have been made,
including:

(a) The current (pre-project) use of the site;

(b) How the application of the minimum requirements restricts the
proposed use of the site compared to the restrictions that existed prior
to the adoption of the minimum requirements;

(¢) The possible remaining uses of the site if the variance were not
granted;

(d) The uses of the site that would have been allowed prior to the
adoption of the minimum requirements;

(e) A comparison of the estimated percentage of value loss as a result of
the minimum requirements versus the estimated amount and
percentage of value loss of requirements that existed prior to adoption
of the minimum requirements; and

(f) The feasibility for the owner to alter the project to comply with the
minimum requirements.

(3) That the granting of the variance will not be detrimental to the public health
and welfare, nor injurious to other properties in the vicinity and/or
downstream, and to the quality of waters of the state; and

(4) The variance is the least possible variance that could be granted to comply
with the intent of this section.

4. Exceptions for Single-Family/Duplex Residential Subdivisions.

a. The responsible official may approve the issuance of building permits for up to
fifty percent (50%) of the lots after the stormwater and road improvements are
substantially complete.

b. Building permits for model homes may be approved pursuant to Section
40.260.145.

5. Stormwater plans decisions may be appealed in conjunction with the associated
land use application.
(Amended: Ord. 2009-01-01)
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U048 D03 Severability -- 1971 ex.s. ¢ 130.
90,.45.904 - Severability -- 1989 ¢ 262.
) 43.906 Short title -- 1971 ex.s. ¢ 180.

Notes:

County water and sewerage systems, approval of the department of social and health
services and the department of ecology: RCW 36.94,100.

Domestic waste treatment plants -- Certification and regulation of operators: Chapter
70.95B RCW.

Environmental certitication programs -- Fees -- Rules--Liability: RCW 43,21 A 175.
Oil and hazardous substance spill prevention and response: Chapter 9).56 RCW.

Oil tankers on Puget Sound, restrictions, etc.: RCW &8.16,170 through 33.16,190.

Washington clean air act: Chapter 70.94 RCW.

Water-sewer district powers as to mutual systems, approval of exercise by pollution
control commission: RCW 57.08.065.

Water pollution control facilities, tax exemptions and credits: Chapter 82.34 RCW.

Water resources act of 1971: Chapter 90,54 RCW.

90.48.010
Policy enunciated.

It is declared to be the public policy of the state of Washington to maintain
the highest possible standards to insure the purity of all waters of the state
consistent with public health and public enjoyment thereof, the propagation
and protection of wild life, birds, game, fish and other aquatic life, and the
industrial development of the state, and to that end require the use of all
known available and reasonable methods by industries and others to prevent
and control the pollution of the waters of the state of Washington. Consistent
with this policy, the state of Washington will exercise its powers, as fully
and as effectively as possible, to retain and secure high quality for all waters
of the state. The state of Washington in recognition of the federal
government's interest in the quality of the navigable waters of the United
States, of which certain portions thereof are within the jurisdictional limits of
this state, proclaims a public policy of working cooperatively with the
federal government in a joint effort to extinguish the sources of water quality
degradation, while at the same time preserving and vigorously exercising
state powers to insure that present and future standards of water quality
within the state shall be determined by the citizenry, through and by the
efforts of state government, of the state of Washington.

[1973¢c 155§ 1;1945¢ 216 § I; Rem. Supp. 1945 § 10964a.|

http://apps.leg.wa.gov/rcw/default.aspx?cite=90.48 & full=true 7/19/2011



Chapter 90.48 RCW: Water pollution control Page 5 of 62

90.48.020
Definitions.

Whenever the word "person” is used in this chapter, it shall be construed to
include any political subdivision, government agency, municipality,
industry, public or private corporation, copartnership, association, firm,
individual or any other entity whatsoever.

Wherever the words "waters of the state” shall be used in this chapter,
they shall be construed to include lakes, rivers, ponds, streams, inland
waters, underground waters, salt waters and all other surface waters and
watercourses within the jurisdiction of the state of Washington.

Whenever the word "pollution” is used in this chapter, it shall be
construed to mean such contamination, or other alteration of the physical,
chemical or biological properties, of any waters of the state, including
change in temperature, taste, color, turbidity, or odor of the waters, or such
discharge of any liquid, gaseous, solid, radioactive, or other substance into
any waters of the state as will or is likely to create a nuisance or render such
waters harmful, detrimental or injurious to the public health, safety or
welfare, or to domestic, commercial, industrial, agricultural, recreational, or
other legitimate beneticial uses, or to livestock, wild animals, birds, fish or
other aquatic life.

Wherever the word "department” is used in this chapter it shall mean the
department of ecology.

Whenever the word "director” is used in this chapter it shall mean the
director of ecology.

Whenever the words "aquatic noxious weed" are used in this chapter,
they have the meaning prescribed under RCW 17.26.020.

Whenever the words "general sewer plan” are used in this chapter they
shall be construed to include all sewerage general plans, sewer general
comprehensive plans, plans for a system of sewerage, and other plans for
sewer systems adopted by a local government entity including but not
limited to cities, towns, public utility districts, and water-sewer districts.

[2002 ¢ 161 § 4; 1995 ¢ 255 § 7; 1987 ¢ 109 § 122; 1967 ¢ 13 § 1; 1945 ¢ 216 § 2; Rem.
Supp. 1945 § 10964b.|

Notes:
Severability -- Effective date -- 1995 ¢ 255: See RCW 17.26.900 and 17.26.901.

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43 2[B.001.
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90.48.030
Jurisdiction of department.

The department shall have the jurisdiction to control and prevent the
pollution of streams, lakes, rivers, ponds, inland waters, salt waters, water
courses, and other surface and underground waters of the state of
Washington.

[1987 ¢ 109 § 123; 1945 c 216 § 10; Rem. Supp. 1945 § 10964j. FORMER PART OF
SECTION: 1945 ¢ 216 § 11; Rem. Supp. 1945 § 10964k. now codified as RCW 90.48.033 ]

Notes:

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.001.

90.48.035
Rule-making authority.

The department shall have the authority to, and shall promulgate, amend, or
rescind such rules and regulations as it shall deem necessary to carry out the
provisions of this chapter, including but not limited to rules and regulations
relating to standards of quality for waters of the state and for substances
discharged therein in order to maintain the highest possible standards of all
waters of the state in accordance with the public policy as declared in RCW
90.48.010.

[1987 c 109§ 124; 1970 ex.s.c 88 § 11; 1967 c 13 § 651945 c 216 § i 1; Rem. Supp. 1945 §
10964k. Formerly RCW 90.48.030, part.]

Notes:

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.00I.

90.48.037
Authority of department to bring enforcement actions.

The department, with the assistance of the attorney general, is authorized to
bring any appropriate action at law or in equity, including action for
injunctive relief, in the name of the people of the state of Washington as may
be necessary to carry out the provisions of this chapter or chapter 90.56
RCW.

(1991 ¢200 8§ 1102; [987 ¢ 109 § 125:1967c 13 §7.]

Notes:
Effective dates -- Severability -- 1991 ¢ 200: See RCW 90.36.901 and 90.56.904,
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Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.001. :

90.48.039
Hazardous substance remedial actions — Procedural requirements
not applicable.

The procedural requirements of this chapter shall not apply to any person
conducting a remedial action at a facility pursuant to a consent decree, order,
or agreed order issued pursuant to chapter 70.105D RCW, or to the
department of ecology when it conducts a remedial action under chapter
70.105D RCW. The department of ecology shall ensure compliance with the
substantive requirements of this chapter through the consent decree, order, or
agreed order issued pursuant to chapter 70.105D RCW, or during the
department-conducted remedial action, through the procedures developed by
the department pursuant to RCW 70.105D.090.

[1994 ¢ 257 § 19.]

Notes:
Severability -- 1994 ¢ 257: See note following RCW 36.70A.,270.

90.48.045
Environmental excellence program agreements — Effect on
chapter.

Notwithstanding any other provision of law, any legal requirement under this
chapter, including any standard, limitation, rule, or order is superseded and
replaced in accordance with the terms and provisions of an environmental
excellence program agreement, entered into under chapter 43.21K RCW,

[1997 c 381 § 26.]

Notes:
Purpose -- 1997 ¢ 381: See RCW 43.21K.005.

90.48.080
Discharge of polluting matter in waters prohibited.

It shall be unlawful for any person to throw, drain, run, or otherwise
discharge into any of the waters of this state, or to cause, permit or suffer to
be thrown, run, drained, allowed to seep or otherwise discharged into such
waters any organic or inorganic matter that shall cause or tend to cause
pollution of such waters according to the determination of the department, as
provided for in this chapter.
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(1987 ¢ 109 § 126: 1967 ¢ 13 § 8: 1945 ¢ 216 § 14: Rem. Supp. 1945 § 10964n.]

Notes:
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.00].

90.48.090
Right of entry — Special inspection requirements for metais mining
and milling operations.

The department or its duly appointed agent shall have the right to enter at all
reasonable times in or upon any property, public or private, for the purpose
of inspecting and investigating conditions relating to the pollution of or the
possible pollution of any of the waters of this state.

The department shall have special inspection requirements for metals
mining and milling operations regulated under chapter 232, Laws of 1994.
The department shall inspect these mining and milling operations at least
quarterly in order to ensure compliance with the intent and any permit issued
pursuant to this chapter. The department shall conduct additional inspections
as needed during the construction phase of these mining operations in order
to ensure compliance with this chapter.

(1994 ¢ 232§ 21: 1987 ¢ 109 § 127: 1945 ¢ 216 § 15: Rem. Supp. 1945 § 109640.]

Notes:
Severability -- 1994 ¢ 232: See RCW 78.56.900.

Effective date -- 1994 ¢ 232 §§ 6-8 and 18-22: See RCW 78.56.902.

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes tollowing RCW 43.21B.001.

90.48.095

Authority of department to compel attendance and testimony of
witnesses, production of books and papers — Contempt
proceedings to enforce — Fees.

In carrying out the purposes of this chapter or chapter 9Y0.56 RCW the
department shall, in conjunction with either the adoption of rules,
consideration of an application for a waste discharge permit or the
termination or modification of such permit, or proceedings in adjudicative
hearings, have the authority to issue process and subpoena witnesses
ctfective throughout the state on its own behalf or that of an interested party,
compel their attendance, administer oaths, take the testimony of any person
under oath and, in connection therewith require the production for
examination of any books or papers relating to the matter under
consideration by the department. In case of disobedience on the part of any
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person to comply with any subpoena issued by the department, or on the
refusal of any witness to testify to any matters regarding which he may be
lawfully interrogated, it shall be the duty of the superior court of any county,
or of the judge thereof, on application of the department, to compel
obedience by proceedings for contempt, as in the case of disobedience of the
requirements of a subpoena issued from such court or a refusal to testify
therein. In connection with the authority granted under this section no
witness or other person shall be required to divulge trade secrets or secret
processes. Persons responding to a subpoena as provided herein shall be
entitled to fees as are witnesses in superior court.

[1991 ¢ 200§ 1103: 1987 c 109 § 128, 1967¢c 13§ 9.]

Notes:
Effective dates -- Severability -- 1991 ¢ 200: See RCW Y0.56.901 and 90.36,904.

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43,21 B.00I.

90.48.100
Request for assistance.

The department shall have the right to request and receive the assistance of
any educational institution or state agency when it is deemed necessary by
the department to carry out the provisions of this chapter or chapter 90.56
RCW.

[1991 ¢ 200 § 1104; 1987 ¢ 109 § 129; 1945 c 216 § 16; Rem. Supp. 1945 § 10964p.]

Notes:
Effective dates -- Severability -- 1991 ¢ 200: See RCW 90.56,901 and 90.56.904.

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.001.

90.48.110

Plans and proposed methods of operation and maintenance of
sewerage or disposal systems to be submitted to department —
Exceptions — Time limitations.

(1) Except under subsection (2) of this section, all engineering reports, plans,
and specifications for the construction of new sewerage systems, sewage
treatment or disposal plants or systems, or for improvements or extensions to
existing sewerage systems or sewage treatment or disposal plants, and the
proposed method of future operation and maintenance of said facility or
facilities, shall be submitted to and be approved by the department, before
construction thereot may begin. No approval shall be given until the
department is satistied that said plans and specifications and the methods of
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operation and maintenance submitted are adequate to protect the quality of
the state's waters as provided for in this chapter. Approval under this chapter
is not required for large on-site sewage systems permitted by the department
of health under chapter 70.1 8B RCW or for on-site sewage systems
regulated by local health jurisdictions under rules of the state board of
health.

(2) To promote efficiency in service delivery and intergovernmental
cooperation in protecting the quality of the state's waters, the department
may delegate the authority for review and approval of engineering reports,
plans, and specifications for the construction of new sewerage systems,
sewage treatment or disposal plants or systems, or for improvements or
extensions to existing sewerage system or sewage treatment or disposal
plants, and the proposed method of future operations and maintenance of
said facility or facilities and industrial pretreatment systems, to local units of
government requesting such delegation and meeting criteria established by
the department.

(3) For any new or revised general sewer plan submitted for review under
this section, the department shall review and either approve, conditionally
approve, reject, or request amendments within ninety days of the receipt of
the submission of the plan. The department may extend this ninety-day time
limitation for new submittals by up to an additional ninety days if
insufficient time exists to adequately review the general sewer plan. For
rejections of plans or extensions of the timeline, the department shall provide
in writing to the local government entity the reason for such action. In
addition, the governing body of the local government entity and the
department may mutually agree to an extension of the deadlines contained in
this section.

[2007 ¢ 343 § 13;2002 ¢ 161 §5; 1994 ¢ 118§ 1; 1987 ¢ 109 § 130; 1967 ¢ 13 § 10: 1945 ¢
216 § 17; Rem. Supp. 1945 § 10964q.]

Notes:
Captions and part headings not law -- 2007 ¢ 343: See RCW 70.118B.900),

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.001.

90.48.112
Plan evaluation — Consideration of reclaimed water.

The evaluation of any plans submitted under RCW 90.48. 110 must include
consideration of opportunities for the use of reclaimed water as defined in
RCW 90.46.010. Wastewater plans submitted under RCW 90.48.1 10 must
include a statement describing how applicable reclamation and reuse
elements will be coordinated as required under RCW 90).46.120(2).

[2003 Istsp.s.c5§12; 1997 c 444 § 9.]
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Notes:
Severability -- 2003 1st sp.s. ¢ 5: See note following RCW 90.03.015.

Severability -- 1997 ¢ 444: See note following RCW 90.46.010.

90.48.120

Notice of department’s determination that violation has or wiil
occur — Report to department of compliance with determination —
Order or directive to be issued — Notice.

(1) Whenever, in the opinion of the department, any person shall violate or
creates a substantial potential to violate the provisions of this chapter or
chapter 90.56 RCW, or fails to control the polluting content of waste
discharged or to be discharged into any waters of the state, the department
shall notify such person of its determination by registered mail. Such
determination shall not constitute an order or directive under RCW
43.21B.310. Within thirty days from the receipt of notice of such
determination, such person shall file with the department a full report stating
what steps have been and are being taken to control such waste or pollution
or to otherwise comply with the determination of the department.
Whereupon the department shall issue such order or directive as it deems
appropriate under the circumstances, and shall notify such person thereof by
registered mail.

(2) Whenever the department deems immediate action is necessary to
accomplish the purposes of this chapter or chapter 90.56 RCW, it may issue
such order or directive, as appropriate under the circumstances, without first
issuing a notice or determination pursuant to subsection (1) of this section.
An order or directive issued pursuant to this subsection shall be served by
registered mail or personally upon any person to whom it is directed.

(1992 ¢ 73§25, 1987c 109§ 131;1985¢ 316§ 3; 1973 ¢c 155§ 2;1967c 13§ 11:1945¢
216 § 18; Rem. Supp. 1945 § 10964r.]

Notes:
Effective dates -- Severability -- 1992 ¢ 73: See RCW 82.23B.902 and 90.56.905.

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 13.21B.001.

90.48.140
Penalty.

#4% CHANGE IN 2011 *** (SEE 5168-5.5L) ##*

Any person found guilty of willfully violating any of the provisions of this
chapter or chapter Y0.56 RCW, or any final written orders or directive of the
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department or a court in pursuance thereof is guilty of a gross misdemeanor,
and upon conviction thereof shall be punished by a fine of up to ten thousand
dollars and costs of prosecution, or by imprisonment in the county jail for
not more than one year, or by both such fine and imprisonment in the
discretion of the court. Each day upon which a willful violation of the
provisions of this chapter or chapter Y0.56 RCW occurs may be deemed a
separate and additional violation.

[2003 ¢ 53 §419:1992¢ 73 §26; 1973 ¢ 155§ 8; 1945 ¢ 216 § 20; Rem. Supp. 1945 §
10964t |

Notes:
Intent -- Effective date -- 2003 ¢ 53: See notes following RCW 2.48.180.

90.48.142
Violations — Liability in damages for injury or death of fish,
animals, vegetation — Action to recover.

(1) Any person who:

(a)(i) Violates any of the provisions of this chapter or chapter 90.56
RCW;

(ii) Fails to perform any duty imposed by this chapter or chapter 90.56
RCW;

(ii1) Violates an order or other determination of the department or the
director made pursuant to the provisions of this chapter or chapter 90.56
RCW;

(iv) Violates the conditions of a waste discharge permit issued pursuant to
RCW 90.48.160); or

(v) Otherwise causes a reduction in the quality of the state's waters below
the standards set by the department or, if no standards have been set, causes
significant degradation of water quality, thereby damaging the same; and

(b) Causes the death of, or injury to, fish, animals, vegetation, or other
resources of the state;

shall be liable to pay the state and affected counties and cities damages in an
amount determined pursuant to RCW 90.48.367.

(2) No action shall be authorized under this section against any person

operating in compliance with the conditions of a waste discharge permit
issued pursuant to RCW 90.43.160.
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[1991 ¢ 200 § 810: 1989 ¢ 262 § 2; 1988 ¢ 36 § 69; 1987 ¢ 109 § 132: 1985 ¢c 316 § 6: 1970
ex.s.c 88§ 12: 1967 ex.s.c 139 § 13.]

Notes:
Effective dates -- Severability -- 1991 ¢ 200: See RCW 90.56.901 and 90.56.904,

Findings -- 1989 ¢ 262: "The legislature finds that there is contusion regarding the
measure of damages authorized under RCW 90.4%.142. The intent of this act is to clarify
existing law on the measure of damages authorized under RCW 90.43.142, not to change
the law." [1989 ¢ 262 § 1.]

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.001,

Severability -- 1967 ex.s. ¢ 139: See RCW 82,34.900.

90.48.144
Violations — Civil penalty — Procedure.

Except as provided in RCW 43.05.060 through 43.05.080 and 43.05.150,
every person who:

(1) Violates the terms or conditions of a waste discharge permit issued
pursuant to RCW 90.48.180 or 90.48.260 through 90.48.262, or

(2) Conducts a commercial or industrial operation or other point source
discharge operation without a waste discharge permit as required by RCW
90.48.160 or 90.48.260 through 90.48.262, or

(3) Violates the provisions of RCW 90.48.080, or other sections of this
chapter or chapter 90.56 RCW or rules or orders adopted or issued pursuant
to either of those chapters, shall incur, in addition to any other penalty as
provided by law, a penalty in an amount of up to ten thousand dollars a day
for every such violation. Each and every such violation shall be a separate
and distinct offense, and in case of a continuing violation, every day's
continuance shall be and be deemed to be a separate and distinct violation.
Every act of commission or omission which procures, aids or abets in the
violation shall be considered a violation under the provisions of this section
and subject to the penalty herein provided for. The penalty amount shall be
set in consideration of the previous history of the violator and the severity of
the violation's impact on public health and/or the environment in addition to
other relevant factors. The penalty herein provided for shall be imposed
pursuant to the procedures set forth in RCW 43.2113.300.

[1995¢c 403 §636; 1992¢c 73§27, 1987 c 109§ 17,1985¢316§2;1973¢ 155§ 9; 1970
ex.s.c 888§ 13; 1967 ex.s. ¢ 139 § 14.]

Notes:
Findings -- Short title - Intent -- 1995 ¢ 403: See note tollowing RCW 34,05,32¥,

Part headings not law -- Severability -- 1995 ¢ 403;: See RCW 43,005,903 und
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43.03.904.
Effective dates -- Severability -- 1992 ¢ 73: See RCW 82.23B.902 and 90.36.905.

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.001.

Severability -- 1967 ex.s. ¢ 139: See RCW 82.34.900.

90.48.150
Construction of chapter.

This chapter shall not be construed as repealing any of the laws governing
the pollution of the waters of the state, but shall be held and construed as
ancillary to and supplementing the same and an addition to the laws now in
force, except as the same may be in direct conflict herewith.

[1945c 216 § 21; Rem. Supp. 1945 § 10964u.]

90.48.153
Cooperation with federal government — Federal funds.

The department is authorized to cooperate with the federal government and
to accept grants of federal funds for carrying out the purposes of this chapter.
The department is empowered to make any application or report required by
an agency of the federal government as an incident to receiving such grants.

[1987 ¢ 109 § 133: 1949 ¢ 58 § |;: Rem. Supp. 1949 § 10964pp. Formerly RCW 90).48,04().]

Notes:
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.,001.

90.48.156
Cooperation with other states and provinces — Interstate and
state-provincial projects.

The department is authorized to cooperate with appropriate agencies of
neighboring states and neighboring provinces, to enter into contracts, and
make contributions toward interstate and state-provincial projects to carry
out the purposes of this chapter and chapter 90.56 RCW.

[1991 ¢ 200 § 1105; 1987 ¢ 109 § 134; 1949 ¢ 58 § 2; Rem. Supp. 1949 § 10964pp-1.
Formerly RCW 90).48.050.]
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Notes:
Effective dates -- Severability -- 1991 ¢ 200: See RCW 90.56.901 and Y0.56.904.

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes tollowing RCW 43.2{B.001.

90.48.160
Waste disposal permit — Required — Exemptions.

Any person who conducts a commercial or industrial operation of any type
which results in the disposal of solid or liquid waste material into the waters
of the state, including commercial or industrial operators discharging solid or
liquid waste material into sewerage systems operated by municipalities or
public entities which discharge into public waters of the state, shall procure a
permit from either the department or the *thermal power plant site

evaluation council as provided in RCW 90.48.262(2) before disposing of
such waste material: PROVIDED, That this section shall not apply to any
person discharging domestic sewage only into a sewerage system.

The department may, through the adoption of rules, eliminate the permit
requirements for disposing of wastes into publicly operated sewerage
systems for:

(1) Categories of or individual municipalities or public corporations
operating sewerage systems; or

(2) Any category of waste disposer;

if the department determines such permit requirements are no longer
necessary for the effective implementation of this chapter. The department
may by rule eliminate the permit requirements for disposing of wastes by
upland finfish rearing facilities unless a permit is required under the federal
clean water act's national pollutant discharge elimination system.

[1989¢c2938§2:1973¢ 15583;1967¢c 13§ 13;1955¢71§1.]

Notes:
*Reviser's note: The "thermal power plant site evaluation council” was redesignated
the "energy tacility site evaluation council” by 1975-76 2nd ex.s. ¢ 108.

90.48.162
Waste disposal permits required of counties, municipalities and
public corporations.

Any county or any municipal or public corporation operating or proposing to

operate a sewerage system, including any system which collects only
domestic sewerage, which results in the disposal of waste material into the
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waters of the state shall procure a permit from the department of ecology
before so disposing of such materials. This section is intended to extend the
permit system of RCW 90).48.160 to counties and municipal or public
corporations and the provisions of RCW 90).48.170) through 90.48.200 and
90.52.040 shall be applicable to the permit requirement imposed under this
section. A permit under this chapter is not required for large on-site sewage
systems permitted by the department of health under chapter 70.118B RCW
or for on-site sewage systems permitted by local health jurisdictions under
rules of the state board of health.

[2007 ¢ 343 § 12; 1972 ex.s.c 140 § 1.]

Notes:
Captions and part headings not law -- 2007 ¢ 343: See RCW 70.118B.9(X).

90.48.165

Waste disposal permits required of counties, municipalities and
public corporations — Cities, towns or municipal corporations may
be granted authority to issue permits — Revocation — Termination
of permits.

Any city, town or municipal corporation operating a sewerage system
including treatment facilities may be granted authority by the department to
issue permits for the discharge of wastes to such system provided the
department ascertains to its satisfaction that the sewerage system and the
inspection and control program operated and conducted by the city, town or
municipal corporation will protect the public interest in the quality of the
state's waters as provided for in this chapter. Such authority may, be granted
by the department upon application by the city, town or municipal
corporation and may be revoked by the department if it determines that such
city, town, or municipal corporation is not, thereafter, operated and
conducted in a manner to protect the public interest. Persons holding
municipal permits to discharge into sewerage systems operated by a
municipal corporation authorized by this section to issue such permits shall
not be required to secure a waste discharge permit provided for in RCW
90.48.160) as to the wastes discharged into such sewerage systems. Authority
granted by the department to cities, towns, or municipal corporations to issue
permits under this section shall be in addition to any authority or power now
or hereafter granted by law to cities, towns and municipal corporations for
the regulation of discharges into sewerage systems operated by such cities,
towns, or municipal corporations. Permits issued under this section shall
automatically terminate if the authority to issue the same is revoked by the
department.

[1987 ¢ 109 § 135; 1967 ¢ 13 § 14.]

Notes:

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 4321 B.00 1.
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90.48.170

Waste disposal permits required of counties, municipalities and
public corporations — Application — Notice as to new operation or
increase in volume — Investigation — Notice to other state
departments.

Applications for permits shall be made on forms prescribed by the
department and shall contain the name and address of the applicant, a
description of the applicant's operations, the quantity and type of waste
material sought to be disposed of, the proposed method of disposal, and any
other relevant information deemed necessary by the department. Application
for permits shall be made at least sixty days prior to commencement of any
proposed discharge or permit expiration date, whichever is applicable. Upon
receipt of a proper application relating to a new operation, or an operation
previously under permit for which an increase in volume of wastes or change
in character of effluent is requested over that previously authorized, the
department shall instruct the applicant to publish notices thereof by such
means and within such time as the department shall prescribe. The
department shall require that the notice so prescribed shall be published
twice in a newspaper of general circulation within the county in which the
disposal of waste material is proposed to be made and in such other
appropriate information media as the department may direct. Said notice
shall include a statement that any person desiring to present his or her views
to the department with regard to said application may do so in writing to the
department, or any person interested in the department's action on an
application for a permit, may submit his or her views or notify the
department of his or her interest within thirty days of the last date of
publication of notice. Such notification or submission of views to the
department shall entitle said persons to a copy of the action taken on the
application. Upon receipt by the department of an application, it shall
immediately send notice thereof containing pertinent information to the
director of fish and wildlife and to the secretary of social and health services.
When an application complying with the provisions of this chapter and the
rules and regulations of the department has been filed with the department, it
shall be its duty to investigate the application, and determine whether the use
of public waters for waste disposal as proposed will pollute the same in
violation of the public policy of the state.

[1994c 264 8§91; 1988c 36§ 70; 1987 ¢c 109§ 136, 1967 ¢ 13§ 15:1955¢ 71 §2.]

Notes:
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes tollowing RCW 43.21B.00].

90.48.180
Waste disposal permits required of counties, municipalities and
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public corporations — Issuance — Conditions — Duration.

The department shall issue a permit unless it finds that the disposal of waste
material as proposed in the application will pollute the waters of the state in
violation of the public policy declared in RCW 90.48.010. The department
shall have authority to specity conditions necessary to avoid such pollution
in each permit under which waste material may be disposed of by the
permittee. Permits may be temporary or permanent but shall not be valid for
more than five years from date of issuance.

(1987¢c 109§ 137;1967c 13§ 16; 1955¢c 71 § 3.]

Notes:

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B,00].

90.48.190
Waste disposal permits required of counties, municipalities and
public corporations — Termination — Grounds.

A permit shall be subject to termination upon thirty days' notice in writing if
the department finds:

(1) That it was procured by misrepresentation of any material fact or by
lack of full disclosure in the application;

(2) That there has been a violation of the conditions thereof; -
(3) That a material change in quantity or type of waste diéposal exists.

[1987 ¢ 109 § 138; 1967 ¢ 13 § 17: 1955 ¢ 71 § 4. (1987 3rd ex.s. ¢ 2 § 43 repealed by {989
¢ 2 § 24, effective March [, 1989.)]

Notes:
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.2B.001.

90.48.195

Waste disposal permits required of counties, municipalities and
public corporations — Modification or additional conditions may be
ordered.

“In the event that a material change in the condition of the state waters occurs
the department may, by appropriate order, modify permit conditions or
specify additional conditions in permits previously issued.

[1987 ¢ 109§ 139: 1967 c 13 § 18.]
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Notes:
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.2[B.00.

90.48.200

Waste disposal permits required of counties, municipalities and
public corporations — Nonaction upon application — Temporary
permit — Duration.

In the event of failure of the department to act upon an application within
sixty days after it has been filed the applicant shall be deemed to have
received a temporary permit. Said permit shall authorize the applicant to
discharge wastes into waters of the state as requested in its application only
until such time as the department shall have taken action upon said
application.

[1987 ¢ 109 § 140; 1967 ¢ 13 § 19;1955¢ 71 § 5.]

Notes:
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢

90.48.215
Upland finfish facilities — Waste discharge standards -—— Waste
disposal permit.

(1) The following definition shall apply to this section: "Upland finfish
hatching and rearing facilities" means those facilities not located within
waters of the state where finfish are hatched, fed, nurtured, held, maintained,
or reared to reach the size of release or for market sale. This shall include
fish hatcheries, rearing ponds, spawning channels, and other similarly
constructed or fabricated public or private facilities.

(2) Not later than September 30, 1989, the department shall adopt
standards pursuant to chapter 34.0)5 RCW for waste discharges from upland
finfish hatching and rearing facilities. In establishing these standards, the
department shall incorporate, to the extent applicable, studies conducted by
the United States environmental protection agency on finfish rearing
tacilities and other relevant information. The department shall also issue a
general permit as authorized by the federal clean water act, 33 U.S.C. 1251
et seq., or RCW 90.48.160 by September 30, 1989, for upland finfish
hatching and rearing facilities. The department shall approve or deny
applications for coverage under the general permit for upland finfish
hatching and rearing facilities within one hundred eighty days from the date
of application, unless a longer time is required to satisfy public participation
requirements in the permit process in accordance with applicable rules, or
compliance with the requirements of the state environmental policy act
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under chapter 43.21C RCW. The department shall notify applicants for
coverage by a general permit as soon as it determines that a proposed
discharge meets or fails to comply with the standards or general permit
conditions set forth pursuant to this section, or that a time period longer than
one hundred eighty days is necessary to satisfy public participation
requirements or the state environmental policy act.

[1989¢ 293 § 1.]

90.48.220
Marine finfish rearing facilities — Waste discharge standards —
Discharge permit applications — Exemption.

(1) For the purposes of this section "marine finfish rearing facilities” means
those private and public facilities located within the salt water of the state
where finfish are fed, nurtured, held, maintained, or reared to reach the size
of release or for market sale.

(2) Not later than October 31, 1994, the department shall adopt criteria
under chapter 34.05 RCW for allowable sediment impacts from organic
enrichment due to marine finfish rearing facilities.

(3) Not later than June 30, 1995, the department shall adopt standards
under chapter 34.05 RCW for waste discharges from marine finfish rearing
facilities. In establishing these standards, the department shall review and
incorporate, to the extent possible, studies conducted by state and federal
agencies on waste discharges from marine finfish rearing facilities, and any
reports and other materials prepared by technical committees on waste
discharges from marine finfish rearing facilities. The department shall
approve or deny discharge permit applications for marine finfish rearing
tacilities within one hundred eighty days from the date of application, unless
a longer time is required to satisfy public participation requirements in the
permit process in accordance with applicable rules, or compliance with the
requirements of the state environmental policy act under chapter 43.21C
RCW. The department shall notify applicants as soon as it determines that a
proposed discharge meets or fails to comply with the standards adopted
pursuant to this section, or if a time period longer than one hundred eighty
days is necessary to satisfy public participation requirements of the state
environmental policy act.

(4) The department may adopt rules to exempt marine finfish rearing
facilities not requiring national pollutant discharge elimination system
permits under the federal water pollution control act from the discharge
permit requirement.

[1993 ¢ 296§ 1.]
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90.48.230
Application of administrative procedure law to rule making and
adjudicative proceedings.

The provisions of chapter 34.05 RCW, the Administrative Procedure Act,
apply to all rule making and adjudicative proceedings authorized by or
arising under the provisions of this chapter.

[1989¢c 175§ 181; 1967 c 13 § 21.]

Notes:
Effective date -- 1989 ¢ 175: See note following RCW 34.05.010.

90.48.240
Water pollution orders for conditions requiring immediate action —
Appeal.

Notwithstanding any other provisions of this chapter or chapter 90.56 RCW,
whenever it appears to the director that water quality conditions exist which
require immediate action to protect the public health or welfare, or that a
person required by RCW 90.48.160 to obtain a waste discharge permit prior
to discharge is discharging without the same, or that a person conducting an
operation which is subject to a permit issued pursuant to RCW 90.48.160
conducts the same in violation of the terms of said permit, causing water
quality conditions to exist which require immediate action to protect the
public health or welfare, the director may issue a written order to the person
or persons responsible without prior notice or hearing, directing and
affording the person or persons responsible the alternative of either (1)
immediately discontinuing or modifying the discharge into the waters of the
state, or (2) appearing before the department at the time and place specified
in said written order for the purpose of providing to the department
information pertaining to the violations and conditions alleged in said
written order. The responsible person or persons shall be afforded not less
than twenty-four hours notice of such an information meeting. If following
such a meeting the department determines that water quality conditions exist
which require immediate action as described herein, the department may
issue a written order requiring immediate discontinuance or modification of
the discharge into the waters of the state. In the event an order is not
immediately complied with the attorney general, upon request of the
department, shall seek and obtain an order of the superior court of the county
in which the violation took place directing compliance with the order of the
department. Such an order is appealable pursuant to RCW 43.2[B.310.

[199) ¢ 200 § 11065 1987 ¢ 109 § 15; 1967 ¢ 13 § 22.]

Notes:
Effective dates -- Severability -- 1991 ¢ 200: See RCW 90).56.901 and Y0.36,904,
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Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.001.

90.48.250
Agreements or contracts to monitor waters and effluent discharge.

The department is authorized to make agreements and enter into such
contracts as are appropriate to carry out a program of monitoring the
condition of the waters of the state and the effluent discharged therein,
including contracts to monitor effluent discharged into public waters when
such monitoring is required by the terms of a waste discharge permit or as
part of the approval of a sewerage system, if adequate compensation is
provided to the department as a term of the contract.

[1987¢c 109 § 141; 1967 ¢ 13§ 23.]

Notes:

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 ¢
109: See notes following RCW 43.21B.001.

90.48.260

Federal clean water act — Department designated as state agency,
authority — Delegation of authority — Powers, duties, and
functions.

% CHANGE IN 2011 *** (SEE 1478-S.SL) ***

The department of ecology is hereby designated as the state water pollution
control agency for all purposes of the tederal clean water act as it exists on
February 4, 1987, and is hereby authorized to participate fully in the
programs of the act as well as to take all action necessary to secure to the
state the benefits and to meet the requirements of that act. With regard to the
national estuary program established by section 320 of that act, the
department shall exercise its responsibility jointly with the Puget Sound
partnership, created in RCW 9().71.210. The department of ecology may
delegate its authority under this chapter, including its national pollutant
discharge elimination permit system authority and duties regarding animal
feeding operations and concentrated animal feeding operations, to the
department of agriculture through a memorandum of understanding. Until
any such delegation receives federal approval, the department of
agriculture's adoption or issuance of animal feeding operation and
concentrated animal feeding operation rules, permits, programs, and
directives pertaining to water quality shall be accomplished after reaching
agreement with the director of the department of ecology. Adoption or
issuance and implementation shall be accomplished so that compliance with
such animal feeding operation and concentrated animal feeding operation
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rules. permits, programs, and directives will achieve compliance with all
federal and state water pollution control laws. The powers granted herein
include, among others, and notwithstanding any other provisions of chapter
90.48 RCW or otherwise, the following:

(1) Complete authority to establish and administer a comprehensive state
point source waste discharge or pollution discharge elimination permit
program which will enable the department to qualify for full participation in
any national waste discharge or pollution discharge elimination permit
system and will allow the department to be the sole agency issuing permits
required by such national system operating in the state of Washington
subject to the provisions of RCW 90.48.262(2). Program elements
authorized herein may include, but are not limited to: (a) Effluent treatment
and limitation requirements together with timing requirements related
thereto; (b) applicable receiving water quality standards requirements; (c)
requirements of standards of performance for new sources; (d) pretreatment
requirements; () termination and modification of permits for cause; (f)
requirements for public notices and opportunities for public hearings; (g)
appropriate relationships with the secretary of the army in the administration
of his responsibilities which relate to anchorage and navigation, with the
administrator of the environmental protection agency in the performance of
his duties, and with other governmental officials under the federal clean
water act; (h) requirements for inspection, monitoring, entry, and reporting;
(1) enforcement of the program through penalties, emergency powers, and
criminal sanctions; (j) a continuing planning process; and (k) user charges.

(2) The power to establish and administer state programs in a manner
which will insure the procurement of moneys, whether in the form of grants,
loans, or otherwise; to assist in the construction, operation, and maintenance
of various water pollution control facilities and works; and the administering
of various state water pollution control management, regulatory, and
enforcement programs.

(3) The power to develop and implement appropriate programs pertaining
to continuing planning processes, area-wide waste treatment management
plans, and basin planning.

The governor shall have authority to perform those actions required of
him or her by the federal clean water act.

[2007 ¢ 341 § 55; 2003 ¢ 325 § 7: 1988 ¢ 220§ 1; 1983 ¢c 270 § 1; 1979 ex.s. ¢ 267 § |;
1973 ¢ 155 §4; 1967 ¢ 13 § 24.]

Notes:
Severability -- Effective date -- 2007 ¢ 341: See RCW 90.71 906 and 90.71.907.

Intent -- Finding -- 2003 ¢ 325: See note following RCW 90.64.030.

Severability -- 1983 ¢ 270: "If any provision of this act or its application to any
person or circumstance is held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected.” [1983 ¢ 270 § 5.|
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ENGROSSED SUBSTITUTE HOUSE BILL 1478

AS RECOMMENDED BY THE CONFERENCE COMMITTEE
Passed Legislature - 2011 Regular Session
State of Washington 62nd Legislature 2011 Regular Session

By House Local Government ({originally sponsored by Representatives
Springer, Asay, Takko, Orcutt, Haler, Rivers, Eddy, Hunt, Klippert,
Sullivan, Goodman, Clibborn, Armstrong, Probst, Jacks, Johnson, and
Kenney)

READ FIRST TIME 02/15/11.

AN ACT Relating to fiscal relief for cities and counties during
periods of economic downturn by delaying or modifying certain
regulatory and statutory requirements; amending RCW 36.70A.215,
43,19.648, 43.325.080, 43.185C.210, 46.68.113, 82.02.070, 82.02.080,
8§2.14.415, 90.46.015, 90.48.260, 90.58.080, and 90.58.090; reenacting

and amending RCW 36.70A.130; and creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. It is the legislature's intent to provide

local governments with more time to meet certain statutory
requirements. Many cities and counties in Washington are facing
revenue shortfalls, higher expenses, and more difficulty with borrowing
money as a result of the economic downturn. The effects of the
economic downturn on the budgets of local governments will be felt most
deeply from 2010 to 2012. Local governments are facing the combined
impact of decreased tax revenues, a falloff in state and federal aid,
and increased demand for social services. With the loss of tax revenue
and state and federal aid, local governments are being forced to make
significant cuts that will eliminate jobs, curtail essential services,

and increase the number of people in need. Additionally, local

p. 1 ESHB 1478.5L
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(3) The department of ecology must consult with the advisory
ccmmittee created under RCW 90.46.050 in all aspects of rule

development required under this section.

Sec. 12. RCW 90.48.260 and 2007 ¢ 341 s 55 are each amended to
read as follows:

(1) The department of ecology is hereby designated as the state
water pollution control agency for all purposes of the federal clean
water act as it exists on February 4, 1987, and is hereby authorized to
participate fully in the programs of the act as well as to take all
action necessary to secure to the state the benefits and to meet the
requirements of that act. With regard to the national estuary program
established by section 320 of that act, the department shall exercise
its responsibility jointly with the Puget Sound partnership, created in
RCW 90.71.210. The department of ecology may delegate its authority
under this chapter, including its national pollutant discharge
elimination permit system authority and duties regarding animal feeding
operations and concentrated animal feeding operations, to the
department of agriculture through a memorandum of understanding. Until
any such delegation receives federal approval, the department of
agriculture's adoption or issuance of animal feeding operation and
concentrated animal feeding operation rules, permits, programs, and
directives pertaining to water gquality shall be accomplished after
reaching agreement with the director of the department of ecology.
Adoption or issuance and implementation shall be accomplished so that
compliance with such animal feeding operation and concentrated animal
feeding operation rules, permits, programs, and directives will achieve
compliance with all federal and state water pollution control laws.
The powers granted herein include, among others, and notwithstanding
any other provisions of chapter 90.48 RCW or otherwise, the following:

((+)) (a) Complete authority to establish and administer a
comprehensive state point source waste discharge or pollution discharge
elimination permit program which will enable the department to qualify
for full participation in any natiocnal waste discharge or pollution
discharge elimination permit system and will allow the department to be
the socle agency issuing permits required by such national system
operating in the state of Washington subject to the provisions of RCW

90.483.262(2). Program elements authorized herein may include, but are
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not limited to: ((#)) (i) Effluent treatment and limitation
requirements together with timing requirements related thereto; ((4&)))
(ii) applicable receiving water quality standards requirements; ((+4e¥))
(1ii) requirements of standards of performance for new sources; {(+4€)>))
(dv) pretreatment requirements; ((+eH)) {v) termination and
modification of permits for cause; ((+£})) (vi) requirements for public
notices and opportunities for public hearings; ( (#e1)) (vii)

appropriate relaticonships with the secretary of the army in the
administration of his responsibilities which relate to anchorage and
navigation, with the administrator of the environmental protection

agency in the performance of his duties, and with other governmental

officials under the federal clean water act; ( () (viii)
requirements for inspection, monitoring, entry, and reporting; ((£3))

(ix) enforcement of the program through penalties, emergency powers,
and criminal sanctions; ((3-)) (x) a continuing planning process; and
((Her)) (xi) user charges.

((4+2¥)) (b) The power to establish and administer state programs in
a manner which will insure the procurement of moneys, whether in the
form of grants, loans, or otherwise; to assist in the construction,
operation, and maintenance of wvariocus water pollution control
facilities and works; and the administering of wvarious state water
pollution control management, regulatory, and enforcement programs.

((3)) (c) The power to develop and implement appropriate programs
pertaining to continuing planning processes, area-wide waste treatment
management plans, and basin planning.

The governor shall have authority to perform those actions required
of him or her by the federal clean water act.

(2) By July 31, 2012, the department shall:

(a) Reissue without modification and for a term of one year_any

national pollutant discharge elimination system municipal storm water

Jeneral permit first issued on January 17, 2007; and

{b) Issue_an_ updated national pollutant discharge elimination

system municipal storm water general permit for any permit first issued

on January 17, 2007. An updated permit issued under this subsection

shall become effective beginning August 1, 2013.

Sec. 13. RCW 90.58.080 and 2007 ¢ 170 s 1 are each amended to read

as follows:

ESHB 1478.5L p. 22
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Subjec’r: Clark County’s Historical Land Cover

Project 14505
NO.:

This memo summarizes some of the available historical information regarding Clark County’s early
transitton from historic forest to agriculture. We have reviewed the following information:

* A 1888 map of Clark County

*  State census information on cultivated and farmed lands in the early 1900’s.

*  Historical documents and newspaper articles from the Clark County Historical Museum

The historical descriptions, maps, and census data suggest that much of the developable portions of
Clark County were cleared of and being farmed before 1900.

A 1888 map of Clark County

A review of an 1888 map of Clark County suggests that a large portion of Clark County was being
farmed before 1900. This map shows the homesteads that were claimed across an extensive arca of
Clark County by 1888. The Homestead Act required claimants to live on the land, build a home,
make improvements and farm the land for 5 years before they could gain title to the land.

State census information on cultivated and farmed lands in the early 1900’s.

The US Census Bureau has conducted a farm census in Clark County every five years since 1880.
This census data suggests that 46% of the 420,060 total acres in Clark County was farmland by the
year 1900. In comparison, 21% of King County and 14% of Pierce County was farmland by the ycar
1900.

Of the total 420,060 acres in Clark County, there are 158,068 acres that is zoned as Tier I Forest.
This area 1s in the eastern part of Clark County, in the Cascade Mountain foothills, and these areas
have been designated for long-term production of commercially significant forest products.
Development is not permitted in these areas; therefore, these areas can be subtracted from the total
acreage of the County for 2 comparison of developable areas, or of farmed areas. Excluding the
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areas zoned for forestry practices, and using the census data, the farmed areas would consutute 74%0

of the Clark County by 1900. The census results from 1880 through 1920 are provided in Table 1.

Table 1. Washington Farm Census from 1880 to 1950 Conducted by the US Census

Bureau
P f Clark
Percentage of Entire creentage o -
Year Total Farm Acreage County without Tier 1
Clark County :
Forest Areas
1880 115,300 27% 44%
1890 138,600 33% 53%
1900 192,737 46% 74%
1910 186,926 44%, 71%
1920 194,309 46% 74%

These results collaborates the information shown on the 1888 map, where a significant portion of
the area west of the Cascade Foothills had already been homesteaded.

Historical documents and newspaper articles from the Clark County Historical Museum

Descriptive excerpts from various historical documents also suggest Clark County was swiftly
becoming an agrarian landscape before 1900. Around 1860, the first American settlers in Vancouver
described expanses of “great forest and dense undergrowth” to the north and west of town.
Accounts describe “thousands of acres of agricultural land. .. .being cleared of the splendid umber”
as settlers arrived and built homes for their families. However, there were also several expanses of
prairie land readily adaptable for agriculture, including First through Fourth Plains. The following
excerpts are from History of Clarke County, Washington Territory by B.F. Alley and J.P. Munro-Fraser
that describe the communities outlying Vancouver as they appeared around 1885:

* Batte Ground — “As we reached the more elevated places.....imagination ran riot into the future
when the brush, fern, stumps and logs that now covered the surface shall have been swept away
and the whole land be made to bloom ‘neath the magic touch of the husbandman.”

* Pioneer (15 miles northwest from Vancouver) — “From the vast number of stumps that sull dot
the expanse of country we are reminded of the fact that....the country was visited by a forest fire
of marvelous proportions, wherein miles upon miles of magnificent imber fell prey to the
devastatng scourge. These will in time, however disappear and leave the land free to profitable
agriculture.”

* Second Plain — “Is the second of the series of four pieces of open ground whereon in by-gone
days the herds of the Hudson Bay Company were wont to pasture and as on the route to the
Fourth Plain, the largest of these unwooded tracts.”

* Chelachie Prairie (20 miles northeast from Vancouver) — “Its settlement is of comparatively
recent date, but even already splendid farms and excellent homes are found in every hand.”
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These historical descriptons provide some indication of the aggressive land conversion from native
forest to viable agriculture that was occurring in Clark County through the late 1800’s. This trend
continued through the first half of the 20th century as Clark County became a major fruit producer
in the state and was once known as the “Prune Capitol of the World”. The historical descriptions,
maps, and census data suggest that most of the developable portions of Clark County were being
farmed before 1900.

Clark County’s proposed flow control standard maintains a forested pre-development standard
where forest still exists, and also in watersheds where more than 40% of the forest has been reserved
thereby protecting to the greatest level those watersheds that would be in the best condition today.
For those watersheds where more than 40% of the forest cover has been removed prior to 1955, the
requirement shifts to the land cover since 1955 that genecrated the least runoff. Typically, this would
be fields and pasture lands as existed since the late 1800s and early 1900s.

The attached diagram shows the approximate areas of the county that would remain held to a
forested pre-development condition (shown in green and yellow). Comparing that map to the map
of the County in 1888 shows a similar extents of farmed properties.
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