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I. INTRODUCTION 

This proceeding is an appeal by Clark County of a decision of the 

Pollution Control Hearings Board (PCHB) dated January 5,2011 titled 

"Findings of Fact, Conclusions of Law, and Order" (the Decision) in the 

appeal Rosemere Neighborhood Association v. Department of Ecology, 

PCHB 10-013.1 The Decision resolved the appeal by Rosemere 

Neighborhood Association, et al. (Rosemere) of Agreed Order No. 7273 

entered into January 6,2010, between the Washington Department of 

Ecology (Ecology) and Clark County (County).2 

The purpose of the Agreed Order was to resolve the Notice of 

Violation of the Phase I Permit issued to Clark County by Ecology on 

March 17,2009.3 The Notice of Violation set forth the particular aspects 

of Clark County's stormwater management ordinances that Ecology 

deemed noncompliant and, in the Agreed Order, the County agreed with 

Ecology to adopt specific new legislation responsive to each of the two 

noted instances of noncompliance. No other aspect of the Phase I Permit 

(Permit) was properly before the PCHB in the appeal. 

1 App. 1. 
2CP;App.4. 
3 CP; App. 5. 
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II. ASSIGNMENTS OF ERROR 

First Assignment of Error: 

The PCHB made a decision that was outside its authority or jurisdiction in 
ruling on Rosemere's collateral attacks on the Phase I Pennit, which was 
not before it in this appeal. These rulings on low impact development, 
vesting, and the structural retrofit program are also erroneous because 
these rulings misinterpreted and misapplied the law. 

Second Assignment of Error: 

PCHB made a decision that was outside its statutory authority or 
jurisdiction, misinterpreted and misapplied the law, and made findings that 
were not supported by evidence in the record in ruling that the flow control 
requirements of the Agreed Order should have been applied to 
development applications that vested prior to April 13, 2009. 

Third Assignment of Error: 

The PCHB erroneously applied the law to the facts, made findings that 
were unsupported by substantial evidence, exceeded its jurisdiction, and 
acted in a manner that was arbitrary and capricious by ruling that the 
Agreed Order allowed an impennissible reduction in Clark County's 
efforts under Condition S5.C.6. 

Fourth Assignment of Error: 

The PCHB misinterpreted and misapplied the law in failing to defer to 
Ecology in the exercise of its discretion in compliance proceedings, and in 
ruling that the flow control requirements set forth in the Agreed Order do 
not provide equivalent or similar protection to receiving waters as the 
Phase I Pennit, that they do not meet the standards of AKART and MEP, 
that they harm beneficial uses of the receiving waters, and that they 
constitute impennissible self-regulation. 

1111111/11 
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III. STATEMENT OF THE CASE 

A. The Department of Ecology's 2007 Phase I Municipal 
Stormwater Permit Under the National Pollutant Discharge 
Elimination System. 

Clark County has implemented a stormwater management program 

(SWMP) pursuant to state and federal law since 1999.4 These laws 

regulate the discharge of pollutants into federal and state waters, and 

together prohibit any person from discharging pollutants into waters of the 

United States, with an explicit exception for discharges authorized by a 

permit issued pursuant to the National Pollutant Discharge Elimination 

System (NPDES). NPDES is administered, implemented and enforced in 

the State of Washington by the Washington Department of Ecology 

(Ecology). RCW90.48.260; App.ll. 

Ecology issues programmatic municipal stormwater NPDES 

permits, applicable to municipalities that discharge stormwater pollutants 

from their storm sewer systems. App. 1 at 2. The terms of these permits 

must be adopted and implemented by the jurisdictions required to have 

permit coverage. 

Clark County manages stormwater discharge pursuant to its 

NPDES permit. Stormwater flow controls that manage runoff rates from 

OPENING BRIEF - 3 



new development projects are required of developers as part of the 

development review and building review processes, in order to mitigate 

for the adverse impacts of development upon the waters of the state, 

pursuant to the Clark County Unified Development Code, Clark County 

Code (CCC) Chapter 40.385.5 Clark County has adopted a Stormwater 

Control Manual6 that includes standards to control flows to 

predevelopment rates and a program for planning and building capital 

projects to control stormwater flows to restore them to pre-development, 

historical, forested rates through its Stormwater Capital Improvements 

Program (SCIP) and its Stormwater Needs Assessment Program (SNAP).7 

Water quality controls are set forth in CCC Chapter 40.385 for 

development and CCC Chapter 13.26A for existing development. All 

stormwater control facilities in the county must be inspected and 

maintained in order to ensure that they are functioning as designed, 

pursuant to conditions of development approval and a county requirement 

to protect health and the environment under CCC Chapter 13.26A. Since 

2002, the county has built and retrofitted a number of structural 

4 Federal Clean Water Act, 33 U.S.C. § 1251, et seq.; Washington Water Pollution 
Control Act, Chapter 90.48 RCW. 
5 CP; App. 10. 
6 CP, R-30. 
7 CPo 1-3; CP, R-24. 
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stormwater controls, spending an average of approximately $800,000 

yearly on structural controls through 2009.8 

In February 2007, Ecology reissued its NPDES Phase I Municipal 

Stormwater Permit (Phase I Permit)9 for discharge of pollutants from 

municipal separate storm sewer systems (MS4's) owned by large 

municipalities (Phase I Permittees), such as Clark County. The Phase I 

Permit requires that regulate development and redevelopment projects to 

control discharges of storm water in order to meet specified levels of flow 

rate and limit the duration of flows that could cause erosion, as well as 

incorporating other requirements to control water pollution.1O Each 

development and redevelopment project meeting thresholds of 

applicability must control stormwater runoff from its site so that the 

duration of peak flows over a specified range of higher flow events does 

not exceed the duration of flow that would have run off the same property 

if it were forested. II The purpose of this requirement is to begin, on an 

incremental basis, to reverse damage to streams caused by higher, erosive 

flows that occur due to the removal of historic forest over time. 12 

8 CP, R-39. 
9 CP, App. 8. 
ID Phase I Permit as modified September I, 20 I 0, CP; App. 9. 
II Appendix I to Phase I Permit at MR 7, CP; App. 10. 
12 Testimony of Ed O'Brien, CP; App. 6. 
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According to the permit terms, each Phase I Permittee was to adopt 

implementation measures by August 17, 2008. 

B. Clark County's Response to the Phase I Permit. 

Because the permit must be implemented by the county, and 

because its terms provide some flexibility in precisely how to implement 

permit requirements, the county conducted an extensive public 

involvement program to advise citizens regarding the new permit and 

obtain their input concerning its requirements. 

One of the county's considerations was the distinction between the 

frequently forested pre-development land cover of the Puget Sound area, 

where the other Phase I Permittees are located, and the longer period of 

time since forest clearing for agriculture by non-Native settlement in Clark 

County 13 The non-Native settlement of the Pacific Northwest began in 

the early 1800's at Fort Vancouver in what is now Clark County. Much of 

the county was cleared of forest by 1920. Development in the sense of 

creating built and paved surfaces has historically radiated outward from 

Vancouver and the other urbanized areas. This fact is reflected in the 

County's planning documents under the Washington Growth Management 

Act. The areas within County jurisdiction that can be reasonably expected 

OPENING BRIEF - 6 
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to urbanize in the permit term, triggering flow control requirements are 

those designated for urban growth by the Clark County Comprehensive 

Growth Management Plan, 2004-2024, within the Vancouver urban 

growth area. They had been largely cleared of forest by the early 1900's.14 

If the county had adopted a "default" ordinance, based directly on 

the permit terms, each development would have been responsible to build 

facilities to control flows to a historic forested condition as a restorative 

action, even if the development site had been deforested and farmed for 

100 years, or paved over for 30 years. This requirement troubled the Clark 

County Board of County Commissioners (BOCC), which correctly 

concluded that today's developers had not caused the majority of adverse 

impacts from deforestation and development that the permit would require 

them to mitigate. The BOCC determined that there were legitimate 

concerns about threats of liability under RCW 82.02.020 if it were to 

require developers to mitigate for more than their share of impacts 

attributable to each property. 

In response to the permit requirements and its policy concerns, the 

BOCC adopted a new set of stormwater ordinances in January 2009, with 

13 Technical Memo # 19 from Tim Kraft to Robin Krause re Historical Land Cover, CP; 
App. 13; Direct Written Testimony of Tim Kraft to PCHB, CPo 
14 1d. 
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an effective date of April 13, 2009. 15 Although the new ordinances 

required that development in the county comply with the other Phase I 

Permit requirements for controlling stormwater runoff, including the new 

standards limiting duration of flows, the county required that development 

control flow to meet the condition on-site immediately prior to 

development (the existing condition), rather than the forested, historic 

condition. 

On March 17, 2009, Ecology initiated compliance proceedings 

against Clark County by issuing a Notice of Violation, stating that the 

county had failed to comply with the permit by: 

1. Adopting a flow control policy that Ecology has 
determined does not provide equal or similar protection 
of receiving waters and equal or similar levels of 
pollutant control as compared to Appendix 1 (CCC 
40.385.020.C.2.a.); and 

2. Adopting an exemption for infill and redevelopment 
projects from the one-tenth (0.1) cubic feet per second 
flow increase threshold identified on Minimum 
Requirement # 7 of Appendix 1 (CCC 40.385.020. 

16 C.2.a.). 

Ensuing negotiations between the County and Ecology resulted in 

the Agreed Order, which was issued by Ecology on January 6, 

2010, with a retroactive effective date of April 13,2009. 

OPENING BRIEF - 8 



C. Clark County's Flow Control Program Under the Agreed 
Order. 

Under the Agreed Order, developments must comply with the 

requirement in CCC Chapter 40.385 to control the duration of stormwater 

runoff rates to the existing condition onsite before development. Clark 

County is responsible for controlling stormwater runoff from existing 

development sites with inadequate flow control, to the extent that the 

runoff from a development site exceeds that which would result from the 

historic (generally, forested) condition; this is the restorative part of the 

permit flow control standard. 

When a development breaks ground, the county incurs a flow 

control obligation, based upon the acreage of land the project covers. 17 

This obligation tracks the area of land cover measured as impervious area, 

landscaped area, and pasture that were not controlled to forested flows by 

the project. Forested areas are not tracked, because the developer would 

fully control these areas to predevelopment forested runoff rates at the 

development site. The county must tabulate and report the flow control 

obligation to Ecology in its annual report for that year. I8 By December 31, 

two calendar years later, the county must have completed flow control 

16 CP; App. 5. 
17 Agreed Order, 3-5; App. 4. 
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capital improvement projects that restore flow to the forested condition for 

the number of acres equal to each year's flow control obligation as 

impervious surface, lawn and pasture. 19 

The county and Ecology agreed that the county's flow restoration 

efforts would be strategically located, targeting areas where restorative 

flow control projects would provide benefits to stream habitat. Under the 

default standard of the permit, the restorative flow control to the historic 

condition is located onsite at development projects, akin to "performing 

random acts of incremental kindness,,,2o at locations chosen by developers 

for their own reasons, regardless of the impact on streams of increased 

flow control at those places. Instead, the Agreed Order requires the county 

to place mitigation according to selection criteria and the information 

developed through its SNAP and SCIP.21 

18Id. 
19 Id. 

The Agreed Order states as follows: 

Mitigation Project Development and Prioritization. 

Clark County will use its current SNAP and SCIP to scope, 
prioritize and plan flow control mitigation projects. The 
SNAP identifies potential detention and retention facility 
projects - projects to reconfigure existing facilities to 
increase flow control characteristics - and structural 

201-21at 13, CPo 
21 CP, Partial SNAP assessments: R-27; R-40 through R-71. 
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stormwater LID BMP's such as rain gardens. The needs 
assessments may also identify properties where forest 
conversion is a viable plan. 

*** 
Specific mitigation sites will be determined by priorities for 
flow control mitigation established under a project selection 
process that considers existing information describing 
channel conditions, channel hydrology and subwatershed 
hydrology. 

Within the group of projects deemed most suitable to 
watershed conditions, highest priority may be given to 
projects having the best costlbenefit ratios in terms of cost 
per unit of land cover mitigated.22 

As of September 2010, the County has produced SNAP 

assessments and reports addressing 46 subwatersheds in technical 

reports.23 

Potential projects are logged in a GIS database, reviewed by 

engineers and scientists, and then prioritized for further design and 

eventual construction through the county's capital budgeting process. The 

SCIP list of stormwater control projects evolves until projects are finally 

designed, funded and constructed. Through the scoping phase, County 

staff re-analyze and re-evaluate prospective projects at particular locations; 

they may be moved up in priority for construction or re-designated to meet 

22 Agreed Order at 8, App. 4. 
23 CP, R-40-71. 
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goals for which the location is better suited?4 When projects are funded, 

finally designed and built, they can be finally classified as meeting the 

flow control requirements under the Agreed Order or as a Structural 

Stormwater Control under Special Condition S5.C.6. As required by the 

Agreed Order, Clark County reports to Ecology on an annual basis those 

projects that have been constructed pursuant to the permit. A review of 

the County's reports since 2000 demonstrates ongoing efforts since 2002 

to plan and build stormwater facilities?5 

Under the SWMP, and pursuant to Phase I Permit condition 

S5.C.6, the county plans, funds and builds Structural Stormwater Controls 

as well as Flow Control Restoration Projects. Clark County has spent an 

average of approximately $800,000 a year on structural controls from 

2003-2010.26 The extent of the requirement under S5.C.6 (structural 

controls) is unquantified in the Phase I Permit,27 but the evidence 

demonstrates that the County has established a robust program of 

structural controls, which it continues with significant expenditures. 

Comparing these expenditures to those of other Phase I Permittees, Clark 

24 CP, 1-3; R-24. 
25 CP, Annual reports to Ecology from 2000,1-3 through 1-13; 1-20. 
26 CP, R-104; CP, R-113. 
27 CP, App.8. 
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County is properly seen as a leader in implementing a program of 

structural stormwater controls in Washington.28 

Funding for the SWMP is through the County's Clean Water Fund, 

which generates annual revenue of approximately $4.5M, general fund, 

grants, the road fund, parks funds, and the Conservation Futures Fund. 

Through this budget cycle, and projecting through the Permit term, the 

SWMP will be fully funded. 29 

D. Appeal Proceedings. 

Rosemere appealed the Agreed Order, and filed a motion for partial 

summary judgment declaring that the Agreed Order was invalid in that its 

requirements and those other relevant requirements of the Phase I Permit 

had not been imposed upon applications for land development that had 

vested under state law prior to April 13, 2009, the effective date of the 

Agreed Order. The county filed a cross-motion for a summary judgment 

ruling that Washington's vested rights doctrine precluded application of 

the county's stormwater ordinances to developments that had vested to 

28 Documentation of spending by Phase I Permittees to address condition SS.C.6; CP, R-
39; R-79; R-SO; R-SI; R-S2; R-S3; R-S4; R-SS. 
29 Testimony of Ron Wierenga, CPo 
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previous ordinances. The PCHB denied both motions, and ruled that the 

state's vested rights doctrine did not apply to stormwater ordinances.3o 

In the meantime, Ecology worked to incorporate the terms of the 

Agreed Order into a formal modification of the Phase I Permit, which was 

issued on September 1,2010. Rosemere appealed the permit modification, 

as well. 

Following a four-day hearing, a majority of the PCHB issued its 

final decision reversing and remanding the Agreed Order, attached as 

Appendix 1 Presiding member Andrea McNamara Doyle issued a 

Concurrence and Dissent, attached as Appendix 2. Shortly after, the 

PCHB adopted a stipulated order reversing and remanding the September 

1 permit modification for the reasons set forth in its January 5,2011 

Decision. The county appealed both decisions of the PCHB, joined by the 

Building Industry Association of Clark County. The appeals have been 

consolidated for direct review by this Court. 

IV. ARGUMENT 

A. Standard of Review. 

Judicial review ofthe PCHB's decision is governed by the 

Washington Administrative Procedure Act.3' The burden of demonstrating 

30 App 3. 
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the invalidity of the agency's action is on the person asserting invalidity, 

just as it was before the PCHB. RCW 34.05.570.(1)(a). 

The Court may grant relief from the PCHB's decision if it 

determines that the decision is outside the statutory authority or 

jurisdiction of the PCHB; that the PCHB erroneously interpreted or 

applied the law; that the decision was not supported by evidence that is 

substantial when viewed in light of the whole record before the court; and 

if the decision is arbitrary and capricious.32 

Statutes are interpreted de novo. 33 The Court gives great weight to 

an agency's interpretation of statutes which are within its area of 

expertise.34 "Because Ecology is the agency designated by the legislature 

to regulated the State's water resources, ... [the Washington Supreme] 

Court has held that it is Ecology's interpretation of relevant statutes and 

regulations that is entitled to great weight."35 Under the substantial 

evidence standard, the PCHB's factual findings are overturned only if they 

are clearly erroneous,36 but within that framework, the Court gives due 

31 Pub. Util. Dist. No. I of Pend Oreille County v. Dep't of Ecology, 146 Wn.2d 778, 
789-90, 51 P.3d 744 (2002). 
32 RCW 34.05.570(3)(b), (d), (e), (i). 
33 Port of Seattle v. PCHB, 151 Wn.2d 568, 587, 90 P.3d 659 (2004). 
34 Id. 

35 Id. at 593-94. (Citations omitted.) 
36 Id. 
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deference to Ecology on factual and technical issues within Ecology's 

specialized expertise.37 

B. Assignments of Error. 

First Assignment of Error: 

PCHB made a decision that was outside its authority or 
jurisdiction in ruling on Rosemere's collateral attacks on the 
Phase I Permit, which was not before it in this appeal. These 
rulings on low impact development, vesting, and the structural 
retrofit program are also erroneous because these rulings 
misinterpreted and misapplied the law. 

The agency decision appealed in this case was Ecology's Agreed 

Order No. 7273, issued to Clark County in resolution of the Notice of 

Violation issued to the county on March 17,2009. The purpose of the 

Agreed Order was to bring Clark County into compliance with the NPDES 

permit, in the areas where Ecology had found violation.38 Those were two: 

the flow control standard adopted by the county in January 2009, and the 

exemption from the 0.1 cfs standard for small infill and redevelopment 

projects. The Agreed Order set forth requirements for Clark County to 

comply with the two standards that had been violated under Special 

Condition S5.C.5. The Agreed Order established an effective date, and 

37 Id., quoting, Department of Ecology v. Public Utility District No. J of Jefferson 
County. 121 Wn.2d 179,201,849 P.2d646 (1993), affd 511 U.S. 700, 114 S.Ct. 1900, 
128 L.Ed.2d 716 (1994). 
38 Agreed Order at I, CP; App. 4. 
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mandated reporting requirements and consequences for failure to comply 

with its terms. No other terms of the Phase I Permit (the general Phase I 

Permit) were changed, and the Agreed Order requires Clark County to 

comply with the other provisions of the general Phase I Permit.39 

Because the Agreed Order did not change any other terms of the 

general Permit, the appeal of the Agreed Order could not extend to the 

terms of the general Permit; that Permit was thoroughly litigated 

previously.4O If Rosemere had wanted to challenge the workings of the 

default Permit, it should have done so in 2007, in that appeal. 

The PCHB is authorized to hear appeals of orders issued by 

Ecologtl pursuant to RCW 90.48.120, which empowers Ecology to 

enforce water pollution control requirements through compliance 

proceedings. That was the nature of the appeal before the PCHB in this 

case. 

The Agreed Order did not address any terms of the general Permit 

with regard to low impact development, vesting or structural stormwater 

controls, except to require that the county comply with all permit 

39 Agreed Order,CP; App. 4. 
40 See Puget Soundkeeper Alliance v. Ecology, 2008 WL 55\0413 (Wash PCHB Aug. 7, 
2008). 
41 RCW 43.2IB.I \O(l)(b). 
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requirements. Therefore Rosemere could not - and did not - meet its 

burden of proof to demonstrate that the Agreed Order was invalid based on 

those issues. The PCHB misinterpreted the Agreed Order by reading it to 

extend to these issues, and ruling on them. 

The PCHB ruled, for example, that the Agreed Order was invalid 

because it did not require low impact development where feasible. But the 

terms of the default Phase I Permit concerning low impact development 

were not at issue in the development of the Agreed Order, and little about 

low impact development appears in the PCHB record of this appeal. In 

fact, the PCHB had already ruled that the default Permit was invalid 

because of its failure to require low impact development,42 and the Agreed 

Order did not change that. When Ecology re-issues a permit with 

requirements for low impact development, Clark County will be in a 

position to comply with them. 

As to vesting, Rosemere made a belated attempt in the initial 

litigation concerning the 2007 Phase I Permit to appeal Ecology's 

interpretation that the permit requirements were subject to vesting, and 

42 Puget Soundkeeper Alliance, supra. 
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was not permitted to do so. 43 It should not have been permitted to raise 

that issue in the appeal of the Agreed Order. 

Regarding the structural controls requirement S5.C.6, the Agreed 

Order does not address this provision at all. That requirement, unchanged 

from the default Phase I Permit applies to Clark County. If S5.C.6 offends 

Rosemere because it does not quantify a municipality's obligations, 

Rosemere should have raised the issue in the litigation on the Phase I 

Permit. It did not belong in an appeal of the Agreed Order. The PCHB 

conflated its disapproval of the Agreed Order's flow control regime with 

the county's efforts under S5.C.6. If Clark County is not in compliance 

with S5.C.6, that is an enforcement matter for Ecology. The PCHB did 

not have jurisdiction to address it in an appeal of the Agreed Order. 

The substance of Rosemere's appeal and the ruling of the PCHB 

with regard to low impact development, vesting, and structural stormwater 

controls was to challenge the terms of the general Phase I Permit, not the 

Agreed Order. The PCHB lacks jurisdiction to consider a complaint about 

compliance with an existing permit; compliance authority rests with 

Ecology. The PCHB also may not address, years after the deadline to 

43 See, Rosemere v. Ecology, PCHB No. 10-013, Clark County's Response to Appellants' 
Motion for Partial Summary Judgment and Clark County's Cross-Motion for Summary 
Judgment at 5, CPo 
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appeal its adoption, the terms of a permit that has already been fully 

litigated. The PCHB's rulings on these issues erroneously fault Clark 

County because of problems the PCHB perceives with the general permit. 

The Court should reverse the PCHB' s Order with respect to these issues. 

Second Assignment of Error: 

PCHB made a decision that was outside its statutory authority 
or jurisdiction, misinterpreted and misapplied the law, and 
made findings that were not supported by evidence in the 
record in ruling that the flow control requirements of the 
Agreed Order should have been applied to development 
applications that vested prior to April 13, 2009. 

The PCHB ruled that the stormwater flow controls required by the 

Phase I Permit and the Agreed Order are applicable to development 

projects that vested prior to the effective date of the Agreed Order, and 

more generally that stormwater controls are not subject to vested rights 

doctrine under state law.44 This ruling was erroneous as a matter of law, 

because the flow control requirements certainly do exert a restraining or 

directing influence over land use.45 Stormwater flow controls are triggered 

by land use development applications, are grounds for decisions on land 

use development applications, and are implemented by construction of 

44 Order Denying Summary Judgment, App. 3. 
45 Westside Business Park v. Pierce County, 100 Wn. App. 599,5 P.3d 713 (2000). 
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stormwater control facilities on development sites as components of 

developments.46 

Further, the PCHB erroneously held that stormwater flow control 

requirements are not subject to the vested rights doctrine because they are 

not land use controls. The flow control requirements dictate, in part, what 

may be built on land being developed for other purposes. Flow control 

requirements mandate that control facilities be built for and with 

developments; the more restrictive the controls, the more extensive the 

facilities must be. Private property that must be occupied by flow control 

facilities cannot be used for the residential, commercial or industrial 

aspects of the developments in which the flow control facilities are 

located. The result, necessarily, is to change the number or size of lots or 

structures that can otherwise be developed on a particular property. Lance 

Killian, a land developer, and Eric Golemo, an engineer who designs 

stormwater facilities, gave unrebutted testimony before the PCHB of the 

resources required to incorporate stormwater flow control facilities within 

a development, and the impracticability of revising facility designs after 

decisions had been made on the design and financing of a development. 47 

46 Testimony of Clark County Department of Community Development Director Marty 
Snell, CPo 
47 Testimony of Lance Killian, CP; Testimony of Eric Golemo, CPo 
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The PCHB's decision on vesting was not supported by substantial 

evidence, and was contrary to the unrebutted evidence provided by Mssrs. 

Killian and Golemo, and misinterpreted the controlling precedent. In 

Westside Business Park, the Court stated: 

Storm water drainage ordinances are land use control ordinances .. 
.. [TJhe Supreme court has indicated that storm water drainage 
ordinance are subject to the vesting rule. In Phillips v. King 
County, 136 Wn.2d 946, 963, 968 P.2d 871 (1998), the Supreme 
Court held that the vested rights doctrine required the county to 
apply the surface water drainage regulations in effect at the time of 
the developer's application for preliminary plat approval.48 

In addition, the PCHB has mandated that "low impact 

development" features, such as rain gardens, green roofs, and pervious 

pavement, be incorporated into developments, unless it is not feasible to 

do so. The effect of these requirements is both to use developable land, 

and to specify what the features of the development must be. 

For these reasons, stormwater flow control requirements are 

fundamentally unlike the examples cited by the PCHB as regulations that 

are not land use controls. Impact fees, for example, do not control the use 

of land, although they do add to the cost of development.49 

48 Westside Business Park v Pierce County, supra, 100 Wn App at 607. 
49 See, Newcastle Investments v. City of La Center, 98 Wn. App. 224, 989 P.2d. 569 
(1999) (holding that traffic impact fees do not limit the use of land and are not the type of 
regulation subject to vested rights). 
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The PCHB emphasized that "the purpose of the Permits is to 

control discharge of pollutants, not to control land use." That is so in a 

general sense, and is certainly true for certain permit requirements, for 

example, the mandates to maintain stormwater facilities, to conduct public 

outreach, and to report illegal discharges to Ecology. As for the flow 

control requirements, however, the discharge of pollutants is controlled by 

means of controlling land use. Approval to develop land with a 

stormwater facility is obtained through proposing development of the 

facility in an application to divide land or for a building permit. This fact 

subjects flow control requirements to vesting under state law. RCW 

58.17.033; RCW 19.27.095(1). 

A variety of public or private facilities must be built by private 

developers to serve their developments. The requirements to build 

stormwater flow control facilities are very much akin to requirements to 

develop other facilities along with development. For example, streets and 

street frontage improvements, such as curbs, gutters, and sidewalks, are 

commonly required as part of developing residential subdivisions in urban 

areas. These facilities occupy land that would otherwise be devoted to 

private lots, must be built to prescribed standards, and can be the basis 

approving or denying land use applications. Applicants vest to the 
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requirements to develop streets when subdividing land, just as with the 

other requirements for subdividing. RCW 58.17.033. Those requirements 

are land use controls, just as are stormwater flow control requirements. 

The concept of vested rights derives from the idea that every new 

regulation must have a date on which it becomes effective. It is reasonable 

and practicable to require that effective regulations - not future regulations 

- apply to the regulated activity. Otherwise, the public cannot plan its 

affairs, and economic activity in particular is discouraged, when a 

regulatory change might occur. An applicant for a land division under 

RCW Chapter 58.17 or for a building permit under RCW Chapter 19.27 is 

subject to the land use controls that are effective when a complete 

application is submitted. The evidence before the PCHB, as well as long­

established legal precedent, demonstrate that applicants for development 

should be able to plan their development activity with full knowledge of 

the flow control regulations to which they are subject. 

Finally, naming an effective date for the county's obligations 

pursuant to the Agreed Order, as with other permittees' storm water 

ordinances, is a function well within the discretion of Ecology. Ecology is 

authorized by law to implement the Clean Water Act in Washington by 

issuing and administering permits and by enforcing compliance with 
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permits. In compliance actions, Ecology may issue orders with terms that 

are appropriate to bring the permittee into compliance. RCW 90.48.120. 

Ecology concluded that it would not be practicable or reasonable to require 

permittees to comply with permit requirements by imposing them upon 

land use applicants until the permittees had adopted the requirements as 

ordinances. 

In this case, Ecology and Clark County worked together for several 

months following the Notice of Violation in order to resolve that 

compliance action. The resolution was issuance of the Agreed Order, 

which named April 13, 2009 as its effective date (although the Agreed 

Order was entered into on January 6,2010). This was also the effective 

date of Clark County's first attempt to adopt a flow control ordinance 

under the Phase I Permit, and was reasonable, because that date was: well­

known as the date of the other changes in the county stormwater code. 

Ecology's determination of the effective date of the Agreed Order 

was both practicable, in the sense that it did not change the rules on land 

development after development design and financing were already in 

place, and reasonable. This reasonable and practicable decision was made 

in the context of resolving a compliance proceeding as NPDES 

administrator and permitting agency in Washington. PCHB erred by 
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failing to defer to Ecology's reasonable exercise of discretion in 

performing its compliance functions. PCHB's determination that 

Ecology's choice of effective date was not AKART and did not meet the 

standards of MEP was erroneous. 

In ruling that the Agreed Order should have had an effective date 

no later than November 16,2008, and that the flow control requirements 

set forth in the Agreed Order and the Permits in general were not subject 

to vesting, the PCHB exceeded its statutory authority, made findings not 

supported by substantial evidence, and misconstrued and misapplied the 

governing law. The PCHB' s Order Denying Summary Judgment, and its 

final Order should be reversed as to these issues. 

Third Assignment of Error: 

The PCHB erroneously applied the law to the facts, made 
findings that were unsupported by substantial evidence, 
exceeded its jurisdiction, and acted in a manner that was 
arbitrary and capricious by ruling that the Agreed Order 
allowed an impermissible reduction in Clark County's efforts 
under Condition SS.C.6. 

The Agreed Order explicitly required the county to comply with 

every provision of the default Phase I Permit that was not modified by the 

Agreed Order. Among those unmodified provisions is S5.C.6, which 

requires the county to have a program to construct stormwater structural 

controls to prevent or reduce impacts to waters of the state caused by 
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discharges from the municipal storm system. The performance measure in 

the permit is to 1) describe the program goals, planning process and 

prioritization process and 2) report each year on the projects, including 

pollutant load reduction, flow control outcome, and other environmental 

benefits. Notwithstanding that the county's obligations under that 

provision were not changed by the Agreed Order, Rosemere's appeal of 

the Agreed Order included a challenge to the county's program under 

S5.C.6. 

Unrebutted evidence before the PCHB demonstrated that Clark 

County has maintained a robust program of structural controls, spending 

an average of approximately $800,000 each year from 2003 through 2009 

on capital projects to retrofit and improve stormwater control facilities. 

Because S5.C.6. does not mandate any particular level of expenditure, the 

county could have done substantially less, yet still complied with that 

condition. 

Kevin Gray, Director of Clark County's Department of 

Environmental Services, and Ron Wierenga, Clark County's Clean Water 

Program Manager testified that the county continued its sustained effort in 

the area of structural controls, while it also opened the flow control 

restoration program to build capital projects for flow control under permit 
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requirement SS.C.S and the Agreed Order. 50 They anticipated that in 2010 

approximately $2 million would be spent on both these programs, and that 

the county would have accrued flow control mitigation credits in excess of 

its obligations. Because the county prioritizes and plans for capital 

spending through the capital budget process, both sorts of projects, those 

responding to condition SS.C.S (flow control) and those responding to 

condition SS.C6 (structural retrofits), were included together, without 

differentiation in the county's capital budgeting documents. No project 

was double counted, as part of both the flow control and for structural 

retrofit programs. The county had sufficient funding sources to continue 

both programs.51 

PCHB found that the county's ability to plan and budget for both 

programs without prior oversight by Ecology allowed the county to 

recharacterize retrofit programs as flow control programs, and therefore to 

reduce its overall effort to control water pollution. PCHB therefore 

concluded that the Agreed Order did not control water pollution to the 

maximum extent practicable. The PCHB, however, ignored the terms of 

the default Phase I Permit, and of the Agreed Order, as well as the 

evidence before it. 

50 Testimony of Kevin Gray, CP; Testimony of Ron Wierenga, CPo 
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No municipality - even Clark County - is required by the terms of 

Permit Special Condition S5.C.6 to spend a particular amount on structural 

retrofits in any year, or to maintain from year to year the precise amount 

that has been previously spent. Ecology's Ed O'Brien testified that 

although he had not anticipated that Clark County would reduce its 

expenditures for structural control compliance, he assumed that all 

municipal permittees had reduced their expenditures on structural retrofits 

to some degree because of the poor economy. 52 

The Agreed Order must provide protection to receiving waters that 

is equivalent or similar to that provided by the default Phase I Permit. The 

default Phase I Permit has been fully litigated, and except for the failure to 

require low impact development, meets the standards of MEP and 

AKART. Clark County must meet exactly the same S5.C.6 requirements 

as other permittees, and all of the evidence before the PCHB showed that 

it does meet that vague standard. It was error for the PCHB to rule that 

Clark County's compliance with S5.C6 fails to reach the required 

standards because of the Agreed Order. The Court should reverse the 

Order in that respect. 

51 Id. 
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Fourth Assignment of Error: 

The PCHB misinterpreted and misapplied the law in failing to 
defer to Ecology in the exercise of its discretion in compliance 
proceedings, and in ruling that the flow control requirements 
set forth in the Agreed Order do not provide equivalent or 
similar protection to receiving waters as the Phase I Permit, 
that they do not meet the standards of AKART and MEP, that 
they harm beneficial uses of the receiving waters, and that they 
constitute impermissible self-regulation. 

Ecology issued the Agreed Order as the resolution of the 

compliance proceedings against Clark County, following issuance of the 

Notice of Violation and negotiations with the county. Ecology is the 

agency within the State of Washington that is authorized to administer, 

implement and enforce the NPDES permitting system. RCW 90.48.260. 

As such, Ecology has broad statutory authority in proceedings to compel 

compliance with the NPDES permit. [quote 90.48.120]. Given the 

permissive language of the statute to authorizing Ecology to issue an 

appropriate order, it is clear that Ecology is afforded discretion in 

determining the substance of an order. Finally, because Ecology issued the 

permit and is charged with the permit's administration and enforcement, 

its professional and technical judgments concerning the permit's 

requirements are due deference by the PCHB and the courts. Port of 

52 Testimony of Ed O'Brien, CP; App._. 
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Seattle v. Pollution Control Hearings Board, 151 Wn.2d 568,593-96,99 

P.3d 659 (2004)(in context of federal Clean Water Act water quality 

certification). 

Andrea McNamara Doyle, the presiding member of the PCHB, 

issued a concurrence and dissent in the present case. She explained that 

she disagreed with certain conclusions of the majority Opinion, which 

followed in large part, from the majority's failure to accord proper weight 

to Ecology's interpretation of the permit. The dissent stated as follows: 

"I depart from my colleagues where they conclude the Agreed 
Order is inadequate because it does not utilize basin planning or 
require additional site-specific analysis in the selection and 
evaluation of individual flow control projects. 1 further disagree 
with their conclusions that the acreage metric is inadequate to serve 
the intended purposes of the program and that Clark County's 
program gives inadequate attention to beneficial uses of receiving 
waters. Finally, 1 disagree that the Agreed Order's approach to 
selecting mitigation sites amounts to impermissible self regulation. 

When evaluating the equivalency question at issue in this appeal, 
the majority has elected not to afford what 1 believer is proper 
deference to Ecology's technical expertise and professional 
judgments regarding the purpose and intent behind the default flow 
control requirement embodied in the Phase 1 Permit. In exercising 
its de novo review of an ambiguous permit condition, as the Board 
has previously found Condition S5.C.5.b to be, the agency charged 
with the administration and enforcement of that permit should be 
accorded great weight in determining the intent and meaning of the 
underlying permit condition. Puget Soundkeeper Alliance et al. v. 
Ecology, et aI., PCHB Nos. 07-021, 02-026 through 030,07-037 
(Phase 1 Municipal Stormwater Permit Order on Dispositive 
Motions, April 8, 2008)(where a permit condition is not 
specifically governed by statute or regulation, but instead 
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represents an exercise of the agency's discretion based on 
professional judgment, the Board gives due deference to the 
specialized knowledge and expertise of Ecology, while 
acknowledging that such deference does not extend to action that is 
'manifestly unreasonable or exercised on untenable grounds' or 
that is 'willful and unreasoning actions in disregard of facts and 
circumstances.' Citations omitted." See also, Fulton v. Ecology, 
PCHB No. 06-081 (2008)(giving deference to Ecology's 
interpretation of specific terms and meanings of an adjudicated 
water right certificate, citing Port of Seattle v. Pollution Control 
Hearings Board, 151 Wn.2d 568, 593, 99 P.3d 659 (2004». This 
is particularly true where the questions involve complex scientific 
issues and areas within Ecology's specialized knowledge and 
expertise. Puget Soundkeeper Alliance, et al. v. Ecology, & City of 
Seattle, et ai, PCHB Nos. 07-021, -026 through -030, & -037 
(2008) ... , at 51; Hubbard v. Ecology, PCHB No. 93-73 & 03-103 
(1995)(The Board, in its de novo review, gives due deference to 
Ecology's specialized knowledge and expertise regarding 
hydrology). " 

Rosemere Neighborhood Association v. Department of Ecology, PCHB 

10-013, Concurrence and Dissent, at 2-3 (2011).53 

The majority's failure to defer to Ecology is not an oversight; the 

majority states: 

[T]he board concludes that Ecology is not entitled to deference in 
its characterization and agreement to Clark County's alternative 
flow control model as equivalent under the Phase I Permit because 
Ecology failed to follow the clear and unambiguous terms of the 
permit, and because Ecology's approval of the alternative program 
is unsupported by, and contrary to its own technical or science­
based discussions and assessments of the flow control standard. 

53 App. 2. 
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Rosemere Neighborhood Association v. Department of Ecology, PCHB 

10-013, at 52 (2011).54 But the majority Opinion showed how the Agreed 

Order was contrary to the opinions of Rosemere's experts, not to 

Ecology's science-based discussions and decisions. 

The dissent's discussion of deference is the correct analysis of the 

flaws in the reasoning of the majority, which manifest in the Opinion's 

factual findings. Findings of Fact 7,12,13,21,25,26,27,28,30,32-35, 

38-41,50,53, and 54 all address the technical aspects of the flow control 

program. None of these findings gives appropriate deference to Ecology's 

construction of the Phase I Permit's terms or the Agreed Order's terms. 

None gives appropriate deference to the judgment of the scientists and 

administrators at Ecology as to the effects of the default flow control 

program or of the Agreed Order's flow control program. Consequently, 

none of these findings is supported by substantial evidence in light of the 

whole record, and none of them should be the basis for the PCHB' s 

conclusions of law. 

Ecology witnesses Ed O'Brien, Environmental Engineer, Garin Shrieve, 

Southwest Region Water Quality Section Manager ,and Bill Moore, Program 

Development Services Section Manager in charge of developing all 

54 App. I. 
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stormwatergeeral permits, each testified before the PCHB55 that in his opinion, 

one or more of the following aspects of the Agreed Order provided equal or 

similar protection to receiving waters as compared to the flow control standards of 

the default permit: 

1. The timing of the county's obligation to restore flow to the 
forested condition in response to a development from 
which stormwater runoff was controlled to the rate 
immediately prior to the development; 

EOB testified that in light of (a) the many decades of damage to 

Clark County streams from deforestation and development of watersheds; 

(b) the minimal improvements over the existing conditions in receiving 

waters that could be expected from restoring flow to the forested condition 

on one development; and (c) the need to obtain permits and funding to 

authorize flow restoration projects, a potential delay of two years between 

breaking ground on a development and the completion of a county flow 

restoration project was reasonable, practicable, and not harmful to streams. 

Derek Booth and Jonathan Rhodes testified that any gap in time 

between initial ground disturbance in a development and completed 

construction of facilities that control storm water flow to the forested 

condition could allow serious damage to occur in a stream from 

55 Testimony of Ed O'Brien, CP, App. 6. Testimony of Garin Shrieve, CP, Testimony of 
Bill Moore, CPo 
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stormwater runoff, and therefore the Agreed Order would harm beneficial 

uses of receiving waters. Dr. Booth had testified before the PCHB in 

Puget Soundkeeper Alliance v. Ecology, supra, that the flow control 

requirements of the Phase I Permit would allow the continuation of harm 

to beneficial uses of receiving waters. App. 7 at 10. He did not explain in 

this case, the extent to which he believed that harm with implementation 

of the Agreed Order would exceed harm that continued with the Phase I 

permit. 

Kevin Gray testified that in fact there is no gap in time between the 

triggering of a flow control obligation, and the county's development of a 

flow control restoration project, because the county had already begun to 

build flow restoration projects, thereby accruing flow control credits, 

before incurring a like amount of flow control obligation. 

The PCHB majority chose the BoothlRhodes testimonies as 

evidentiary support for their decision that timing of flow control 

restoration by the county did not provide equal or similar protection to 

receiving waters as that required in the Phase I Permit. This was clearly 

erroneous because it failed to take into account the judgment and expertise 

of the Ecology witnesses. 

OPENING BRIEF - 35 



. . 

2. The measurement of the county's obligation to restore 
flows to the forested condition after a development restores 
flow to the existing condition; 

The PCHB majority states that the metric for determining the 

extent of the county's offsite flow control restoration obligation is "not 

based on any science." The Ecology witnesses testified that the way in 

which the obligation is measured under the Agreed Order is exactly how a 

stormwater flow control facility would be measured onsite. The same 

science-based hydrology modeling is used. The majority should have 

deferred to the technical expertise of the professionals from Ecology in 

this regard. The failure to do so was clearly erroneous. 

3. The location of the stormwater flow control and restoration 
projects built by the county to satisfy its obligations to 
restore flows to the forested condition; 

The Ecology witnesses testified that the outcome of locating flow 

restoration projects off the sites of development would, on a landscape 

scale, be roughly equivalent or similar to locating them on the 

development sites. An offsite restoration project could even be located 

where it would offer more protection to receiving waters than a flow 

control facility on a site chosen for a private developer's convenience. 

Although no flow control project required by the Phase I Permit must have 

its environmental impacts quantified, the majority faulted the Agreed 
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Order for the same lack of required measurement. Although Ecology does 

not check the location and design of flow control facilities under the terms 

of the default permit, the PCHB majority faulted the Agreed Order for the 

ability of the county to choose where to locate projects, using its 

Stormwater Needs Assessment Program (SNAP) and Stormwater Capital 

Improvement Projects (SCIP) tools, and how to design the projects. The 

PCHB majority simply chose to ignore the terms of the permits at issue, 

and to ignore Ecology's testimony that the county's project locations 

would be equally protective of the county's waters. 

4. The harm to the receiving waters and their beneficial uses; 

As noted above, Rosemere's expert Derek Booth had previously 

testified to the PCHB of the harm to receiving waters that would continue 

notwithstanding regulation by the Phase I Permit flow control program. 

Ecology witnesses testified that restoring flow pursuant to the Agreed 

Order would provide a result not much different from that provided by the 

Phase I Permit.56 The majority Opinion ignored that testimony, again 

concluding that it could not be right. Remarkably, although Rosemere had 

the burden of proof before PCHB, and Ecology's testimony was to be 

given great weight, the majority again jumped to the conclusion offered by 
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Rosemere, without regard to the agency's witnesses. Failure to defer to 

Ecology's expertise in reaching its findings was error. 

5. That the Agreed Order reduced pollution from the county's 
MS4 to the maximum extent practicable (MEP standard) 
required by the Federal Clean Water Act and employed all 
known and reasonable methods of prevention, control and 
abatement of water pollution from the MS4 as required by 
state law (AKART standard). 

In contrast to the testimony from Ecology's technical experts and 

permit compliance staff, that the Agreed Order was imposed upon the 

county in the course of compliance proceedings, the majority Opinion 

concluded that the Agreed Order was a failed attempt to justify an alternate 

flow control standard by means of basin planning. Therefore, the majority 

Opinion concluded that no deference was owed to Ecology on the core 

question of the appeal. Given the indisputable fact that the Agreed Order 

was the resolution of a compliance proceeding, the majority's conclusion 

is erroneous. 

The PCHB is required to defer to Ecology, as the agency with 

NPDES authority and technical expertise, in the permissible exercise of its 

discretion and its interpretation of the permits that it issues. Port of Seattle 

v. PCHB, supra. PCHB explicitly refused to defer to Ecology's 

56 App. 6. 
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detenninations that requirements of the Agreed Order would offer 

equivalent or similar protection to receiving waters as the default Permit. 

The majority substituted its own judgment for that of the expert 

agency as to the effects of the county's method of compliance with the 

flow control standard. In this, the PCHB erred, and its Order should be 

reversed. 

V. CONCLUSION 

For the above reasons, Clark County requests that the Court reverse 

and remand the decision of the PCHB. 

Respectfully submitted this 19th day of July, 2011. 
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POLLUTION CONTROL HEARINGS BOARD 
STATE OF WASHINGTON 

ROSEMERE NEIGHBORHOOD 
3 ASSOCIATION; COLUMBIA 

RIVERKEEPER; and NORTHWEST 
4 ENVIRONMENTAL DEFENSE CENTER, PCHB NO. 10-013 

5 Appellants, FINDINGS OF FACT, CONCLUSIONS 
OF LAW, AND ORDER 

6 v. 

7 WASHINGTON STATE DEPARTMENT 
OF ECOLOGY, and CLARK COUNTY, 

8 
Respondents, 

9 
BUILDING INDUSTRY ASSOCIATION 

10 OF CLARK COUNTY, 

11 Intervenor-Respondent. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Appellants Rosemere Neighborhood Association, Columbia Riverkeeper, and Northwest 

Environmental Defense Center ("Appellants" or "Rosemere") challenge Agreed Order No. 7273, 

entered into by the Respondents Washington State Department of Ecology (Ecology) and Clark 

County, related to achieving compliance with the National Pollution Discharge Elimination 

System Phase I Municipal Stormwater General Permit (Phase I Permit). 

The Pollution Control Hearings Board (PCHB or Board) conducted a hearing in this 

matter on September 28 - October 1,2010, at the Board's offices in Tumwater. Attorneys Jan 

Hasselman and Janette K. Brimmer, Eartbjustice, represented Appellants. Assistant Attorney 

General Ronald L. Lavigne, Senior Counsel, represented Respondent Department of Ecology 

("Ecology"). Chief Civil Deputy E. Bronson Potter, and Christine M. Cook, Deputy Prosecuting 
1 

PCIID NO. 10-013 
FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 



1 Attorney, represented Clark County. Intervenor-Respondent Building Industry Association of 

2 Clark County (BIA Clark Co.) was represented by James D. Howsley, of Miller Nash LLP. 

3 The Board hearing the case was comprised of Andrea McNamara Doyle, Presiding, and 

4 Kathleen D. Mix and William H. Lynch, Members. Court reporting services were provided by 

5 Kim Otis and Randi Hamilton of Olympia Court Reporters. 

6 FINDINGS OF FACT 

7 1. 

8 This appeal challenges Agreed Order No. 7273, entered into by Ecology and Clark 

9 County, related to achieving compliance with one aspect of the National Pollution Discharge 

10 Elimination System (NPDES) Phase I Municipal Stormwater General Permit (Phase I Permit). 

11 The history and scope of the Phase I Permit are discussed at length in this Board's decision on 

12 review of that permit. See Puget Soundkeeper Alliance v. Ecology, PCHB Nos. 07-021, -026, -

13 027, -028, -029, -030, -037 (2008) (hereinafter "Phase I Decision"). Ecology developed the 

14 Phase I Permit through an eight year long process. ld at FOF 1. Several events delayed the 

15 issuance of the Phase I Permit, including the federal listing of Puget Sound Chinook Salmon in 

16 1999, and Ecology's decision to revise the states' Stormwater Management Manuals. ld. at FOF 

17 3. The Phase I Permit, a "programmatic permit," requires municipal permittees to implement 

18 area-wide stormwater management programs, rather than regulating discharges from individual 

19 outfalls. ld at FOF 6. The heart of the Phase I Permit requires that permittees implement a 

20 Stormwater Management Program (SWMP), which has ten component parts,! including 

21 
I Listed in Condition S5. 
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requirements to map municipal systems, detect and eliminate illicit discharges, engage in 

2 structural retrofits, and require source controls at existing development. Id. at FOF 9. Of 

3 particular relevance to this case is the SWMP component that requires permittees, including 

4 Clark County, to implement a program to prevent and control the impacts of runotI from new 

S development, redevelopment, and construction sites. The Phase I Permit anticipates that the 

6 permittees will adopt ordinances that require implementation of many aspects of the SWMP, 

7 either by the municipality or by the regulated community which discharges to the municipal 

8 storm sewer system. 

9 2. 

lOIn the Phase I Permit, Ecology chose to regulate stormwater discharges from new 

11 development and redevelopment primarily through the imposition of a new flow control 

12 standard. Permit Condition SS.C.5.h.i. Phase 1 Decision at FOF 38. The flow control standard 

13 is set out in Ecology's 2005 Stormwater Management Manual (2005 Manual), and required for 

14 development projects over certain size thresholds. Ex. J-J6 (Phase I Permit) at Condition 

15 S5.C.5.b.i.2 Under this updated flow control requirement, Phase I permittees must require new 

16 development and redevelopment projects to control the rate at which stormwater is released from 

17 the site to match historical pre-developed (typically forested) conditions, rather than existing site 

18 

19 

20 

21 

2 Ex. J-16 is the version of the Phase I Penn it issued on January 17,2007, and modified on June 17,2009. The most 
recent version of the Phase I Permit, Ex. J-23, was modified on September 1,2010, to incorporate, among other 
things, the Agreed Order that is the subject of this appeal. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

condition runoff.3 The flow control standard, which is contained in the 2005 Manual, represents 

a "default" standard under the Phase I Permit. If certain criteria are met (discussed further in this 

opinion), a permittee can implement an alternative program to the flow control standard. Under 

the same section of the Phase I Permit addressing controlling runoff from new development, 

redevelopment, and construction sites, the permittee must also require use of non-structural 

preventive actions and source reduction approaches, including Low Impact DeVelopment (LID), 

to minimize the creation of impervious surfaces and the disturbance of soils and vegetation 

where feasible. Ex. J-J6 at Condition SS.C.5.b.iii. The Phase I Permit required the ordinances 

necessary to implement this section of the permit to be adopted no later than 18 months from the 

effective date of the permit, by August 16,2008. Id. at Condition S.5.C.b.iv. 

3. 

On January 13,2009, Clark County adopted Ordinance No. 2009-01-01, with an effective 

date of90 days later, or April 13, 2009. Among other things, the ordinance requires the flow 

duration standard for high flows to be engineered to match the existing conditions on the site 

rather than historic, pre-development conditions, as required by the Phase I Permit. Clark Co. 

Code 40.385.020.C.2.a. Clark County did not offer their adopted ordinance to Ecology as an 

equivalent alternative program under the provision of the Phase I Permit that allows a variance 

from the default flow control standard. Insteadt in adopting the January 2009 Ordinance, Clark 

County rejected the regulatory approach Ecology had implemented with the Phase I Permit, and 

3 The standard flow control requirement is to "match development discharge durations to pre-developed durations 
for the range of pre-developed discharge rates from 50% of the 2-year peak flow up to the full 50~year peak tlow." 
Id. at Appendix 1, p. 24. 
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1 determined it would impose a less stringent standard for stormwater control at new development 

2 and redevelopment sites. 

3 4. 

4 On March 17,2009, Ecology issued a Notice of Violation to Clark County alleging that 

5 the county violated the terms of the permit by "[a]dopting a flow control policy that Ecology 

6 determined does not provide equal or similar protection of receiving waters and equal or similar 

7 levels of pollutant control, as compared to Appendix 1 [the 2005 Stormwater Management 

8 Manual]. (CCC § 40.38S.020.C.2.a)." Ex. J-2 at 1. In addition to being late, Ecology also 

9 determined that Clark County's ordinances and manual adopted an exemption for infill and 

10 redevelopment projects from the 0.1 cubic feet per second flow increase threshold, also set out at 

11 Appendix 1 of the Phase I Permit. Jd. In the Notice of Violation, Ecology stated that the purpose 

12 of the flow control requirement is to "reduce harmful impacts on fish, other aquatic life and 

13 streams caused by runoff from development." Jd. Ecology concluded that Clark County's lesser 

14 standards and thresholds for control of runoff from new development and redevelopment would 

15 not provide an equivalent amount of protection to receiving waters and pollutant control, as 

16 required by the Phase I Permit. The Notice of Violation gave the County thirty (30) days to 

17 inform Ecology what steps it had or would take to control pollution and comply with the Order. 

18 Id. at 2. 

19 5. 

20 On January 6, 2010, Clark County and Ecology entered into Agreed Order No. 7273, the 

21 purpose of which was to "establish the actions necessary to bring the County into compliance 
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with Special Condition S5" of the Phase I Permit. Ex. J-l at 1. The Order requires Clark County 

2 to implement a flow control program for new development and redevelopment that Ecology 

3 concluded will result in an equivalent level of protection as the flow control requirement for new 

4 development and redevelopment in the Phase I Permit. Ecology stated that the Agreed Order 

5 "will provide an equivalent level of flow control" to that required under the Phase I Permit. 

6 Ecology also noted that "[t]his approach is consistent with the Permit wherein Permittees are 

7 allowed the option of proposing alternative methods of achieving flow control standards." Ex. J-

8 1 at 3. Rosemere timely filed this appeal challenging the Agreed Order.4 

9 6. 

10 Concept of Agreed Order: Under the Agreed Order, Ecology approved Clark County's 

11 alternative flow control program on the condition that Clark County mitigate runoff from new 

12 development and redevelopment to the historic, pre-development condition through a capital 

13 f10w control mitigation program undertaken at alternative sites selected by the County, and at 

14 County expense. Ex. J-l at 3-4. In other words, the Agreed Order allows Clark County to apply 

15 the lesser flow control standard to new and redevelopment projects in its jurisdiction, utilizing 

16 existing rather than pre-development conditions as the basis for application of the flow control 

17 standard, provided that Clark County "mitigates," or makes up the difference, at another site in 

18 

19 

20 

21 

4The parties filed cross motions for summary judgment on several of the legal issues in this appeal, all of which the 

Board denied. In denying summary judgment, the Board determined that it needed a better record in order to reach a 
decision about whether the Agreed Order provides equal or similar protection of receiving waters as the Phase I 

Pennit. The Board concluded that Rosemere, as the appealing party, would continue to bear the burden of proof in 
challenging the Agreed Order but that Ecology also bore the burden of establishing the baseline against which it 
detennined the equivalency of Clark County's alternative. Order Denying Summary Judgment, at 16-18. 
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the County. The Agreed Order allows the County to mitigate by building several types of flow 

2 control facilities as capital improvement projects. These include stormwater retention, 

3 infiltration and detention facilities, existing facility retrofits or reconstruction, including LID 

4 retrofits, and conversion of land cover to historical forest. Ex. J-1 at Attachment A, pp. 4-7. 

5 7. 

6 Authority for Agreed Order: The Agreed Order entered into between Ecology and Clark 

7 County relies on that term of the Phase I Permit that allows there to be adjustment or variance of 

8 the flow control requirements, by use of "more stringent requirements," and/or requirements that 

9 may be "tailored to local circumstances through the use of basin plans or other similar water 

10 quality and quantity planning efforts." [d. at Condition S.5.C.S.b.i. The permit requires that any 

11 such local alternative standards "shall provide equal or similar protection of receiving waters and 

12 equal or similar levels of pollutant control" relative to the default standard. [d. Because this is 

13 the standard the Board must apply to evaluate the Agreed Order under appeal in this case, we 

14 first make findings related to whether the prerequisites under the Phase I Permit for allowing an 

15 adjustment or variance to the flow control standard have been met, then make findings related to 

16 the scope of the Agreed Order, followed by findings related to the requirements of the Phase I 

17 Permit, and the manner in which the County will implement the Agreed Order. These form the 

18 basis of our analysis and conclusions as to why the mitigation program of the Agreed Order fails 

19 to provide equal or similar protection to receiving waters and equal or similar levels of pollutant 

20 control to that required by the Phase I Penn it. 

21 
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retention and detention facilities, which involve using the Western Washington Hydrology 

2 Model (WWHM) or the Clark County version of the WWHM. Ex. J-J at Attachment A, p. 5. 

3 Additional details regarding Clark County's tracking and accounting system for the mitigation 

4 requirement are specified in Attachment A of the Agreed Order. County's Development and 

5 Redevelopment Flow Control Mitigation Program ("Mitigation Program"). Ex. J-I at 4 & 

6 Attachment A. 

7 lO. 

8 Location of Mitigation Projects: Mitigation projects to address the County's mitigation 

9 obligation must be built within the same Water Resource Inventory Area (WRIA), of which there 

10 are two in Clark County.s The Agreed Order states that "[T]o the extent!easible, the locations of 

11 Mitigation Projects should support identified needs and recommendation in existing resource 

12 management plans, and should also align with the County's policies on environmental 

13 mitigation. Projects should be prioritized by watershed and then WRIA, in consideration of the 

14 distribution of the County's Mitigation Obligation." (emphasis added.) Ex. J-l at Attachment A, 

15 p. 8. Clark County will use its current Stormwater Needs Assessment Program (SNAP) and 

16 Stormwater Capital Improvement Program (SCIP) to scope, prioritize, and plan flow control 

17 mitigation projects. Jd. The Agreed Order. gives the County considerable leeway in how it 

18 ultimately selects mitigation projects, stating as follows with respect to development and 

19 prioritization of mitigation projects: "Within the group of projects deemed most suitable to 

20 
5 WRIA 27. which drains the northern portion of the County to the Lewis River and its tributaries. and WRIA 28. 

21 which drains the southern portion of the County to the Columbia River and its tributaries. Beyerlein Testimony. 
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1 watershed conditions, highest priority may be given to projects having the best cost/benefit ratios 

2 in terms of cost per lmit of land cover, mitigated." Id. Ecology does not have a role in the review 

3 or approval of the prioritization process or the mitigation projects selected under the Agreed 

4 Order. 

5 11. 

6 Timing of mitigation: The County must meet its flow control mitigation obligation 

7 within two calendar years from the calendar year the development project being mitigated starts 

8 construction or land disturbing activity. Ex. J-J at Attachment A, p. 9. For example, a 

9 development project requiring mitigation that began construction anytime during calendar year 

10 2009 must be mitigated by the end of calendar year 2011. [d. Since various types of subdivision 

II and other construction approvals are valid for periods oftwo to seven years, and possibly longer 

12 with extensions, this will result in mitigation obligations extending well beyond the term of the 

13 current permit and into the future several years. See e.g., RCW 58.17.170 and CCC 14.06.105.5. 

14 12. 

15 Use of Vesting, and Relevant Effective dates: Under the Agreed Order, the County incurs 

16 a potential mitigation obligation for any new or redevelopment project that meets threshold 

17 requirements for flow control facilities under the Phase I Permit and that "vested" under state 

18 vesting laws 6 on or after April 13, 2009. Ex. J-l at Attachment A. Stated another way, the 

19 Agreed Order does not require mitigation for all projects as of August 16, 2008, the Phase I 

20 Permit's deadline for adoption of ordinances, but rather provides the County an additional eight 

21 6 RCW 58.17.033 (subdivision code) and RCW 19.27.095 (building pennits). 
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1 month delay before applying the flow control standard to new applications for development or 

2 redevelopment. The Agreed Order also allows the County to receive mitigation credits for any 

3 qualifying flow control mitigation projects completed after April 13,2009, irrespective of when 

4 they were designed, approved, or started construction. Ex. J-J at Attachment A. In practice, this 

5 has allowed the County to receive a large amount of mitigation credit for a project that was well 

6 underway before the Agreed Order was executed or before the County incurred any mitigation 

7 obligations.7 Numerous commercial and multifamily building permit applications, as well as 

8 numerous subdivision permit applications, vested for land use purposes between August 16, 

9 2008, and April 13,2009.8 Exs. A-58, A-59. One of these subdivisions is approved for 103 

10 single-family lots. Snell Testimony. Ex. A-67. EPA expressed concern that the delayed effective 

11 date under the Agreed Order provides less cumulative flow control over its term than the Phase I 

12 Permit. Shrieve Testimony, Ex. A-22. NMFS likewise expressed concerns over the lag time 

13 between August 2008 and April 2009, and stated that there is "no scientific justification" for this 

14 delay. Shrieve Testimony, Ex. A-23. Costs can be significant, however, if a project needs to be 

15 re-designed. Killian Testimony. 

16 

17 

18 

19 

20 

21 

7 The County has reported mitigation credit for 11 acres of Effective Impervious Area, 15 acres of Lawn/Landscape, 

and 2 acres of Pasture in connection with its completion in 2009 and 2010 of the 152nd St. project (aka "Encore 
North Phase In), a project that has been on the County's capital projects list for several years. Ex. J-20. 

a A subdivision will discharge into a municipal separate storm sewer system (MS4) approximately 80 to 90 percent 

of the time. Gray Testimony. 
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13. 

2 Monitoring/A1aintenance o/mitigation projects: The Agreed Order does not include any 

3 requirements for the County to monitor or maintain the mitigation projects it constructs under the 

4 Mitigation Program. Clark County's Stormwater Facility Maintenance Manual, and its 

5 Stormwater Manual, set forth the requirements for monitoring, inspecting, and maintaining 

6 stormwater mitigation facilities. Exs. R·29 & R-30. 

7 14. 

8 Funding 0/ Mitigation Program: The Agreed Order requires the County to maintain 

9 funding sources adequate to comply with the Agreed Order. Ex. J-J at p. 4. Parties to the 

10 Agreed Order anticipated that the County's Clean Water Fund would be used to plan and 

11 construct mitigation projects, although the Agreed Order provides that the County may use any 

12 allowable funds to pay for mitigation projects. Ex. J.j at Attachment A, p. 11. 

13 15. 

14 Reports to Ecology: Clark County will report to Ecology annually on the status of its 

15 Flow Control Mitigation Program, as an attachment to the annual report required by the General 

16 Permit. The Agreed Order sets out the elements of the annual report, and also requires the 

17 County to include a narrative describing the funding status of the mitigation program, identifying 

18 any anticipated shortfalls. Beyond this reporting requirement, Ecology has no role in selection of 

19 mitigation projects, and no responsibility for review or approval in project selection or 

20 prioritization. There is no requirement in the narrative reporting for the County to compare 

21 results achieved through the mitigation program against any criteria related to stream or basin 

PCHB NO. 10-013 
FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 

12 



health or recovery, or to identify whether significant areas of salmon habitat are being mitigated 

2 to compensate for similar significant areas of salmon habitat where historic pre-development 

3 conditions are not being mitigated at the site of the new development or redevelopment. Ex. J-1, 

4 at Attachment A, p. 10. 

5 16. 

6 On September 1,2010, Ecology modified the Phase I Permit to incorporate the 

7 substantive provisions ofthe Agreed Order into the permit. Ex. J-23. Rosemere timely filed an 

8 appeal of the Permit Modification. 

9 17. 

lOIn coming to agreement with Clark County, Ecology evaluated the Agreed Order to 

11 determine if it was equivalent to Phase I Permit requirements under the terms of Condition 

12 SS.C.S.b. 0 'Brien Testimony. Ecology now contends that the Agreed Order does not change the 

13 default flow control standard, but rather provides a different administrative way to meet it, 

14 simply allowing it to be applied at a different site. 0 'Brien Testimony. The County and Ecology 

15 also attempt to recast the Agreed Order as something other than a "mitigation" program, by 

16 stating the County is meeting its obligation to match the Phase I Permit flow control standard, 

17 just at an alternative location. Gray Testimony. If Ecology (and the County) is correct in this 

18 latter interpretation, then Clark County was not required to conduct basin planning or a similar 

19 water quality and quantity planning effort prior to Ecology's approval of the alternative flow 

20 control program under Condition SS.C.S.b. The Board will first consider the purpose of basin 

21 
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planning and the purpose of the flow control standard, in developing its conclusions of law on 

2 this issue. 

3 18. 

4 Appendix 1 to the Phase I Permit and the Stormwater Management Manual for Western 

5 Washington provide further specificity on how basin plans, referenced in Condition SS.C. of the 

6 Phase I Permit as an alternative planning effort, are to be developed. Appendix 1 states that an 

7 alternative requirement for Western Washington may be established through application of 

8 watershed-scale hydrological modeling and supporting field observations. Ex. J-17 at Appendix 

9 1 (Minimum Technical Requirements for New Development and Redevelopment), pp. 25 & 28.9 

10 Appendix 1 also requires that before a basin plan can modify the minimum requirements of the 

11 Phase I Permit: it must be formally adopted by all jurisdictions with responsibilities under the 

12 plan, all ordinances and regulations called for by the plan must be in effect, and the basin plan 

13 must be reviewed and approved by Ecology. [d. at p. 29. 

14 19. 

15 It is unrebutted that Clark County did not prepare a basin plan using watershed-scale 

16 hydrological modeling and supporting field observations, it did not adopt a basin plan, and 

17 Ecology did not review and approve a basin plan for Clark County as an underlying basis for the 

18 alternative program set out in the Agreed Order. Instead,Clark County will use its Stormwater 

19 Needs Assessment Program (SNAP) and Stormwater Capital Improvement Program (SCIP) to 

20 
9This is the same requirement as set forth as a minimum requirement for flow control in the Stormwater 

21 Management Manual for Western Washington. Ex. J-19 at Vol. \, §2.5.7, p. 2-33. 
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scope, prioritize, and plan tlow control mitigation projects. Ex. J-J at Attachment A, p. 8. 

2 These planning documents relied upon by Clark County to justify its alternative tlow regime, fall 

3 far short of what is contained in a basin plan. A basin plan includes several key components, 

4 including a discussion of zoning, projected build-out, an evaluation of every stream channel 

5 (each which has been walked), a hydrologic model, and water quality data that includes new 

6 sampling. Essential information such as hydrologic modeling is missing in many of the SNAP 

7 manuals. Booth Testimony. Rod Swanson, the NPDES Coordinator for Clark County, 

8 acknowledged the SNAP manuals are not basin plans. Swanson Testimony. Similarly, SCIP is a 

9 process whereby the County uses objective criteria to evaluate and prioritize the many possible 

10 stormwater capital improvement projects, allowing public input on the allocation of resources. 

11 Ex. J-3. It is not a basin plan in any sense of the word. 

12 20. 

13 The Phase I Permit requires that municipalities' Stormwa1er Management Programs 

14 (SWMP) must prevent and control the impacts of runoff from new and redevelopment activities. 

15 Ex. J-J6 at Condition S.S.C.S.a-b.ii. In order to do so, the Phase I Pennit required 

16 implementation of a new, more stringent default flow control standard, with the attendant 

17 thresholds and definitions contained in Ecology's 2005 Stormwater Management Manual. This 

18 new standard was developed over a long period of time, and replaced the previous "peak" flow 

19 standard. Ex. 1-16 at Condition S.S.C.S. Under the Phase I Permit, municipal permittees are 

20 required to control stormwater flows from certain new and redevelopment projects to levels that 

21 match historical pre-developed (typically forested) conditions, under certain peak flow 

15 
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conditions. 10 In other words, it requires facilities be engineered so that discharges are not 

predicted to exceed the predevelopment flow duration for a range of storm events. 0 'Brien 

Testimony, Booth Testimony. The Independent Science Panel, which reviewed Ecology's 

Stormwater Management Manual for Western Washington, determined the flow control standard 

and the requirement to match flows estimated for an historic land cover condition, was 

appropriate to use in all watersheds, regardless of a watershed's current level of development. II 

Ex. R-77 at p. 11. 

21. 

A primary goal of the new flow control standard of the Phase I permit is to make progress 

in reducing high flows of stormwater from all new development, redevelopment, and 

construction sites· that contribute to accelerated erosion of stream channels. 0 'Brien Testimony, 

Booth Testimony. Ecology identified the purpose of the flow control requirement (Condition 

S.5.C.5.b.ii}as being "to reduce negative impacts on water quality, fish, other aquatic life, and 

streams caused by increased runoff from new development and redevelopment and to reduce 

impacts from existing development." Ex. J-l. Stated another way, the Phase I permit's flow 

control standard is intended to ensure flows from new and redevelopment do not make existing 

conditions worse and, where existing conditions/flows are different from historic flows, require 

10 The standard flow control requirement is to "match development discharge durations to pre-developed durations 
for the range of pre-developed discharge rates from 50% of the 2-year peak flow up to the full 50-year peak flow." It 
applies to projects of a specified size or generating a specified amount of stonnwater discharge. [d. at Appendix I, p. 

24. 

11 The Independent Science Panel was created by the Legislature in 1998 to provide scientific oversigbt and review 

of the State's salmon recovery efforts. Ex. R-77, p. I. 
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that post-development flows restore flows to more natural conditions. While the flow control 

2 standard was not expected to restore aquatic habitat, or eliminate all erosion from a development 

3 site, it represented a substantial advancement in the effort to reduce adverse impacts to stream 

4 hydrology and water quality associated with stormwater runoff, and associated high t1ows, from 

5 ongoing urbanization, offering significant protections for streams from erosion and other adverse 

6 consequences. Booth Testimony, O'Brien Testimony. In discussing the objective of the flow 

7 control requirement and flow control BMPs, the Stonnwater Management Manual for Western 

8 Washington states that "[m]aintaining the naturally occurring erosion rates within streams is 

9 vital, though by itself insufficient, to protect fish habitat and production. t.- Ex. J-J9 at Vol. 1, 

10 §2.5.7, pp. 2-34. 

11 22. 

12 In the Phase I Decision, this Board discussed the need for the NPDES Phase I Pennit to 

13 comply with the Clean Water Act requirement to reduce pollution to the maximum extent 

14 practicable (the "MEP" standard). The Board also concluded that state law had a similar 

15 requirement, wherein all waste discharge permits must incorporate permit conditions that require 

16 all known, available and reasonable methods of treatment to control discharges and protect water 

17 quality (the "AKART" standard) Phase 1 Decision at COL 12. The Board also found as follows 

18 with respect to the conditions of the Phase I Permit: "Ecology views these SWMP requirements, 

19 in the aggregate, to represent MEP standard; that is, permittees who implement all of the 

20 program requirements in combination with one another are considered by Ecology to be reducing 

21 pollutants to the maximum extent practicable .... " Phase J Decision at FOF 8. Ultimately, the 
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1 Board concluded that the permit's reliance on a flow control standard as the primary method to 

2 control stormwater runoff from MS4s failed to reduce pollutants to the federal MEP standard, 

3 and did not represent application of all known, available and reasonable methods of treatment 

4 under state law because it placed insufficient reliance on the application of low impact 

5 development (LID) techniques in combination with the flow control standard. These findings 

6 and conclusion are discussed further below. Phase I Decision. 

7 23. 

8 Ecology determined that in order to satisfy MEP and AKART, permittees must adopt 

9 their updated flow control requirements no later than 18 months after the effective date of the 

10 permit (August 16, 2008), and begin applying those requirements within a reasonable period of 

11 time after adoption (30-90 days). The Phase I Permit's Appendix 1 does not specify a precise 

12 date by which the post-construction stormwater control facilities need to be operational relative 

13 to the start of construction or land-disturbing activity at development sites. As a practical matter, 

14 they are typically constructed as part of the site-development process, when the developer 

15 installs the infrastructure for the new or redevelopment. In a subdivision, for example, this 

16 means they are constructed when the roads and utilities are installed, prior to the construction of 

17 the individual residences within the subdivision. 0 'Brien Testimony_ 

18 24. 

19 The Phase I Permit does not require either municipal permittees or developers to monitor 

20 the effectiveness ofthe stormwater control facilities constructed in compliance with the permit's 

21 default flow control standard in Condition S.5.C.b.ii. The permit requires that municipal 
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1 permittees' stormwater management programs must use qualified personnel to perform post-

2 construction inspections of all development sites that meet the thresholds of the default flow 

3 control standard, provide for the development of maintenance plans for permanent stormwater 

4 facilities, and assign responsibility for such maintenance. Ex. J-J6 at Condition S.S.C.b.vi. 

5 25. 

6 The Board finds that the Agreed Order rests on no science as to the comparability of its 

7 mitigation metric in relation to the Phase I Permit's flow control approach, and has no 

8 requirement on a going forward basis that calls for a comparison of the benefits gained at a 

9 mitigation site, compared to the detrimental effects at a new development site where a lesser 

10 control standard is utilized. As discussed earlier, the Agreed Order allows the County 

11 considerable leeway in how it ultimately selects and sites flow control mitigation projects. The 

12 only restriction is that mitigation projects to address the County's flow control mitigation 

13 obligation must be built within the same WRIA. While the mitigation obligation is measured 

14 and tracked by acres for each of three land-cover types, it does not require the County to track or 

15 account for either the soil type or the slope of the new or redevelopment project site triggering 

16 the mitigation obligation, and it does not require the mitigation sites to have the same soil type or 

17 slope as the site of the new or development project. As discussed below, the acreage metric set 

18 forth in the Agreed Order, and the siting of flow control mitigation projects without any 

19 requirement for Clark County to address equivalent impacts to the environment and beneticial 

20 uses, lack a scientific basis and is inconsistent with directives to protect beneficial uses. 

21 
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2 26. 

3 The majority of the Board finds that the acreage metric is fundamentally flawed. 

4 Ecology believes this acreage metric is useful because it is straight-forward and is less likely for 

5 a permittee to be able to "play games with." 0 'Brien Testimony. While the acreage metric may 

6 be simpler and easier to implement, the majority finds it is critically flawed because it is based 

7 entirely upon a mathematical perspective and there are no data, studies, or scientific support to 

8 support its underlying assumption that harm caused to one stream can be mitigated through a 

9 project in a different subwatershed. Under this acreage metric, it is highly unlikely there will be 

lO any relationship between the harm and the benefit. Winters Testimony. 

11 27. 

12 The acreage metric also completely ignores the purpose of the flow control requirement 

13 in the first instance, which is to "reduce harmful impacts on fish, other aquatic life and streams 

14 caused by runoff from development." Ex. J-2 at p. 1. Multiple witnesses stressed how the 

15 acreage metric fails to consider and mitigate for actual impacts on the environment, for example 

16 eroded stream banks and scoured substrates. Booth Pre-Filed Testimony at ~33. Salmon and 

17 steel head populations are influenced by the importance of the habitat affected, and the areas to be 

18 used for mitigation do not need to account for any of these attributes. Rhodes Pre-Filed· 

19 Testimony at ~36. 

20 

21 
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28. 

2 The weight of expert testimony recognizes that streams, once degraded, can continue to 

3 degrade. "[T]he high flow durations from even a partially developed site will be highly 

4 disruptive to streams." Booth Pre-Filed Testimony at ~24. "[D]amage to receiving waters from 

5 storm water flow from developed areas is cumulative. Damage to a stream builds on itself each 

6 time it rains as the water flows faster, cuts stream banks and scours stream beds further, and the 

7 hydro graph becomes more extreme. In other words, a flow duration standard based on meeting 

8 only existing conditions (like Clark County's) [at new development sites] does not freeze the 

9 environmental conditions in place, but allows for ongoing cumulative degradation of the stream. 

10· Moreover, the status quo in Western Washington, including Clark County, is currently degraded 

11 . " with many streams unable to support beneticial uses and even basic ecological function due in 

12 large part to stonnwater runoff from developed areas." Booth Pre-Filed Testimony at ~26. Doug 

13 Beyerlein, Clark County's expert witness on hydrology, did not disagree with Dr. Booth's 

14 research and agreed that Clark County streams are not stabilized. Beyerlein Testimony. 

15 Ecology's expert, Ed O'Brien, also acknowledged that streams are still degrading, that there is 

16 nothing Wlique about Clark County that precludes use of Ecology's default flow control 

17 standard, and that no part of Clark County qualifies as a highly urbanized area for purposes of 

18 applying a lesser standard. 0 'Brien Testimony. The Board finds that the streams in Clark 

19 County are subject to further degradation. 

20 

21 
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29. 

2 Ecology recognizes that the flow control standard is a water-quality based standard and 

3 not just a technical standard. The flow control standard, therefore, goes beyond the state's 

4 requirement to implement AKART. Ecology also states that the tlow control standard tries to 

5 address past harms to streams, but was not intended to address all biological factors. 0 'Brien 

6 Testimony. Simply because all biological factors are not meant to be addressed by the flow 

7 control standard, however, does not mean all biological factors on the ground can be ignored, 

8 especially given the purpose of the flow control standard to protect beneficial uses in the stream. 

9 Ecology has, in connection with this case, recognized the importance of preserving beneficial 

10 uses when evaluating flow control regimes. The Department stated that "[to] relieve any 

11 developed area of a retrofit obligation for flow control, the County has to prove that a stretch of 

12 stream channel has not been altered by flows from existing development; or that the altered 

13 stream channel is still compatible with preserving the necessary beneficial uses." Ex. A-50 

14 (emphasis added.) 

15 30. 

16 The experts all agree that factors such as soil type, slope, and other conditions are highly 

17 variable from site to site, and those variables have consequences for how alteration to the site 

18 impacts the stream. "[V]ariables such as stream size, soils in stream beds and banks, slope and 

19 characteristics of stream banks, grade, vegetation in-stream and near-stream as well as previous 

20 damage can all result in different reactions by a stream to stormwater and attempts to address it. 

21 An amount or type of development that causes minimal damage in one stream may dramatically 
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alter the morphology of another. Booth Pre-Filed Testimony at ~18. "Development on a highly 

2 infiltrative soil will likely result in particularly large increases in nmoff. . . . Mitigation on a 

3 less-infiltrative soil somewhere else can never recover the loss of recharge or commensurately 

4 reduce the increase in stream discharge." Booth Pre-Filed Testimony at ~34. 

5 31. 

6 In the Lower Columbia basin, several salmon and steelhead populations are listed as 

7 threatened or endangered under the federal Endangered Species Act. Rhodes Pre-Filed 

8 Testimony at ~8. Clark County is one of the fastest growing counties within the state. Ex. A-49 

9 at p. 1. The evidence indicates that potential impacts to fish and other aquatic organisms from 

10 stormwater can be significant, and is essentially unrebutted. In 1999, the state of Washington 

11 identified stormwater runoff as a major factor in the degradation of salmon streams in developed 

12 areas in the" Statewide Strategy to Recover Salmon: Extinction is Not an Option" (Statewide 

13 Strategy). The Statewide Strategy recommended that Ecology update the 1992 Stonnwater 

14 Management Manual to provide guidance for applying the most recent stonnwater management 

15 science and technology to new development and redevelopment to comply with water quality 

16 standards and contribute to the protection of beneficial uses of the receiving waters. Ex. R-77 at 

17 p. 1. The testimony of the experts echoes the relationship between stormwater and negative 

18 impacts to fish. "[C]ombined effects significantly reduce the survival and production of salmon 

19 and steelhead and can cause long.term degradation of what was once good spawning and rearing 

20 habitat to a degree that renders it unusable or unproductive." Rhodes Pre-Filed Testimony at ~16. 

21 
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32. 

2 The majority of the Board finds that the terms of the Agreed Order are insufficient to 

3 protect beneficial uses. Under the terms of the Agreed Order, Clark County can allow an 

4 important spawning reach to be impacted by application of the old flow control standard, and 

5 then, a few years later, mitigate the same number of acres in a watershed area that may not be 

6 occupied by fish or that does not have as important spawning or rearing habitat. Rhodes Pre-

7 filed Testimony at ~32. The evidence before the Board supports this conclusion by stating as 

8 follows: "The Clark County standard is plainly insufficient to protect beneficial uses like salmon 

9 and other aquatic life, and healthy aquatic conditions generally." Booth Pre-Filed Testimony at 

1 0 ~25. Clark County contends that its approach of targeting streams and watersheds for 

11 improvements where the greatest problems exist is the best approach for successful mitigation 

12 rather than mitigating all development at the development site. Gray Testimony. While the 

13 Board does not disagree with this statement. the majority finds that the Agreed Order does not 

14 require such targeting. 

IS 33. 

16 Ecology acknowledges that the location of where flow enters a stream can impact the 

17 system. If the flow enters a higher portion of a stream, then generally there is a greater impact 

18 on the stream channel because there is an impact throughout the system. 0 'Brien Testimony. 

19 As noted by one of the Petitioners' experts, "There is nothing in the Agreed Order approach that 

20 would prevent the harm from occurring in the most ecologically valuable subwatersheds (for 

21 example, headwaters, riparian buffers, salmon habitat, etc.) in exchange for mitigation that is in 
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the least ecologically important areas (degraded, highly developed, far downstream, etc.), but 

2 that happens to meet the acreage requirement in the same WRIA." Booth Pre-Filed Testimony at 

3 ~36. Viewed in a different context, if development occurred near a stream that ultimately 

4 discharged to an area of shellfish production that was in danger of being closed because of 

5 storm water contaminants, allowing the mitigation of the historical damage to occur in an entirely 

6 different stream that discharged near an industrial area would easily be recognized as not being 

7 equivalent in its impact on beneficial uses. 

8 34. 

9 The United States Environmental Protection Agency (EPA) expressed multiple concerns 

10 over Clark County's proposed flow control program in a letter to Ecology. EPA emphasized that 

11 stormwater impacts to salmon bearing streams constitutes a significant limiting factor to the 

12 recovery of ESA listed salmon in Western Washington. EPA stated its belief that mitigating 

13 urban and urbanizing stormwater impacts will require a three prong approach: 1) state of the art 

14 methods to minimize the impacts from new development, 2) enhanced gradual improvement of 

15 baseline conditions as redevelopment occurs, and 3) enhanced investment in retrofit projects to 

16 reduce stormwater impact from developed land. Ex. A-22. The Agreed Order does not 

17 necessarily allow for gradual improvement of baseline conditions in areas that are significant to 

18 salmon. Furthermore, by subsidizing mitigation, Clark County's is not making the enhanced 

19 investment in retrofit projects called for by EPA (discussed further in this opinion). 

20 

21 
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35. 

2 The National tvlarine Fisheries Service (NMFS) also sent a letter to Ecology expressing 

3 concerns over Clark County's proposed flow control program. NMFS emphasized the science 

4 that went into the development of the default flow control standard: "In Ecology's 2002 review 

5 material provided to the Independent Science Panel, Ecology stated that the use of the pre-

6 developed, forested conditions standard was' ... the most appropriate assumption necessary to 

7 help achieve the federal and state water pollution statutory and regulatory requirements to 

8 maintain beneficial uses." NMFS also noted that in the Notice of Violation Ecology issued to 

9 Clark County, Ecology stated that "aflow control target is not defensible unless analyses of 

10 basin flows and stream geomorphology indicate it will produce aflow regime compatible with 

11 sustaining and restoring beneficial uses." Ex. A-23 at p. 2. NMFS also commented that while 

12 the Clark County program appeared to be aiming to provide equivalent effects to receiving water 

13 bodies, effects on specific river systems may not be equivalent, and expressed concern about the 

14 lack of guidelines in the mitigation program to address effects to listed salmon and steelhead as 

15 important factors to be considered in selecting mitigation sites. Ex. J-18. NMFS also described 

16 the adverse effects certain pollutants in stonnwater discharge have upon salmon, and that 

17 reducing the volume of stormwater can help salmon avoid these detrimental effects. NMFS 

18 further concluded that "The expectation that mitigation based solely on acreage and land use type 

19 will be effective to adequately reduce flow control effects is not supported by best available 

20 science." Ex. A-23 at p. 3. 

21 
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1 36. 

2 The Fact Sheet for the Phase I Permit discusses the wide range of impacts stonnwater can 

3 have upon fish, invertebrates, and water quality. The Fact Sheet also recognizes that impacts 

4 from stormwater are highly site-specific and vary geographically due to differences in local land 

5 use conditions, hydrologic conditions, and the type ofreceiving water. Ex. J-J5 at p. 8. In 

6 addition, the Fact Sheet recognizes the link between pennit requirements and the protection of 

7 beneficial uses by citing to RCW 90.48.010. This statute declares as the public policy of the 

8 state to maintain the highest possible standards to insure, among other ends, the propagation and 

9 protection of wild life, birds, game, fish, and other aquatic life. Ex. J-J5 at p. 16. 

10 37. 

11 Ecology'~ uncertainty regarding whether Clark County will undertake mitigation in areas 

12 that are ecologically valuable to salmon and other aquatic life, or which is otherwise important to 

13 water quality, is evident in Ecology's response to interrogatories. When asked whether the 

14 habitat/stream classification or status of water quality had any bearing in the mitigation 

15 provisions of the Agreed Order, Ecology responded: "The Agreed Order does not require 

16 habitat/stream classification or status of water quality, but Ecology expects the County will 

17 consider these factors in prioritizing mitigation projects." (emphasis add.ed.) Ex. A-4 at p. 16 

18 (Interrogatory No. 21). 

19 38. 

20 In contrast to the lack of evaluation required in the Agreed Order for mitigation to be 

21 based on environmental impact, the Department of Ecology devotes five pages in its guidance on 
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wetland mitigation to the types of analyses that must be conducted to justify mitigation in that 

2 context. Booth Pre-Filed Testimony at ~36. (citing Wetland Mitigation in Washington State-

3 Part I: Agency Policies and Guidance (Version 1),2006, pp. 55-59). 

4 39. 

5 In December 2008, Ecology issued "Making Mitigation Work,,12 as a shared vision by the 

6 Mitigation That Works Forum (Forum) for successful mitigation and to identify practical actions 

7 that could be taken to make all aspects of environmental mitigation work better and to improve 

8 outcomes. Ex. A-25 at p. 2. The Forum found that many mitigation projects continue to be 

9 poorly sited, poorly designed and implemented, and poorly maintained, without sufficient 

10 attention being devoted to monitoring and adaptive management. Therefore, ecological values 

11 and functions continue to be lost, watershed conditions increasingly degrade, especially in 

12 developing areas. Id. at p. 3. One of the Forum's recommendations was the use ofa compliance 

13 monitoring and inspection checklist for mitigation projects. The Forum recommends that when 

14 compliance monitoring shows that a mitigation project is not working, prompt efforts should be 

15 undertaken to correct the problems so that the mitigation project can provide environmental 

16 functions and values. Id. at p. 24. As discussed earlier, the Agreed Order fails to include any 

17 monitoring for its flow control mitigation projects. Monitoring of Clark County's mitigation 

l8 projects under the Agreed Order has been described as "vital" by a hydrologist. Rhodes 

19 Testimony. 

20 
12 Although Respondent Clark County tried to establish that this document was limited to wetland mitigation, a 

21 review of the document clearly shows this is not the case. See for example, Section 2.4, where mitigation for 
wetland, stream, shoreline and nearshore impacts is discussed. Ex. A-25, p. 13-/4. 
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40. 

2 In addition to establishing the new t10w control standard, the same section of the Phase I 

3 Permit applicable to new development, redevelopment, and construction sites also requires that 

4 the permittees' stormwater management program "must require non-structural preventive actions 

5 and source reduction approaches including Low Impact Development techniques (LID) to 

6 minimize the creation of impervious surfaces, and measures to minimize the disturbance of soils 

7 and vegetation where feasible." Ex. J-16 at Condition SS.C.S.h.iii. The Phase I Permit's 

8 modified conditions related to LID were the result of this Board's decision in the Phase I case. 

9 In that decision the Board made lengthy and specific findings that LID was a well-established 

10 concept, and the basic BMPs that constituted LID well-defined. The Board found that utilization 

11 of LID techniques "may be useful (or even in some cases necessary) to meet the flow control 

12 standard on a particular site." Phase I Decision at FOF 38. The Board's extensive, and 

13 unchallenged, findings of fact related to LID stated, among other findings that "[ r ]equiring 

14 municipalities to impose parcel and subdivision-level LID best management practices represents 

15 a cost effective, practical advancement in stormwater management." [d. at FOF 60. The Board 

16 concluded that LID methods are known and available method to address stormwater runoff at the 

17 site, parcel, and subdivision level, and ordered the Phase I permit modified to required LID, 

18 where feasible, in the SWMP of each municipal permittee. Phase I Decision at FOF 66; 

19 41. 

20 Ecology's Notice of Violation to Clark County originally identified a second problem 

21 with the County's compliance with the Phase I Permit's condition S5.C.S requirements, in 
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addition to the "existing" versus "pre-development" conditions problem. Specifically, Ecology 

2 cited the County for adopting an exemption for certain development projects from one of the 

3 thresholds that triggers the duty to control high now durations. Ex. J-2. The new stormwater 

4 ordinances adopted by the County in response to the Phase I Pennit on January 13,2009, 

5 included an exemption for infill and redevelopment projects from the one tenth (0.1) cubic feet 

6 per second (efs) flow increase threshold identified in Minimum Requirement No.7 of Appendix 

7 1. As part of the Agreed Order, the County agreed to change its codes and manual during the 

8 County's fall 2009 Biannual Code Review to remove the exemption of infill and redevelopment 

9 projects from the 0.1 efs flow increase threshold contained in Minimum Requirement 7, which 

10 would become effective no later than December 8, 2009. Ex. J-J at 4. However, during the 

11 window between the adoption of the non-compliant code and the subsequent removal of the 

12 exemption, many commercial projects and subdivisions vested under Clark County's land use 

13 regulations. Exs. A-58, A-59. 

14 42. 

15 In addition to establishing a flow control standard at new development sites and requiring 

16 implementation of LID where feasible, the Phase I Permit also required local governments to 

17 include a structural stormwater control program in their stormwater management program to 

18 prevent or reduce impacts to waters caused by discharges from the MS4. Ex. J-16 at Condition 

19 SS.C.6. Sometimes referred to as the "structural retrofit" program, this permit term required 

20 Phase I municipalities to consider impacts of stormwater discharges from existing development, 

21 and areas of new development. The program was to address impacts "not adeq uately controlled 
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1 by the other required actions of the SWMP," and required proposed projects and an 

2 implementation schedule. The permit offered a number of examples of programs that could meet 

3 this requirement, such as regional flow control facilities, water quality treatment facilities, 

4 retrofits of existing facilities, and property acquisitions, among others. Id. 

5 43. 

6 As part of the minimum performance measures for the structural stormwater control 

7 program, each permittee must include the goals that are intended to be achieved; the planning 

8 process used to develop the program, including, among other factors, the type of characterization 

9 information considered and the amount budgeted for implementation; and a description of the 

10 prioritization process, procedures, and criteria used to select the structural stormwater control 

11 projects. For planned individual projects, and programs of small projects, the following detailed 

12 information must be provided: the estimated pollutant load reduction that will result from each 

13 project designed to provide stormwater treatment; the expected outcome of each project designed 

14 to provide flow control; any other expected environmental benefits; and if planned, the 

15 monitoring or evaluation of the project and the monitoring or evaluation results. Ex. J-16 at 

16 Condition 85.C.6. Recognizing that mitigation projects under the Agreed Order are not 

17 structural control projects responsive to this Phase I Permit requirement, but to depict the 

18 contrast, Clark County is not required to even state what the expected outcomes will be for its 

19 flow mitigation projects under the Agreed Order. 

20 

21 
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1 44. 

2 The Fact Sheet for the Phase I Permit states that the permit language pertaining to 

3 structural stormwater controls is drawn directly from EPA rules. 13 Although Ecology recognizes 

4 that it is not feasible to provide structural controls to mitigate for the impacts of all existing 

5 development, "[pJermittees will set priorities and address the highest-ranked problems subject 

6 to the limitations a/available resources." (emphasis added.) Ex. J-J 5 at p. 35. 

7 45. 

8 In recommending the Agreed Order, Ecology expected that Clark County would commit 

9 extra funding to the mitigation program of the Agreed Order, above and beyond that already 

10 dedicated to the structural stormwater control "retrofit" program as required by the Phase I 

11 permit. Ecology further understood from Clark County that the County would maintain at least 

12 the same level of effort for its existing structural retrofit program. Ecology expected that 

13 implementation of the Agreed Order would necessitate new projects, not simply a shifting or 

14 "counting" of projects that had already been planned by the County under existing capital plans. 

15 In short, Ecology expected that with the implementation of the mitigation program, Clark County 

16 would have an increased level of effort, above and beyond that already in place under the 

17 structural stormwater control program. Moore Testimony, 0 'Brien Testimony. Nevertheless, the 

18 Agreed Order contains no term that requires the County to provide additional funding above that 

19 historically spent and dedicated to the structural stonnwater control program, nor does it limit the 

20 County's ability to reduce its level of effort on structural storm water control. Moore Testimony. 

21 13 Citing 40 C.F.R. § 122.26(b)(2). 
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The County is merely required to "maintain funding sources adequate to comply" with the 

2 requirements of the Agreed Order. Ecology concedes that redirection of funds from the already 

3 required structural program to the mitigation obligation of the Administrative Order could result 

4 in an overall reduced level of effort in addressing urban storrnwater management, as required by 

5 the Phase I Permit. O'Brien Testimony, Exs. A-48 & A-55. 

6 46. 

7 Both EPA and the National Marine Fisheries Service commented on this aspect of the 

8 proposed modification to the Phase I permit to incorporate Clark County's Agreed Order terms, 

9 in addition to their comments related to science-based concerns. NMFS stated its main concern 

10 with the structural stormwater control program to be a "possible reduction in projects, potentially 

11 providing less mitigation to listed salmon designated as primary populations in the LCR (Lower 

12 Columbia River) Recovery Plan." Ex. J-18 at 2. Among other concerns, NMFS commented th~t 

13 "[I]fClark County moves projects from the structural control program to the flow control 

14 mitigation program such that structural control projects are substantially reduced, it could result 

15 in a net reduction in mitigation overall." Thus, NMFS concludes that there is a need for careful 

16 implementation of both programs. Ex. J-18. 

17 47. 

18 EPA expressed similar concerns to those ofNMFS in its comments on the amended 

19 Permit, but chose not to me a formal objection to the Phase I permit modification. EPA was 

20 concerned that without additional condjtions~ Clark County's flow control mitigation program 

21 wou)d result in less overall storm water flow control. EPA noted that Clark County had a well-
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1 established storm water capital improvement program to meet the Phase I structural stormwater 

2 control/retrofit program requirement of the pennit, and went on to express concern that Clark 

3 County would reduce the level of investment directed to that program in order fund mitigation 

4 projects. Noting that the Phase I permit did not mandate a minimum investment level or amount 

5 of retrofits for the structural stormwater control program, EPA stated that "the lack of such 

6 specificity should not be used to significantly reduce long standing investment toward the 

7 structural storrnwater control requirement in order to establish a mitigation program" to meet 

8 other permit requirements applicable to new development. Ex. A-22 at pp. 1-2. Ecology 

9 responded to EPA comments by stating that the comments went to issues that were not the 

10 subject of the permit modification (i.e. the structural stormwater requirements), and that Ecology 

II was only looking to determine if Clark County was providing an equivalent program of flow 

12 control for new development and redevelopment. Ex. J-21, Moore Testimony. Thus, Ecology 

13 viewed the alternative flow control program in isolation from other permit requirements. 

14 48. 

15 The parties provided much evidence in: an attempt to explain the County's planned 

16 funding of mitigation projects and structural stormwater improvement projects. The County's 

17 Stormwater Capital Improvement Program (SClP) and Stormwater Needs Assessment Programs 

18 (SNAP) set out the County's budget and expenditure planning on stormwater projects. However, 

19 it is challenging, if not impossible, to make direct comparisons between the County's budget and 

20 expenditures on stormwater retrofit projects, and Agreed Order mitigation obligations, due to the 

21 variety of ways in which the information is tracked and reported, and because the County's 
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1 efforts are in a continuing state of flux. Differing amounts of money, and different prioritization 

2 of projects appears throughout the County's capital budget planning documents. This makes 

3 comparisons difficult both in terms of the County's historic budgets and expenditures toward 

4 either or both types of infrastructure over time and its relative budgets and expenditures between 

5 the two different of kinds of projects. Gray Testimony, Swanson Testimony, Exs. A-43, A-74, A-

6 75, 

7 49. 

8 The County has only one budget for the combined structural stormwater/retrofit program 

9 and the flow control mitigation program, the Stormwater Capital Improvement Budget. 14 Ex. A-

10 43 (Clark County's Supplemental Responses to Interrogatories). Although County witnesses 

11 initially stated that they received "supplemental appropriations" from the Board of County 

12 Commissioners for the Phase 1 permit requirements related to implementing the structural 

13 stormwater control program and the Agreed Order mitigation obligation, testimony clarified that 

14 there were not additional funds dedicated to the Agreed Order's flow mitigation program. 

15 Stormwater managers within the County received an increase in budget authority, or permission 

16 

17 

18 

19 

20 

21 

14 Clark County's Stonnwater Management Program is funded primarily through its local Clean Water Fee, which 
raises about $4.5 million per year. Of that amount, approximately $1.5 million is budgeted for capital programs, 
including the structural stormwater retrofit program required by the Phase I Permit, while the remainder of the 
budget supports other stonnwater-related activities. The fee is paid by residential, commercial, industrial, and 
governmental property owners in the County according to a tiered rate structure. Clark County's fee is 
approximately $30 per parcel, and the fees have not changed since 2000, although the County is proposing a cost of 
service study to evaluate the need for a fee increase. Other sources of funding are also used to support the County's 
Stormwater Management Program; but to a lesser degree. Gray Testimony, Swanson Testimony, Ex. A-82. 
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1 to spend more money from the fund balance in the Clean Water fund. New monies were not 

2 made available to fund an increased level of effort for mitigation projects. Wierenga Testimony. 

3 50. 

4 The County's current Clean Water Fund balance is approximately $7-8 million. That 

5 fund balance is available for the total of all stormwater management in the County, not just 

6 capital programs. The balance has accumulated over the past decade as a result of spending less 

7 on the County's overall Clean Water Programs than the County has collected in fees. 

8 Historically, the County has spent on average approximately $800,000 per year on structural 

9 retrofit programs. Gray Testimony, Wierenga Testimony. The County has projected that it will 

10 cost approximately $360,000 during the remainder of this permit term to pay for the mitigation 

11 obligations incurred under the Agreed Order. Gray Testimony, Swanson Testimony. For this 

12 reason, the County projects that ongoing funding for the mitigation obligations taken on by the 

13 County under the Agreed Order is adequate. Gray Testimony. However, the Board finds that 

14 this projection is based on several assumptions: (1) that projects vested before August 2009 are 

15 not subject to the mitigation requirement, (2) that the County does not look beyond the terms of 

16 this permit, even though its mitigation obligation extends well into the future, and (3) that the 

17 projected rate of recessionary development which has resulted in a significant downturn in 

18 development in Clark County, continues. For example, Clark County issued approximately 550 

19 single-family building permits in 2009, down from approximately 4,000 in 2007. Snell 

20 Testimony. 

21 

PCHB NO. 10-013 
FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 

36 



51. 

2 The County will undertake more tlow control mitigation projects relative to structural 

3 storm water control projects under the Agreed Order, conceding that some existing "retrotit" 

4 projects will be shifted from the structural stormwater control program to the mitigation 

5 obligation. Wierenga Testimony. Three projects that had been on the structural storrnwater 

6 control/retrofit program for some time were shifted to the mitigation obligation, including the 

7 152nd Street/20th Avenue retrofit, the Teal Point retrofit, and the New Valley retrofit. Wierenga 

8 Testimony, Gray Testimony. It appears Clark County has identified only one structural 

9 stormwater control project for 2012. 15 Ex. A-74, p. 2. 

10 52. 

11 In meetings between Ecology and the County leading up to the Agreed Order, the parties 

12 discussed the question of whether the County could sustain the both the structural stonnwater 

13 retrofit program and the mitigation obligation within existing funding. Ecology maintained that 

14 in order to meet the concept of "equivalency," Clark County should continue its current program. 

15 The County's position was that the current structural control program was "designed to spend 

16 down the capital reserve" and "was not sustainable under current funding and does not account 

17 for the now control debt." At that point the County indicated that some part of a deticit, 

18 apparently referring to the flow control mitigation obligation. could be made up from projects in 

19 the structural control program Ex. A-33. 

20 

21 I~ Capital budgets fluctuate more than operating budgets, Gray Testimony. 
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53. 

2 The Board finds that the Agreed Order allows a reduced level of effort in meeting the 

3 stormwater management goals of the Phase I Permit. The lack of any requirement to maintain a 

4 level of effort in the structural retrofit efforts, the ability to shift retrofit projects to the mitigation 

5 obligation, and the total discretion afforded the County in the implementation of the Agreed 

6 Order allow such an outcome. 

1 54. 

8 Implementation of LID under Agreed Order: It is unclear whether the Agreed Order is a 

9 substitute or alternative to all the requirements contained in Condition SS.C.5. of the Phase I 

10 penn it, or only the now control requirement contained in SS.C.S.h.i. Whether the LID 

11 requirements of that permit condition related to new development and redevelopment, are 

12 affected by the terms of the Agreed Order is unclear. County witnesses suggest LID 

13 requirements of the permit are met by possible implementation of LID at the mitigation sites. 

14 Wierenga Testimony. The Agreed Order mentions use ofUD in relation to retrofit projects that 

t 5 will be undertaken as mitigation under the Order, describing how LID facilities may be used, and 

16 that LID best management practices may be used to achieve the flow control requirement of the 

17 permit, or to reduce the size of downstream flow control facilities. Ex. J-J at AttacIunent A, pp. 5 

18 & 7. The Agreed Order does not clarify the extent to which LID will be required at new 

19 development or redevelopment sites. The record before the Board is simply unclear how, where, 

20 and to what extend LID will be implemented, prioritized, or required by the County in relation to 

21 the Agreed Order and how the Agreed Order changes the requirements of the Phase I Permit as it 
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applies to new development sites. In the Response to Comments on the Phase I Permit 

2 Modification for Clark County, Ecology addressed concerns that Clark County was no longer 

3 under a requirement to include LID practices. Ecology responded to comments by stating that 

4 the Board found the flow control standard to be adequate so long as low impact development was 

5 required where feasible. Ecology had concluded, however, that the COlU1ty's alternative flow 

6 control method was equivalent, and the Board's ruling did not prohibit the use of equivalent flow 

7 control approaches. It becomes clear in Ecology's response to comments, that Ecology does not 

8 find it necessary for Clark County to use LID techniques under the terms of the Agreed Order. 

9 Ex. J-21 at p. 8. 

10 55. 

11 Despite having concerns about whether the Agreed Order might result in less overall 

12 improvement in pollution control than if the default standard were met at development sites, and 

13 whether there would be a continued level of effort in the structural retrofit program, Ecology 

14 ultimately determined that the Agreed Order offered a local alternative that provides equivalent 

15 protection to receiving waters, as required by the Phase I Permit. Schrieve Testimony, 0 'Brien 

16 Testimony, Moore Testimony, Exs. A-48, A-55. Ecology approved the Agreed Order, allowing 

17 Clark County to exclude projects that had "vested" prior to April 13, 2009, from the mitigation 

18 obligation, and did not require the County to establish a new flIDding mechanism to raise new 

19 sources of revenue for mitigation projects or to maintain its previous level of effort for the 

20 structural retrofit program. Moore Testimony. 

21 
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Any conclusion of law deemed to be a finding of fact is hereby adopted as such. 

2 CONCLUSIONS OF LAW 

3 1. 

4 The Board has jurisdiction over the parties and the subject matter of this case pursuant to 

5 RCW 43.21 B.300. The Board reviews the matter de novo, giving deference to Ecology's 

6 expertise in administering water quality laws and on technical judgments involving complex 

7 scientific issues. WAC 371-08-485(1), Porto/Seattle v. Pollution Control Hearings Board, 151 

8 Wn.2d 568, 593, 90 P.3d 659 (2004). 

9 2. 

10 As we have said in other decisions, the Clean Water Act requires Ecology to impose 

11 increasingly stringent requirements on the Phase I and Phase II jurisdictions under the NPDES 

12 general permit process. Puget Soundkeeper Alliance v. Ecology, PCHB Nos. 07-022,07-023 

13 (2009) (Phase II Decision) at FOF 29; Cox v. Ecology, PCHB No. 08-077 (Order Granting 

14 Summary Judgment, February 26,2009). In the municipal storrnwater context, stormwater 

15 discharges from municipal systems must reduce pollution to the maximum extent practicable (the 

16 MEP standard). Phase I Decision at COL 12-13. In prior decisions, this Board has recognized 

17 the uniqueness of this standard, and that it reflects both the difficulty of addressing stormwater 

18 on a system wide basis and the focus of regulation on prevention and control of municipal 

19 stormwater discharges. Phase I Decision at COL 13, citing Save Lake Sammamish v. Ecology, 

20 PCHB Nos. 95-78 & 121 (Order Granting Summary Judgment, December 12, 1995). The Board 

21 has noted that the MEP approach, by its nature, requires extensive planning and prioritization to 
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achieve the underlying goal of meeting water quality standards. ld. Similarly, the Board has 

2 held that the AKART standard of state law is, as defined by rule, "the most current methodology 

3 that can be reasonably required for preventing, controlling, or abating the pollutants associated 

4 with a discharge," and involves both technological and economic feasibility. WAC 173-201A-

5 020. Phase J Decision at COL 14. 

6 3. 

7 The Phase I Permit represents a suite of requirements for municipalities that are 

8 practicable, feasible, available, and reasonable to prevent and control pollution from stormwater 

9 runoff in municipal stormwater systems. Ecology defines these requirements, including the flow 

10 control standard, as those necessary to meet the federal MEP standard, and the state AKART 

11 standard. See Phase I Decision at p. to; Puget Soundkeeper Alliance v. Ecology, PCHB Nos. 

12 07-022 & -023 (Order on Summary Judgment, Phase II Municipal Stormwater General Permit, 

13 September 29, 2008) at p. 12. In order to provide equal or similar protection ofreceiving waters 

14 and pollutant control, as set out in the Phase I Permit Condition S5.C.S., the Clark County 

15 Agreed Order must meet the federal MEP standard and apply AKART. The question before us 

16 is whether Clark County's alternative flow control mitigation program meets those legal 

17 standards by providing an equal or similar level of protection to receiving waters and equal or 

18 similar levels of pollution control, as required by the Phase I Pennit. 

19 4. 

20 The Board concludes that the Agreed Order, as currently stated, does not provide equal or 

21 similar protection of receiving waters or equal or similar levels of pollutant control. Because it 
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1 does not do so, it also fails to meet the requirement for a municipality to ensure that the MS4 

2 reduces pollutants to the federal MEP standard, and does not represent AKART under state law. 

3 A majority of the Board concludes it fails to do so for the following reasons. First, Ecology 

4 authorized an alternative to the flow control standard without following the requirements of the 

5 Phase I Permit. Section SS.C.S.bj. requires a rigorous basin planning process, or similar 

6 planning effort, that combines the use of computer models and field work to support the models 

7 before Ecology can approve an alternative flow control standard or other program tailored to 

8 local circumstances. It is unrebutted that the required basin planning process or similar planning 

9 effort is absent in this case. Second, not only is the acreage metric used in the Agreed Order 

10 without a scientific basis, but the Agreed Order also fails to recognize potential impacts to 

11 beneficial uses, which is the stated purpose of the flow control standard. Third, by relying on the 

12 doctrine of vesting, and using a later date than specified in the Phase I Permit, the Agreed Order 

13 arbitrarily excludes a large number of projects from the mitigation requirement, and does not 

14 result in reduction of pollutants to the MEP standard, nor require application of AKART to many 

15 projects, in derogation ofthe terms of the permit. Fourth, as structured in the Agreed Order, the 

16 County can and has engaged in an impennissib1e reduction in the level of effort required under 

17 the structural retrofit program, by splitting and shifting available funds to the new mitigation 

18 requirements of the Order. Even if we could conclude that there was not reduction in the level of 

19 effort resulting from implementation of the Agreed Order, we conclude it suffers from another 

20 flaw, in that it gives Clark County sale discretion over how and where to apply the mitigation 

21 effort, and is consequently, impermissible self-regulation. Finally, by not clearly requiring LID 
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at either areas of new development, redevelopment, or construction sites, nor specifying that LID 

2 will be required or the manner in which it will be implemented at mitigation sites, the Order falls 

3 short of the requirements set out in this Board's Phase I decision and necessary to meet the MEP 

4 standard and apply AKART. 

5 5. 

6 Clark County, and to a lesser extent, Ecology would have the Board review the flow 

7 control obligations of the Agreed Order in the narrowest possible mathematical fashion in 

8 relation to the Phase I Permit, looking only to the technological aspects of flow control, and 

9 comparing flow control as set out in the Agreed Order to flow control set out in the Phase I 

10 Permit. These parties would have the Board exclude the relationship of the Agreed Order 

11 requirements to other aspects of the Phase I Permit, and from the very purpose of the flow 

12 control standard .. The Board cannot read the alternative program of the Agreed Order in such 

13 isolation for several reasons. First, while the Phase I Permit clearly allows for alternative local 

14 programs if certain standards are met, the terms of the Agreed Order disconnect the flow control 

15 standard from the purposes which are impUcit in its application to new development and 

16 redevelopment-to protect streams from degradation in an effort to protect beneficial uses. 

17 Second, the Agreed Order directly implicates the County's obligations under other terms or the 

18 Phase I Permit, particularly the structural stormwater retrofit program, and the,County's 

19 obligations to implement Low Impact Development at new development sites. Additionally, the 

20 Board notes that the ramifications of the Clark County program go well beyond the borders of 

21 Clark County, and establish precedent for other municipal permittees. See Ex. A-55. Ecology 
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has amended the Phase I Permit to add the Clark County Agreed Order as "functionally 

2 equivalent" to Appendix I of the Permit, thereby determining not only that Clark County's 

3 program is equivalent to the Phase I Permit, but also making the program available to other 

4 NPDES permittees as an equivalent leve1 of pollution prevention for runoff from new 

5 development or redevelopment in other settings. 16 See Appendix 10 to Phase I Permit. Thus, the 

6 Board will examine the Agreed Order in relation to other permit terms implicated by the Clark 

7 County program, and understanding that the terms of the Phase I Permit, as amended with the 

8 Clark County program, also become the baseline for the next iteration or round of municipal 

9 permits. 

lO 6. 

11 The Phase I Permit allows municipalities to develop different performance measures and 

12 programs to control stormwater runoff from new development, redevelopment and construction 

13 sites. If they do so, the alternative program must meet the standard set forth in that section of the 

14 permit, as follows: 

15 More stringent requirements may be used, andlor certain requirements 
may be tailored to local circumstances through the use of basin plans or 

16 other similar water quality and quantity planning efforts. Such local 
requirements and thresholds shall provide equal or similar protection of 

l7 receiving waters and equal or similar levels o/pollutant control as 
compared to Appendix 1. (the SWMM) (emphasis added). 

18 

19 

20 

21 

16 We note that Condition S3.A.3. (p, 13) of the recently reissued Industrial Stonnwater General Penn it (effective 
through January 2015) allows permittees covered by that pennit to select best management practices (BMPs) 
consistent with documents listed in Appendix 10 of the Phase I Municipal Storm water Penn it, and those documents 
are incorporated into the Industrial Pennit. 
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Ex. J-J6 at Condition SS.C.5.b.i. Thus, an alternative program, such as is embodied in the 

2 Agreed Order between Ecology and Clark County, is authorized by the Phase I Permit, provided 

3 that it meets the criteria set out for such a variance from the Permit's flow control standard. The 

4 Board must first determine whether Clark County was an alternative program, such that is was 

5 required to complete a basin planning process, or similar planning effort, prior to Ecology's 

6 approval of its alternative flow control program, and if so, whether the County engaged in such 

7 an effort as part of the alternative program approved in the Agreed Order. 

8 7. 

9 In analyzing whether the Agreed Order is properly authorized as an adjustmenfor 

10 variance to the flow control standard under Condition S.S.C.S.hoi. the Phase I Permit, it is 

11 important to understand the flow control standard in the context of how Ecology developed the 

12 Stormwater Management Program (SWMP) of the Phase I Permit for permittees. Ecology 

13 decided not to follow EPA's permitting strategy where each permittee proposes a SWMP for the 

14 permit term, but instead, prescribed the SWMP requirements in the Phase I Permit. Ecology 

15 determined that the development, implementation, and enforcement of SWMPs pursuant to the 

16 permit terms constituted what was necessary to reduce pollutant discharges to the maximum 

17 extent practicable (MEP), meet AKART, and protect water quality. Ex. J-17 at Condition S5.8., 

18 Ex. J-15 at p. 28. 

19 

20 

21 
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8. 

2 Ecology determined that the Phase I Pennit was an effective way to be consistent with 

3 federal rule requirements to minimize the impacts of stormwater discharges from areas of new 

4 development and redevelopment by "using techniques that: 

5 1) minimize the generation of stormwater runoff (low impact development); 

6 2) reduce exposure of pollutants to precipitation and stonnwater runoff (source control 

7 BMPS's); 

8 3) remove pollutants in stormwater runoff (treatment BMP's); and 

9 4) control either the volumetric flow rate of stormwater discharged (for discharges to 

10 streams), or control the volume of water discharged (if discharging to a wetland)." 

11 Ex. J-15 at p. 32. Thus, implementation of the flow control standard at new development and 

12 redevelopment sites was integral to the suite of requirements that constituted MEP under the 

13 Phase I Permit. 

14 9. 

15 The Fact Sheet for the Phase I Pennit also states that the Eastern and Western Stormwater 

16 Manuals are the latest technical guidance from Ecology for controlling the quantity and quality 

17 of stormwater runoff from new development and redevelopment, and that these manuals create a 

18 generic presumptive approach to meeting federal and state water quality requirements. Ex. 1-15 

19 at p. 33. Although a permittee may adopt alternative minimum requirements if they have been 

20 approved by Ecology as equivalent, the "permittee is obligated to demonstrate to Ecology's 

21 satisfaction that their alternative approaches will protect water quality, meet the "maximum 
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extent practicable" requirement of federal statutes, and meet the all known, available and 

2 reasonable methods of prevention, control, and treatment requirements of the state's Water 

3 Pollution Control Act." (emphasis added.) Ex. J-15 at pp. 33-34, Ex. J-17 at Condition 

4 S.S.C.S.b.ii. 

5 10. 

6 Although the Ecology and County witnesses may have attempted to characterize Clark 

7 County's alternative flow control standard as the same as the default standard, only administered 

8 differently, we conclude that the language in the Agreed Order, the fact that Ecology reviewed it 

9 for needed equivalency from the outset, as well as the rest of the record, demonstrate that it is a 

10 different, and alternative standard, requiring a showing of equivalency, and consideration of 

11 impacts on beneficial uses. Because the Phase I Permit requires a permittee to demonstrate that 

12 using an alternative standard to the generic presumptive approach established in the Phase I 

13 Permit will I)1eet federal and state water quality requirements, the permittee may only meet this 

14 requirement through a rigorous process. Condition S.S.C.S.b.i. requires the use of basin plans or 

15 other similar water quality and quantity planning efforts in order to use an alternative standard. 

16 The Board concludes that the plain language of the Phase I Permit condition that requires use of 

17 the flow control standard at new deVelopment or redevelopment sites, and the reasons behind 

18 that term, require any alternative program to be based on basin planning or a similar rigorous, 

19 science-based planning effort. Based on our Findings of Fact, above, we conclude that Clark 

20 County's budget planning and capital planning documents (SNAP and SCIP), do not meet the 

21 
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Phase I Permit's required basin planning or other similar planning effort. The Agreed Order 

2 does not rest on such a planning effort, and therefore violates the tenns of the Phase I Permit. 

3 II. 

4 The second question before the Board becomes whether the County's implementation of 

5 the flow control standard at alternative sites, not connected to new development or 

6 redevelopment in the County, is equivalent to the requirements of the Phase I Permit in any 

7 event. Again, the Board concludes that the failure of the Agreed Order to consider the 

8 underlying purposes of the flow control standard, and the failure to consider the connection 

9 between the updated flow control standard and beneficial uses, results in the invalidity of the 

10 Order. The history of the development of the flow control standard and a review of other 

11 documents leaves no doubt that the flow control standard was developed and reviewed through 

12 rigorous science, and that it may only be altered through a rigorous scientific process that focuses 

13 on the potential impact to beneficial uses. The Stormwater Management Manual for Western 

14 Washington states the primary objectives for basin/watershed planning are "to reduce pollutant 

15 loads and hydrologic impacts to surface and ground waters to protect benefiCial uses." (emphasis 

16 added.) Vol. 1, §2.S.9, pp. 2-38. This section further states that "[b]asin planning provides a 

17 mechanism by which the minimum requirements and implementing BMPs can be evaluated and 

18 refined based on an analysis of an entire watershed. (emphasis added.) ld The Independent 

19 Science Panel discussed the flow control standard in its review of the Stormwater Manual, and 

20 noted that the Stormwater Manua! recognizes the need to control flows from many small sites 

21 because the cumulative effect of uncontrolled flows from many small sites can be as damaging 
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as those from a single large site. The Independent Science Panel then concluded that 

2 "[wJatershed-scale assessment and planning allows planners to identify where this may not be 

3 the case, by considering the size and location of proposed developments throughout a watershed 

4 and fully evaluating potential impacts." (emphasis added.) Ex. R-77 at p. 7. 

5 12. 

6 Thus, implicit in the flow control standard is the concept that it will be applied at the site 

7 of new development or redevelopment where high flows of stormwater can be controlled, 

8 avoiding accelerated stream channel erosion, and resulting harm to beneficial uses. Booth 

9 Testimony, O"Brien Testimony. However, with approval of the Agreed Order, Ecology allowed 

10 the new t10w duration standard to be applied at any site the County chooses, without 

11 consideration of the impact on such beneficial uses, and with the likelihood that the intended 

12 outcome will be different than ifthe new flow control standard were applied at a sites called for 

13 in the Phase I Permit. 

14 13. 

15 Ecology stated in the Agreed Order that it "will provide an equivalent level of flow 

16 control" to that required under the Phase I Permit, and that "[tJhis approach is consistent with the 

17 Permit wherein Permittees are allowed the option of proposing alternative methods of achieving 

18 t10w control standards." Ex. J-1 at 3. However, in the Notice of Violation issued by Ecology to 

19 Clark County, Ecology clearly states that the purpose of the flow control requirement is to 

20 "reduce harmful impacts on fish, other aquatic life and streams caused by runoff from 

21 development." Ex. J-2 at 1. A majority ofthe Board concludes that Ecology's approval of the 
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1 Agreed Order not only ignores the clear terms of Condition SS.C.S.b. which allows such an 

2 alternative only when tailored to local circumstances through the use of basin planning, or a 

3 similar planning effort, but also fails to consider the underlying purposes of the tlow control 

4 standard in the first instance-to protect beneficial uses through the rigor of the flow control 

5 requirement, or through use of an equally rigorous alternative. 

6 14. 

7 Clark County would have the Board conclude that they are, in fact, implementing the 

8 same flow control standard in a fashion equivalent to the Phase I Permit, simply at another 

9 location selected through the County's capital budget plalUling efforts. They argue that their 

10 strategic choice of a location to implement flow control is superior to the Phase I method of 

11 requiring it at all new development, which is a more random placement of flow control. Thus 

12 the County concludes their alternative program represents AKART and MEP. The problem with 

13 this is that there are neither criteria applied at the front end, nor evaluation and monitoring results 

14 that can be reviewed at the back end, that require, or will demonstrate that the flow control 

15 implemented by the county will achieve the same level of protection of beneficial uses that flow 

16 control at new development or redevelopment sites will achieve. A flow control project 

17 implemented by the County at a retrofit project low in a watershed will not have the same effect 

18 as flow control placed in a sensitive, salmon-bearing stream higher in the watershed where there 

19 has been relatively little development. 

20 

21 
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15. 

2 The Board concludes that the alternative approach of the Agreed Order will not provide 

3 similar or equal protection to receiving waters. Significant amounts of unrebutted expert 

4 testimony are in the record that the ecological impacts of Clark County's alternative flow control 

5 mitigation program are not only ignored, but that the potential impacts can be substantial. Clark 

6 County's tisheries expert opined that targeted mitigation actions in areas that can provide the 

7 most environmental benefit is the best method for undertaking mitigation. Unfortunately, there 

8 is no requirement in the Agreed Order that Clark County do so. The Agreed Order does not 

9 require Clark County to detail the expected outcome of its proposed flow control mitigation 

10 projects or to monitor to see if these results are being achieved. An expert referred to monitoring 

11 of these projects as "vital." Under the acreage metric, Clark County is not even required to 

12 identify and track significant areas of salmon habitat for potential mitigation. 'n1e Phase I Permit 

13 clearly required basin planning as a basis for and alternative program such as Clark County's, 

14 because as stated by the Independent Science Panel, a watershed scale assessment and planning 

15 allows planners to identify and fully evaluate potential impacts. While Ecology may be 

16 concerned that developing a proper tracking metric may prove difficult, Condition S.S.C.S.b.ii. 

17 makes it the obligation of the permittee to demonstrate to Ecology's satisfaction that their 

18 alternative approaches will protect water quality, meet the maximum extent practicable 

19 requirement of federal statutes, and meet the all known, available and reasonable methods of 

20 prevention, control, and treatment requirements of the state's Water Pollution Control Act. 

21 Ecology did not require Clark County to do so before approving the Agreed Order in this case. 
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1 16. 

2 The Board understands that it must give deference to the technical expertise of Ecology. 

3 Port o/Seattle v. Pollution Control Hearings Board, 151 Wn.2d 568,90 P.3d 659 (2004). 

4 However, the Board concludes that Ecology is not entitled to deference in its characterization 

5 and agreement to Clark County's alternative flow control model as equivalent under the Phase I 

6 Permit because Ecology failed to follow the clear and unambiguous terms of the permit, and 

7 because Ecology's approval of the alternative program is unsupported by, and contrary to its own 

8 technical or science-based discussions and assessments of the flow control standard. See 

9 Postema v. Pollution Control Hearings Board, 142 Wn.2d 68, 77, 11 P.3d 726 (2000) (stating 

10 the principle that an agency's interpretation is accorded great weight only if there is ambiguity). 

11 Unambiguous terms of the Phase I Permit were violated when Clark County did not undergo the 

12 prerequisite basin planning or similar planning necessary to develop an alternative t10w control 

13 requirement. Then, by simply allowing the flow control standard to be implemented at 

14 alternative sites, Clark County's acreage-based mitigation divorces the flow control standard 

15 from its impact upon beneficial uses, in contravention to Ecology's stated purpose for the flow 

16 control standard in the tirst instance. We recognize that the mitigation projects selected by Clark 

17 County could potentially adequately mitigate for historic flow control impacts and provide equal 

18 or better environmental protection for beneficial uses than the default standard in some instances. 

19 There is, however, neither a requirement in the Agreed Order, nor a guarantee this will occur, 

20 and Ecology does not have the information that this will occur. The flow control standard and 

21 other permit terms were developed after many years of scientific effort. The majority of the 
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1 Board's focus on the absence of infonnation regarding habitat values at the points of 

2 development and mitigation, and the absence of information regarding what the mitigation 

3 projects are expected to achieve, is not holding Clark County's program to a higher standard. 

4 Instead, it is to determine whether the alternative approach under the Agreed Order is equivalent 

5 to the Phase I Permit. In Friends o/Grays Harbor v. City a/Westport, after first recognizing the 

6 Board provides deference to Ecology' technical expertise, the Environmental and Land Use 

7 Hearings Board refused to tind that Ecology had reasonable assurance that water quality 

8 standards would be met under the proposed project because it lacked critical infonnation 

9 regarding groundwater levels. Without this information, the Board concluded Ecology had 

10 insufficient data to make a reasoned decision. Friends o/Grays Harbor v. City a/Westport, 

11 ELUHB No. 03-001 (De Novo) (Findings of Fact. Conclusions of Law and Order)(2005) at pp. 

12 34-35,40. TIle Board concludes that the alternative flow control standard in the Agreed Order 

13 does not provide an equal or other similar protection of receiving waters and equal or similar 

14 levels of pollutant control as compared to the default standard. The alternative flow control 

15 standard and the mitigation program also significantly impact Clark County's efforts under the 

16 structural control program. Ecology is not entitled to any deference regarding this aspect of the 

17 Agreed' Order because Ecology's own witnesses did not forsee a reduced level of effort in the 

18 structural control program. The Board also concludes that the alternative How control standard 

19 in the Agreed Order does not constitute MEP, since it constitutes a lesser standard than what 

20 other permittees are expected to achieve. 

21 
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17. 

2 As stated in the Board's Order Denying Summary Judgment in this case, the Board never 

3 addressed the vesting issue in the Phase I case, and the Phase I Pennit itself is silent as to vested 

4 rights. PCHB No. 10-013 (Order Denying Summary Judgment, August 26, 2010) p. 10. 

5 Ecology relied on the concept of "vesting" as a cut-off point for application of the new now 

6 control standard on a going-forward basis. 17 The Board rejected Clark County's argument that 

7 the vested rights doctrine precluded the application of the new flow control standard to projects 

8 that vested for land use purposes prior to April 13, 2009. The Board stated that For purposes of 

9 review of whether the Agreed Order is equivalent to the Phase I Permit, the Board must 

10 detennine what constitutes MEP and AKAR T under the Phase I Pennit. The Board reserved for 

11 hearing how and why Ecology selected the August 17, 2008 effective date for the new flow 

12 control standard, and the feasibility of using the new flow control standard at the sites exempted 

13 from providing mitigation under the Agreed Order. Id. at pp. la, 16. We therefore analyze the 

14 Agreed Order in relation to that baseline of August 17, 2008. 

15 18. 

16 As we have found, Ecology established August 16, 2008, 18 months after the effective 

17 date of the permit, as the date by which permittees must adopt their updated flow control 

18 requirements. By that date, or within a reasonable period of time thereafter (30-90 days), 

19 Ecology expected municipalities to begin applying the flow control standard at new 

20 17 Ex. J-15, p. 27; Ex. A-39, p. 143. The Board also relies on the testimony ofBiH Moore, who has stated that 
Ecology relied on vesting as a "cut-off' point, and infonned regulated municipalities that vestjng would be the 

21 trigger for obligations going forward under this part of the pennit. 
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1 development, redevelopment, and construction sites. The Agreed Order allows Clark County to 

2 wait to apply the flow control standard, including the mitigation at alternative sites, until a date 

3 approximately eight months later than that defined in the Phase I Pennit (April 13,2009). 

4 Similarly, the Agreed Order also allows Clark County to wait to begin applying the "0.1 cfs 

5 increase" threshold until several months after it was supposed to have implemented the new 

6 threshold, after it revised its ordinances to remove the unlawful exemption. A substantial 

7 number of proposed development projects were exempted from the mitigation requirement under 

8 the Agreed Order. There is no scientific basis to justify the delayed effective date for Clark 

9 County for either the flow control standard or the 0.1 cfs increase threshold, nor was there any 

10 evidence introduced to establish that either of these requirements could not be met at particular 

11 sites. On this basis, we conclude that the Agreed Order, on its face, fails to reduce the discharge 

12 of pollutants to the maximum extent practiCable as represented by the Phase I Permit's default 

13 flow control standard because it fails to begin applying the more stringent flow control 

14 requirements until much later than demanded by the Phase I Permit. To satisfy the equivalency 

15 requirement, Clark County's mitigation obligation must begin no later than 30-90 days after the 

16 County was required to adopt its updated flow control requirements (i.e., November 16,2008).18 

17 The County's several month gap during which time it unlawfully exempted infill and 

18 redevelopment projects that increase !low beyond the 0.1 efs threshold from applying the 

19 

20 

21 

18 We do not find it relevant to consider that other municipalities may have had delays or negotiated other deadlines 
with Ecology for implementing flow control ordinances. To measure equivalency, we must look to the plain terms 
of the Phase I pennit. 
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updated flow control requirements (or its mitigation obligations) is an additional basis for 

2 concluding that the Agreed Order is not equivalent to the Phase I Pennit. 

3 19. 

4 Rosemere maintains that in addition to the project applications filed between August 16, 

5 2008, and April 13, 2009 that were improperly excluded from meeting the mitigation 

6 requirement under the Agreed Order, other uncompleted projects should be reviewed on a case 

7 by case basis to determine whether any of these projects should meet the new now control 

8 standard. The Board declines to extend the application of the new flow control standard beyond 

9 what Ecology established in the Phase I Permit. Although Ecology improperly used vesting as 

10 part of the basis for establishing what was required for permittees under the Phase I Permit, the 

11 Phase I Permit also represented Ecology's best judgment regarding what was reasonable for a 

12 group of permittees with differing problems and resources to accomplish. Ecology considered 

13 the expected implementation date of the Phase I Permit to be MEP and AKART, and the Board 

14 defers to Ecology's expertise on what permittees could reasonably accomplish within their 

15 resources. The Board concludes that using the expected implementation date of the Phase I 

16 Penn it for the baseline to apply to projects is MEP and AKART. 

17 20. 

18 The lack of any term in the Agreed Order to require a sustained level of effort in the 

19 structural retrofit program as the County implements the Agreed Order, leads the Board to 

20 conclude that the Agreed Order fails to require an ongoing effort by the County to meet the MEP 

21 standard set out in the Phase I Permit. In discussing Condition 85.B. of the Phase I Permit, the 
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Fact Sheet provides that state and federal law requires a SWMP reduce the discharge of 

2 pollutants to the MEP and meet state AKART requirements. It also states: "Where appropriate, 

3 Pennittees should continue implementation of existing stormwater management program 

4 components that go beyond what is required in this permit where they are necessary to reduce 

5 the discharge of pollutants to the MEP." Ex. J-15 at p. 29. The Fact Sheet, therefore, recognizes 

6 that although a pennit term may not specify a particular level of effort, Permittees should 

7 continue their activity under that pennit term in a meaningful and sustained manner where 

8 necessary to meet MEP requirements. Clark County's ability to shift funds to the mitigation 

9 program, without maintaining continuing effort in the structural retrotit program, is a serious 

10 flaw in the County's required Stormwater Management Program, and results in an impermissible 

11 reduction in the level of effort to control runoff in urban and urbanizing areas of Clark County, 

12 as required by the Phase I Permit. This reduction in the level of effort results in a failure to meet 

13 the MEP standard, and thus the Agreed Order is invalid in this respect. See WAC 371-08-540(2) 

14 (Board will review terms ofa General Permit to determine ifit is "invalid in any respect.") To 

t 5 the extent the County defends the entire mitigation program as financially feasible based on the 

16 current level of recessionary development, it is difficult, if not impossible, to see how the 

17 mitigation program is sustainable as a going forward standard for the Phase I Permit program, 

18 other than at the complete expense of the existing level of effort for structural stormwater 

19 retrofits required under the Permit's other terms. EPA and the NMFS correctly assessed this 

20 deficiency in their comments on the amendments to the Phase I Permit. 

21 
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21. 

2 Clark County argues that the Board need only look to the remainder of the current permit 

3 term to determine whether there is adequate funding, sufficient to implement a program that is 

4 equivalent to the Phase I Pennit. We disagree, for several reasons. First, the mitigation 

5 obligations of the Agreed Order do not end in February 2012, with the expiration date of this 

6 iteration ofthe Phase I Permit. Rather, the mitigation obligations incurred by Clark County 

7 during this term of the municipal permit, will stretch well into the next permit cycle. We have 

8 also found that the assumptions Clark County relies on to argue it has more than adequate 

9 funding for the Agreed Order are not well-founded, and based on either changeable conditions, 

10 or terms the Board has invalidated in this Order (reliance on a later effective date). Moreover, 

11 having been incorporated into the Phase I Permit as a functionally equivalent program for runoff 

12 control at new or redevelopment and construction site, the terms of the Agreed Order will 

13 become the baseline for the next round or iteration of general permit renewals, not just for Clark 

14 County, but for other municipal permittees. For these reasons, the Board concludes that the 

15 Agreed Order allows for an impermissible, overall reduction in the level of effort in those 

16 requirements that Ecology has said constitute MEP under the Phase I Pennit. 

17 22. 

18 On several occasions this Board has concluded that a particular term or approach of a 

19 General Permit amounted to impennissible self-regulation, essentially leaving the choice of the 

20 pollution control program entirely to the discretion of the regulated entity, with no regulatory 

21 oversight to ensure the permittee in fact reduces pollutants as required by law, and acts 
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reasonably and in good faith. Phase I Decision at COL 29, PSA v. Ecology, PCHB Nos. 02-162 

2 through 164, (Industrial Stormwater General Permit, Order Granting Partial Summary 

3 Judgment, June 6, 2003) at XVI. In reaching these decisions the Board has relied on at least one 

. 4 relevant decision in the municipal stonnwater context. In review of the Phase II municipal 

5 stormwater rules, the Ninth Circuit Court of Appeals concluded that while it is laudable to 

6 involve regulated parties in the development of individualized stormwater pollution control 

7 programs, regulators are still required to ensure that, in every instance, the program is subject to 

8 meaningful review to ensure that the program reduces the discharge of pollutants to the 

9 maximum extent practicable. Environmental Defense Center, Inc. v. u.s. E.P.A., 344 F.3d 832, 

10 856 (9th Cir. 2003) In another context, the rules governing concentrated animal feeding 

11 operations (CAFOs). also to be implemented through a general permit, the Second Circuit Court 

12 of Appeals held that the failure of the rule to require regulatory oversight to ensure that each 

13 large CAFO, in fact. developed a nutrient management plan, was arbitrary and capricious. 

14 Waterkeeper Alliance v. KP.A., 399 F.3d 486 (2d. Circuit 2005). 

15 23. 

16 In its Phase I decision, this Board criticized the structural stormwater control program 

17 requirements of the Permit as impermissible self-regulation, stating that the "program is left 

18 entirely to the discretion of the municipalities, not only with respect to which projects they 

19 initially select, but also in the timing and manner in which they implement the selected projects." 

20 Phase l, COL 29. The Board concluded that the permit failed "to require a minimum level of 

21 effort for the permittees in the selection and prioritization of structural stormwater projects, and 
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1 provides no review and approval role for Ecology." ld. While neither the Permit, nor this 

2 Board, demanded a particular level of funding for the program, in order to ensure that MEP and 

3 AKART standards were met, the Board required a minimum level of effort in the selection and 

4 prioritization of the planned projects, a schedule for implementation, a role for Ecology in 

5 determining if the pollution reduction goals of the Phase I Permit were met by the efforts of a 

6 particular Phase I permittee and documented progress in meeting the goals of the program. 

7 These steps were necessary to ensure that the federal MEP standard was met by each 

8 municipality. Phase I Decision. Furthermore, in implementing structural stormwater controls, 

9 the Fact Sheet for the Phase I Permit directs Permittees to "set priorities and address the highest~ 

10 ranked problems subject to the limitations of available resources." (emphasis added.) Ex. J-J5 at 

11 p. 35. 

12 24. 

13 The mitigation program of the Agreed Order suffers from the same problems the Board 

14 recognized in the Phase I decision related to the structural stonnwater control condition of the 

15 that permit. The Clark County programs leaves it to Clark County to decide which mitigation 

16 projects will suffice to meet the demands of the Agreed Order, and complete discretion in 

17 deciding whether to move projects from the required structural retrofit program into the 

18 mitigation program. In implementing the structural control program, Pennittees set priorities and 

19 address the highest-ranked problems subject to the limitations of available resources. There is no 

20 similar requirement for mitigation projects under the Agreed Order. The Agreed Order allows 

21 Clark County to provide highest priority to projects that provide the best cost/benefit ratio in 
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terms of cost per unit of land cover mitigated, within the entire group of projects deemed most 

2 suitable for mitigation. If Clark County develops a list of 50 proposed projects, nothing prevents 

3 Clark County from funding projects listed 45 through 50 in terms of suitability for mitigation 

4 because those projects are less expensive. Ecology plays no role in ensuring that mitigation 

5 projects actually achieve the goal of the Phase J flow control standard, and no role in ensuring 

6 that mitigation sites are selected in a reasoned manner, free of political or bad faith influences. 

7 There is no oversight to ensure that the County sustains an overall level of effort as between the 

8 structural retrofit program and the mitigation program. 

9 25. 

10 We disagree with the County and Ecology to the extent they argue that the now control 

11 standard, as required by the Phase I permit, also requires no level of oversight by Ecology, and 

12 has not been found to suffer from the self-regulatory problems discussed above. By its terms, the 

13 Agreed Order sets out a "mitigation" or alternative program, untested and with significant 

14 questions as to whether or not the selected mitigation sites will actually offset the environmental 

15 harm allowed at the site of new development. In the context of another type of mitigation, 

16 wetland mitigation, Ecology has concluded that there is a needto closely monitor mitigation 

17 sites, as many fail to achieve the intended goals because oflack of understanding of ecosystem 

18 processes and watershed processes. Ex. A-25. Given these considerations, and the lack of 

19 criteria to guide how mitigation projects will be selected, there is no effective review to 

20 determine if the goals of the Phase I Permit are met, and progress in protection of streams against 

21 
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the detrimental effects of increased urbanization accomplished. The Agreed Order fails as an 

2 impennissible self-regulatory program. 

3 26. 

4 Furthermore, the Agreed Order raises concerns whether historic impacts will ever be 

5 addressed in a meaningful way in Clark County. The Agreed Order negatively impacts two of 

6 the three prongs EPA stated as necessary to mitigate for rustoric urban and urbanizing 

7 stormwater impacts: enhanced gradual improvement of baseline conditions as redevelopment 

8 occurs, and enhanced investment in retrofit projects to reduce stormwater impact from developed 

9 land. Ex. A-22. In considering whether MEP has been met, the Board considers the 

10 programmatic nature of the Phase I Permit and how the SWMP provisions are intended to 

11 operate as an aggregate level of effort. The Agreed Order's failure to address historic impacts in 

12 a meaningful and sustained malUler for multiple components that are key to the programmatic 

13 Phase I Permit requires the Board to remand the Agreed Order. The Board recognizes that 

14 municipalities should have some flexibility in meeting the tenus of the permit, and that more 

15 flexibility should be provided in an urbanized setting because there are more constraints. 

16 Alternative mechanisms, however, must be based in science and have some assurances that 

17 beneficial uses will have at least the same level of protection as provided by the permit terms. 

18 27. 

19 In the Phase I decision, this Board held that the permit's reliance on a flow control 

20 standard as the primary method to control stormwater runoff from MS4s fails to reduce 

21 pollutants to the federal MEP standard, and without greater reliance on LID, does not represent 
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AKART under state law. The Board concluded that indisputable evidence lead to the conclusion 

2 that application ofUD techniques, at the parcel and subdivision level, is a currently known and 

3 existing methodology that is reasonable both technologically and economically to control 

4 discharges entering into MS4s covered by the Phase I Permit. The Board held that the Phase I 

5 permit "must require greater application of LID techniques, where feasible, in combination with 

6 the flow control standard, to meet the AKART standard." Phase I Decision, at COL 16. 

7 Underlying the Board's legal conclusion were factual findings, reterenced above, to the effect 

8 that LID was a well-defined concept, and that the basic BMPs that constitute LID well-defined. 

9 The Board noted that utilization of LID techniques may be useful, or even in some cases 

10 necessary, to meet the flow control standard on a particular site. Phase I Decision at FOFs 38, 

11 42. 

12 28. 

13 As we have found, the LID requirements of the Phase I Permit are found in the section of 

14 the permit applicable to "Controlling Runoff from New Development, Redevelopment and 

15 Construction Sites," Section S5.C.S.-the same section that contains the flow control standard. 

16 That section of the Phase I Permit is the section that takes municipal pennittees to a new 

17 standard for prevention and control of stormwater runoff from new development, redevelopment, 

18 or construction sites. Meeting the advanced flow control standard and implementing LID at "the 

19 time of new development, redevelopment, or at construction sites are both necessary to meet the 

20 MEP and AKART standards. See Phase I Decision. The Agreed Order fails to meet the MEP 

21 and AKART standards, or establish an equivalent program for new development, redevelopment, 
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or construction sites because it fails to adequately address compliance with the LID provisions of 

2 Phase I Permit. First, the Agreed Order it is silent on the County's obligation to require 

3 implementation LID at the site of the new development, even if the Permit's flow control 

4 standard is not met at those sites, but at alternative mitigation sites. Second, while the Agreed 

5 Order speaks to LID in relation to the now control mitigation projects that the County will 

6 undertake, it does so only in the most permissive terms. Thus, it fails to impose a requirement 

7 comparable or equivalent to the Phase I Permit when it comes to LID. We also note that to the 

8 extent the Agreed Order allows new development to meet a more relaxed flow control standard, 

9 it fails to place an incentive on development to use LID, and therefore fails to require AKART 

10 and MEP. 

II 29. 

12 Any finding of fact deemed to be a conclusion of law is hereby adopted as such. 

13 ORDER 

14 The Agreed Order is reversed and remanded to Ecology for further actions consistent 

15 

16 

17 

18 

19 

20 

21 

with this opinion. 

SOORDEREDthis sa- daYOf~9'~ ,2011. 

POLLUTION CONTROL HEARINGS BOARD 

see concurrence and dissent 
ANDREA MCNAMARA DOYLE, Presiding 

iJ~ Y- ;t;-)~ 
WILLIAM H. LYNCH, Member 

K,-hu----b~ ~ 
KA THLEEN D. MIX, Member 
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ST ATE OF WASHINGTON 

ROSEMERE NEIGHBORHOOD 
3 ASSOCIATION; COLUMBIA 

RIVERKEEPER; and NORTHWEST 
4 ENVIRONMENT AL DEFENSE CENTER, PCHB NO. 10-013 

5 Appellants, CONCURRENCE AND DISSENT 

6 v. 

7 WASHINGTON STATE DEPARTMENT 
OF ECOLOGY, and CLARK COUNTY, 

8 
Respondents, 

9 
BUILDING INDUSTRY ASSOCIATION 

10 OF CLARK COUNTY, 

1 1 Intervenor-Respondent. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I write separately because, while agreeing with my colleagues on many aspects of the 

majority decision, I respectfully disagree with certain other of its fundamental conclusions. I 

concur with the majority to the extent it finds Haws with the Agreed Order in the following 

respects: the delayed effective date of Clark County's mitigation program relative to the Phase I 

Permit's deadline to begin implementing the more stringent now control standard; inadequate 

protection in the Agreed Order against the shifting of existing projects and funding from the 

structural retrofit program into projects counted toward the County's mitigation obligation; and 

the failure of the Agreed Order to clearly require the County to comply with the Phase I Permit's 

Low Impact Development (LID) requirements imposed as a result of this Board's prior decision. 
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I depart from my colleagues where they conclude the Agreed Order is inadequate because 

2 it does not utilize basin planning or require additional site-specific analysis in the selection and 

3 evaluation of individual now control projects. I further disagree with their conclusions that the 

4 acreage metric is inadequate to serve the intended purposes of the program and that Clark 

S County's program gives inadequate attention to beneficial uses of receiving waters. Finally, I 

6 disagree that the Agreed Order's approach to selecting mitigation sites amounts to impennissible 

7 self regulation. 

8 When evaluating the equivalency question at issue in this appeal, the majority has elected 

9 not to afford what I believe is proper deference to Ecology's technical expertise and professional 

10 judgments regarding the purpose and intent behind the default now control requirement 

II embodied in the Phase I Pennit. In exercising its de 1l0VO review of an ambiguous pennit 

12 condition, as this Board has previously found Condition SS.C.S.b to be, the agency <:;harged with 

13 the administration and enforcement of that pennit should be accorded great weight in 

14 detennining the intent and meaning of the underlying pennit condition. Puget Soundkeeper 

IS Alliance et al. v. Ecology, et aI., PCHB Nos. 07-021,07-026 through 030,07-037 (Phase I 

16 Municipal Storrnwater Pennit Order on Dispositive Motions, April 8, 2008) (where a pennit 

17 condition is not specitically governed by statute or regulation, but instead represents an exercise 

18 of the agency's discretion based on professional judgment, the Board gives due deference to the 

19 specialized knowledge and expertise of Ecology, while acknowkdging that such deference does 

20 not extend to action that is "manifestly unreasonable or exercised on untenable grounds" or that 

21 is "willful and unreasoning actions in disregard of facts and circumstances." citations omitted.) 
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See also, Fulton v. Ecology, PCHB No. 06-081 (2008) (giving deference to Ecology's 

2 interpretation of specific terms and meanings of an adjudicated water right certiticate, citing Port 

3 a/Seattle v. Pollution Control Hearings Board, 151 Wn.2d 568, 593, 90 P.3d 659 (2004». This 

4 is particularly true where the questions involve complex scientific issues and areas within 

5 Ecology's specialized knowledge and expertise. Puget SOlmdkeeper Alliance, et al. v. Ecology, 

6 & City o.fSeattle, et ai, PCHB Nos. 07-021, -026 through -030, & -037 (2008) ("Phase I 

7 Decision "), at 51; Hubbard v. Ecology, PCHB Nos. 93-73 & 93-103 (1995) (The Board, in its de 

8 novo review, gives due deference to Ecology's specialized knowledge and expertise regarding 

9 hydrology). 

10 The Phase I Permit and Default Flow C()ntrol Standard 

11 The Board has previously found that, unlike traditional NPDES permits, the Phase I 

12 Permit is a "programmatic permit," meaning it requires municipal permittees to implement area-

13 wide stormwater management programs rather than establishing benchmarks or other numeric or 

14 narrative effluent limits for stormwater discharges from individual outfalls. Phase I Decision at 

15 FOF 6. The Board further found that the programmatic approach provides the tlexibility to 

16 address water quality issues within the context of a general permit and accounts for the numerous 

17 differing conditions faced by the many different Phase 1 permittees. Puget Soundkeeper 

18 Alliance, et al. v. Ecology, & City o/Seattle, et £11., PCHB Nos. 07-021, -026 through -030, & -

19 037 (Phase I) and PCHB Nos. 07-022, -023 (Phase II) (2008) ("Condition S4 Decision ") at FOF 

20 5. Ultimately, the Board concluded that Ecology's Phase I Permit, as a programmatic permit 

21 with multiple elements to be implemented throughout the permit cycle, collectively represented 
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the MEP and AKART standards. Despite finding and addressing particular deficiencies in 

2 certain aspects of the penn it, the Board affinned Ecology's programmatic approach, recognizing 

3 that it was all of the stormwater management program clements, in the aggregate, that represent 

4 MEP and AKART, even though it might be possible for a pennittee to do more in a specific 

S program element or at a specific outfall if the individual pennit requirements were evaluated in 

6 isolation from the rest of the program requirements. 

7 In developing the Phase I Penn it, including the flow control requirements in Condition 

8 SS.C.S.b.ii, Ecology recognized that these etTorts alone could not prevent all stormwater impacts 

9 or preserve natural resources and their associated beneficial uses. Ex. J-15 at 31-32. This is due, 

lOin part, to the fact that the flow control standard is a blunt instrument designed to mitigate for 

11 only the worst of the high flows, not to solve all the stream hydrology, habitat, or other 

12 biological problems in a watershed. 0 'Brien Testimony. 

13 In the Phase I Pennit decision, the Board found that Ecology's Stonnwater Management 

14 Manual (SWMM) itself recognizes the shortcomings of even the newer, more stringent flow 

IS control standards, wherein it states: 

16 [These techniques, of engineered stonnwater conveyance, treatment and 
detention] can reduce the impacts of development to water quality and hydrology. 

17 But they cannot replicate the natural hydrologic functions of the natural watershed 
that existed before development, nor can they remove sufficient pollutants to 

18 replicate the water quality of pre-development conditions. 

19 The Board turther found that the primary focus of detention standards is on mitigating the 

20 worst impacts of large stonn events, which occur only a small percentage of the time (1 %), and 

21 
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2 

3 

4 

5 

6 

7 

8 

() 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

that they provide only residual control to runotf the remainder of the time. Phase I J;ferits 

Decision at FOF 39. 

Despite its limitations, the default now control standard in the Phase I Permit 

encompasses multiple distinct components within the one standard: first and foremost, the 

transition from the previous "peak flow" to a "now duration" approach; second, the thresholds 

that trigger the flow control requirement in the first instance; third, the application of flow 

control to address runotf caused by new and redevelopment relative to existing land cover 

conditions: and finally, the application of now control to address runoff attributable to existing 

land cover conditions relative to historic land cover conditions. 0 'Brien Testimony. 

During the Phase I Permit development process, Ecology considered a publicly funded 

approach to mitigating for this last component (historic impacts) as an alternative to requiring 

municipalities to impose the obligation only on those developers applying for new or 

redevelopment projects. Schrieve Testimony, O'Brien Testimony. Ecology considered this to be 

a reasonable approach as a matter of public policy since the harms being addressed were caused 

by historic development patterns and practices rather than the actions of the current developers. I 

In previous decisions related to the Phase I and Phase II Permits, the Board has analyzed 

various aspects of the default flow control standard, including the permits' requirement to 

I In Clark County, for example, much of the currently developed and developing areas were deforested and put into 
agriculture by the late 1800's and early 1900's, which is much earlier than many other areas in Puget Sound. More 
recently, large areas within unincorporated Clark County converted trom agricultural or pasture land cover to more 
urban deVelopment during the \980's and 1990's. This was during a time period when the detention systems were 
designed to earlier standards that have been shown to be inetTective in controlling streambank erosion due to the 
increased duration of peak discharges. Kr"ji Testimony. As a result, the increase in erosive flows trom existing land 
cover conditions relative to historic land cover conditions in Clark County occurred in many, if not most, cases tcn 
to one hundred years ago. Beyerlein Testimony. 
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mitigate for pre-existing impacts that are not a direct result of the proposed new or 

2 redevelopment project. The Board rejected summary judgment claims that such a requirement 

3 was unlawful or unreasonable as a matter of law for several reasons. Notable in this context was 

4 the reasoning that the permits ,,' authorize' local governments to require developers to construct 

5 the necessary stormwater controls to meet the flow control requirements but do not 'require' 

6 local governments to impose such requirements. Local governments have options and choices to 

7 meet the permit's flow control requirements." Pliget SOllndkeeper Alliance, et ai, v. Ecology, & 

8 Washington Department o.fTransportation, PCHB Nos. 07-022, -023, Order on Summary 

9 Judgment (Phase II Municipal Stormwater Permit), September 28,2008 ("Phase II SJ Order") at 

10 10. 

11 The Western Washington Stormwater Management Manual contemplates that treatment 

12 and flow control requirements may be achieved through the construction of regional facilities. 

13 Ex. J-/9 at 2-11 through 2-13. Regarding the flow control standard, the Board also found that 

14 municipal permittees have "considerable flexibility as to how they will regulate the development 

15 or use of private property in order to comply with the tederally required MEP and state-driven 

16 AKART standards for controlling the discharge of pollutants to the waters of the state." Phase II 

17 SJ Order at II. The Board accepted Ecology's arguments that this flexibility included. for 

18 example, that municipalities may choose to construct necessary regional storm water control 

19 facilities and allow developers to use those facilities to ensure discharges meet the flow control 

20 requirements. Phase II SJ Order at 9. 

11 
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Within this larger context, which is embodied in the programmatic nature of the permits 

2 and which will involve tens of billions of dollars in various types of storm water control 

3 investments over many years, Ecology has determined that the specific location of the "historic 

4 land conversion mitigation" is not the critical issue associated with the Phase I Permit's flow 

5 control requirements. 0 'Brien Testimony. Ecology was applying this fundamental assumption 

6 when it later determined that the relative benefits of Clark County's approach to implementing 

7 flow control are sufficiently comparable to the Phase I Permit in moving toward the overall goal 

8 of municipal stormwater control, particularly the landscape-scale goal of restoring from 

9 "existing" conditions to the more natural flows associated with "historic, pre-developed" 

10 conditions. 

11 The Agreed Order 

12 In the Agreed Order, Ecology identified the purpose of Condition S5.C.5.b.ii as being "to 

13 reduce negative impacts on water quality, fish, other aquatic life, and streams caused by 

14 increased runotI from new development and redevelopment and to reduce impacts from existing 

15 development." Ex. J-l. For the reasons stated above, Ecology never expected this permit 

16 condition, or the Agreed Order, to restore aquatic habitat or eliminate all harm from erosion at 

17 the specific development location. The goal was to make progress toward lessening the negative 

18 impacts of high tlows. 0 'Brien Testimony. Because Ecology views a publicly funded approach 

19 to addressing storm water impacts caused by historic land conversion activities as an equivalent 

20 way of achieving the same goals as the default flow control standard, it did not view Clark 

21 County's program as either a "pilot project" or an "exception/variance" from the standard, but 

PCHB NO. 10-013 
CONCURRENCE A~D DISSENT 

7 



rather as an alternative means of achieving the same ends. Schrieve Testimony, 0 'Brien 

2 Testimony. 

3 Appellants have identified nothing in the Phase I Permit, or the Clean Water Act, that 

4 requires this final "improvement" or "restoration" aspect of the flow control standard to be 

5 achieved at the same location as where the new or redevelopment is occurring. Clark County's 

6 flow control program meets the Permit's objectives because developers will be required to match 

7 post-development flows with pre-development flows at the development site. Where existing 

8 land cover at a site is the same as historic land cover, there is no absolutely difference between 

9 Clark County's flow control program and the now control requirement in the Phase I Permit. 

10 Where the existing land cover is not the same as historic land cover, the developer will be 

11 required to match post-development flows with pre-development flows at the site, and Clark 

12 County will be required to implement additional flow control projects sufficient to control the 

13 difference between post-development flows and historic flows. These projects need not be 

14 located at the development site but must be located within the same Water Resource Inventory 

15 Area (WRIA). Ex. J-I, Attachment A, at p. 8. 

16 Under either of these scenarios, the exact same thresholds apply in determining which 

17 

18 

19 

20 

21 
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2 projects trigger tlow control requirements, 2 and the exact same flow duration standard applies in 

3 determining how much flow control must be provided.3 In this regard, Clark County has not 

4 altered the default tlow control standard in the Phase I Permit. What Clark County has done is 

5 elected to implement the same standard in a manner that is different from how other Phase I 

6 Permittees have chosen to implement it, in order to achieve the same goals. 

7 Clark County's flow control program requires all project-related storrnwater impacts to 

8 be addressed on-site, thus accomplishing the flow control standard's site-level objectives. 

9 Additionally, legacy stormwater impacts related to historic land conversions (but unrelated to a 

10 particular new or redevelopment project) are addressed at a WRIA level, thus accomplishing the 

11 now control standard's landscape-level objectives. In the end, project-related impacts are 

12 addressed in Clark County the same way as in other Phase I jurisdictions, and the same amount 

13 of developed land area within a WRIA will be provided with flow control to the historic 

14 conditions as would occur under the default approach to now control contained in the Phase I 

15 Permit. 

16 

17 

18 

19 

20 

21 

1 Under both scenarios. now control facilities are required for projects in which the total of effective impervious 
surfaces is 10,000 square feet or more in a threshold discharge area; projects that convert ~/4 acres or more of native 
vegetation to lawn or landscape, or convert 2.5 acres or more of native vegetation to pasture in a threshold discharge 

area, and from which there is a surtace discharge in a natural or man-made conveyance system from the site; and 

projects that through a combination of cffective imperviolls surfaces and converted perviolls sllrfaccs case a 0.1 

cubic teet per second increase in the 100-year tlow frequcncy from a threshold discharge area as estimated using the 
Western Washington Hydrology Model or other approved model. 

1 Discharges must match developed discharge durations to pre-developcd durations for the range of pre-developed 

discharge rates from 50% of the 2-ycar peak tlow up to the nlll 50-year How. 

PCHB ~O. 1O-0lJ 
CONCURRE~CE AND DISSENT 

9 



Clark County has not proposed to change the flow control standard. It is still obligated to 

2 control flows to same standard as the Phase I Penn it requires. The County's program is not 

3 implementing the standard in ways that were not previously contemplated by Ecology during the 

4 development and adoption of the flow control standard in the SWMM and the Phase I Pemlit. 

5 As a result, I am persuaded that Clark County's approach accomplishes Ecology's identified 

6 objectives for the flow control standard: ensuring that new or redevelopment does not make 

7 matters worse, and restoring flows to more natural conditions. 

8 The majority holds Clark County's program to higher standard than the Phase I Permit's 

9 flow control standard itself. The Phase I Pennit's default flow control standard requires no 

10 analysis of existing beneticial uses or conditions at the location of the development; no statement 

II of expected outcomes of the flow control facilities employed at the development site; and no 

12 monitoring of the flow control facilities implemented to meet the permit requirement.'" 

13 To the extent the Appellants, their experts, and the majority are demanding more from 

14 Clark County's program, their concerns can be traced back to the limitations of the default flow 

15 control standard itself. This was apparent in the testimony of Dr. Booth, who in the previous 

16 appeal of the Phase I Pennit specifically criticized the new flow control standard for its inability 

17 to meet the ultimate goals of protecting water quality, beneticial uses, and the streams and rivers 

18 of western Washington. Ex. R-94 (Booth Pre-Filed Direct Testimony in Phase I appeal: "The 

19 flow duration standard, which is the chief perfonnance standard of the Permit related to 

20 4 [ntcrestingly though, part of Clark County's rationale for the (llternative approach in the Agrced Order was its 

experience with the better success rate of public mitigation projects verSllS private mitigation projects. [n Clark 

21 County, public sector projects tend to have better long-term Sllccess than private ones because of the typically better 

design. constmction. and maintenance. GI'l~Y Testimony. 
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hydrology, docs not sufficiently replicate natural hydrology and allows signiticant damage to the 

2 physical, chemical and biological health of rivers and streams.") 

3 This was also true of Mr. Rhodes' testimony, who conceded that in urbanized areas such 

4 as much of Clark County, it is too late to avoid impacts from existing land cover conditions. As 

5 such, even the default tlow control standard in the Phase I Permit will not prevent harm to fish or 

6 result in marked improvements in fish conditions within Clark County. Mr. Rhodes also 

7 acknowledged that requiring new or redevelopment projects to control stormwater relative to 

8 existing conditions will prevent any new or additional degradation attributable to the new or 

9 redevelopment. Rhodes Testimony. 

10 The inherent limitations of the flow control standard were also highlighted in the 

II conclusions and recommendations of the Independent Science Panel after its review of the flow 

12 control standard contained in the Stormwater Management Manual for Western Washington. 

13 The panel wrote: 

14 We identified areas for improvement, especially where storm water issues intersect 
with other mandates for beneficial uses of water and streams. For example: The 

15 project area approach [to flow control] presented in the manual is a necessary tirst 
step in dealing with potential downstream channel stability and water quality 

16 problems at the source. Ultimately, however, a larger watershed-scale perspective 
is also needed to assure that desired goals are met in concert with all of the other 

17 land uses and downstream water issues, including salmon. Ex. R-77. 

18 In short, it is a verity that the salmonid populations in the Lower Columbia basin will 

19 continue to be in great peril whether or not any new or redevelopment takes place in Clark 

20 County under any regulatory scheme. And they will continue to be in great peril under either the 

21 Phase I Pennit's or the Agreed Order's approach to flow control. Neither regulates the 
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considerable amount of stonnwater discharges that enter directly into receiving waters without 

2 tlowing through Clark County's municipal stonn sewer system (MS4). Neither directly 

3 regulates stonnwater runotf from new or redevelopment projects that are below the thresholds in 

4 the Phase I Pennit, even if they discharge through the County's MS4 system (although other 

5 parts of the Phase I Penn it address these discharges). Neither addresses the myriad other 

6 contributing factors that also bear on the ultimate survival and recovery of Lower Columbia 

7 salmonids. Both the Phase I Pennit and the Agreed Order will allow conditions to continue that 

8 can scour redds within stream channels, cause severe siltation of redds, increase temperature that 

9 stresses and kills fish and their otfspring, elevate sediment supply and suspended sediment, 

10 degrade natal habitat by changing stream channels, and deplete the tood web upon which 

11 salmonids depend. 

12 However, granting even minimal deference to Ecology's expertise in this area, I would 

13 hold that the Agreed Order's approach to separately addressing project-related impacts versus 

14 non-project, historic watershed impacts provides, on a programmatic basis, equal or similar 

15 protection to receiving waters as the Phase I Penn it does. The Agreed Order retlects a 

16 reasonable exercise of Ecology's discretion, and there is no legal or factual basis upon which to 

17 conclude this approach is invalid. Accordingly, I respectfully dissent from those portions of the 

18 majority that substitute Ecology's technical detenninations and professional judgments regarding 

19 the intent and goals of the tlow control standard with the opinions of experts ,vho, while 

20 certainly well qualified in their tields, otfer limited value in detennining the goals and intent of 

21 
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the Phase I Permit's tlow control requirement within the context of municipal stormwater 

2 management programs. 

3 The Acreage Metric 

4 Like its concern about the lack of basin planning, the majority's criticism of the acreage 

5 metric for tracking the County's mitigation obligation again reflects primarily a concern with the 

6 limitations of the flow control standard itself. 

7 In developing the Agreed Order, Ecology considered an approach similar to that 

8 advanced by Appellants, where the County would be required to "match" a development site and 

9 the mitigation site based on multiple factors such as soil conditions and slope, in addition to 

10 acreage of certain types of land cover. Ecology rejected such an approach based on a technical 

11 assessment of its usefulness, the economic burden it would place on developers and the County, 

12 and the complexity of such a regime. Ecology ultimately concluded that it would be too 

13 complex an undertaking for the limited additional potential benefits. 0 'Brien Testimony. 

14 Douglas Beyerlein, the engineer and hydrologist who developed the Western Washington 

15 Hydrology Manual for Ecology, testified that the metric by which Clark County's mitigation 

16 obligation and mitigation credits are measured under the Agreed Order is sckntitically and 

17 technically sound. 5 This is because the single most significant factor in determining the impacts 

18 

19 

20 

21 

5Douglas Beyerlcin is a registered professional engineer and a certified professional hydroglogist who led the 
contracting team that developed the Western Washington Hydrology Model (WWHM) for Ecology to accurately 
measure land development impacts and size stormwater facilities. More recently. he created a calIbrated version of 
the Ecology WWHM tor stormwater tacility design in Clark County that Ecology has approved for use. The 
WWM!\1 models hydrology that is site-specific in terms of calculating the amount of runoff generated by a 
particular propcrty, but it does not dictate where or how that nmoff must be controlled. 
Beyerlein Pre-Filed Testimony at Attachmcnt 1. 
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caused by historic development patterns is the nature of the historic land cover in relation to 

2 existing land cover conditions. Land cover is also the single most important factor in controlling 

3 erosive flows at both development project sites and at flow control mitigation project sites. 

4 While it is true that both soil type and slope bear some relationship to the nature and extent of 

5 storm water impacts experienced at a particular location, they are not a significant factor in 

6 quantifying the overall impact caused by historic land conversion activities on a broader scale. 

7 Beyerlein Pre-Filed Testimony at Attachment 4. 

8 Mr. Beyerlein's opinion is supported by the following information, which was not 

9 disputed by Appellants. Soil groups can be divided into two major categories: well draining soils 

10 where full infiltration of stormwater runoff is usually required and poor draining soils where 

II surface discharges must be managed based on matching flow durations. Beyerlein Testimony. 

12 Most of Clark County contains soils that either do not infiltrate or where infiltration is very slow. 

13 Golemo Testimony. For purposes of Clark County's calibrated WWHM, which is used to 

14 calculate the quantity of stormwater runotf from a particular site, all poor draining soils are 

15 modeled with the same soil characteristics and runoff producing potential, which means it would 

16 make little if any difference to analyze the soil type of sites subject to the provisions of the 

17 Agreed Order. Beyerlein Testimony. For this reason, Ecology determined that while it would be 

18 possible to add soil condition as another metric for calculating and tracking Clark County's 

19 mitigation obligations, it would make the program more difficult to administer without providing 

20 any meaningful amount of additional environmental benetit. 0 'Brien Testimony. 

21 
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Land slope, or topography, also intluences the amount and timing of stormwater runoff, 

2 where steeper slopes produce more runolT faster than flatters slopes. Generally speaking, steeper 

3 slopes have less area available for tlow control facilities than flatter slope areas. WWHM 

4 simulations have confirmed that, for poor-draining soils, steep slope sites can usc smaller 

5 stormwater flow control mitigation facilities than flat slope sites, and can release more 

6 stormwater from the pond before erosive tlows occur. This is because a steep slope site has 

7 higher pre-development peak flows than a flat slope site. Mr. Beyerlein assumes that, while 

8 private development projects will likely be built on a range of land slopes from flat to steep, the 

9 County will likely prefer to select its flow control mitigation projects on sites with relatively 

10 flatter areas, where the largest amount of stormwater storage is available. This flatter slope 

11 preference for flow control mitigation projects will result in more storage availability than the 

12 on-site flow control storage on moderate or steep slope sites. The result is that the County will 

13 end up with at least equal, if not greater, stormwater flow control storage under the Agreed 

14 Order's approach to mitigation than it would ifthe County had to try and match mitigation sites 

15 based on tinding a mitigation site with a slope similar to the original private development site. 

16 Beyerlein Pre-Filed Testimony at Attachment 4, pp. 7-8. 

17 The end result of using WWHM's flow duration matching methodology is that all 

18 stormwater flow control mitigation facilities designed using WWHM over-mitigate tor erosive 

19 flows. This means that, under the Agreed Order, where the new or redevelopment site is not 

20 allowed to increase the occurrence of erosive tlows above existing site runoff levels, the on-site 

21 
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stormwater tlow control facilities sized using WWHM will actually decrease erosive tlows 

2 relative to existing land cover conditions. Beyerlein Pre-Filed Testimony at Attachment 4. 

3 Self Regulation 

4 Appellants' challenge, and the majority opinion, appears to be based largely on mistrust 

5 of the County's intentions or abilities to remain vigilant in meeting its on-going permit 

6 obligations. While this suspicion may not be entirely misplaced, given some of the unfortunate 

7 statements made by individual County representatives (Ex. R-l), I do not tind it a compelling 

8 basis for invalidating the Agreed Order. To the extent this mistmst underlies the majority's "self 

9 regulation" analysis, I do not agree that the facts support a conclusion that the Agreed Order 

10 results in impermissible self regulation. 

I 1 Appellants are concerned that nothing in the Agreed Order prevents harm from occurring 

12 in the most ecologically valuable subwatersheds in exchange for cheaper/easier mitigation that is 

13 located in the least ecologically important areas. The possibility of this happening, they suggest, 

14 equates to an impermissible self regulatory scheme. What this argument overlooks, however, is 

15 that nothing in the Agreed Order prevents Clark County from maximizing mitigation benefits in 

16 the most ecologically valuable subwatersheds, even when the new or redevelopment is occurring 

17 in the least ecologically important areas (i.e., intill in the most degraded, highly developed, far 

18 downstream areas, etc). In fact, this is a primary advantage of this alternative approach-it 

19 allows for targeted improvements to the landscape-lcvel impacts caused by historic land 

20 conversions rather than being limited to the more "random" site locations associated with new or 

21 redevelopment projects. It allows the County to combine and leverage its now control projects, 
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and place them higher or lower in a stream or watershed, where greater environmental benetits 

2 can be achieved than if all the permit's required tlow control were implemented at the site of the 

3 new or redevelopment. Gray Testimony; Wierenga Testimony; Kraft Testimony; 0 'Brien 

4 Testimony. 

5 The Appellants' criticism of the Agreed Order also undervalues both the County's 

6 Stormwater Needs Assessment Program (SNAP) and its Stormwater Capital Improvement 

7 Project (SCIP) prioritization and selection process. Contrary to the assumption suggested by the 

8 majority that Clark County will select only the cheapest options for mitigation, without regard 

9 for beneficial uses or the environmental consequences of its choices, the Agreed Order requires 

10 the county to place mitigation according to selection criteria and the information developed 

11 through its SNAP. Ex. J-l at 8. The Agreed Order recognizes that past and current work by 

12 SNAP includes: "hydrologic and hydraulic modeling of streams within urban growth area 

13 watersheds, assessing stream geomorphology and describing riparian conditions." ld.; See Exs. 

14 R-27; R-40 through R-71. The goals of the SNAP assessments, in tum, are to: 

15 

16 

17 

18 

19 

20 

21 

• Analyze and recommend the best and most cost effective mix of improvement 
actions to protect existing bene.fida/uses, and to improve or allow for the 
improvement ~llost or impaired bene.fida/ uses consistent with NPDES 
objectives and improvement goals identified by the state GMA, ESA recovery 
plan implementation, TMDLs, WRIA planning, tlood plain management, and 
other local or regional planning efforts. Ex. R-27, at I-3m (emphasis added). 

While these assessment reports do not purport to be basin plans, they are focused on beneficial 

uses of the receiving waters, and the information contained within them will provide the basis for 

selt:cting the most suitable areas for now control mitigation projects. The Agreed Order directs 

that "Specitic mitigation sites will be determined by priorities for flow control mitigation 
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established under a project selection process that considers existing information describing 

2 channel conditions, channel hydrology and subwatershed hydrology." Ex. J-J at 8. It is from this 

3 universe of suitable and targeted projects that the cost/benefit ratios, in terms of cost per unit of 

4 land cover mitigated, may be considered in prioritizing projects. /d. 

5 The County will do this by utilizing its SCIP prioritization and selection process, which 

6 will then be incorporated into the County's Stormwater Management Plan (SWMP). Ex. A-72, 

7 Wierenga Testimony. This SCIP process contains a detailed list of criteria, in addition to the 

8 potential amount of flow control, relating to such things as hydrological need, water quality, fish 

9 importance, and habitat enhancement, and will provide the weighting to be given to each, in 

10 objectively evaluating potential projects. [d. While the Board of County Commissioners 

11 (BOCC) provides overall budget authority for the County's stormwater program, and approves 

12 individual contracts, the BOCC does not make the selection of the projects in the SWMP. /d. No 

13 evidence was provided that the County's use of these processes will allow it to ignore these other 

14 considerations; rather the testimony was that this process, unlike the default in the Phase I 

15 Permit, allows the County to consider these other benetits in selecting where to locate the flow 

16 control relative to a development or redevelopment project that triggers the flow control 

17 requirement. 

18 Taking these processes together with the Agreed Order's required annual reporting 

19 requirements to Ecology (Ex. J-J at Attachment A, p. 10), I would conclude that both Ecology 

20 and the public will have the information necessary to review Clark County's implementation of 

21 the Agreed Order's mitigation program and determine compliance with its requirements. 
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18 

19 

20 

21 

In sum, I concur with the majority that the Agreed Order is flawed with respect to its 

effective date, and its inability to ensure an adequate maintenance of efforts and compliance with 

the Phase I Permit's LID requirements. I also dissent, however, and would sustain Ecology's 

decision to approve the Agreed Order's fundamental approach to implementing flow control 

mitigation for impacts associated with historic land conversions. [do not tind the approach 

manifestly unreasonable and cannot conclude that Ecology approved it in willful or unreasoning 

disregard for the facts and circumstances attendant to this case. 

DATED this 5th day of January, 2011. 
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Washington. The flow duration standard, which is the chief performance standard of the Permit 

2 related to hydrology, does not sufficiently replicate natural hydrology and allows significant 

3 damage to the physical, chemical and biological health of rivers and streams. It is my opinion 

4 that there are alternative stormwater management approaches that are known and available that 

5 are much more effective at protecting streams and water quality. In other words, there are more 

6 protective performance standards than the flow duration standard, and they are achievable using 

7 known and available alternative approaches to managing stormwater. These alternative 

8 approaches-which seek to mimic natural hydrology and minimize generation of surface runotT 

9 rather than storing or treating it in engineered facilities-fall under the broad rubric of "low 

10 impact development" ("LID"). In contrast to the flow duration standard and other Manual 

11 prescriptions, LID otTers the possibility of allowing additional new development and 

12 redevelopment without additional degradation of water quality and resources. Using the 

13 principles and approaches of LlD is, in my opinion, absolutely necessary if the goals of 

14 protecting Puget Sound's rivers and streams are to be satistied at the same time as we 

15 accommodate additional growth in the years ahead. 

16 22. LID encompasses a dispersed suite of site-appropriate BMPs that collectively 

17 store, intiltrate, detain, and evaporate stormwater at or very near where it falls, rather than collect 

18 and convey it to surface waters otTsite. At the site scale, LID BMPs include techniques like 

19 maintaining a substantial portion of a site in natural vegetation; design features to reduce 

20 impervious surfaces: protection of natural drainage features; use of vegetated swales to capture 

21 and retain runoff; green roofs; storage and reuse of runoff; and permeable pavements. At a 

22 watershed or landscape scale, LID BMPs can include watershed-wide limits on imperviousness 

23 and protection of sensitive areas like riparian zones, wetlands and steep slopes. Both approaches 

24 

25 
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are necessary ifthe goal is protection of streams and their uses: while site-level LID BMPs can 

2 be highly effective at reducing stormwater runoff from a site, land use-level protections are also 

3 important to ensure that the overall watershed receives adequate protection, and that critical or 

4 particularly responsive areas of a watershed (or, conversely, areas where LID is likely to be less 

5 effective) can be recognized and managed appropriately. Unlike traditional stormwater 

6 management, this perspective recognizes that not all patches of land are identical, and that no 

7 one BMP is appropriate for every site or project. 

8 23. While attention must always be paid to a site's soil protile, it is incorrect that LID 

9 techniques cannot work on the till soils that are common in western Washington. To say so 

10 reflects a fundamental misunderstanding of the way LID works. While till soils tend to intiltrate 

11 more slowly than soils developed on a sandy substrate, and unweathered till even more so, this 

12 just means that stormwater BMPs must be chosen appropriately for a particular site. It also 

13 means that stormwater management begins before the site is cleared, not just atler the landscape 

14 has been fully denuded of all vegetation and topsoil. The natural hydrologic profile pre-

15 development discussed above is true of both till- and outwash-derived topsoils: if the presence of 

16 till soils does not prevent the natural processes of infiltration, soil storage and evapotranspiration 

17 on an undeveloped site (which was once the case over most of undeveloped western 

18 Washington), it should not prevent it at a properly designed LID site. First, by retaining 

19 evapotranspiration capacity and soil storage (largely by retaining a high level of native 

20 vegetation and the original topsoil), much of the stormwater that falls on a site does not need to 

21 intiltrate deeply to groundwater at all. Second, as alluded to above, soils are very heterogeneous: 

22 many LID projects built on what was thought to be till tum out to intiltrate very fast because 

23 there are cracks in the till or other areas of higher permeability; alternatively, only part ofa site 

24 
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may have low permeability and water can be directed to areas of greater permeability. Third, till 

2 soils are adequately deep and permeable in their undisturbed condition, as the lack of surface 

3 runoff from mature forested hillslopes amply demonstrates. Where damage to this storm water 

-t. management "facility" (i.e., the topsoil) has already been permitted to occur, examples exist 

5 throughout the region where regraded till has been amended with compost and replaced to form a 

6 highly infiltrative layer with a large volume of storage. Finally, a LID approach does not 

7 preclude use of engineered backup facilities to accommodate any remaining runoff from large 

8 storm events that might exceed the natural water management capacity of a site. Such backup 

9 facilities are appropriate to consider for any stormwater management design, not just LID. In 

10 summary, the complaint that "LID doesn't work on till" reflects a poor understanding of both 

11 LID and soils. If developers simply try to paste LID techniques onto traditional development-

12 having stripped a site of vegetation and topsoil down to the unweathered till layer-then it is 

13 very likely to fail. In my opinion, and based on multiple observations, till soils do not preclude 

14 use of LID-but they do require its intelligent application. 

15 24. LID techniques are commonly used in western Washington and around the nation. 

16 They have repeatedly demonstrated that they are capable of significant reduction in total runoff, 

17 including in many cases elimination of runotf that would otherwise be signiticant. I have 

18 contributed one such study to the published literature, where I and graduate student colleagues 

19 compared the relative performance of traditional asphalt paving to parking lot stalls using 

20 perviolls pavers of various designs that infiltrated runoff. PSA-I05, 106. We measured 

21 significant runoff from the traditional design, while the LID alternatives all produced essentially 

22 no runoff over two separate winters of testing, five years apart. In the best-documented case of 

23 which I am aware, that of SEA Street in a developed area of Seattle, LID design ach ieved 

24 
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essentially zero runotfto surface streams. Even where zero discharge cannot be achieved, LID 

2 techniques can be used to more closely mimic predevelopment hydrology than engineercd 

3 techniques by retaining evapotranspiration capacity, detaining stormwater in soil, and increasing 

4 groundwater rccharge. It is my opinion that LID approaches can more closely match 

5 predevelopment hydrology and hence hold a far higher likelihood of protecting rivers and 

6 streams and their uses than the standards authorized and emphasized in the 2005 Manual. 

7 25. In my view, LID has been studied well enough to require much broader 

8 application in western Washington. Today, we have at Icast as much experience, and a much 

9 higher level of confidence in the performance of, these measures than we did when we began 

10 requiring the use of detention ponds. Moreover, we ccrtainly know that primary reliance on the 

11 flow duration standard/detention pond approach will not protect beneficial uses. While some 

12 have claimed LID is inadequately studied, it is worth noting that the engineered approaches 

13 authorized under the manual are very well studied, and that study shows them to be quite 

14 inetfective at meeting their intended goal of protecting water quality and beneficial uses. Under 

15 these circumstances, there is little case to be made that they should remain the preferred 

16 approach, and a vcry strong case that they should be replaced to the greatcst extcnt possible. 

17 26. LID as a stormwater managemcnt concept was developed in the late 1980s, and 

18 today we have countlcss projects using LID techniques in western Washington and around the 

19 nation. This is not an "cxperimental" approach. Several of these have been well studied, 

20 sufficient to show that LID is a more etfective set of techniques for managing stormwater and 

21 protecting watcr quality than the enginecred approachcs authorized under the Manual. Certainly, 

22 enough is now known about LID to require much broadcr usc of it. To the concern that 

23 introducing a large volume of water into thc ground through the application of LID might 

24 
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produce slope instability or other unnamed woes, I note only that our landscape has been 

receiving this water as rain for, literally, millennia. Much of the landscape has handled this well; 

3 in some places even in an undeveloped state, it caused problems. We will still need to respect 

4 these natural features of the landscape. It is only in the last few decades that we began to think 

5 of surface runotT as the norm, but our thinking it does not make it so. To protect our landscape, 

6 we need to appreciate, employ, and mimic its native capacities. Our natural waterbodies, and the 

7 biota that live there, have sutTered for our shortsightedness in failing to do this. 

8 27. Finally, the accusation that LID is insufficiently well studied represents in my 

9 view a misunderstanding of how it works. For example, one of the core principles of LID is to 

10 leave as much native vegetation in place as possible. An undeveloped site has enormous 

11 capacity to store, detain, evapotranspirate and infiltrate stormwater. We know that removing soil 

12 and vegetation reduces the capacity of the site to perform these functions, and that not doing so 

13 protects that capacity. This is not a question that needs a lot of study. As a scientist I will 

14 always support the value of "more study," but I believe that LID techniques are already well 

15 understood today and that we should now begin implementing them in a serious way in western 

16 Washington. Further delay for the purpose of additional study is not warranted. This view is 

17 retlected in a memo that I signed, along with Department of Ecology policy lead Bill Moore and 

18 several other stormwater experts. PSA-12. If the same standard for certainty now advocated by 

19 some for LID had been applied to the tlow duration/detention facility approach when it first was 

20 considered for adoption in a stormwater permit, we would still be studying that model, too. It 

21 was adopted for the same reasons I am presently advocating a next step forward-the prior 

22 standard clearly did not work and the proposed replacement was a demonstrable improvement. 

23 Moving to a now-duration standard required that the stormwater design community learn an 
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entirely new approach-that of continuous tlow modeling-but that proved to be no serious 

impediment, either. Ifwe apply the same standard of abandoning a failed approach and 

3 embracing a new and sufficiently developed alternative, now, to our current and proposed 

4 stormwater management approaches, the requirement for LID wins hands down, since (a) we 

5 now know that the engineered approaches are demonstrably not effective and (b) we know LID 

6 properly applied is significantly more effective. In my opinion, opponents of LID advocate a 

7 higher standard than has ever been imposed on any prior stormwater BMP, and certainly a higher 

8 standard than was ever imposed on the performance of detention ponds. In fact, too little is 

9 known about the long-term effectiveness of many engineered BMPs that are recommended in the 

10 Manual and I believe there is little information on the real-world effectiveness of these BMPs. I 

11 believe it entirely unlikely that Ecology had this kind of comprehensive data on the tlow duration 

12 standard when it tirst adopted that standard. 

13 28. By seeking to protect natural hydrologic function, LID BMPs are likely to otTer 

14 benetits on virtually any potential site or project, even where conditions are unusually 

15 challenging. LID is not an "all or nothing" approach but a set oftools that can be applied in 

16 different combinations in a site or watershed appropriate context to more closely mimic pre-

17 development hydrology. I cannot think of a situation in which application of LID techniques 

18 would not otTer some hydrologic benetits over a purely engineered approach designed to meet 

19 the now duration standard. Even in places where steep slopes or high groundwater would make 

20 close replication of predevelopment hydrology difficult for some projects, at least some LID 

21 techniques certainly would be available for use on such a site that would reduce impacts. For 

22 example, retaining 65% of native vegetation is workable on such sites, as would efforts to 

23 increase on-site detention. Moreover, the argument that LID has to be fully etTective for every 

24 

25 
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possible site or project in order to be required is arbitrary: no stormwater BMP is appropriate for 

2 every site or project. It may be the case that "backup" engineering designs need to be in place in 

3 some places to avoid flooding by addressing very high flow events that might exceed the 

4 capacity of LID designs on some sites, but that is a problem to address in any site design. 

5 29. While it is true that there is no consensus "performance standard" for utilizing 

6 LID, I am unable to determine why the lack of such a performance standard is relevant. There is 

7 no "consensus" performance standard for engineered detention ponds, or for that matter, any 

8 other stormwater BMP. I am quite familiar with the development of the flow duration standard, 

9 being one of the central members of the King County team that created it, and I am well aware of 

10 both its advantages over the prior standard and its limitations. It is not in common use 

11 elsewhere. Other jurisdictions use ditIerent performance standards (such as the simple peak 

12 now-based approach discussed above). In my opinion, the lack ofa universally agreed 

13 performance standard is not a reason to avoid requiring the use of LID techniques, especially 

14 where these techniques are quite well studied and understood and there is actually a high degree 

15 of consensus around how to design and implement various LID BMPs. 

16 30. Although LID techniques are well known and understood, the 2005 Manual does 

17 not require them. The hydrologic performance standard of the Manual is the flow duration 

18 standard described above and LID measures, where they are employed on an optional basis, 

19 simply provide a limited onset against constructed facilities under the flow duration standard. 

20 Nothing in the Manual or Permit prevents a developer from turning a native vegetated site, or 

21 even an entire watershed, into 100% impervious surface. It is not in my opinion possible to 

22 mitigate the adverse impacts to water quality of such a transformation through any known or 

23 available engineering technique, 

24 

25 
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3 1. I am not aware of any concerns about implementing LID at a programmatic level 

2 outside of those addressed above. If LID is implemented programmatically with a reasonable 

3 level of care, it should provide abundant benefits to jurisdictions and watersheds. Like any 

4 stormwater BMP, if implemented carelessly, system failures could result in unexpected 

5 consequences. I do not believe that LID presents any greater risk of flooding than any other 

6 stormwater management technique: there is a risk of flooding from any poorly implemented 

7 BMP, whether engineered approaches or LID. It betrays a fundamental misunderstanding of 

8 LID to equate LID only with "infiltration" or intiltration ponds. As noted above, "infiltration" is 

9 generally considered an engineering BMP under which stormwater is collected in a centralized 

10 pond or other structure and allowed to slowly penetrate to groundwater. LID is not simply 

11 "intiltration" but rather an effort to preserve natural hydrology to the maximum extent possible 

12 for any given site, including evapotranspiration, soil storage, intiltration to groundwater, and 

13 subsurface flows. 

14 32. While I am not an economist, I am familiar with some of the literature 

15 demonstrating that LID is cheaper than, or comparable to, engineered BMPs when considering 

16 not only initial installation cost but also avoided stormwater facility cost. On the other side of 

17 the same coin, many studies show that the historic failures to adequately manage stormwater-

18 reduced drinking water quality, loss of fish habitat, closure of shellfish growing areas, and 

19 reduced recreational opportunities-are enormously costly, even in Puget Sound. In 2006, I 

20 undertook one such study evaluating the costs of stormwater runoff in Puget Sound. PSA-87. 

21 The study concluded that the economically quantifiable costs of stormwater in the Puget Sound 

22 region were on the order of $100 per person per year across the region as a whole. We also 

23 concluded that the non-quantitiable costs, in terms oflost resources and reduced quality oflife, 

24 
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were also substantial. Because the now duration standard inadequately protects beneticial uses 

2 and stream health, continued reliance on such a standard will continue to impose these costs and 

3 harm these economic values. 

4 33. In summary, it is my professional opinion that the Permit, which adopts a 

5 performance standard (the t10w duration standard) embodied in the 2005 Manual, does not 

6 protect rivers and streams, beneficial uscs, or aquatic life. Continued reliance on such a standard 

7 for new development in western Washington will not prevent serious and significant additional 

8 degradation to these resources. Continued reliance on such a standard for redevelopment 

9 presents a lost opportunity to begin restoring rivers and strcams that are currently highly 

10 degraded by stormwater runoff This is not a point that I believe is in any serious dispute. 

11 Moreover, it is my professional opinion that a more protective performance standard that more 

12 closely matches natural hydrology is readily achievable without sacriticing opportunities for 

13 future development. Achieving a more protective standard would rely on site- and basin-level 

14 LID BMPs that are in my opinion, sufficiently well known, understood, available and 

15 economically and technologically feasible that they can be implemented throughout western 

16 Washington. This is true even if the specific combination of BMPs necessary to meet these 

17 standards may vary site by site, and even if engineered BMPs like detention/retention ponds may 

18 sometimes be necessary to some degree. 

19 34. All of the documents cited above were either authored, in whole or part, by me or 

20 are the kind of documents on which I, as a reasonably prudent stormwater scientist and 

21 academic, typically rely on to conduct my affairs. I can attest that they are scientifically rigorous 

22 and reliable. 

23 
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I declare under penalty of peIjury that the foregoing is true and correct to the best of my 

knowledge. Executed this J1 day of March, 2008. 

V~ BdL. 
DEREK BOOTH, Ph.D. 

Ear/hjlls/ice 
705 Second ,lve .. SlItie 203 
St!alt/e. WA 98104 
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POLLUTION CONTROL HEARINGS BOARD 
ST A TE OF WASHINGTON 

3 ROSEMERE NEIGHBORHOOD 
ASSOCIA nON; COLUMBIA 

4 RNERKEEPER; and NORTHWEST PCHB NO. 10-013 
ENVIRONMENT AL DEFENSE CENTER, 

5 ORDER DENYING SUMMARY 
Appellants, JUDGMENT 

6 v. 

7 WASHINGTON STATE DEPARTMENT 
OF ECOLOGY, and CLARK COUNTY, 

8 
Respondents, 

9 
BUILDING INDUSTRY ASSOCIATION 

10 OF CLARK COUNTY, 

11 Intervenor-Respondent. 

12 
This matter comes before the Pollution Control Hearings Board (Board) on cross motions 

13 
for partial summary judgment filed by Appellants Rosemere Neighborhood Association, et al. 

14 
("Appellants" or "Rosemere") and Respondent Clark County. Attorneys Jan Hasselman and 

15 
Janette K. Brimmer, Earthjustice, represented Appellants. Assistant Attorney General Ronald L. 

16 
Lavigne, Senior Counsel, represented Respondent Department of Ecology ("Ecology"). Chief 

17 
Civil Deputy E. Bronson Potter, represented Respondent Clark County on the briefs, and 

18 
Christine M. Cook, Deputy Prosecuting Attorney, presented oral argument on behalf of Clark 

19 
County. Intervenor-Respondent Building Industry Association of Clark County did not 

20 
participate in the motions. 
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levels that match historical pre-developed (forested) conditions. I The purpose of the flow 

2 control standard is to reduce negative impacts on water quality, fish, other aquatic life, and 

3 streams caused by increased runoff from new development and redevelopment and to reduce 

4 impacts from existing development. The Phase I Permit required these ordinances be adopted by 

5 August 19,2008. Shrieve Dec/. at ~3. 

6 The flow control standard and other elements of the 2005 Manual represent a "default" 

7 standard under the Phase I Permit. The permit allows these requirements to be "tailored to local 

8 circumstances through the use of basin plans or other similar water quality and quantity planning 

9 efforts." Phase I Permit at 11 (Condition S.S.C.S.b.i). The permit requires that any such local 

to alternative standards "shall provide equal or similar protection of receiving waters" relative to 

11 the default standard. [d. 

12 As a result of challenges to the Phase I Permit, this Board concluded that Ecology's 

13 default flow control standard failed to comply with the requirements of the federal Clean Water 

14 Act and state law and directed Ecology to revise the Phase I Permit to require permittees to 

15 aggressively employ low impact development ("LID") techniques where feasible, in combination 

16 with the flow control standard, in order to meet the federal and state standards to reduce 

17 storm water runoff to the maximum extent practicable ("MEP") and to apply all known, available 

18 and reasonable methods to control runoff and protect water quality (AKART). The process of 

19 revising the permit to comply with the Board's ruling is ongoing. 

20 I The standard t10w control requirement is to "match development discharge durations to pre-developed durations 
for the range of pre-developed discharge rates from 50% of the 2-year peak How lip to the full 50-year peak flow." 

21 [d. at Appendix I, p. 24. 
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Under the Agreed Order, Ecology approved Clark County's alternative flow control 

2 program on the condition that Clark County mitigate runoff from new development and 

3 redevelopment to the historic, pre-development condition through a capital flow control 

4 mitigation program undertaken at County expense. Agreed Order at 3-4. In other words, the 

5 Agreed Order would allow Clark County to apply the lesser flow control standard to new and re-

6 development projects in its jurisdiction, utilizing existing rather than pre-development conditions 

7 as the standard, provided that Clark County makes up the difference in flow control protection 

8 that individual developments will not be required to achieve. The Agreed Order establishes an 

9 accounting system for the mitigation requirement and incorporates a l4-page attachment more 

10 specifically describing the County's Development and Redevelopment Flow Control Mitigation 

11 Program ("Mitigation Program"). The attachment details various aspects of the Mitigation 

12 Program such as its purpose, projects triggering the mitigation obligation, allowable capital 

13 mitigation projects, calculating area mitigated by capital projects, prioritization of projects, 

14 geographic location of mitigation projects, mitigation project timing and tracking, reporting, 

15 funding, and limitations. Agreed Order, Attachment A. 

16 Clark County's Mitigation Program applies to development and redevelopment projects 

17 that vested on or after April 13,2009. Id. at 2. The Agreed Order similarly requires Clark 

18 County to account for its stormwater mitigation obligation based on acreage impacted by new 

19 development or redevelopment projects that start construction and are vested after April 13, 

20 2009. Agreed Order at 4. 

21 
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unlawfully degrade water quality and/or causes or contributes to a violation of 
water quality standards by: (a) Allowing Clark County to continue issuing 

2 development permits that vest prior to December 9,2009, and/or (b) Not 
requiring any mitigation for permits issued after August 8, 2008 that were 

3 inconsistent with the permit? 

4 ANALYSIS 

5 Summary judgment is a procedure available to avoid unnecessary trials on formal issues 

6 that cannot be factually supported and could not lead to, or result in, a favorable outcome to the 

7 opposing party. Jacobsen v. State, 89 Wn.2d 104, 569 Wn.2d 1152 (1977). The summary 

8 judgment procedure is designed to eliminate trial if only questions of law remain for resolution. 

9 Summary judgment is appropriate when the only controversy involves the meaning of statutes, 

10 and neither party contests the facts relevant to a legal determination. Rainier Nat 'I Bank v. 

11 Security State Bank, 59 Wn. App. 161, 164, 796 P.2d 443 (1990), review denied, 117 Wn.2d 

12 1004 (1991). 

13 The party moving for summary judgment must show there are no genuine issues of 

14 material fact and the moving party is entitled to judgment as a matter of law. Magula v. Benton 

15 Franklin Title Co., Inc., 131 Wn.2d 171, 182,930 P.2d 307 (1997). A material fact in a 

16 summary judgment proceeding is one that will affect the outcome under the governing law. 

17 Eriks v. Denver, 118 Wn.2d 451,456,824 P.2d 1207 (1992). In a summary judgment, all facts 

18 and reasonable inferences must be construed in favor of the nonmoving party. Jones v. Allstate 

19 Ins. Co., 146 Wn.2d291, 300, 45 P.3d 1068 (2002). 

20 Through its motion, Rosemere requests the Board to declare that municipal permittees are 

21 not simply exempt from the duty to meet MEP and AKART where project proponents submitted 
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Respondent Clark County contends that the imposition of the flow control standard is 

2 subject to Washington's vested rights doctrine and that Rosemere's motion is an untimely 

3 collateral attack on the Phase I Permit. Clark County asks the Board to conclude that the vested 

4 rights doctrine applies to stormwater regulations and to interpret the Phase I Permit as not 

5 requiring permittees to impose the new flow control standard on vested development. Clark 

6 County further seeks an order from the Board determining that Clark County's decision to 

7 exempt from its Mitigation Program development that vested before April 13,2009, does not 

8 render the Agreed Order invalid as a matter oflaw. 

9 Ecology agrees with Appellants that the state's vesting laws do not exempt municipal 

10 permittees from complying with MEP and AKART requirements. Ecology further agrees with 

11 Rosemere that the state can and should require municipal permittees to exercise their discretion 

12 to the fullest under vesting laws in order to meet the requirements of federal and state clean 

13 water laws. Ecology's Response at 3. However, Ecology parts company with Rosemere when it 

14 argues that although vesting laws do not require permittees to exempt vested new and re-

15 development from the updated standard, Ecology's decision to allow Clark County to exempt 

16 projects vested after April 13,2009, was a reasonable exercise of its enforcement discretion. 

17 Ecology further contends the same is true for the Phase I Permit generally: that while Ecology 

18 was not required by vesting laws to allow all municipalities to exempt all vested development 

19 from the permit's updated flow control requirements, Ecology was also not required by the MEP 

20 and AKART standards to include all such vested projects within the reach of Condition S5.C.5 

21 of the Phase I Permit. Ecology argues that its interpretation ofMEP and AKART, in which it 
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I Rosemere's challenge to the equivalency of Clark County's Mitigation Program as approved in 

2 the Agreed Order. 

3 This Board has previously ruled that the requirements imposed by state stormwater 

4 permits are not "land use control" ordinances, and we re-affirm those rulings here. In our Phase 

5 II summary judgment decision, we rejected the permittees' argument that a state land use control 

6 statute, RCW 82.02.020, applied to stormwater permits: 

7 [T]he purpose of the Permits is to ensure that the rate of stormwater 
discharge from property is maintained within a certain level, and this flow 

8 level has been determined by Ecology to be necessary to prevent harm to 
the environment. The flow control standard is aimed at achieving a 

9 particular environmental result, and the Permits provide considerable 
flexibility how this result is achieved. The purpose of the Permits is to 

10 control discharge of pollutants and not to control land use . ... Ecology has 
determined that, collectively, these requirements, which include the flow 

II control standard, are necessary to satisfy the federal MEP and state 
AKART standards. While developers ultimately may have to undertake 

12 actions consistent with the flow control standard ofthe Western Phase II 
Permit if they seek to discharge into an MS4, the requirements originate in 

13 state and federal law, and the imposition o.fthese requirements on 
municipalities derives from the delegated NPDES and state waste 

14 discharge programs, not local government-initiated regulation of 
development. 

15 
Phase II Order on Summary Judgment (September 29, 2008) at 6-7 (emphasis added). 2 

16 
Under Washington law, proposed land divisions and building permits are to be 

17 
considered under the "zoning or other land use control ordinances" in effect at the time a "fully 

18 
completed application" has been tiled. RCW 58.17.033 (subdivision code); RCW 19.27.095 

19 

20 2 In a decision involving applicability of the Construction Stormwater General Permit, we similarly held that the 

requirement to control stormwater imposed by state stormwater permits is not a land use control subject to vesting. 
21 Cox v. Ecology, PCHB No. 08-077 (Order Granting Summary Judgment, February 26. 2009). 
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because they simply add to the cost of the project but do not affect physical aspects of a 

2 development). 

3 Clark County argues that, unlike impact fees, storm water regulations are land use 

4 ordinances that are subject to the vested rights doctrine. The County relies on Westside Business 

5 Park in support of this position. Westside Business Park, LLC v. Pierce County, 100 Wn. App. 

6 599,607 (2000). But Westside Business Park is not a water pollution control permit case; it 

7 involved a local government's storm drainage ordinance and a dispute about the completeness of 

8 the developer's application. In Westside Business Park, the "only issue" for resolution by the 

9 court was whether the vesting statute vests a developer's right to have the county apply the 

10 stormwater drainage ordinance in effect at the time of the developer's bare bones application for 

11 short plat approval, where the application failed to disclose the proposed use of the site but the 

12 County actually knew of the intended use from the predevelopment conference and accepted the 

13 application as complete. Westside Business Park, 100 Wn. App. at 602. The decision essentially 

14 involved a factual inquiry into the adequacy of the application and surrounding information in 

15 light of the County's requirements for a fully completed application. [d., at 605. The Westside 

16 Business Park court also specitically declined to review the issues raised by the interplay 

17 between the state vested rights doctrine and the requirements of the federal Clean Water Act. [d., 

18 at 608-9. For these reasons, we do not tind the Court's statements characterizing stormwater 

19 drainage ordinances as "land use controls" controlling in this context. 

20 Rather, the better analysis for purposes of the vesting issue entails an examination of the 

21 source of authority for the requirement as well as its purpose, in addition to whether it may exert 
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1 Even if the pennit's flow control standard is characterized as a land use'control, the 

2 Washington courts have rejected arguments that the vested rights doctrine should be expanded to 

3 all types of land use applications in order to hannonize its use with the common law vesting 

4 doctrine and provide more certainty to developers. Abbey Road Group, 167 Wn.2d at 260-61 

5 (rejecting expansion ofthe vested rights doctrine to a site plan application for a multifamily 

6 condominium development); Deer Creek Developers, LLC, v. Spokane County, -- Wn. App. --, 

7 2010 WL 2882778 (May 27,2010) (rejecting expansion of the vested rights doctrine to a 

8 subdivision application. The Deer Creek Developers Court, quoting Abbey Road, noted that 

9 "'such a rule would eviscerate the balance struck in the vesting statute. While some of Abbey 

10 Road's arguments could support a change in the law, instituting such broad refonns in land use 

11 law is a job better suited to the legislature,' not the judiciary." Deer Creek Developers, at ,21 

12 (quoting Abbey Road, 167 Wn.2d at 261). The Board finds no reason why the vested rights 

13 doctrine should be expanded to apply to an environmental regulation such as a pollution control 

14 penn it that implements the federal Clean Water Act. The Board concludes that it is more 

15 appropriate for the legislature to enact any such expansion of the vested rights doctrine.) 

16 

17 

18 3 In an earlier decision reviewing the applicability of a critical area ordinance to a development project for which the 

developer had earlier submitted a master use permit application, the Washington Supreme Court rejected the call to 
19 "modernize" the vested rights doctrine in light of the substantial increase in land use regulations. Citing the 

legislative findings in both SEPA and the Growth Management Act, the Court stated that "these findings retlect a 
20 legislative awareness that land is scarce, land use decisions are largely permanent, and, particularly in urban areas, 

land use decisions affect not only the individual property owner or developer, but entire communities." Erickson & 
21 Associates, 123 Wn.2d at 875-76. 
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We also agree with Rosemere and Ecology that the Phase I Permit requires municipal 

2 permittees to exercise their discretionary authorities to the fullest under vesting laws (if and 

3 where they might be applicable), in order to meet the requirements of federal and state clean 

4 water laws. What remains unclear at this point, however, is how the exercise of that discretion 

S impacts the level of protection afforded by Phase I Permit generally, and by Clark County's 

6 Agreed Order specifically. Without that information, it is premature for us to reach a judgment 

7 regarding the equivalency of Clark County's Mitigation Program. 

8 In conclusion, in keeping with our previous decisions and the analysis above, we hold 

9 that the vested rights doctrine does not, as a matter of law, preclude municipal permittees from 

10 applying the Phase I Permit's flow control standard to new or redevelopment projects that vested 

11 prior to the effective date of their updated flow control requirements adopted to satisfy Condition 

12 SS.CS. To hold otherwise would contravene the purposes behind the NPDES and state waste 

13 discharge programs, which is not to control land use but to control the discharge of pollutants 

14 and to protect water quality. We also recognize that MEP and AKART do not foreclose 

IS Ecology's discretionary authority to allow municipal permittees to propose alternative flow 

16 control programs for new development and redevelopment that provide equal or similar 

17 protection of receiving waters. The Board agrees with Rosemere and Ecology that the state's 

18 vesting laws do not exempt municipal permittees from complying with MEP and AKART 

19 requirements. We leave open the factual question as to whether the Agreed Order properly 

20 allows Clark County to deny, condition, or mitigate otherwise vested projects based upon the 

21 baseline level of protection afforded by Phase I Permit. 
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STATE OF WASHINGTON 
DEPARTMENT OF ECOLOGY 

RECEIVED 
DEC 3 1 Z009 

WA State Department 
of Ecology (SWRO) 

IN THE MA TIER OF 
COMPLIANCE BY 
Clark County 

) 
) 
) 

AGREED ORDER NO. 7273 

To: Clark County Board of County Commissioners 
1300 Franklin Street 
Vancouver, WA 98666-5000 

I. INTRODUCTION 

This Agreed Order is entered into by the Washington State Department of Ecology (Ecology) 
and Clark County (County), hereinafter referred to collectively as "the Parties." The purpose of 
this Agreed Order is to establish the actions necessary to bring the County into compliance with 
Special Condition SS of the National Pollutant Discharge Elimination System (NPDES) Phase I 
Municipal Stormwater Permit (permit). The Permit is issued under the Water Pollution Control 
Act, Chapter 90.48 Revised Code of Washington (RCW), and Chapters 173-221 and 173-220 
Washington Administrative Code (WAC). By signing this Agreed Order, the County agrees to 
comply with the compliance actions and schedule contained herein and to waive any appeal 
rights it may have with regards to the issuance of this Agreed Order. 

Nothing in this Agreed Order shall in any way relieve the County of its obligations under the 
Permit. 

II. RECOGNITION OF ECOLOGY'S JURISDICTION 

Ecology's authority to enter into this Agreed Order includes but is not limited to the following: 

RCW 90.48.030 provides that Ecology shall have the jurisdiction to control and prevent the 
pollution of streams, lakes, rivers, ponds, inland waters, salt waters, water courses, other surface 
and underground waters of the state of Washington. 

RCW 90.48.120 authorizes Ecology to issue Administrative Orders requiring compliance 
whenever it determines that a person has violated or has created a substantial potential to violate 
any provision of Chapter 90.48 RCW or has failed to control the polluting content of waste to be 
discharged to waters of the state. 
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RCW 90.48.260 designates Ecology as the State Water Pollution Control Agency for all 
purposes of the Federal Clean Water Act and grants Ecology complete authority to 
administer the NPDES Permit Program. 

The County agrees to not contest Ecology's jurisdiction and authority to administer this 
Agreed Order. 

m. BACKGROUND 

Ecology's determination that a violation of the Permit has occurred is based on the 
following facts: 

Clark County was issued coverage under the Permit on January 17,2007. The Permit 
requires Clark County and other Phase I designated municipalities to initiate and 
implement a stormwater management program with specific milestones over the 5-year 
pennit period. 

Among these milestones is the requirement in permit condition S5.C.5.b.ii that Clark 
County adopt the Appendix I Minimum Requirements, Technical Thresholds, 
Definitions, and Adjustment and Variance Criteria for runoff controls from new 
development, redevelopment, and construction sites. The Permit includes both the Clean 
Water Act's requirement that municipal stormwater dischargers reduce pollutants to the 
maximum extent practicable and state requirements to prevent degradation of existing 
beneficial uses. One way the Permit meets state requirements to protect beneficial uses is 
by applying flow control BMPs to match duration of erosive flows caused by stormwater 
runofffrom development and redevelopment. The purpose of this requirement is to 
reduce negative impacts on water quality, fish, other aquatic life, and streams caused by 
increased runofffrom new development and redevelopment and to reduce impacts from 
existing development. These elements were to have been adopted by August 17, 2008. 

On January 13,2009, the Clark County Board of County Commissioners passed and 
adopted Ordinance No. 2009-01-01 repealing Clark County Code Chapter 40.380; 
adopting anew Chapter 40.385; amending Clark County Code section 40.450.040; and 
amending section 40.1 00.070. On January 26,2009, Clark County submitted its adopted 
ordinances and manuals to Ecology. 

Upon review, Ecology determined that in addition to being late, the County's ordinances 
and manual did not meet the criteria contained in Appendix I of the NPDES Phase I 
Municipal Stormwater Permit. Specifically, Clark County's adopted ordinance and 
manual did not comply with the standard flow control requirement, the 0.1 cubic foot per 
second flow threshold and other requirements in Appendix 1 of the Permit. Instead, 
Clark County adopted lesser standards and thresholds for control of runoff from new 
development and redevelopment which, unless otherwise mitigated, will not provide an 
equivalent amount of flow control as required by the Permit. 
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On March 17, 2009, Ecology issued Notice of Violation No. 6514 to the County 
describing the areas of non-compliance. 

On April 8, 2009, the County responded to the Notice ofYiolation and proposed to enter 
into a compliance agreement with Ecology. The County proposes using a capital 
construction flow control mitigation program, in addition to other modifications to its 
codes and manual, to provide a level of flow control from new development and 
redevelopment projects equivalent to that required in SS.C.5 of the Permit. The County 
believes that the cumulative effects from existing development are much greater than 
incremental impacts attributable to new development as mitigated by the county code. 
The County believes that having the flexibility to select the most effective flow control 
locations to mitigate for existing development provides better protection of beneficial 
uses than applying the Ecology manual only to development project sites. 

Ecology has reviewed the County's proposed flow control mitigation program, Ordinance 
No. 2009-01-01, and associated changes to the County's manual. Ecology believes that 
the County's proposed program for controlling runoff from new and redevelopment 
projects and construction sites will provide an equivalent level of flow control to that 
required in SS.C.5 of the Permit if implemented as described in this Agreed Order and 
attachment. This approach is consistent with the Permit wherein Permittees are allowed 
the option of proposing alternative methods of achieving the flow control standards. 
Alternative approaches are authorized through Ecology review and incorporation of 
alternative manuals into the Permit through a permit modification or reissuance. 

The purpose of this Agreed Order is to identify the measures necessary to bring the 
County into compliance with the Permit and Appendix 1. The parties acknowledge that 
the County's stormwater program for controlling runoff from new and redevelopment 
projects and construction sites (manual, codes, and flow control mitigation program) 
must be incorporated into the Permit through a modification or reissuance. The Parties 
understand that any permit modification action is subject to public review. comment, and 
appeal. Based on Public comment on the proposed permit modifications, Ecology may 
make changes to the proposed permit conditions. Clark County reserves its right to appeal 
the permit modification ifit does not agree with those changes. Once Clark County's 
program is incorporated as enforceable requirements under the Permit, this Agreed Order 
will be terminated. 

N. COMPLIANCE ACTIONS AND SCHEDULE 

The County agrees to take the following actions to achieve compliance with the terms of 
the Permit: 

1. Mitigate runoff from new development and redevelopment to the historic 
condition. To provide an equivalent level oftlow control to that required in the 
Permit, the County will construct capital improvements that mitigate the impacts 
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of flow generated by new and redevelopment projects (mitigation obligation). 
The County will account for its stormwater mitigation obligation based on 
acreage impacted by new development and re-development projects that start 
construction and are vested after April 13, 2009. 

An accounting system will be used to track development and re-development 
projects and the amount of acreage required for mitigation. The accounting 
system will identify each project and track the existing project land cover 
acreages that would be subject to the Permit-mandated standard flow control 
requirement. Three categories of existing land use cover (effective impervious 
area, pasture, and lawn/landscape) must be tracked at all new development and re­
development sites. The County shall construct flow control facilities that, in total, 
serve an equal amount of these categories of existing land use cover. At 
mitigation sites, the historic condition to be matched shall be the duration of high 
flows as identified in Appendix I of the NPDES permit that are produced by an 
historic land cover as calculated by an approved continuous hydrologic model. 

Clark County will not be permitted to accrue or share mitigation credits with other 
jurisdictions whose permits have not been modified for this approach. 

The County will report the amount of the mitigation obligation incurred in each of 
the calendar years, beginning with 2009, as an attachment to the annual report 
required by the Permit. The County shall maintain funding sources adequate to 
comply with the requirements oftbis Agreed Order. 

The County's flow control mitigation program is further described in Attachment 
A, Clark County Development and Redevelopment Flow Control Mitigation 
Program. Attachment A is incorporated herein and is a fully enforceable element 
of this Agreed Order. The County will implement the flow control mitigation 
program as described in Attachment A. 

2. Changes to the County's codes and manual. The County will make the following 
changes to its codes and manual during the County's fall 2009 Biannual Code 
Review. These changes shall become effective no later than December 8,2009. 

a. Chapter 40.385 Stonnwater and Erosion Control Code, Section OlO.C.I.b. 
Exemptions. Remove the reference to agricultural/habitat protection plans 
as evidence of no stonnwater discharge to the County's system. 

b. Chapter 40.385 Stonnwater and Erosion Control Code, Section 010.C2.f. 
Exemptions. Remove the exemption of in fill and redevelopment projects 
from the 0.1 cfs flow increase threshold contained in Minimum 
Requirement 7. 

c. Chapter 40.385 Stormwater and Erosion Control Code, Section 020.A.6.b. 
General Standards. In this section on applicability of the minimum 
requirements, change the valuation language in the section to use 50% of 
the tax assessment valuation of existing site improvements, rather than 
using 50% of the site tax valuation. In the interim, Clark County will 
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utilize the correct interpretations in Figure 2-2 ofthe County's stormwater 
manual that reads "Tax assessment valuation of the existing site 
improvements. " 

d. Clark County Stormwater Manual, Section 3.3 Final Technical 
Information Report. Subsection E will be revised to require applicants to 
submit information explaining how the project will implement BMP 
T5.13, Soil Quality and depth. 

3. Stipulated actions for failure to comply with Compliance Actions and Schedule. 
The County agrees that ifit fails to timely meet any of the Compliance Actions 
and Schedule above it will, upon written notification from Ecology of non­
compliance with this Agreed Order, immediately initiate amendment of its 
development regulations to require flow control equivalent to that required in 
S5.C.5 of the Permit and will thereafter not grant any approvals or permits for 
development or redevelopment projects which do not mitigate post-project runoff 
to the historical land cover in accordance with the Permit and which are submitted 
after April 13, 2009, until the County has brought itself into full compliance with 
the Compliance Actions and Schedule above. In the event of non-compliance 
with this Agreed Order, the County shall remain responsible for providing the 
entire mitigation obligation thus far incurred. 

V. PROGRESS REPORTING 

The County agrees to provide annual progress reports on implementation of the flow control 
mitigation program as an attachment to the Annual Report required by S9 of the Permit. 
These progress reports shall include the information identified in Attachment A. 

In addition to the annual progress report above, the County will submit quarterly Tables 1,2, 
and 3 from Attachment A for the first year (2010) of the Agreed Order. The tables will be 
submitted no later than 15 days following the end of the calendar quarter, starting April 2010. 

In addition to the scheduled progress reporting above, the County agrees to immediately 
notify Ecology of any occurrence which is likely to result in noncompliance with the 
requirements of this Agreed Order. Such notification will state the nature of the potential 
noncompliance, the reason(s) for the occurrence, and the actions taken by the County to 
address the potential noncompliance. 

VI. RECORD KEEPING 

The County shall keep all records associated with this Agreed Order for at least five years 
and shall make records available to Ecology upon request. 
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VII. AMENDMENTS TO THE COMPLIANCE ACTIONS AND SCHEDULE 

Amendments to the actions and schedule in Section IV may be requested for good cause. 
Extension of deadlines identified by this Agreed Order may be agreed to by the Parties 
only when requests for extensions are submitted in writing and in a timely fashion and 
where good cause exists for an extension. Good cause does not include the County's 
failure to plan, permit, or fund the actions identified in this order. 

To be effective, all amendments must be signed by the person with signature authority for 
each Party and must be attached to this Agreed Order. 

VIII. EFFECTIVE DATE 

This Agreed Order is effective as of the date that it has been signed by both of the Parties. 

lX. DISPUTE RESOLUTION 

If a dispute arises between Ecology and the County regarding any term within this 
Agreed Order, the Parties shall attempt to resolve the dispute through informal resolution. 
A dispute shall be considered to have arisen when one Party notifies another, in writing, 
that there is a dispute. If the Parties cannot resolve the dispute informally within forty­
five (45) days, the County shall serve on Ecology a written Statement of Position. Within 
thirty (30) days thereafter, Ecology shall provide the County with an administrative 
decision that may not be appealed. Violations of this Agreed Order may be addressed as 
provided in Section XI, Enforcement. 

X. TERMINATION OF THE AGREED ORDER 

This Agreed Order shall remain in effect until such time as the County's program for 
controlling runoff from new and redevelopment projects and construction sites, including 
the manual, codes, and flow control mitigation program, has been incorporated into the 
Permit through modification or reissuance. This Agreed Order will be terminated upon 
written notice from Ecology following the final termination of any appeal( s) of such 
Permit modification or reissuance. 

XI. ENFORCEMENT 

In addition to the stipulated actions for failUre to comply with the compliance actions and 
schedule in paragraph IV.3 above, any failure to comply with this Agreed Order may 
result in the issuance of civil penalties of up to $10,000 per day per violation or other 
actions, whether administrative or judicial, to enforce the terms of this Agreed Order. 
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Nothing in this Agreed Order shall in any way limit Ecology's authority to enforce the 
provisions of the Pennit. However, Ecology will not take further enforcement actions for 
the violations identified in Notice of Violation No. 6514 as long as the County remains in 
compliance .with the terms of this Agreed Order. 

Board of Clark County Commissioners 

Steve Stuart 

Clark County Commissioner 

Tom Mielke 

Clark County Commissioner 

Garin Schrieve, P .E. 
Southwest Region Manager 
Water Quality Program 

Date 

Date 

Date 
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Date 
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Background 
Under the 2007 Western Washington phase I NPDES municipal stormwater permit (Permit), 
permittees, including Clark County, are required to control stormwater flows from development 
and redevelopment projects to levels that match historical pre-developed conditions. The 
standard flow control requirement is described in Appendix I of the Permit, and indicates that 
the pre-developed condition is forested land cover unless certain specified conditions are met. 
The methods to conduct this analysis are described in the state's 2005 Stormwater Management 
Manual for Western Washington (SWMMWW). The approach typically followed by permittees 
to meet the flow control objective is to require developers of development and redevelopment 
projects that exceed certain thresholds to construct flow control facilities designed to comply 
with the standard flow control requirement. The Washington Department of Ecology (Ecology) 
has acknowledged that there are other approaches that can provide an equivalent level of flow 
control for the protection of aquatic resources and that the Permit allows alternative planning 
efforts. 

Clark County has elected to use an alternative method to provide the level of flow control 
required by the permit. The County has opted to implement a capital flow control mitigation 
program which, taken together with development and redevelopment regulations, will meet the 
Pemlit's standard flow control requirement as described in Appendix 1 of the Permit. 

Purpose 
This document describes the framework and criteria for the County's flow control mitigation 
program. This document is incorporated into Agreed Order No. 7273. a compliance agreement 
between Ecology and the County, and is a fully enforceable element of the Agreed Order. 

The County believes that this approach is the best mechanism for providing flow control benefits 
where they are most effective. By using this approach, the County believes it will be able to: 

• Apply flow controls where they are most effective 
• Spend scarce resources where they are most needed 
• Provide the level of flow control required by the Permit 
• Fix or reduce problems caused by incompletely controlled stormwater flows 

Projects Triggering a Flow Control Mitigation Obligation 
Development and redevelopment projects that vested on or after April 13,2009, and trigger 
minimum requirement #7 Flow Control under Chapter 40.385 Clark County Code will be 
reviewed to determine if they fail to fully mitigate to historical land cover. These projects will be 
tracked, and once construction commences on a project, it will cause the County to incur a 
mitigation obligation (Mitigation Obligation). 

A Mitigation Obligation is incurred only for project sites that meet threshold requirements for 
flow control facilities in Appendix 1 of the Permit. Only the parts of the project site draining to 
the county MS4 or that include county storm sewer, including road right-of-way, are subject to 
the Mitigation Obligation. 

2 
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A project's flow control Mitigation Obligation is for the project site as defined in Appendix 1 of 
the Permit and not to the entire parcel in cases where a project only develops or redevelops part 
ofa parcel. 

Project sites or parts of project sites that meet minimum requirement #7 through full dispersion 
or on-site storm water retention for flows up to the 50-year developed peak flow do not incur a 
Mitigation Obligation. 

A Mitigation Obligation accrues to the County when construction or land disturbing activity 
begins on a project. It is at this point that the county assigns a Development Inspection Number 
(or DIN) to each project. 

Tracking Mitigation Obligation 
The County will track its Mitigation Obligation beginning when the stormwater code and manual 
became effective, April 13, 2009. Development and redevelopment projects vested after this date 
are subject to the flow control mitigation program if they proceed to construction. 

The Mitigation Obligation of each development/redevelopment project is the difference between 
the flow control provided by the proj eet to existing land cover and the amount of flow control 
required to meet minimum requirement #7 of Permit Appendix 1. The Mitigation Obligation 
shall be represented and tracked as acres of pre-project land cover for each of the following land 
cover categories: 

• effective impervious area 
• lawn/landscape 
• pasture 

Conversion of forest land does not create a Mitigation Obligation because County Code requires 
development projects to fully mitigate for the project's cleared forest. 

The area of converted pre-project land cover will be reported by the project applicant as they 
modeled the site in the Western Washington Hydrology Model (WWHM) and will be verified by 
Clark County staff. Mitigation Obligation areas will be tracked to the nearest one-tenth acre. For 
example, a 5-acre development project that mitigates to existing land cover of 1.2 acres of 
Effective Impervious Area (EIA), 3.3 acres of pasture, and 0.5 acres of forest, would oblige the 
County to mitigate equal totals of the land cover. The obligation accounted for would be 1.2 acre 
ofEIA and 3.3 acres of pasture; runoff from the forested area would already be fully mitigated 
by the development project under current county code 

Mitigation Obligation for Projects Exceeding County Standards 
In cases where development and redevelopment projects provide flow control mitigation beyond 
that required by county code, the area mitigated to historic conditions would be determined by 
following methods described in the section on calculating mitigation project benefits. The result 
will be used to determine the County's Mitigation Obligation from the project. 
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Mitigation Obligation Table 
A table will be maintained for tracking the Mitigation Obligation for each development project 
by land cover (Table 1). This table will include the following information: 

• Project ID is a unique ID attached to the project site polygon 
• Project Development Inspection Number (DIN) is assigned to development projects as 

they proceed to construction 
• Project Name is assigned to development projects as their applications are accepted 
• Project Vesting Year provides the date when county regulations apply. This information 

provides a leading indicator of potential Mitigation Obligation. It is not a good indicator 
of when a project is likely to be built. The land cover is noted but not included in the 
actual Mitigation Obligation, which is counted at the point construction begins 

• Construction Start Year is the date of the preconstruction conference held before 
construction work is allowed. It is the year in which the Development Inspection Number 
is assigned. 

• Construction Completed Year is specified by Development Engineering as a completion 
of construction notice 

• Historical Land Cover (forest or prairie) is the principal predevelopment site land cover 
determined by best available information. Generally, it is forest but there are historical 
maps from the mid-19th Century that map prairies in the Vancouver area. 

• Landscaped Area Mitigation Obligation (acres) is the amount of landscaped area in a 
development project that must be mitigated 

• Effective Impervious Area Mitigation Obligation (acres) is the amount of effective 
impervious area in a development project that must be mitigated 

• Pasture Mitigation Obligation (acres) is the amount of pasture in a development project 
that must be mitigated 

Allowable Capital Mitigation Projects 
In order to satisfy its Mitigation Obligation, the County may build several types of flow control 
facilities as capital improvement projects (Mitigation Projects). 

Only Mitigation Projects that can be simulated in an approved model will be considered for 
meeting the Mitigation Obligation. The categories of acceptable flow control and reforestation 
projects under this agreement include: 

• Detention 
• Infiltration 
• Detention with infiltration 
• Full dispersion 
• Existing facility retrofits or reconstruction 
• Structural LID BMPs (Porous pavement and bio-retention basins) 
• Reforestation of impervious area, lawn and pasture on land protected by covenant or 

easement. 

Each of these categories except reforestation correlates to facilities with design criteria in 
Ecology's 2005 Storm water Management Manual for Western Washington. 
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LID BMPs may be used to fully achieve the flow control requirement of the NPDES permit (as 
predicted by an approved continuous runoff model), or may be used to reduce the size of 
downstream flow control facilities. 

Ecology may accept Mitigation Projects other than standard stonnwater flow control practices 
and reforestation projects above if the County can demonstrate quantifiable runoff reduction or 
control that fully mitigates a defined amount of Mitigation Obligation. Such projects require~---'I 
approval from Ecology in writing before a credit is applied. \ I· 

} 

Calculating Area Mitigated by Capital Projects 
Stormwater Retention and Detention Facilities 
The Direct Method proposed by Ecology will be used to calculate the area mitigated by 
stonnwater flow control capital improvement projects or Mitigation Projects. The Direct Method 
is an approach to estimate the area fully mitigated by a new pond or a retrofitted pond. It uses the 
WWHM to iteratively test the amount of impervious area, lawn or pasture that is fully mitigated 
to historical conditions by a specific proposed pond. Recognizing that a new facility may not 
fully mitigate the area draining to it, the area draining to a facility, as represented in the WWHM 
is gradually or iteratively reduced until the pond outflow meets the predeveloped duration 
standard in the WWHM. The method can also be used to aid design of a simple flow control 
structure. The step-by-step standard procedures are as follows: 

A. Direct Pond Sizing Method for Determining Mitigation Credits in Cases Where There is 
Not a Pre-existing Pond 

Step 1: Select pond dimensions based upon available space and available depth for water 
storage. 

Step 2: Using WWHM, route the entire drainage basin into the pond. Use the 
appropriate historical land cover (forest or prairie) as the pre-developed 
condition for developing the target flow duration curve. Use the actual land 
cover and soils conditions for the post-developed condition of the drainage basin. 
Determine an appropriate discharge structure to meet the target flow duration 
curve. 

Step 3: Case 1: If the pond is larger than what is necessary to meet the default flow 
duration standard, try reducing the pond size and adjusting orifices until just 
meeting the flow duration standard. The entire drainage area is the flow 
mitigation credit. 

Case 2: If the pond cannot meet the flow duration curve, begin reducing the 
drainage area that was entered into the WWHM (preferably by first eliminating 
the lawn area, and then by reducing the impervious area). Continue reducing the 
drainage area until the available pond volume, in combination with specific 
orifice sizes that you have chosen, achieves full compliance. The preferred 
discharge structure design involves three orifices (or an orifice and a rectangular 
notch) in a standpipe which is open at the top to pass flows that overtop it. The 
identified drainage area is the first estimate of the mitigation credit. 
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Step 4: Assuming the pond design anived at in Case 2 above, use the WWHM to route 
the entire actual drainage area into the pond. Determine whether the standpipe 
overflow can manage the most extreme flows so that the emergency overflow 
(i.e., the armored spillway in the dike) does not engage. If the standpipe is 
adequate, then no design changes are necessary, and the drainage area identified 
in Case 2 above is the mitigation credit. If the standpipe is not adequate, 
increase its diameter, while keeping the orifices at the same heights and 
circumferences, until the emergency spillway does not engage. Using the 
adjusted standpipe diameter, the same orifices, and the same pond dimensions, 
check to see whether the drainage from the area computed as the first estimate of 
the mitigation credit (in Case 2) can pass through the orifices and standpipe and 
still meet the flow duration standard. If not, reduce the drainage area until it 
does. This is the adjusted mitigation credit. 

Note 1: In actual practice, aU of the drainage area is routed into the pond 

Note 2: Where the Clark County version of the WWHM is approved for use by Ecology, 
it substitutes for the WWHM in the above procedure. 

B. Direct Pond Sizing Method for Determining Mitigation Credits in Cases Where There is 
a Pre-existing Pond that will be expanded. 

Step 1: Determine a theoretical drainage basin which could be fully mitigated (i.e., meet 
the default flow control standard assuming the appropriate historical condition is 
forested) by the existing pond. The analysis involves changing the discharge 
structure design--orifice heights and diameters-but using the as-built pond 
dimensions. 

Step 2: Determine a theoretical drainage basin which could be fully mitigated by the 
proposed, larger pond and a new discharge structure. Subtract the area for Step 1 
from Step 2. This is the initial estimate of the mitigation credit represented by 
the expanded pond. 

Step 3: Enter the characteristics (impervious areas, lawn/landscape areas) of the actual 
(entire) area draining to the expanded pond into the appropriate fields for the 
basin icon, and route the basin into the pond designed in Step 2. Note that the 
expanded pond is not mitigating for all of the area that is draining to it. Check to 
see if the discharge structure overflow (the top of the standpipe) is adequate to 
pass all of the predicted flows. If the discharge structure passes all flows without 
engaging the emergency overflow, it is fmished. The initial estimate of credit in 
Step 2 is also the final estimate. If the discharge structure will not pass all flows, 
enlarge the overflow structure diameter, keeping the orifices at the same 
diameters and heights (or if using a vertical rectangular notch, the same width), 
until the discharge structure does pass all flows. Using that discharge structure, 
re-run the model to determine the acreage that can be fully mitigated by the 
expanded pond with the revised.standpipe. Subtract the area for Step 3 (in the 
case where the standpipe was enlarged) from the area for Step 1. This is the final 
estimate of mitigation credit. 
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Low Impact Development (LID) Retrofit Projects 
The LID projects must be structural BMPs (porous pavement or bio-retention basins) owned and 
maintained by the County. If the LID is a full infiltration BMP, the entire area draining to it is 
considered to be mitigated. 

The facilities will be modeled following guidance the SWMMWW's Appendix C of Volume III. 

There are three ways in which LID facilities may be used: 

1. For situations in which solely using the LID facilities achieves compliance with the 
historical flow duration curve, the mitigation credit is the area draining to the LID 
fac ili ti es. 

2. For a new retention or detention (RID) pond where one does not currently exist, LID 
features may be used to help increase the mitigation credit acreage. By incorporating 
LID features into the drainage area served by the new RID pond, more acreage can be 
completely mitigated by the RJD pond. Where the proposed pond cannot be built large 
enough to meet the flow duration standard for the entire drainage area, and a smaller, 
theoretical "credit" area is identified by the Clark County version of the WWHM, LID 
features in the actual drainage area must serve the same size and type of areas as 
represented in the theoretical credit area. 

3. In existing facility retrofit projects, LID projects can assist in increasing the size of the 
estimated drainage area that would be fully mitigated by the expanded retention/detention 
facility. In all cases, the LID facilities must be represented in the model as serving the 
actual areas for which they are proposed. 

Land Cover Conversion to Historical Forest 
These are projects that directly convert effective impervious area, landscaped area or maintained 
pasture to native vegetation that will develop into a forest that is protected as a mitigation site 
with a conservation covenant or easement granted to the County in cases where the County does 
not own the land. In this case, the Mitigation Credit is the area of land cover converted to forest. 

The mitigation site must meet the following criteria: 

• Existing impervious, landscaped, and pasture areas that are intended for conversion back 
to native conditions must meet the soil quality and depth requirements of BMP TS .13 in 
Volume V of the Stormwater Management Manual for Western Washington. As allowed 
by that BMP, where the existing soils meet the ten percent organic quality and eight-inch 
depth requirements, the County may plant directly without amending and tilling the entire 
area. 

• The new pervious area must be planted with native vegetation, including evergreen trees. 
For further guidelines, see the Washington State Department of Transportation (WSDOT) 
Roadside Classification Plan and the WSDOT Roadside Manual. 

• The new pervious area must be designated as a storm water management area in the 
Capital Planning database whether or not it receives runoff from adjacent areas. 
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• The new pervious area must be permanently protected from development. If the area is 
sited off County right-of-way, it must be protected with a conservation easement or some 
other legal covenant that allows it to remain in native vegetation. 

Mitigation Project Development and Prioritization 
Clark County will use its current Stormwater Needs Assessment Program and Stormwater 
Capital Improvement Program to scope, prioritize, and plan flow control mitigation projects. The 
Stormwater Needs Assessment Program identifies potential detention and retention facility 
projects-projects to reconfigure existing facilities to increase flow control characteristics-and 
structural stormwater LID BMPs, such as rain gardens. The needs assessments may also identify 
properties where forest conversion is a viable option. 

The County believes that one of the key benefits gained from this approach is the ability to place 
flow control mitigation where it is most effective in preserving and restoring beneficial uses. Past 
and current work by Clark County's Stormwater Needs Assessment Program includes hydrologic 
and hydraulic modeling of streams within urban growth area subwatersheds, assessing stream 
geomorphology and describing riparian conditions. This information will provide the basis for 
selecting the most suitable areas for flow control mitigation projects. 

Specific mitigation project sites will be determined by priorities for flow control mitigation 
established under a project selection process that considers existing information describing 
channel conditions, channel hydrology, and subwatershed hydrology. 

Within the group ofprojects deemed most suitable to watershed conditions, highest priority may 
be given to projects having the best costlbenefit ratios in terms of cost per unit of land cover 
mitigated. 

Geographic Location of Mitigation Projects 
Mitigation Projects to address the Mitigation Obligation will be built within the same Water 
Resource Inventory Area, as mapped by the State of Washington, as the Mitigation Obligation 
incurred. Specific mitigation project sites will be determined by priorities for flow control 
mitigation established under a project selection process that considers existing information 
describing channel conditions, channel hydrology, and subwatershed hydrology. 

To the extent feasible, the locations of Mitigation Projects should support identified needs and 
recommendations in existing resource management plans, and should also align with the 
County's policies on environmental mitigation. Projects should be prioritized by watershed and 
then Water Resource Inventory Area, in consideration of the distribution of the County's 
Mitigation Obligation. 

Mitigation Project Timing 
Mitigation Obligations will be triggered by the start of construction of a development project and 
accrue by calendar year regardless of the day of the year when the development project starts 
construction during a given year. 
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The Mitigation Obligation must be met within two calendar years from the year that the 
development project being mitigated began construction. For example, a development project 
requiring mitigation that began construction in July 2009 must be mitigated by the end of 
calendar year 2011 and its mitigation reported in the 2011 Permit annual report. 

Mitigation Credits from flow control mitigation projects completed after April 13, 2009, will 
count toward meeting the Mitigation Obligation. Mitigation projects shall be complete and 
functioning before associated Mitigation Credits can be applied to the Mitigation Obligation. The 
County will report the mitigation projects completed and the amount of Mitigation Credits 
genemted during the year in the annual report to Ecology. The report will include a statement of 
whether or not the project timing requirements were met for the reporting year. 

Mitigation Project Tracking 
Each acre of a specific land cover in the county's Mitigation Obligation database will be fully 
mitigated to historic land cover conditions. To account for the mitigation obligation met by 
specific stonnwater projects, continuous runoff modeling will be used to define the amount of 
land cover controlled to the applicable historical conditions by each project. 

As Mitigation Projects are built, acres of each land cover type mitigated to historical conditions 
will be subtracted from the Mitigation Obligation. The net Mitigation Obligation (positive or 
negative) will be carried over into the next year. 

Clark County will track Mitigation Projects in a GIS database. Each Mitigation Project will have 
a point or polygon location for the project site. 

The Capital Planning database will be used to create tables and reports. Clark County will create 
a table for tracking county Mitigation Projects. An example is included as Table 2 and will 
include the following information: 

• Project ID is the county project identification number 
• Project Name is the county project name 
• Project Status is the status of the project as planned, designed, under construction or 

completed at the end of the reporting year 
• Estimated Project Cost is the estimated cost for the county budget process 
• Actual Project Cost is the fmal cost to plan, design and build the project 
• Soil Type is the type at the Mitigation Project site based on the approved model 
• Historical Land Cover (Forest or Pasture) is based on the predominant land cover in the 

area mitigated 
• EIA Mitigated to Historical land cover (acres) is the amount of effective impervious area 

calculated to be fully mitigated to historical land cover by the project 
• Landscaped Mitigated to Historical land cover (acres) is the amount of landscaped area 

calculated to be fully mitigated to historical land cover by the project 
• Pasture Mitigated to Historical land cover (acres) is the amount of pasture calculated to 

be fully mitigated to historical land cover by the project 
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Yearly Reporting 
Clark County will report annually on the status of its Flow Control Mitigation Program in an 
attachment to the annual report required by the Permit. The report will include a narrative 
summarizing the program and include information from Table 1 and Table 2 by calendar year 
and totals to date under the Agreed Order. 

Yearly Mitigation Program and financial reporting will be included in the format provided in 
Table 3. The table will summarize the Mitigation Obligation and Mitigation Projects completed 
by calendar year for each land cover type. It will also keep a running tally of the Mitigation 
Obligation. Definitions for the elements included in Table 3 are the following: 

• Year is the reporting year 
• Beginning Mitigation Obligation Balance is the Mitigation Obligation by land cover type 

at the beginning of the reporting year. It is the previous year's Year-End Net Mitigation 
Obligation Balance. 

• Mitigation Obligation Accrued From Two Years Prior is the mitigation accrued by 
development projects that reported start of construction in the annual report two years 
earlier (taken from Table I). For example, if the 2009 annual report stated that 35 acres of 
EIA Mitigation Obligation was incurred, that amount would become Mitigation 
Obligation Accrued in 2011. 

• Net Mitigation Obligation is the amount of Mitigation Obligation required to be mitigated 
that year. It is the sum of Beginning Mitigation Obligation Balance and the Mitigation 
Obligation Accrued from Two Years Prior. For example if the Beginning Mitigation 
Obligation Balance is 2 acres and the Mitigation Obligation Accrued from Two Years 
prior is 12 acres, then the Net Mitigation Obligation is 14 acres. 

• Area Mitigated by Mitigation Projects is the amount ofland cover mitigated in the 
reporting year by county flow control mitigation projects. It includes only projects that 
have been completed and are operational. It is the annual total taken from Table 2.' 

• Year-End Net Mitigation Obligation Balance is the difference between the Net Mitigation 
Obligation land cover and the land cover mitigated by Mitigation Projects. If area 
mitigated by Mitigation Projects is greater than Net Mitigation Obligation, the Year-End 
Mitigation Balance is negative. 

Finandal Reporting , 
Financial reporting for the program will be included in the annual report to Ecology. The rep:]} rt 
will also include a narrative describing the funding status of the Flow Control Mitigation 
Program. The report will clearly identify any anticipated shortfalls in funding that might 
jeopardize compliance with the terms of the Agreed Order or NPDES permit. 

Table 4 provides an annual summary of program expenditures and capital fund balance. 

• Annual Program Cost is the total capital expenditures for Mitigation Projects during the 
calendar year 

• Year End Capital Fund Balance is the stormwater capital fund amount not expended for 
projects during the current year 

10 
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Funding 
It is anticipated that the County's Clean Water Fund will be used to plan and construct mitigation 
projects. However, the County may use any allowable funds to pay for Mitigation Projects. 

Limitations on WSDOT Projects 
Clark County will not incur a Mitigation Obligation for projects proposed by WSDOT, which is 
covered under its own NPDES Phase I Municipal Stormwater Permit. 

Definitions 
Fully-mitigated means the land cover areas where a Mitigation Project has matched the flow 
duration curve of historical land cover for discharges of one-half of the 2-year peak flow to the 
50-year peak flow. 

Effective impervious area is defined in Volume I of the 2005 SWMMWW as impervious 
surfaces connected via sheet flow or discrete conveyance to a drainage system. 

For the purpose of this agreement, existing impervious surfaces are considered ineffective if 
runoff from them is fully dispersed in accordance with the "full dispersion" guidance in the 2005 
SWMMWW. If impervious area is ineffective due to full dispersion through native vegetation, it 
is defined as fully mitigated. 

11 
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Table 1. Table for tracking Mitigation Obligation areas by development project 

Project ID Project Project Name Project Project Project Historical EIA lawn/landscape Pasture 
Number Vesting Start Completed Land Cover Mitigation Mitigation mitigation 
(DIN) Year Year Year Obligation Obligation Obligation 

(acres) (acres) (acres) 

2009 Totals 0 0 0 
Total after 0 0 
April 13, 2009 

Area measured to nearest 1110 of an acre (4,356 square feet) as done in WSDOT Manual. 

Table 2. Table for tracking areas mitigated to historic land cover by county projects 

Project 10 Project Name Project Estimated Actual Soil Type Historical EIA Lawn/Landscaped Pasture 
Status Project Project land Mitigated to Mitigated to Mitigat'3d to 

Cost Cost Cover Historic Historic (acres) Historic 
(acres) (acres) 

2009 Totals 

2010 Totals 
To Date Totals 

-- -- --

12 
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Table 3. Annual Mitigation Program summary 

Effective Impervious Area Miti2atioD Summary 
Year Beginning Mitigation Net Area Mitigated Year·End Mitigation 

Mitigation Obligation Accrued Mitigation by County Obligation Balance 
Obligation Balance 2·YrPrior Obligation Projects 

2009 0 0 0 
2010 
2011 
2012 
Totals 

Lawn/Landscaped Area Miti~ atioD Summary 
Year Beginning Mitigation Net Area Mitigated Year·End Mitigation 

Mitigation Obligation Accrued Mitigation by County Obligation Balance 
Obligation Balance 2·Yr Prior Obligation Projects 

2009 0 0 0 
2010 
2011 
2012 
Totals 

Pasture Mitigation Summary 
Year Beginning Mitigation Net Area Mitigated Year·End Mitigation 

Mitigation Obligation Accrued Mitigation by County Obligation Balance 
Obligation Balance 2·YrPrior Obligation Projects 

2009 0 0 0 0 0 
2010 
2011 
2012 

-

13 



Attachment A, Agreed Order No. 7273 

I Totals 

Table 4. Financial summary 

Reporting Annual Program Expenses Year-End Capital Fund 
Year Balance 
2009 
2010 
2011 
2012 
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STATE OF WASHINGTON 

DEPART/v\ENT OF ECOLOGY 
PO 80.1' 47775 • Olympia, Washing/on 'IIJ504-777S • (.160) 4fJ7-6.100 

March 17, 2009 

REGISTERED MAIL RE 130215847 US 

Commissioncr Marc Boldt, Chairman 
Board of Clark County Commissioners 
1300 Fl'!lnklin Street 
Vancouver, WA 98666-5000 

Re: Notice of Violation-Clark County Storm water Ordinances and Manual 

Dear Commissioner Boldt: 

The Department of Ecology (Ecology) has completed its review of Clark County's adopted storm water ordinances 
and manual. These documents were provided to Ecology for review on January 26, 2009, pursuant to the 
requirements of Clark County's covemgc undcr the National Pollutant Discharge Elimination System (NPDES) 
Phase [ Municipal Storlllwater Permit. 

Ecology would like to recognize Clark County's effort to update its storm water management pl'Ogram. In many 
ways, the County's adopted ordinances and manual represent significant improvements over the previous program. 
Thc County's staff is to be commended for assembling a stormwater program that is well-coordinated and easy to 
understand. 

However, upon review Ecology has determined that the County's adopted stOI'lTIwater program falls shol1 of the 
requirements of the Permit in two (2) important areas. Enclosed is a Notice of Violation (NOY) issucd under the 
authority of Chapter 90.48.120( 1) of the Revised Code of Washington identifying the areas of the County's 
stormwater program which do not comply with the terms of its coverage undel' the NPDES Permit. The NOY 
requires the County to respond within thilty (30) days describing the steps thAt have been and will be taken to come 
into compliance with the terms of the Pennit. 

All correspondence relating to this document should be directed to Greg Winters at Ecology's Vancouver Field 
Office, 2108 Grand Boulevard, Vancouver, Washington 98661-4622. lfyou have any questions concerning the 
content of the document please call Greg at 360-690-7120_ 

Sincerely, 

-C:\~~C: 
Garin Schrieve, P.E. 
Southwest Region Manager 
Water Quality Program 

GS:cc(6514) 
Enclosure 

cc: l(evin Gray, Clnrk County Department of Public Works 



ST ATE OF WASHl1\GTON 
DEPARTfYlENT OF ECOLOGY 

n\ THE MATTER OF THE COMPLIANCE BY 
Clark County 
with Chapter 90.48 RCW and the 
Rules and Regulations of the 
Depaliment of Ecology 

To: Commissioner Marc Boldt, Chairman 
Board of Clark County Commissioners 
1300 Franklin Street 
Vancouver, WA 98666-5000 

) 
) 
) 
) 
) 

NOTICE OF VIOLATION 
NO.6514 

Chapter 90.48.120 of the Revised Code of Washington CRCW) reads in palt: "Whenever, in the opinion of the 
Depaltment, any person shall violate 01' create a substantial potential to violate the provisions of this chapter, 01' 

fails to control the polluting content of waste discharged, or to be discharged into any waters of the state, the 
Depaltment shall notify such person of its determination by registered mail ... " Notice is hel'eby given in 
accordance with chapter 90.48.120( 1) RCW, as follows for the location known as Clark COllnty, Washington: 

Clark County was issued coverage under the' National Pollutant Discharge Elimination System (NPDES) 
Phase I Municipal Storm water Permit on January 17,2007. This Pennit requires Clark County and other 
Phase I designated municipalities to initiate and implement a stonnwater management program with 
specific milcstoncs ovcl'thc five (5)-year permit period. 

Among these milestones is the requirement in permit condition S5.C.5.b to adopt the Appendix I Minimum 
Requil'ements, Techn ical Thresholds, Definitions and Adjustment and Variance Criteria for runoff controls 
from new development, redevelopment and construction sites. The purpose of this requirement is to reduce 
harmful impacts on fish, other aquatic life and streams caused by runoff from development. 

On January 13,2009, the Clark County Board of County Commissioners passed and adopted Ordinance 
No. 2009-01-01 rcpcaling Clark County Code Chapter 40.380; adopting a new Chapter 40.385; amending 
Clark County Code section 40.450.040; and amending section 40.100.070. On January 26, 2009, Clark 
County submitted their adopted ordinances and manuals to the Department of Ecolob'Y (Ecology). 

Upon review. Ecology has determined that these documents do not meet the criteria contained in the 
Permit. Specifically, Clark County has violated the terms of the Permit by: 

I. Adopting a flow control policy that Ecology has determined does 110t provide equal or similar 
protection of receiving waters and equal or similar levels of pollutant control as compared to 
Appendix I (CCC Section 40.385.020.C.2.a); and 

2. Adopting 8n exemption for infill and re-development projects from the one temh (0.1) cubic feet 
pCI' sccond flow incrcase tl11'cshold identified in Minimum Requirement #7 of Appendix 1 (CCC 
Section 40.385.020.C.2.a). 

This determination does not constitute lin order or directive under RCW 43.21 8.310. 



Notice ofYiolation 
No. 6514 
Page 2 

RCW 90.48.120( 1) requires that within thirty (30) days from the receipt of this Notice ofYiolation Clark County 
shall file with Ecology u [ulll'ep0l1 stating: 

1. 

3. 

What steps HA VE BEEN taken to control such waste or pollution to otherwise comply with this 
determination of Ecology; 

What steps ARE BEING taken to control stich waste or pollution to otherwise comply with this 
determination of Ecology; and 

Send the repOJ1 to: 

Greg Winters 
Depar1ment of Ecology 
Vancouver Field Office 
2108 Grand Boulevard 
Vancouver, Washington 98661-4622 

Upon receipt of this report, Ecology shall issue such Dreier or directive as it deems appropriate under the 
circumstances, and shall notify Clark County by certified mail. 

DATED this 17'11 day of March 2009, at Olympia, Washington. 

Garin Schrieve, P.E. 
Southwest Region Manager 
Water Quality Program 
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·,IS. BRIMMER: No 

',IR LAviGNE: I nave no abjection. 

',IS DOYLE, Okay. Then we 'NIII .1dmlt R-12 at 

"IS. COOK: Thank you. 

'AS DOYLE: Go ahead. 'A110 IS calling the next 

Mlness? 

~AR. LAVIGNE: Ecology calls Ed O'Brien. 

EDWARD O'BRIEN, being first duly sworn to tell the 

truth, the whole truth and nothing but 

the truth, testified as follows: 

DIRECT EXAMINATION 

BY MR LAVIGNE: 

a Good moming. Mr. O'Brien. Could you please slate 

your name and spell your last name for Ihe record. 

A Edward O'Brien. Last name O·apostrophe·capital 

a·R·I·E·N. 

Q And, Mr. O'Brien, where are you employed currently? 

A Washington Department of Ecology. 

Q And how long have you been employed by Ecology? 

A Thlrty.one years. 

a And could you lell us what your current position is 

with Ecology. 

A I'm an environmental engineer In the water quality 

program and more speclflcally In the municipal 

stormwater unit of the water quality program. 

Q And could you give us a very brief summary of your 

responsibilities. 

A I have been responsible for development at technical 

standards In regards to managing stormwater. That'. 

primarily my Job. I do. few other thing., review 

scopes of work for different types of project •. I 

provld. technical asslstanca to permit manager. In 

regard to compliance In terms of permit technical 

Issue •. 

In the pasl I've been a permit manager for the 

muniCipal stormwater permits. I'm not currently a 

permit manager. 

a For "pproxlmately how many years have your 

responsibilities been focused on the re'lulatlon of 

stormwater? 

A Since 1991. So It's going on 20 years. 

Q I take It you ~re familiar With the flow control 

requirement In the Phase I municipal stormwater 

permit? 

A Yes, I'm familiar with It. 

Q 'iVe're 'loinq to t,1lk "bout Clcllk Ccunly's prcqrclm, bul 

I~.ml to ~el :l 'load IJnderst;lndln'l ',f the Ph.]se I 

· ., 

731 
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~armlt flow control requirement. 

':.::uld you a'plain to us wnat IS reqUired by tne 

now control reqUirement In the Pnase I permit. 

A I'U give it a shot. 

The flow control requirement that we caU the 

default flow control requirement applies to new 

development and redevelopment projects that exceed a 

certain size threshold, and it asks or requires that 

projects that exceed the threshold are supposed to 

match the high flows that are produced by a site In a 

natural condition, a historically natural condition. 

They're supposed to match the high flows that that 

piece of property theoretically would have produced in 

the past, the total of surface water and Interflow. 

They',. supposed to match those flows with the f10we 

from their development site. 

So they have to take flows from the development 

site and control them such that, put another way, they 

don't exceed the total duration of time that those 

high flows would have occurred from the site In a 

natural condition. 

Sorry it took me awhile to come around to say that. 

And the range of flows that we are trying to manage 

are flows that would have occurred in a historic 

condition from half of a 2-year flow through a 50·ye., 

now. 

Q And one thing I want to clarify. does the now control 

requirement in the permit require that the flow coming 

off a development site match In all respects the flows 

that would have come off a forested site? 

A No, It do •• n't We'r. not matching all the nows from 

the forested site. We're Just matching the axtremely 

high flowa that we think In most case. would be 

contrlbutlng to erOSion of a stream channel. 

Streams are Ju.t an expressiOn, an erosion 

expression, of nunoll coming together at one location, 

and we',. trying to achieve a standard that will not 

accelerate the natural rate ot stream channel erosion. 

So we're only concerned with the flows that cause 

3tream channel erosion. 

And, In general, for most streams In Western 

Washington that are gravel embedded, those flows are 

flows that occur on a frequency of half .• well, flows 

that occur on a frequency basis ranging from half of a 

2·year through a 50·year flow. A nd those are flows 

that actually occur one percent of the time or that 

are exceeded one parcent of the time or l85s. So 

we're actually controlling flows, asking sites to 

control high flOWS, that would have occurred naturally 

one percent of the time or less. 
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I) '( au participated ,n the ,jevelopment of that flow 

:entrol reqUirement. didn't you? 

A Yes. I was the principal author of itforthe state. 

• ) And when that flow control reqUirement was placed Into 

;he Phase I permit. was It Ecology's belief that that 

reqUirement would eliminate all harm to the aquatic 

epecles In waters that receive municipal stormwater? 

A No. 

r) Was it Ecology's belief that the flow control 

requirement would restore aquatic habitat ,n waters 

that had already been harmed by stormwater discharges? 

A No. Just Implementing that requirement would not 

restore aquatic habitat In a watershed that had been 

Impacted. 

a What did Ecology hope 10 accomplish With Ihe flow 

control requirement in Ihe Phase I permit? 

A Well, In summary, we we,.. hoping to make progrese In 

rectifying or pulling back some of the high flows that 

were occurrtng from plecee of property that had some 

land cover change In the past and that are probably 

contributing to accelerated stream channel eroelon. 

So we're trying to make up lor put sins of land 

conversion, If you will, with the opportunity of more 

development on I piece of property. 

And ae hu b"n testified by other parties, I think 

both Dr. Booth and I believe the county, the process 

of trying to restore or even rehabilitate, because I 

think the tenn restoration Is a misconception, if 

you're trying to rehabilitate a stream channel to a 

higher environmental condition than It's at now, you 

have to do mo,.. than just control high flows. You're 

going to have to address all the flows that have been 

changed, and you're going to have to address the 

changes that have occurred In the stream channel 

itself. And it's a difficult propOSition. 

Well, one of the things, the thing most people 

agree on, is you're going to have to at least get some 

of the highest flows that are caused by urbanization 

brought down a bit so that that's undoubtedly part of 

the strategy to try to improve habitat. 

So we were trying to make some incremental progress 

in doing this through the opportunity of these new 

development and redevelopment projects. 

'J Did you participate in Ecology's review of Clark 

County's Row controJ program? 

A Yes,l did, 

/) 'Nhat 'N;]S your role, brleny? 

A I guess my primary role was to evaluate whether on a 

technical basis the concept that the county put 

forward would be equivalent to the default standard. 

-.-' 

i'3S 

C) There should be a black notebook up near you, ~nd 

:culd you turn to Exhibit A-25, 

A (Witness complies.' 

,] This IS a document entitled Making Mitigation 'Nork . 

;c;d you rely on this ,jocument as part of your review 

0f the Clark County flow control proqram? 

A No, I did not. 

!) 'Nhy not? 

A Well, first of all, when we were reviewing the 

program, I wasn't aware that this document existed, so 

I couldn't have even considered whether It would have 

been applicable or not. 

And, you know, Ecology Is an agency with different 

departments, and this document, I'm sure, wu 

spearheaded or this document was spearheaded by the 

shorelines and environmental assistance program. The 

water quality program, as I read the form, 

participants that partiCipated In It -

a And that's In the document on the page Just before Ihe 

lable of contents, right? 

A Right. It's the fourth page back, third page back, 

lrom the cover. There Isn't anyone on here from the 

water quality program. And so maybe that explains why 

I didn't know about It. 

a Have you had an occasion to peruse the document since 

Ihe Issuance of the agreed order? 

A Yes, I have. 

a Now that you've looked at it. do you Ihink this would 

be an appropriate document 10 use 10 evaluate -- would 

have been an appropriate document 10 use to evaiuate 

the county's now control program? 

A No, I don't believe so. 

Q Whynot? 

A Well, there's a number of reasons, and I'll try to be 

somewhat brief. 

The first Issue Is I'm sure that when the folks who 

put this together were pulling this document together, 

they're looking at It primarily from the aspect of 

wetlands. The document doesn't say this concept of 

alternative mitigation is restricted as to wetlands, 

but the experience of the people, the broad experience 

,)f the people who are Involved, the technical people, 

Is in wetlands mitigation. 

And so when they're talking about making mitigation 

work, first of all, their focus Is on mltlgallon for 

project impacts, the Impacts 01 just a proposed 

project. 

For Instance, In looking at this, they would say, 

If they were to apply this document to a development 

that was discharging to a stream, they would be 



saying. what do we need to do or what might the 

Jiternative mitigation options be instead of providing 

flow control mitigation to control runoff over and 

,1bove the existing conditions on the project site. 

That's how they would use this document. 

And the whole scope of this discussion is not that. 

It's criticism of something over and above that. which 

is. should we allow Clark County to provide the 

additional mitigation. And I don·t like using that 

term. because I agree that we're not mitigating for 

the project with this requirement completely, We're 

not only mitigating for the immediate impacts of the 

project, but we're telling the project they have to 

provide flow control for land cover conversions that 

happened sometime previous to their projact. 

And this document doesn't address that. It only 

addresses -- it's intended to address impacts, 

immediate impacts of a project. So this document, In 

my opinion. wouldn't even come Into play in this 

assessment. So that's the first Issue. 

The second issue -- let me collect my thoughts here 

for a moment. The second Issu. Is that not all of the 

concepts that are in this document -- if we wer. to 

apply this document, even just to the project impacts. 

not all of the concepts that are in this document are 

legal under the Clean Water Act or under the stat. 

Water Pollution Control Act in regard to how you 

regulat. discharges that are covered by tha National 

Pollutant Discharge Elimination System program. tha 

NPDES permit program. Not all the concepts are 

transferabl •• They're not allowed. They're illegal. 

And I'll try to give you two quick examples. This 

documant talks In part. not a lot but some, about 

out-of-kind mitigation, and really they're focused on, 

if you'ra going to have a project and the trajectory 

of that project takes you through an existing wetland. 

and all things being equal this Is a better 

environmental Issue to take out this one wetland and 

than relocate this project someplace else. what do we 

do about relocating that wetland. 

It really doesn't speak to or it could speak to. if 

we were to have this project and we had to put 

stormwater into a wetland, what should we do or what 

are our obligations In regard to managing that 

storm water going into that wetland. 

And what this document could talk about Is someone 

proposing that Instead of providing treatment or flow 

control for discharge going into that wetland. they're 

going to do something someplace else. They're going 

10 provide flow control for the project Impacts that 

would happen to that wetland; they're going to do that 

someplace els •• And instead of providing treatment 

for stormwater prior to going into that wetland, 

they're going to provide treatment someplace else. 

And not all 01 those concepts are translerable. 

Sam. of them, frankly. are illegal in the wetlands. 

but they're definitely illegal into creeks. too. 

So In regard to treatment, for instance, an NPDES 

permit discharge cannot cause or contribut. 

significantly to causing a water quality standards 

violation at the discharge point. and that impact, you 

can't gat rid of the responsibility to mitigate that 

impact because of cost considerations. You cannot 

causa a water quality violation. 

So you could not provide treatment prior to 

discharge Into a wetland and instead provide treatment 

into some other wetland or some other creek, because 

if you were going to causa a standards Violation In 

that watland, you have to taka care of that. You 

can't transfer that out. 

So if somebody had a discharge Into a creek and 

they said, "I don't want to do treatment hare, I want 

to do it someplace alse," we would say. "No. If 

you're going to causa a standards violation here, 

you·v. got to do traatment here." 

By the same token. if they were to do an analYSis 

and say. "We're not going to cause - this discharge. 

if untreated. wouldn't cause a water quality standards 

violation here. and because of site constraints. to 

provide the normal or AKART level of treatment I. 

going to co.t u ... • you know, "a bajllilon dollare," It 

would seem to be very unreasonable. 

The Clean Water Act and the state Water Pollution 

Control Act says: Well, then. you can provide les. 

treatment. You only have to provide treatment that's 

reasonabl. as long as you're not causing a water 

quality standards violation. 

The concept that's in here Is that: No. instead of 

meeting the basic treatment that mig ht otherwise be 

required, you could do treatment someplace else. 

You'll have an obligation to do the treatment 

different someplace else. 

And, frankly. there's no legal justification under 

the Cle.n Water Act for us to enforce that. W. can't 

make someone provide more treatment someplace e'se 

because it was too expensive to provld. It here. We'd 

have to just say: Okay. you can provide Ie •• 

treatment. 

Just one more point I would like to make. On flow 

control. there's a little bit of a difference. Now. 
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Ne have had extensive discussions with our management 

Jnd with the FC program on how much or the extent the 

concepts of alternative mitigation were implementable 

under the NPDES permit program, and Ifs mar. narrow 

than what the wetlands people are used to allowing. 

In regard to flow control, even in regard to 

treatment, we allow some transmitting of alternative 

mitigation someplace else, but it usually h .. to be 

into the same receiving water because, remember, we're 

mitigating for direct Impacts of a project, and so we 

generally want the direct Impacts, Increased Impacts, 

of a project to be -- It has to be managed within that 

sam. creek system. 

But the part of the now control requirement we've 

been arguing about here Is we're arguing about what do 

we do with the Improvement plec •. Where we're 

actually making the Improvement In the high nows not 

caused by the Immediate project. but In a historiC 

condition, do we allow the correction for that to go 

someplace else. 

So that's something we can transt.r out. Ifs not 

disallowed by the Clean Water Act and certainly would 

be allowed under this thing. 

a Does the Clark County ordinance require that the now 

Impacts from a development project be addressed at the 

site? 

A Yes, they do. 

a And it allows the improvement piece of the flow 

control requirement, as you've descnbed it, to be 

applied elsewhere, correct? 

A Yes, It allows It to be applied elsewhere, 

The other thing I would .. one more item I forgot 

to mention about this document, and we don't have to 

get into this if my attorney doesn't think It's 

worthwhile, but there's been some argument about the 

wetland mitigation concept of providing over­

mitigation someplace else. 

Now, we did consider that when we looked at the 

Clark County proposal. We talked about it. Although 

we were unaware of this document, we were aware of the 

wetland general process of providing increased or 

over-mitigation someplace else when you're going to 

take out a wetland In a project, and you're going to 

re-create it someplace else, We talked about that It 

doesn't make sense to over-mitigate someplace else • 

And the deciSion was that the reasons for doing 

over-mitigation In the wetlandS project and the 

wetland program here don't apply to this situation, 

Jnd it would not be appropriate or defendable to 

over-mitigate for flow control someplace else. So we 

made a conscious decision not to do that. 

J Mr. O'Brlen, do you happen to have a copy of 

';1r Booth's testimony ·""th you? 

A I don't have it on me. 

a Let me give you, ,f I may approach, my copy. 

A Thank you. 

Q And, Mr. O'Brien, I'd like to direct your attention, 

.f I could, to paragraph 35 at pages 18 and 19 of 

Mr. Booth's testimony. In that portion of his 

prefited testimony, Mr. Booth Identifies factors from 

the Making Mitigation VVork documents that he contends 

Ecology should have recognized as relevant in the 

agreed order. 

Do you agree that the items Mr. Booth identifies 

would have been factors Ecology should have considered 

in developing the order? 

A Well, we considered them, but we dectded they were not 

applicable. 

a Could you briefly walk through them and explain why 

they're not applicable in your view. 

A Okay. So looking, I think, In the document, Derek's 

reasons or Dr. Booth's reaaons are listed starting at 

the top of page 19, and they're bulleted. 

a There's actually one at the bottom of page 18, the 

l-t0-1 ratio issue. 

A (READtNG) Mitigation Is generally no longer 

considered sufficient due to the risk of failure and 

temporal los •• 

We", that's covered In the bullets on the next 

page. 

a Okay. 

A The "rat bullet Is risk of failure. 

a Okay. 

A There Isn't any more risk of failure that How control 

isn't going to be successful or work at some 

alternative sit. than at the project site. It's the 

same technology. It's just as likely to be successful 

someplace else as at the original site. So I don't 

think that's applicable_ 

The risk of failure for wetlands is that they're 

actually trying to create a wetland system someplace 

olse and trying to have it be as high quality as what 

they lost at a project site. And we're not doing that 

here. You know, we don't have a risk of not having 

something come back. So i don't think that', 

applicable. 

Temporal losi. It may take many years for a 

compensation site to achieve. So this is a new 

wetland reaching ecologicai maturity so it provides 

the same benefit. So there's no maturity proc ess in 
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providing an equivalent amount of land area with -­

'Neil. there is one. I take that back. 

For most projects, there is a 1-to-l right away. 

You know, a pond in one location is the same as a pond 

in another location, roughly. We're saying it's about 

the same. 

There is a little bit of temporal loss if the 

county were to use re-creating of forest on a site. 

There Is some temporal loss there because we're 

assuming, in allowing them to do that option, we're 

assuming more hydrologic benefits will be accrued by 

the more mature forest than the seedlngs they will be 

planting. So there Is some there, but because we've 

protected the sit., required the site be protected, 

we're saying in the long run, it's not a big deal. 

Some types of compensation result In a net loss, 

Again, we're not doing a loss of a stream, a net loss 

of a stream channel, one place or another, So I don't 

think that's applicable. 

Type of wetlands and their functions. I don't 

think that's applicable either. We're trying to 

protect all streams somewhat equally. Regardless of 

the quality of the habitat they might have, the 

default standard Is protecting all streams. 

Now, through this prOCesS, as you've heard the 

county attest to, they're trying to put mitigation or 

this compensation fa, not doing a beneflt at the 

project site but doing It someplace else. These 

"someplace el .... s that we',e trying to Identify a,e 

based at least In part on where we think we're going 

to get more environmental bene'lt. 

So, if anything, you know, you would argue here, 

the county might argue that we should have less than a 

1·to-1 ratio because we're doing more benefit, we 

think, over on this site than what we might have 

gotten over on this project site, which maybe might 

have been In the stream, but we don't have high 

quality resources to protect, even though the default 

says you've got to do it every place. So I don't 

think this applies either, 

And then location and kind of compensation, I've 

already blasted the kind of compensation. We don't 

allow out-of· kind mitigation. So, In other words, if 

the county were to come to us and say, "Instead of 

doing flow contralto the historic condition at the 

project site, we're going to put In treatment over at 

this other site or we're going to put In a fish ladder 

on a stream that has restricted access," the answer is 

no. U's got 10 be in-kind mitigation, So that's out 

the window. 

-:n' 

Location_ Well, there's lots of issues around 

location that I'm sure will come up again, but there's 

trade-ofts, and you'lI hear more probably from me in 

cross examination about the criticisms of where you 

locate this additional mitigation for not doing back 

to the historic condition at the project side. 

There are trade-offs, but _ don't think them to --

in the big picture, we don't think them to be critical 

on the concept of this proposal and the effectiveness 

of the proposal. 

So I don·tthlnk any of these factors apply. 

Q Why don't you think the location IS critical, 

Mr, O'Srien? 

A Location Is somewhat critical. I mean, we're trying 

to say we've restricted where the county can put these 

alternative sites to, you know, it's got to be within 

the WRIA. And that's in part because a lot of .-

we've faced this Issue before, you know, with DOT 

proposing off,site mitigation, and the decision was 

made we would generally try to do mitigation within 

the WRIA because there's a lot of focus on improving 

water quality within a WRIA are •• 

So _thought we would be consistent with p.st 

practices In trying to focus improvements at least 

within the WRIA, That's, I think, mainly for being 

able to sell this approach to the public. For 

instance, you know, someone who lives within Salmon 

Creek, for Instance, where the benefit might not be 

happening from a proposed development project might 

not really appreciate that that benefit Is going to go 

Into another creek. And if _ at lea.t keep It within 

the same WRIA and the same tax base, the county's tax 

bas., we think that make. It defendable, 

But there are other factors that can come Into play 

in whether acreage that you're providing mitigation 

for someplace else is equivalent and would perform the 

same at the project site, There's multiple factors. 

The appellants have focused on slope and soil type 

and mostly where you are at In the watershed. And It 

is somewhat true .- it's actually true that In some 

locations, you're more likely to have more of your 

flow get into the stream than other locations in the 

watershed. And generally the farther away you are 

from the stream, the less likely that your flow is 

Jctually going to get to that stream, 

In the default standard we say, you know, we can't 

put a factor for that In the model, so we're going to 

.,.sume all sites contribute the same. And the 

practical application is that as long as that happens 

helter·skelter around the watershed, you're roughly 

il 
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meeting the needs of the watershed with flow control. 

So we didn't want to revisit that issue. 

It is true that the higher you are in the watershed 

near the headwaters. you know, two sites being 

equidistant from a stream, your mitigation in the 

headwaters potentially protects more or provides a 

benefit to more of the length of the stream than a 

benefit that you might put In, a now control put in 

lower in the watershed, because there's less stream 

channel left to protect. So there's a difference in 

benefit that way. 

Q IMII that always be Ihe case, that it's always going 

to be more beneficial 10 have the project higher in 

the watershed than tower? 

A Well, streams being equal In regard to their 

beneficial uses, yes. But all streams aren't created 

equal, and all streams aren't In the same existing 

condition. And that's part of this trade-off with the 

county, and we support it, trying to put their benefit 

into streams that they've rated as being a higher 

priority, at teast in part if not a majority 

situation, on streams where they think they can make a 

bigger environmental difference In regard to, for 

instance, protecting salmon habitat. 

So you may have development, for Instance, 

occurring In a stream where there Isn't any rell 

viable salmon habitat, and you could be putting It at 

the headwaters, but If you were to put your 

alternative mitigation for the benefit part lower In 

the watershed but on I stream that Is more valuable 

from the uses that we're trying to protect, such as 

salmon, then I would consider that to be a more 

important project to do. 

Now, It could happen the other way potentially, 

too. But generally the concept that was put forth to 

us Is making the benefit occur In the streams that we 

think have more environmental value, 

So, you know, there's a trade-off there, but I 

think It's a worthwhile trade-off. 

Q Based on your reView of the county's flow control 

program, did you ultimately conclude that the county's 

,crogrClm prOVided an equat or Similar ,evel of 

era teet ion as compared to the flow control requirement 

that you wrote for Ihe Phase I permit? 

A Wall, once we worked out the details through the 

"greed order, I think It provides at least equivalent 

protection as what the default Is In the parmlt. 

Q (,,'sterdJY Mr. 8chr,eve suggested ,junn'JI"s testimony 

thJI you h~d preViously conSidered J flow ,:cnlrol 

lppro'lch ;iJnlI~r to the ,)ne th.-,t the ~cu"ly IS Llsin,], 

;', 

. s that true? 

A That·s true. 

'J ':ould you explain that for us, your pnor 

conSideration. 

A wen, back in 1999 and 2000, when we were updating the 

stormwater manual for Western Washington, we were 

considering options to use, and we decided to go with 

this default option of having new development mitigate 

or provide flow control back to the historic condition 

because there's an opportunity there to make an 

incremental improvement. 

And then when we went out In 2001 with workshops, 

we were explaining the standard to a lot of local 

govemmente, and I believe in at least two of the 

workshope, I can recall getting some resistance from 

the audience on making development projects not only 

mitigate for the impacts of the development but for 

past land conversion at the site and also some 

resistance from munlclpalltlee that also came up 

ageln - maybe I'll come back to that -- during the 

Phase II permit Issuance about their ability to 

enforce that standard. 

And what I told the workshop plrtlclpants and some 

of these Phase II people four or five years liter was: 

Look, If you don't Ilke this, give me an option that 

prov/d .. a benefit of at least as much as what we 

would get from the new and redevelopment sites. If 

you propose an option that at least provides me the 

benefit that we would get doing that, we can approve 

that as an alternative. 

Now, those workshops were In 2001, and I was 

surprised that no one picked up on that, but no one 

did until Clark County made this proposal. 

In regard to the Phase II permit discussion., we 

had some of the Phase II permittees come in because of 

the draft permit language that had this within It, and 

they were expressing whether they thought they could 

be sued for a take by trying to enforce thl. 

provision. 

And we gave them our legal arguments for why we 

didn't think it was a take, and we were very 

comfortable with it, and they shouldn't be 

uncomfortable with It. And I said, "If you are 

uncomfortable, here are your option." And there were 

a few Phase" representatives In the room, and I 

think they didn't want to go there because none of 

Ihem--

,\,IR. POTIER: Object to '.;peculatlon, 

MR, LA'/IGNE: I'll mo"e on 

'J (Corti",,,"q by Mr. L,lvlqne) The ,1'1reed order ";es 



I':reage as the rrcetnc to track the county's 

estor;)tlon cbllgatlon under the ,lqreed order, or 

"'provement obligation, 

J'.l1y did you conclude that acreage was the 

1ppropnate metnc? 

A So, first of all, I want to make sure to reiterate 

that ifs acreage of different types of land covering: 

impervious, grass or landscape and pasture. And we 

thought acreage was the best tool to use to make the 

crosswalk or to Identify the obligation somewhere else 

because we think It best represented our original 

intent with the original standard, and It would be the 

easiest and most straightforward to track and to not 

play any game. with or to not have vagueness about how 

much altematlve off-site work you had to do, would be 

the most straightforward. 

Cl The county's program allows Ihe county two years after 

Ihe start of a construction project to implement Its 

flow improvement projects. 

Do you believe that two-year delay will result in 

hanm to the receiving waters? 

A I think that It Is true that theoretically -- and It 

probably Is true In most cases -- ongoing accelerated 

erosion that a stream Is experiencing as a result of 

urbanization will continue, and tha Incramental 

portion that we're not providing for now control at a 

project site will continue to, you know, ba part of 

that In that stream water body. 

But in the big plctura, you hava to stap back and 

remember what's going on hare. We have existing 

urbanization across the landscape of Western 

Washington. Even In Clark County, to fully get flowa 

under control from existing urbanization so that 

they're not causing habitat Impacts, probably evan 

just within Clark County, is In the billions of 

dollare. We're talking about probably tens of 

biliiona of dollars across Westarn Washington. 

With that scale of a project In front of us, you 

hava to think about, doas it maka sanse to argue about 

~ome of the details of how such a project would work. 

And although there Is a time delay for where this 

alternative mitigation would happen soma place elsa 

rather than at tha project sita, in the big plctura a 

bit of a delay In Implementing that Is not going to 

maka that much of a diffarenca in how fast we get to 

Ihe overall goal, 

We don't think it's worth 3 knock·down drag·out 

,lfgumant with anybody about it. We're going to get an 

equivalant amount of Improvement. It's going to be a 

couple years down the road, maybe, but I just don't 

~ J 
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,ee that as being a big issue. 

I mean, whether or not we're successful in 

rehabilitating a lot of these urban streams Is not 

going to depend on this two-year delay. It's a small 

part of the overall picture. The future of salmon In 

Clark County Is not contingent upon whether or not we 

got this two-year delay. 

o Mr, O'Snen. If Clark County Implements ItS flow 

control program and discharges from Its M54 are shown 

to cause or contribute to violations of water quality 

standards - do you have the scenario? 

A Run through that for me again. 

o Okay. 50 let's assume Clark County goes forward, they 

implement their flow control program, and at some 

point in the future, It's demonstrated that discharges 

from the county's M54 are causing or contributing to 

Violations of water quality standards. 

Is the county off the hook for those violations 

under the permit? 

A No, the county Is not off the hook. 

o Vl/hy not? And If it helps, there's an exhibit, J-t6, 

In the Joint exhibit book. the permit itself, And to 

help speed things along, I call your attention to 

condition 54, 

A Right. Condition 84 generally -- there's a provision 

in thare that lays out, makes clear, that they're 

stili responsible for those, and if some specific 

Issue comes directly to our attention, the county has 

to coma up with a plan for how that's going to be 

managed. 

But In any casa, the county remains responsible for 

the impacts of their MS4. We'ra talking about 

development projecta that discharge Into thalr MS4 and 

that then coma out of a county MS4 system. Tha county 

is responsible. There's no getting past that. 

So thesa projacts, where tha project Is only 

providing flow control to tha existing land cover 

condition, if those areaa -- and, admittedly, they 

probably, although I don't have site-spec iflc 

information, but In most cases they probably are 

contributing to an existing accelerated erosion in a 

stream channel, which can mean habitat damage and loss 

of beneficial uses, and the county remains on the hook 

to fix that problem. 

This Is not a problem that we're allowing to be 

walked away from and has no potential future solution. 

The county Is still on the hook. 

(I Mr, O'Bnen, dunng your ""jew of Ihe county', flow 

,:anlrol program, ',vAre you concerned th3t that county 



~ar retrofit prolects In erder to fund the now 

·:cntrol prcgram? 

A Yes. 

I) ':ould you explain the baSIS of your concern and how 

JOU resolve that. 

A So the concern was that, on a separate provision of 

the permit, the county has to have a program to start 

to make progress towards correcting the existing 

problems. This is the structural retrofit part of the 

permit requirement. 

But as has been testified to, there's no objective 

performance standard, no minimum level of effort for 

that requirement. So the concern was that the county 

would simply take dollars, a level of effort that they 

were currently putting into doing that, a separate 

permit requirement, which Is addressing the very same 

concern, you know, trying to make progress toward. 

reducing ongoing Impacts, they would just transfer 

money from doing that and use It to meet their 

alternative obligation. 

So to resolve that, In one of the meetings we had, 

I asked the county a question that I thought resolved 

the Issue in my mind, and I was Incorrect in the 

question that I asked, and I was incorrect in assuming 

the respon.e that I got. 

I essentially thought I was asking: Will you 

maintain your existing designated structural retrofit 

program, continue that Into the future, and meet your 

alternative mitigation obligation. And the answer 

was: V.s, we're committed to our structural retroRt 

program. We',. not going to back off of that one bit, 

and we're going to then also meet this obligation. 

I said: Greal We're going to get the same level 

of effort there. We're going to get addlttonal 

attention. They',. Just assuming. new obligation. 

ThiS it good. lers go, 

That was the basis. 

I) /I has been suggested that Ecology should requIre the 

county to monotor Its flow control projects, the 

improvement projects It does. to ensure that they are 

delivering the expected bener.ts to the receiVing 

·Nater. 

'I',hy aldn't Ecology require Ihe county to momtor 

liS flow control Improvement projects? 

A Because we don't do performance monitoring for any of 

these flow control devices. We're not asking for the 

project site. anypiace to do performance monitoring on 

whether the amount of flow control they're Jchlevlng 

Is what was Intended. 

Since we're not dolnq it ~t those sites. we're not 
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going to do it at those county aiternative mitigation 

sites either. It doesn't make sense to do that. To 

monitor each site for whether or not it's meeting its 

performances would be cost prohibitive. 

We don't do it for treatment systems either. We've 

made an assumption that they've been deSigned 

properly, that they're achieving what they're intended 

to achieve, and the only real feedback you can 

establish is you continue to monitor the creeks and 

see if over the long term they're getting better or 

worse. 

If they',. getting worse, then the assumptions 

we've made In regard to treatment of flow control 

aren't working in that watershed, and we're going to 

have to do something else. But that's a long·term 

monitOring program that's covered under another part 

of the permit. 

Q In your opInion, Mr. O'Brien, would it even be 

pOSSIble to develop a mOnitoring program in the 

receiving enVIronment to sea If a particular How 

Improvement project was haVing a negative or 

beneficial impact in the receiVIng water? 

A No. 

Q 'M'ty not? 

A You've got too much noise in the system. There's too 

many variables to try to detect how much improvement 

you might be getting just due to one project In a huge 

watershed. The variability in the rainfall/runoff 

relationship., the variability in how channels respond 

and why. you couldn't flgure it oul You just can't 

doil 

a Mr 0'8rien. during your review of the county's flow 

control program, did anyone Within Ecology's 

management structure ever attempt to InHuence your 

.3nalysis about whether the county's program was the 

same or similar to what's required in the permit? 

A No one In management tried to Influence the decision 

that I made. 

a Jay Manning never told you you had to make It work 

out? 

A Jay Manning never told me that. 

a Did Bill Moore ever tell you you had to make It work 

out no matter what? 

A No. 

Q Did .1ny of your ,:o/lf'!agues Wl10 ,ue 110t man..!gers ,J! 

Ecology ~lIempt to influence your analYSIS of the 

(ounty's flow ':ontrol program? 

AVes. 

1) H0W so? 

A Well, I guess on two levels. I have a colleaque ilt 

EO Q'2RIEN/CLrect ILavigne; 

~ ", 
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Ecology, Foroonn Labib. Firsl name is 

F-O-R-O-O-Z·A·N_ Labib is L-A-B-I-B. Foroozan is an 

engineer also, and Foroozan is our lead parson on Ihe 

care and feeding of the hydrology model, and he's much 

more familiar with it and quick on it than I am. 

So when we were looking at the county's proposal, 

you know, we were trying to say, okay, how would we do 

this or how would the county do this if we were to 

track different ways of whal mitigation might look 

lika. Vou know, should wa track acraage; should wa 

track detention voluma; you know, how would wa 

implement thl •• 

So we played with how it would work and what would 

be the best way to do ii, and we had idea. back and 

forth. And so I was influenced by Foroonn in what 

would ba the be.t way to do thi •• 

And then the permit managers a. a whole gat 

togather and talk about thing •• Vou've heard about, I 

think Garin testlfled to permit manager. meetings, and 

tha other permit managers were concerned about how 

this would potentially play out in their permits, so 

they wanted some assurance and to be Involved in tha 

discussion of whether thl. was a good idea or not, so, 

you know, they had Idea. about why It might be a good 

or a bad Ide., and wa had discussions with them. 

a Thank you. Mr. O'Brien. 

MR. LAVIGNE: I have no further questions. 

MS. DOYLE: Other questions from respondents 

for thiS witness? 

MR. POTIER: Yes. 

MR. HASSELMAN: I have an objection on the 

clock. They were 9 ivan an hour and a half this 

morning. They've used almost an hour on the first of 

four witnesses. I mean, we're going to WInd up With 

not enough time. and I Ihink Clark County has to lose 

,Is turn on this. 

MS. DOYLE: Are you suggesting, then, Ihat you 

would do your questions next, and we'll 5ea how they 

'Nant to spend the rest of their time? 

',1R. HASSELMAN: Well, Ihey've got .lnother three 

witnesses. The Board has put the burden of proof on 

[coloqy on one "sue. That means, you know, there's 

got to be some time for Bill Moore to be up there. 

So, you know, I JtJst don't see how Mr. Potter can h~ve 

20 minutes here, because then that's all they've qat. 

cAR. POTTER: 'Nell, I'm not going to need 20 

Intnutes. 

MS. DOYLE '/ll1y don't 'Ne do thiS. ,\hy don·t 'Ne 

have Ihe ,1ppellants r,et Iheir 'lue5tlons of Mr O'Brien 

dene ncw .. 1Od then I'll leava It to Ihe r"spcndents to 

. , 
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r~ure out how much more of their time Ihey would like 

10 use with him. 

\i1R. HASSELMAN: Okay. 

CROSS EXAMiNATION 

BY MR. HASSELMAN: 

a I want to go back 10 the default flow control standard 

that you were talking about. Is It fair to say that a 

fair amount of anaiysls and diSCUSSIOn went Into the 

adoption of that standard? 

AVe •• 

a And when was that default standard first articulated 

by Ecology? 

A It was proposed In 1999, I believe . 

a And then It was first included in the 2001 Ecology 

manual; is that correct? 

A Thaf. correct 

Q So this is noot anything new or novel, nght? 

A Ya., I gue .. you could characterize It that way. 

Q And why is It important to control the duration of 

high flows compared to, for example, only controlling 

peak Rows, as was the case in the prior manual? 

A You can gat accelerated stream channel erosion with 

high flows that occur more frequently and for a longer 

duration of time. So flows above a certain threshold 

will cause erOSion, and the longer those flows occur, 

the longer length of time those flows occur, the more 

ero.lon you're going to gal 

So ifs Important to COntrol the duraUon, not just 

the peaks. 

a So Ecology made a determination that controlling flow 

·jurations was Important to protect water qualily and 

also made a detenmination that It is reasonable and 

practicable to control flow durations: is Ihat right? 

A Yes. 

a 'Man Dr. Booth was In here. he made a statement about 

how movement of gravel in streams IS a useful metriC, 

but that hlqh flows have other ecological consequences 

besides moving gravel. 

',vere you here for that testimony? 

A Yes. I think I wa •. 

a Does that sound right to you? Do high flows matter 

besides Just to the extent they move gravel? 

A Yes. 

a You were also talking With Mr. LaVigne aboutlhe 

I,mlts of the default standard. Would It be fair to 

characterize that standard .15 a necessary bul not 

.;utliclent condition to prevent ;'ddlllon~1 h;trm to 

: treams .!Od be'lin to restore them? 

A To prevent additional harm to streams from 
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urbanization? 

,J From urbanization, yeah. 

A Yeah, I think there's more necessary. 

'J Th'!re's more that's necessary, but you've got to have 

,:ontrol of high flOW durations In there? 

A Yes. 

a Can you bnefly - you don't need to get Into the 

numbers, but can you Just bnefly Identity what the 

oort of threshold tnqgers In Ihe permit are for 

(equiring control of high flows, I'm talking about 

the size of the proJect. 

A Sure. If a project adds -- this gets complicated, but 

I'll try to be brief. 

At 10,000 square feet Impervious surface, thafs I 

threshold at which we ask flow control to be addressed 

through a standard or conversion of three-quarter 

acres 01 forest to gras., lawn and landscape or 

conversion of two-and-a-half acres of pasture to 

grass. Those are the thresholds. Or If the project 

has a .1 cfs Increase over the existing runoff from 

the site. 

a And we'll come back to that one in a minute, but let's 

just talk about Ihe size triggers. lMlere did you come 

up With those size thresholds? 

A Those size thresholds go back to originally proposed 

by King County In their 19 -- I think Ifs their 1997 

King County surface water design manual. 

o And what is It supposed to represent? I mean, why 

does a project over 10,000 feet need flow control and 

not a smaller project? 

A On the most common solis In the Puget Sound ba.ln, on 

till soli., they represent an Increase of .1 cfs In 

the prediction for the hundred-year return flow. 

think that's what It Is. 

a Can you put that into English a little bit. 

A In practical terms, It represents an Increase that we 

think we can control and Is reasonable to control and 

manage with a detention facility. We can size 

orifices, release structures, to keep that flow rate 

down. You get much below that and it starts to be 

difficult to engineer solutions that will work. 

,) So live us a sense of the kinds of projects that In 

leur experience tflgger flow control. We're not 

lalklnq ,lbout sin1le-famlly houses, We're talking 

• ,bout I,Jr'Jer proJects, Can you give an example, 

A 10.000 square feet Impe~lous will be usually two or 

three houses or I small commercial project. That's 

what triggers It. 

,) ::0 .llmost ~ny ';ubdivision ,lnd just ,lbout 'lOy 

,',;rnmercl,ll r-r"J~ct 'Mth 'p'Jrkinq :ot th,lt', of· my 
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Clze would tngger flow control: sn't Ihat r:ght? 

A Yes. 

'J So can we make an dssumptlon that Without control of 

nows from thOse kinds of projects - subdiVisions, 

commercial projects and parl<ing lots - those projects 

'Nould ha~e an adverse en~lronmental impact; IS Ihat a 

safe assumption? 

A Well, that would be the general assumption, that they 

would - you might not be abte to see It In the water 

body from a single project, but you add enough of 

those up. And you will see Impacts Jn the local 

creek. And how many 01 those projects It takes to 

show an Impact can vary depending on the watershed. 

But Ifs generally -- well, I'll just leave It at 

that. 

a But you're not saying that a single project would 

ne~er ha~e a direct impact to a creek if it was 

discharging, are you? 

A You know, that can be the case. I me.n, a single 

project In a watershed that Isn't controlled, if you 

didn't control It but you managed everything else, you 

probably wouldn't see an Impact to the local creek. 

You wouldn't have a discernible Impact, either 

biology-wise or geomorphology-wise. You wouldn't see 

It. 

a You dent think that putting an Applebee's restaurant 

With a parl<ing lot in the headwaters of a watershed on 

a small stream, discharging into that stream, that 

wouldn't have an impact from the runoff all that 

project? 

A It depend. completely, Mr. Hasselman, on the size of 

the watershed for that crask. I'U give you maybe 

what you're looking for. 

It the size 01 the watershed feeding that first 

part of just that 50 feet of creek before maybe it 

Joins with another creek that has a larger area, If 

the Applebee's .- excuse me, Applebee Corporation -­

took up half of the watershed, you'll see that Impact. 

Half of that watershed for that IIltle creek, you'll 

see It. 

Q It's ~Iso true that under the Phase I permit, the 

default flow control standard is !lot reqUired for 

"very de~elopment project that meets the size 

thresholds; isn't that true? 

A It's not required for every project because some area • 

are exempt from the flow controi standard. 

o So, for example, just to keep thiS moving ,llong, a 

direct diSCharge to a :"r~e water body dees nol need 

rtow control: is IMt right'? 

A Correct, generally, 
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.) ;nd there IS f!eXlbll,ty within the slandard. I'm en an 

.lIea was not hIStOrically forested, the developer 

Jeesn't need to meet forested condition for a piece of 

and that wasn't historically forested; IS that right? 

A Thats correct The only other option that we've 

conceived of Is prairie condition. 

i) And then there IS the flow control standard for 

heavily urbanized areas, Could you very briefly 

,jescrlbe how that urban flow control standard is 

Jlfferent from the default flow control standard. 

A Yes, In baSins that are over 40 percent Impervlou. 

area, as of 1985, we said that the requirement Is to 

match flow durations generated by the existing project 

site rather than the historic condition of the project 

site. 

a And why did you adopt that variaUon from the default 

standard? 

A Well, I'm glad to answer this question again, but we 

covered this In the halrlng _ had two years ago and 

In the Phase I and I think In the Phase II, too. 

But the reason _ did thetis that In these highly 

urbanized basins that have been highly urbanized for a 

long time, the streams universally are In very sad 

shape. There's multiple things that would have to be 

done In order to have a habitat condition that would 

provide or restore the beneficial·· not restore. 

We're never going to restore those beneficial uses. 

But that would rehabilitate the system enough that we 

would have resources that we think the goal of the 

Clean Water Act Is Intended for us to have and tell. 

us we should have. 

There's lots of effort that has to go Into that, 

lots of very difficult and expensive projects. And so 

we said It doesn't make a lot of sense to require 

individual projects Just to restore an historic 

condition In those for the.e Individual small 

projects, an historic flow condition, when there's so 

much more that has to be done, It just doesn't pas. 

the silly·grin test to meet that requirement and what 

else has to be done to make that happen, and there 

Jren't, In almost all these areas, any plans to make 

all those other things happen, so why are you making 

us do this, 

Q But Isn't Ihere a presumption or a qualifier on the 

~xception, If you will, that If site-specific 

Information shows Ihe stream IS not .lctually stable, 

!hen that relaxed urban ·;Iandard doesn'l 3pply In that 

,Iream; IS thai ·;orrect'l 

A That Is correct, and the basis for that .- there's 

work done by Dr, Booth and others that shows that II 
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'IOU have a watershed where the land cover hasn't 

changed much over an extended period of time, many 

channels restabillze, you know, because they have a 

dynamic equilibrium with that changed condition. It's 

not a good habitat condition. It's a terrible habitat 

condition. But ifs restablllzed. And In those 

cases, going back to an historic condition Isn't going 

to help you, so we say: As long as you don't have 

evidence that a channel Is not continuing to 

downgrade, we're going to allow this alternative 

standard. 

a Leave aSide the mitigation element of Clark County's 

flow control program. Let's just focus on their 

development standard. 

The Clark County standard is essentially the same 

as the urban standard under the penmit, isn't Ihat 

right? In both cases you match to the existing rather 

than the predeveloped condition? 

A Yee. 

a But irs also true that none of Clark County actually 

qualifies for inclusion In that standard? 

A To my knowledge, our Information Indicates that none 

of Clark County qualltle •• 

a In your opinion, is Ihere anylhing unique about the 

geology or the soils of Clark County that entitles 

them to utilize a ditterent standard than Ihe rest of 

the state? 

A I don't think there's anything thet entitle. them to • 

different default standard. There certainly can bit 

different thresholds of bedload movement due to the 

geology of a setting of Clark County, but until they 

present u. with that type of Information, we stick 

with the default 

Q And you mentioned that the modellhat Ecology uses •• 

we've been calling II the \i\iWHM -- the \i\iWHM in Clark 

County is actually calibrated 10 specific soil 

conditions In Clark County; do I understand that 

correctly? 

A We've recently accepted and approved a recallbratlon 

of the model more specific to Clark County. They went 

through a calibration process. So we use the same 

model, but the prediction for the amount of runoff we 

get from the rainfall In Clark County Is a little bit 

different than In other areas. But we've allowed that 

In other areas of Puget Sound as well. Some local 

governments have done the rainfall/runoff 

relationship. 

u Can you find .J bl.lck binder. There's two, 1'111 gOing 

to ,]sk you 10 furn 10 A-50, 

A I'm there. 
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'J Co you recogmze thiS document? 

A I don't recognize it offhand. I would have to read It 

to see ill remember it. 

'J But It looks like an e-mali from you to Gann Schneve 

Jnd B III Moore? 

A The bottom pan Is an e·malilrom me to Garin, and 

then there's a response back Irom Garin at the top of 

that. yes. 

a I want to tum your altention -- well, let me see, 

The date on this IS Apnl 2009. At thiS time were 

you in a dialogue With the county over adoption of 

Ihe" - or their permit compliance? 

A Yes. I think we were. 

a Can you read out loud paragraph No, 2, 

A The one thats numbered 2, Mr, Hasselman? 

a Yes. 

A (READING) Unless there Is conclusive evidence 

otherwise, we assume that any development with a 

discharge to a local stream contrlbutes to the 

destabilization of that stream. To relieve any 

developed area of I retront obligation lor lIow 

contrOl, the county has to prove that a stretch of 

stream channel has not been altered by nowl from 

existing development or that the altered stream 

channel Is stili compatible with preserving the 

necessary benenelal usel, In the latter case, more 

robust hydrologic and strsam channel analyses that 

Involve multiple 110'101 regimes, not Just high flows but 

low and seasonal lIows. 

a So it sounds like, at least at this stage 01 the 

discussion, your view was that to be relieved 01 the 

obligation to meet a default histOriC condillon, Ihere 

needed to be site-specWlc information that that 

condition or thai requirement wouldn't be appropriate? 

A Yes. 

MR. HASSELMAN: I want to move to admit A-50, 

MS, DOYLE: Any objection to A-50? 

MR, LAVIGNE: No objection, 

MR, POTTER: No, 

MS, DOYLE: A-50 is admitted, 

a rConlinUing by Mr, Hasselman) '(ou ,,<lid that you have 

reViewed the teslimony ,)f Dr. Booth, ''lave you also 

looked at the prefiled written direct testimony of 

Rac;emere's fishenes expert, John Rhodes? 

A No, I have not read It, 

a Well, then, Just turning to Booth's teslimony, 

Or Booth explains in hiS testimony ,md I Ihlnk In hiS 

testimony before the Board thJt m;ltching the llxlsling 

:,)ndltlon in terms of flow control :5 not Ihe s~me ,15 

~reservlll'J :he enVIronmental St.ltUS 'lUO or, YoJu ,now, 

, I 
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"eepmg Ihlngs the same, ih at eXisting now conaltlons 

;1111 resUlt In onqolng and cumulative harm, 

'Nould you agree with that? 

A Yeah. In most 01 the cases we're talking about, and 

in Clark County specifically, I would say yes. 

a And one 01 the ways it's been characterized in this 

case IS that there is a rate 01 degradation, the 

"treams are declining, and that uSing Ihe existing 

now standard will not accelerate the rale of decline, 

Is that a fair way 01 describing It? 

A I think so. 

a But it leaves the rate 01 decline, Ihe downward slope 

01 stream health, as It is, In other words, downward? 

A Because we're not making an Incremental Improvement at 

the project site, tt continues to provide Its share 01 

an Incrementallnerease In the nows to that stream 

channel that are causing accelerated channel erosion, 

a And, in fact, Isn't that Ihe very reason that Ecology 

adopted a delault standard that seeks to turn Ihat 

rate 01 degradatIOn around? 

A Yes. 

a Can I get you to flip back one to Exhibit A-49, 

A (Witness complies,) 

a Do you recognize this document? 

A No. 

a And I'm not going to try to move this document Into 

evidence, I just want to ask you If you agree wilh 

something that appears in thiS document, the second 

bullet under Flow Control. I'm Just gOing to read 

this to spare you, 

IREADING) The adopted flow control standard 

basically freezes the status quo level of protection, 

This seems shortsighted because follOWing the status 

quo Will continue to cause water quality problems, 

erode stream banks, scour and damage stream 

,;hannel. -- we'll probably have a problem there -­

threaten homes, property and habitat. 

Do you agree or disagree With thai statemenl? 

A Well. I agree with It to the extent within the context 

that this wae written In January 01 '09, when the 

county's only proposal at that time was to use the 

existing land cover condition for lIow control, and 

they didn't have an alternative additional add-on. 

Just based on that, we said: Nope, this Is not 

equivalent 

a I undersland. I'm slill trying to Just focus right 

now on Ihe e~lst,"g flow standard wlIhoutthe 

mitigation, 'Ae'll 'Jet 10 the mltlqatlon In Ihe 

~ermlt. 

.;() tilth th.1t 'lUolllf,Cdhcn, 'Nacld ,/'lU ,lqrec ".'I,th 
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:015 ,tatemen!? 

A Yes. 

a :30 is It then fair to ~qree that, again without the 

ITltlgatlon, the Clark County standard IS not 

"qUivalent to the permit? 

A Yes. 

a And-

A Not equivalent to the default that applies. 

Q 'Nell, okay. Do you beheve that the Clark County flow 

otandard represents AKART? 

A This will get confusing, but I don't think the flow 

control standard Is AKART. Irs not a technology­

bas9d standard. It's a water-quality-based standard. 

So, In other words, the reason for having this flow 

control standard Is based on cumulative Impacts of 

nows throughout a watersh9d to a stream, and because 

of that, It's always been my contention this Is a 

water-quallty-based standard, so that If someone were 

to tell me that, "Gee, we'd like to do It, but It's 

Just too expensive," I would say, "Too bad." 

a So is it your opinion that the default flow control 

standard goes beyond what's required by AKART? 

A Yes. 

a Does the Clark County standard ensure that new 

development projects won't cause harm to salmon and 

other beneficial uses? 

A Are you talking about just what happens at tha project 

slte1 

a Yes, application of that standard to new development 

In the county. 

A Well, It's been said before, but the application of 

that standard won't change the existing ongoing harm 

that Is likely happening within that stream channel. 

And It won't change the Incremental amount that that 

project site Is currently having, but It won't add to 

the energy that Is causing that accelarated erosion. 

They're not gOing to add any .. undar the default, 

under what Clark County Is proposing, a project site 

will not add any additional energy that will 

dccelerale stream channel erosion over what Is 

happening now. 

I'm not trying to play games. I'm trying to be 

clear on making sure the Board understands the 

situation. 

!) Okay, There IS another exception 10 the default flow 

conlrol standard th'lt I want to lalk about, and thnt's 

the provIsion ,n the permit that allernative standard. 

':3n 110 t3i1orod through bus!n plans or etiler pt~nnlng 

'.fforts. 

~ I 
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s :ust the oerml!. 

A I'm at J-18. What page? 

.J Turn ahead to page 11. I'm sort of hoping that 'Ne 311 

:- ave the same pagination here. 

A I'm at 11. 

a And, actually. you probably need to flip back to 

page 10 to start here. This is talking about the 

,tandards for new development, redevelopment and 

construction Sites, and the permit requires use of 

Appendix I, which is the manual thresholds. And then 

I'm just going to flip ahead to the next page. and It 

says: 

tREADING) More stringent reqUirements may be used 

and/or certain requirements may be tailored to local 

circumstances through Ihe use of Msin plans and other 

similar water quality and quantity planning efforts. 

Can you teU us why that standard is in there? 

A I think so. So the manual approach Is a default 

approach, and In regard to all of this default 

approach of how you might manage stormwater from new 

development and redevelopmant, you might be able to 

change the strategy, the default, for a numbar of 

reasons. 

You might be able to show that different treatment 

levels might ba necessary In a specific watershed or 

that you might hava a different thrashold of bedload 

movement In a particular watershed so the range of 

nows to be controlled might be dlfferant, for 

instance. Or you might have a different - well, 

those are two good example. that you can try to tailor 

the waler-quallty.based requlraments to the watershed, 

There's stili In AKART level requirements that 

we'ra going to say: No, you'va got to do Ihose 

regardless. But there are some things you can tailor 

to the watershed, and flow control I. certainly a big 

one. 

a And the basic principle here. If I can paraphrase, IS 

that It may be appropriate to tailor the defaull 

condition to the speCific environmental situation of a 

speCific slream: IS that the Idea? 

A That's correct 

Q Tile next sentence says that Ihe local standards ":lve 

to provide equal or Similar prolection as essentially 

Ihe defautt standard, and I Just wanted to nsk you, 

why IS "slmrlar" in there? Is ">lmllar" meant to mean 

something different than "equal"? 

A Show me exactly what IIna you're on. 

a II's the last :;entence in that ",ub II) there: 

rREADI~IG) Such 10c.31 requirements and threshOlds 

;h.1U provIlje equal or clm,lnr protection. 
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A You know, it's a nuance that probably tries to give us 

a little wiggle room. "Equal" might be Interpreted 

3S, you know, irs got to be exactly the same. And In 

stormwater management, for various reasons, there's a 

lot of vagaries In, you know, what might be an 

equivalent way to do something. There's 

generalizations that get made, and we're trying to 

indicate that, you know, within some reasonabll 

judgment, as long as we think we're achieving 

approximately the same amount of protection, thats 

going to be okay. 

a I think I understand. So this isn't a mathematical 

formula you're dealing with here? 

A Right. 

a You're trying to get to the same level 01 

environmental protection Within the boundaries of what 

you can reasonably foresee, right? 

A Another way to put It Is, there Isn't one right way 

and only way to do thle. It potenttally can be done 

other ways. And we're open to listening to people's 

other ways. 

a Okay. But I just wanted to -- It seems a litUe 

redundant, but to put a fine point on it, "similar" 

,joesn't mean anything significantly different from 

"equal"; you're basically trying to get to the same 

level of environmental protection that you can 

foresee? 

A I would have Slid "equivalent," but I wasn't the 

permit writer. 

a Can you flip ahead to J·17, which is Appendix 110 the 

perm~, and turn to page 25 of that document. 

A Okay. 

a Can you Just review to yourself this Western 

Washington alternative reqUirement, and then in a 

':ouple sentences summarize that alternative. 

A I've read It. You want me to summarize what's there? 

a This is basically what you were just talking about; 

thiS IS a lillie bit more detail on the allernalive 

you were just diSCUSSing, isn't it? 

A Yes. These are examples of things that you •• to give 

people some examples of what we meant by what they 

might be able to do, we listed these, 

I) .~nd then If you CQuid just flip Jhead to page 28, 

!;ould It be fair for me to characterize this 'IS 

further direction or gUidance on Ihls concepl of 

"rticulating ~Iternalive flow control standards that 

."a ~pecltic to b.lsln nnalysls? 

A You're referring to section 1 on this page? 

'l Yes. 

A Y~ah, trying to gille them Just a quick statement In 

regard to basin planning. 

Q And looking at .11 these provISions, It looks :Ike the 

Cepartment of Ecology set a fairly high bar In terms 

of the level of analYSIS and the level of sCience that 

Nould have to go into a slream-speclfic alternative to 

Ihe default flow control standard; IS that a faw 

~haractenzation? 

A Well, we try to Identify Information that we would 

need In order to change the default. We try to give 

people an Indication so that they weren't shooting 

blind about, wen, what do you me.n? Its the old 

"show me your rock" thing. You've got to meet this or 

equivalent, and unless you give people some guidance 

on what It might be, what you need to go through to be 

equivalent, Its just really not fair. 

a Sure. And so your guidance indicates that you would 

need hydrologiC modeling, field observations, on 

page 28? 

A If they were to try to change the default for a 

particular water body, ye •• 

a RighI. Those are the kind of things they would need 

10 bring to you; also that the baSin plan would have 

10 be reviewed and approved by Ecology, those kinds of 

things? 

A Uh·huh. 

a And for the court raporter, could you just say yes, no 

or-

A Yee. 

a Now, the local alternative plan that you've approved 

for Clark Counly, is that based on this option under 

the permit? 

A No, and I don't think It neede to be. 

a So your opinion is thai this alternalive approach is 

permissive. This Is one option; it's not the only 

option to establish a default standard? 

A We're not changing the default standard. The default 

standard as applied anyplace In Clark County, except 

for this one watershed we're engaged with Clark County 

on, Is stili half the 2·year to the 50·year. That's a 

default standard, 

And If you want to add to that the default Is 

usually a historic condition rather than the existing 

condition, what Clark County has proposed Is an 

alternative administrative way to achieve that default 

standard, Now, admittedly, It's not happening at the 

project site. It's happening someplace else. But 

acrose Clark County we're getting the same benefit. 

You know, bluntly, that's the Issue we're arguing 

..bout. And I'm trying to be sensitive to your 

"gument, Mr. Hasselman. I think It's a fine argument 
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to put before the Board, but we're not necessarily 

changing the default. 

So, for instance, as I saId before, In these 

watersheds or at these sites where they're not meeting 

the historIc condition, Clark County remains on the 

hook. They've got to show that those sites aren't 

going to have to b. retrofitted back to historiC 

through some type of basin plannIng. Until they do 

that, the assumption Is they're on th. hook. 

a I understand what you're saying, but I Just want 10 

make it very clear, The default standard in the 

permit is for all new devetopment and redevelopment to 

meet the historic flow conditions, and in Clark County 

new development and redevelopment can be designed to 

meet the existing flow condition, 

That's true, right? 

A Just at the project site, 

a Okay, Now, you also, In your discussion with 

Mr, Lavigne, referred to this alternative that you 

were talking about early on in the adoption of tI'Ie 

permit process, you know, essentially moving the flow 

controt benefits around. 

Do you remember that discussion? 

A Ye., I think so, 

a ts Ihal altemative laid oul anywhere in the permil 

with the same level of guidance and detail wllh 

respect 10 Ihe specifics Ihal you have for the basin 

planning alternative? 

A No, It's allowed by the perm It, but therB aren't 

specifics. 

You want me to glv. you another example of that? 

Q No, thanks, 

A Oh, come on, 

(LAUGHTER" 

Q So let me ask you a question about the peak flow 

discharge slandard, which was Clark Cou~ty's prior 

standard, Do you recall that discussion? We touched 

on Ihe peak flow standard earlier, 

A Yes. 

Q In your opinion, If Clark Counly is permilling 

developmenl to a peak flow standard, is that 

,~qUlvalent to Ihe proteclions provided by the perrnlt? 

A No, 

,) Coes lhat provide a level of prolectlon for beneficial 

uses like salmon? 

A It doesn't prov Ide the same level of protection as the 

duration standard. A peak flow standard Is not as 

stringent as a duration standard. 

I) It's signtficantty less stnngent; ,5n'l thai trlle? 

A II's less stringent, yes, significantly, 

, ., 
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Q I 'Nant to try to walk you through a hypothetical. 

This relates to the ,ssue of vesting. 

If a subdivIsion 'Nas designed, let's lust say a 

Iypical 20-lot subdivIsion, Jnd Ihal subdivIsion was 

,jesigned to meet the old peak flow standard -- are you 

'Nith me So far? 

AYe •. 

Q -- so presumably It has some Side detention pond or 

alternative flow control BMPs. 

A There Isn't a question there. I dIdn't hear a 

quesllon. 

a Okay, I'm Irylng to see If you're with me so far, 

A Old I glaze over? 

(LAUGHTER., 

MS, BRIMMER: II's easy 10 do. 

Q So they design Ihe subdivision and Ihey build Ihe 

roads and ulililies and they dig the pond 10 malch 

this peak flow standard, and then the law changes and 

you've got your flow duration slandard, 

My question for you is whelher at the building 

permit stage laler in time when they're actually 

building the houses that will go on those lots, are 

there Ihings that can be done, .!ormwaler conlrol 

measures, Ihal would allow achievemenl of a higher 

slandard than Ihe subdiVision was deSigned for? 

MR. POTTER: Object to the extenl it calls for 

speculation, 

MS, DOYLE: Mr. Hasselman? 

MR. HASSELMAN: Irs not speculation, It's an 

analysis of flow control, 

MS, DOYLE: I'll overrule the obJection. To 

the extentlhal this witness has informallon aboul 

things Ihal could be done, Ilhink we should hear from 

him, 

A Well, I suppose there are things that theoretically 

could be done. The county hae approved a plat In a 

general layout of the development, you know, as it's 

going to occur, and so there are II mlts to what you 

might be able to do within that approved layout. 

And maybe you're trying to get at whether they 

could retrofit liD Into that development. If thafs 

what you're trying to get at, I mean, you could try to 

do some things to reduce runoff that stili might not 

change Ihe layout. You might try to squeeze In some, 

like, bloretentlon area., You might try to get Ihem 

to use permeable pavement, you know, so that If Ihe 

amount of water that gets to that pond Isn't 

adequately sized to control the high flows that will 

be coming off that site and will still be adding extra 

energy to the <tream channel, you can try to reduce 
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the flows that the combination of the LID and the pond 

Noutd do a better job of getting flows down. 

'J (Cunllnulng by Mr. Hasselman) So ,t sounds like the 

lnswer to my question IS yes. you could do things at 

the Individual house bUilding stage thai would addres" 

or get you claser to an updated stormwater standard 

than that subdivision was deSigned for? 

A I think theoretically you could do it. I haven't 

thought about the legal hurdles to be able to do that. 

a Let's leave aside the legal hurdles. I'm Just lalking 

practicability. You mentioned permeable pavement. 

There's rain gardens; there's water harvest; Ihere's 

green roofs. There's all these tools to keep water 

out of the detention pond that was not sized for Ihe 

new standard? 

AYe •• 

a I want to shift gears here for a minute and talk about 

the retrofit obligations in the perm~. Are you 

familiar with that part of the permit? 

A Yes. 

a And that's S5.C6 of the permit? 

A Ye., I think It Is. Somehow that alwavs alludes mv 

memory what the number Is. 

Do you know what page It's on, Mr, Hasselman? 

Just would like to be looking at It a. you're asking 

me questions. 

MR. LAVIGNE: Page 13. 

THE'MTNESS: Thank you. 

a So you mentioned that you used 10 be a permit manager 

with Ecology, and is it safe, then, to assume that you 

reviewed compliance under the .. you know, you were in 

charge of looking at compliance under the prevIous 

,tormwater permit? 

A Yes. 

a And do you have any recollection of what under that 

previous permit the permittees were spending under 

their retrofit obligations? 

A You know, I did at one time have that stuff on the top 

of my head, because when we were Involved In reviewing 

the programs that were submitted to us under that 

previous permit, we were looking at the level of 

.ffort of various municipalities to meet this permit 

condition, and there was a wide range of levels of 

offort among the permittees, the Phase I permittees. 

Q Do you remember any speCific dollar figures? 

A I've got a couple lodged In my head. I can't say 

whether I've got a good Impression or not; It's just 

what's there. And what's there Is, you know, In the 

millions of dollars •• for some permittees like King 

County and Seattle, probably in the, you know, 

:Ii 
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significant millions of dollars, maybe even 

Jpproachlng $10 million a year for King County •• down 

to S50,000 per year for Snohomish County. 

t) ';'h1en you were discussing this agreed order With Clark 

County. was It your ImpreSSion that the mitigation 

projects that they would be uSing to compensate for 

their now control program would be additional or 

'lupplemental to what they would be doing under thell 

S5.C6 program? 

A Yes. 

a And ~ I told you that some of the projects that were 

already started or were even already buill prior to 

the adoption of the agreed order count towards the 

mitigation credit. was that what you had in mind when 

you were working on this? 

A When I was working on this, I didn't think that 

projects that they had built or were actlvelv working 

on would count towards the alternative mitigation 

credit. 

a let me get you to go back to the black binder and open 

up A·48. 

MS. DOYLE: Mr. Hasselman, could I Just do a 

quick time check With you as far as whether we should 

finish up this line of questioning or take a break 

first. 

MR. HASSELMAN: I'd say five to ten minutes, 

maybe a tiny b~ more. But I'm happy to take a break. 

MS. DOYLE: Why don't we come back at quarter 

after, then. We'll lake a real short break. Thanks: 

(RECESS TAKEN.) 

MS. DOYLE: We'll be back on Ihe record. 

,Xfter some discussion during the break, It sounds 

like we have a new plan of action. We'll finish the 

<>xamination by Rosemere, have short redirect from 

Ecology, move to Board questions of this Witness, and 

then we'll be having testimony by Mr. Moore in the 

same manner. We'll reserve questions from the county 

for these witness until later in the day. 

Okay. Go ahead. 

t) (Continuing by Mr Hasselman) Mr. O'Brien, when we 

look a break, you were dbout to look .1t A-48. Have 

:tau got Ihat In front of you? 

A Okay, I'm there. 

Q Coln you Idke a moment to review thiS document. Do you 

remember Ihis e·mall? 

A I don't remember It offhand, but let me scan It here. 

I) Swre. 

A I'm not going to read the whole thing because I know 

we're pressed for time. But It looks like It's my 

reactions to objections raised by somebody about the 
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county's proposed alternative. 

,) ,\nd the ",omebodY" would te the Rosemere Neighborhood 

Association? 

A Oh, Is that .• okay. 

() Can you Just read aloud NO.6 ,n your list of ,nltial 

reactions to the objections raIsed. 

A (READING) It Is true that-

Do you want me to read this out loud? 

Q Just go ahead and read It out loud. yeah. 

A (READING) It Is true that the county Is adding a new 

burden on Its CIP -

Q And. excuse me. CIP would be their capItal improvement 

plan? 

A Yeah, or program. I don't know which. 

Q Or program. right. Go ahead. 

A (READING) Since we do not have a separate minimum 

parformanc:e standand for the county CIP, we may end up 

getting less overall Improvements than If the default 

standard was met at the development site.. As long as 

the county can show that they have a CIP over and 

above what they are doing for this alternative flow 

control program, they can claim compliance with their 

NPDES permit. 

Q So leave aside the question of compliance with the 

permit. Is It your opinion that If the county were to 

redirect resources from its capital plan to the 

retrofit or to the flow control mitigation projects, 

we could wind up with less than the default permit 

would require, the derault flow control standard would 

require? 

A I don't think so. Repeat that question. Would you 

give the question to ma again, Mr. Hasselman. 

/) Sure, Ir Clark County took the resources that It was 

,ntending to use ror its S5.C6 obligation and moved 

those resources to pay for flow control mitigallon 

proJects, could we wind up with a lesser level of 

enVlfonmenlal protection than would be the case under 

Ihe default permit standard? 

A "you're Just looking at what the county Is doing to 

provide the additional mitigation that's not happening 

at the project sites, I don't think there Is a 

difference. If you're looking at the county's overall 

level of effort to address the Issue of what are they 

doing towards making progress to correct existing land 

covers, you know, .Jddlng this extra energy Into the 

,tream channel, then there could be a reduced level 01 
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A Okay. 

() :. ,ttnJe that when you were discussing th,s plan, 

Ihere was some discussIon about a metnc Ihat,ncluded 

so It ,:ond,tlons; ,nstead of pure acreage. there would 

be a variable for different 5011 condItions? 

A Yes, there was some discussion. So, for Instance, 

right now we're tracking Impervious, pasture and 

grass. And Instead of Just doing that, we would be 

potentially tracking grass with, like, till solis and 

grass with outwash solis and pasture with till soils, 

pasture with outwash solis. That's an example. 

Q And is It fairlO say that you dId not adopt that 

3pproach because It made this difflcultto Implement 

and reduce the flexibility: is that why you didn't 

Include that variable? 

A 'rhat's one major reason. It wasn't the only reason. 

Q Is It your teslimony that the flow control mItigation 

projects are intended to match up to the environmentat 

impact of the development projects in every case? 

In other words. WIll the environmental benefit 

provided by Ihe flow control mitigation always be 

equal to the environmental degradation that is 

authorized by Ihe development project? 

A You know, I didn't took at It that way. I don't know 

how I ·-the way we would respond to the question Is 

to say that I think the amount of progrese we're 

making In correcting existing problems Is 

approximately equal through this proposal to the 

county's alternative mitigation proposal as compared 

to Just applying the default. I think we're making 

roughly the same amount of progress towards sotvlng 

that problem. 

a But there's nothing In the agreed order that requires 

Ihe county 10 look at the specifics of the development 

projects, assess Ihe envlfonmental harm and match up 

Ihat environmental impact to mitigation, is there? 

MR. LAVIGNE: I'm going to object to the 

question on relevancy grounds. rhe flow control 

standard doesn't address all the envlfonmental harm of 

the project, ilnd the question IS whether the 

"lternative program is the same or eqUivalent of a 

speCific permit condition. 

So Mr. Hasselman's question Is irrelevant to the 

issues before the Board. 

MS, DOYLE: Mr. Hasselman? 

MR. HASSELMAN: rhe lack of a relationship 

offort. You know, they're combining meellng both belween the ""Vlfonmental harm 3t the development site 

their C5 responsibilities and their CS Jnd the environmenlal benefit at the millg3tlon;lte 

responsibilities. ,5 one of the core issues in thiS Cilse. And II'S our 

o ':;"'Y I'll lea" It Ihere. ',iew that those don't bear J relationship to each 
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ether tecause of Ihe "'elnc Ihey've chosen, 

'30 ,111 I'm Irylng 10 get out on Ih,s exam,nal,on 19 

'estlmony on Ihat. that there could be an 

'cnv,ronmental harm at the development Site, and that 

environmental harm IS not related in a rational way to 

the benefit of the mitigation site. 

'AS, DOYLE: I'm gOing to overrule the abjection 

,lnd allow the question and answer, I think that Will 

te essenl,ally what Ihe Board is needing to determine 

,n ruling on thiS case, 

To the extent that his answer is probative of Ihat, 

I Ihink we should hear It 

A I think the proposal provide. at least equivalent 

environmental protection, 

a (Continuing by Mr, Hasselman) Okay, And I understand 

Ihat to be your general view, but I'm gOing to try 10 

Jet to the specifics, and maybe it helps with an 

example. 

If the county allowed a whote bunch of new 

development high up In a sensitive watershed uSing an 

existing "ow condition standard and then matched the 

acreage of that development with a mltlgalion proJect, 

a big flow control pond, in a different waterShed, far 

down in the watershed, is It your testimony Ihat those 

two equal one another in terms of environmental Impact 

on the slreams? 

A It could be -

a But It's not necessarily -

A -- In terms 01 environmental benellt You changed It 

from environmental benefit to environmental Impact on 

the stream. 

So thl. gets at the Issue of the quality 01 the 

habitat In the areae where development may be 

occurring versus the quality 01 habitat In are.s where 

the county Is doing Its alternative mitigation. And 

all things being equal, If you have streams of equal 

value habitat-wise, and all the development occurred 

high In the watershed, one watershed that was 01 equal 

value to this other watershed, and all of the county's 

mitigation projects, or this alternative benellt, as I 

call It, In a water.lhed of similar value, the fact 

that there are more stream miles Impacted, continuing 

to be Impacted, by the project site, by the past land 

coverage, would make It not an equivalent trade-all. 

But I think that's a theoretical example that Isn't 

going to happen. 

,) But nothing In the ;lqreed order reqUires them .- leave 

,Iside the mitigation projects for d moment. We know 

Ihat they come through Ihe SNAP. 

Wllh respecllo the location 'Jf oJevAlopment, 
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there's nothing ,n the ,'greed order IMt requires Ihem 

'0 .]ssess the quality of the streams or Ihe Impacts at 

Ihe development Site, For example, 's thiS a reach 

that's Idenllfied as very sensilive habitat or salmon 

';pawnlng streams or anything like that? 

A I don't think there Is, but I don't think we need to 

do that to make this a similar proposal, I mean, 

given the county's obJective. and the criteria they 

said they will use, il they think the proJeet site. 

are high-value watershedS, they could provide thl. 

alternative mitigation at the same watershed and even 

at the same site. They can pay to make the pond a 

little bit bigger: Hey, we want to make this pond 

bigger rtght at thl. site, we can make It bigger right 

here, because thl. Is an Important watershed lor us. 

As long as they can work that out with the 

developer, they can do that 

a But by the same token, nothing prevents them from 

putting in a different sub-watershed altogether from 

that high-value site? 

A Thar. correct But, again, keep In mind the goal. 

that they've laid out In their rating system lor the 

alternative slteels, they're trying to find good 

site. to do this In. But with the criteria, you're 

correet In saying we didn't make this dlstlncUon 01 

hlghllow In the watershed. 

MR. HASSELMAN: And I neglected to move for 

admission of A-48 when we were talking about it. 

MS, DOYLE: Any objection to A-48? 

MR. POITER: No. 

MR. LAVIGNE: No objection. 

MS, DOYLE: A-48 Is admitted, 

a (Continuing by Mr. Hasselman) Now, isn't it also tNe 

that there is nothing in this agreed order that 

requires Ecology and Clark County to go back over time 

and ask some of Ihe these questions -- where are the 

mitigation projects going; where are the development 

projects going .- so we can assess whether Ihe 

trade-offs in Ihe assumptions that are being made here 

,1re valid or not? 

A I don't think your order say. anything about whether 

we will revisit a lot 01 the terms of the agreed order 

and they become then terms of the permit as we've 

Incorporated Into the permit. 

But the permit gets reissued every rive years, and 

II we think something Is not working or we missed 

something the first time around, we can make changes 

when this permit gets reissued, 

a lInd how is II that you Will be .lble to h.we the 

nformallon 10 m"ke thai assessmAnt? I; there ,j 
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~erson al Ecology thal'NII! be looking 31 maps, you 

,now. · ... here are the mitigation projects; are Ihey new; 

Ire they ·]ddllicnal; are they actually malched up to 

:oe enwonmenlal harm of Ihe developmenl? 

A I think what we would do Is _ would look at the 

yearly reports that tell us - that really describe 

the project that they're using and what they're based 

on. I don't think we asked them to give us a map that 

shows where the development sites were and try to make 

any type 01 a crosswalk here where development 

occurred In watersheds where mitigation Is occurring. 

So we don't have that lull picture. 

a Do you think in your experience al Ecology that ii's 

likely Ihat that kind of assessment will be undertaken 

prior to issuance of the new permit? 

A I wasn't planning on doing that assessment. We were 

only planning on looking at whether the projects that 

the county propoSed were meeting their obligation and 

whether their obligations under that agreed order and 

then under the permit, whether they were meeting 

those. 

It's hard to look ahead and know whether or not we 

think something Is not working well enough and _ want 

to change the agreement or the order based on that 

right now. Wa're just starttng that procass. 

Q Sure. In the reporting obligations, as you understand 

them. do you think there's sufficient informalion in 

order 10 make the kind of assessment we've been 

talking about of matching up environmental harms and 

benefils? 

A Well, I don't think we Intended to match up, to look 

at where the development projects _re gOing In acro .. 

the landscape In relation to where the alternative 

projects were going to go In. We had not anticipated 

that. And so I can't say that we would go back and be 

looking for that. We hadn't planned to do that. 

Q In your testimony, you talked about the potential or 

Ihe allowable delay under the agreed order between the 

development that incurs the obligation and the 

mlti~ation to offset it. 

Do you remember that testimony? 

A Say It again just real quick. I'm sorry. 

Q Sure. There was discussion of the delay time in 

between pulling in mlligatlon to compensate tor the 

obligation thai's allowed. 00 you remember that? 

A Yes. 

a And ,f I understood II ccrreclly, you 5aid it's not 

eX.lclly equ.:ll, but It's re~"y nol very significant in 

Ihe big picture; 15 thelt n'lht? 

A Thai's what I said. I think. 

l) And IS It lair to say that the reason that thiS delay 

s ,ncluded In the agreed order IS thai Ecology 

lssumed Ihat Clark Counly .... ould plan and execute new 

flO'N control mitigatIOn proJecls to compensate for the 

.1evelopment? Is Ihat 'Nhy that delay IS In there? 

A Thafs one of the reasons for the delay, yeah. That's 

probably - yes, thats the reason for the delay. 

One, Identify their obligation Hrst or get a feel for 

how big their obligation Is going to be and then get 

the right combination of projects, you know, out to 

bid and built. 

Q And what I'm just trying to do is relntorce that thiS 

reHects your sense that the projects would be new 

prolects Intended to be implemenled for the purpose 01 

making up that flow control debt? 

A Yes. 

Q Lei's brielly tum to the .1 cIs threshold. Can you 

explain what il is. This is Ihe altematlve Irigger 

for projects to come under the flow control 

obligation. You know, brietly, what is it, and why is 

It Important? 

A Well, _ covered this In the Phase I appeal earlier 

too. I'm sur. the Board remembers It distinctly. 

(LAUGHTER., 

But I'll go ovar it again. 

So we have these size thre.holds for projects where 

we think it's reasonable 10 trigger flow control, and 

they're based on - the ultimate basis for those size 

triggers, 10,000 square feet Impervious surface or a 

conversion of forest to pasture or lawn and landscape, 

they're based on having a certain Increase In runoff 

from the site that we think we can manage with the 

facility. 

Now, having those Individual size thresholds, 

though, you could have a project that's lust under the 

Ihreshold for Impervious surface that triggers the 

flow control requirement and lust under the threshold 

for pervious conversion forest to lawn and not trigger 

those Individual thresholds, but together, when they 

both occur in a project site, you're over an Increase 

of.1 cfs that we would like to see managed. 

So as Ihe fallback, We have that number as a 

threshold in the requirements, too. But this Is based 

on the existing land cover. So given the existing 

land cover, are you going to make enough change. at 

Ihls site that you will cause a .1 cfs increase from 

the existing condition at the site. And that triggers 

Ihe flow control requirement also. 

Does that do it? 

I) ':~dy. Fl,r "lnough. 
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:0 you nave" sense of how often It IS Ihat this 

threshold wOUld bnng ,n 3 Prolect tnat would not be 

~Icked up by Ihe other thresholds? Is tnlS sort of a 

·cce-In-a-thousand kind of Sltuahan, or IS thl5 

rElahvely common? 

A I can't say. I mean, It depends on the typical 

devetopment that occurs In any particular area and how 

frequently the sizes of projects that might happen. 

And I can't say. I don't know. 

o So you couldn't say wnether It was, you know, one In a 

hundred or 90 in a hundred? 

A I don't tnlnk it's 90 In a hundred. I think Irs a 

much smaller number than that, but I don't have a good 

basis to give you a guesstimate. 

Q Last question. You talked about S4 of tne permit, the 

prOVision on water quality standard violations. Can 

you tell me how many notices have been filed with 

Ecology under S4 to date? 

A I don't know. And I don't know because t'm not the 

permit manager, and I know that's a lightning rod 

issue, and so I try to close my ears and run away from 

it, because I don't want to have to be Involved In a 

discussion of how we manage that. 

o Okay. Fair enough. 

In your opinion, If a permiltee or a group of 

permittees has never sent an S4 notice to Ecology, can 

one reasonably conclude from that that stormwater from 

MS4s is nol contnbuting or causing water quailly 

standard violations? 

A I don't have the details of S4 at my fingertips, so 

It's hard for me to respond to that But I wouldn't 

think that just because someone has not reported 

doesn't mean thene Isn't an ongoing Issue. 

a And, in fact - and I think this gets back to Ine 

Phase I testimony·· It's pretty tYPical that 

Jischarges from MS4s are contnbuting to or causing 

Violations of water quality standards; IS that not 

'''lht? 

A I think In general across the landscape, I mean, it 

you just look at the 303(d) list. the reasons why a 

lot of those waters are on the list Is because of 

urban stormwater. And so it's fairly common, when you 

have any significant level of urbanization, you've got 

,II kinds of •• you've got Issues with various 

pollutants as well as with hydrology. 

MR. HASSELMAN: I don't h-lve any ether 

questions, 

rllS, DOYLE: Mr. LQvlqne? 

',IR. LAVIGNE: 'ies. Plank yuu 
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'ECIRECT EX,c.MINATICN 

BY '~R. LAVIGNE: 

a ~r O'Snen, Mr. Hasselman asked you a number at 

weshons about the exemption from the flow conlrol 

reqUirement for hi'lhly urbanized areas, Do you 

:emember that line of questions? 

A Yes. 

a Does the Clark County flow control program 'l,ve Clark 

'~ounty the same flow control exemption as appllcabte 

10 highly urbanized areas? 

A No. 

o \Mly not? 

A Well, they don't quality for It No areas are over 

40 percent, so the default •• wherever they haven't 

done basin planning to change this rang. of flows 

w.'re trying to control, where they haven't done that, 

they have to go with the default. 

o And in your opinion, has Ecology allowed Clark County 

to change the default With tna flow control program? 

A Not with this program. They haven't been allowed to 

change the default. They're stili responsible to meet 

it. They're meeting It In an alternative way, but I 

think they're meeting It 

o So, in your opinion, a suggestion that they're not 

being required to meet the default standard isn't 

Jccurate? 

A I don't think It's accurate, because It Just takes a 

myopic view that's not accurate of whars going on In 

Clark County. 

Q Mr. Hasselman also asked you a number of questions 

whicl1 he premised by asking you to ignore the portion 

of the county's flow control program wnere the county 

provides the Incremental benefit you lestified to, 

In your opinion, is Ihat a proper way to analyze 

the Impact of Clark County's lIow control program? 

A No. 

o lNny not? 

A Because It doesn't take the entire scope of their flow 

control program Into conSideration, which Is what I 

think we did and what you fairly havs to do to 

entertain proposals that we think could be equivalent. 

Q And I don't know that you need to go 10 the exhibit, 

but you were asked 10 look at Exhibit 48. ',.,hleh was an 

e·m<111 that you wrote to Mr, Schrieve responding to 

.:omments from Ihe Rosemere Neighborhood ASSOCiation, 

,Ind you were speCIfically asked about Ihe county 

t,lklng retrofit money ~nd uSing It for the flow 

control pro'lfJm. 

Do you remember that line of questions? 

A I remember those questions. 



. , 

'J :>0 my question to you 15. Mr C'Bnen, ,5 there 

'nytt1lng In Itle permit that would prevent Clark County 

'rom taking money It had hlstorrcally used for 

etro!lt programs and spending It for something 

,:ompletelyout5Ide Ihe stormwater permit altogether? 

A They could do that to some extent They stili have to 

provide some level of a CIP program. They can't zero 

it out, because that would obviously be a permit 

violation. 

But since there's no minimum performance standard, 

it's hard for us to critique the level of effOI1 that 

they're making In total. 

o So, for example. If they decided to take some of their 

CIP money they'd histoncally spent and spend It on 

schools or parks or lOW-Income housing, there's 

nothing in the permit that would prohibit that, is 

Ihere? 

A Or painting all their county vehicles pink. I don't 

thInk thera's anythIng that prohibits them from doing 

that other than they stilI have to have some monay In 

that fund. 

a And thiS question about a metric for the relrom 

program, is that something Ecology is considering 

re-evaluating for the next Issuance of the penmit; do 

you know? 

A We have not discussed whether the metric should be 

changed or not You know, the whole permit comes up 

for ralssuance. As we become aware of Issues, we have 

to decide which Issues we think are worthwhile and 

worth our time to try to tackle to reflna. And we 

have not had an explicit discussion at whather we 

would revisit that In the permit ralssuance_ 

I don't think we've had those discussions, but I'm 

not the permit manager, and I'm not at all the 

meetings for parmlt management. 

o You were asked a number of questions about matching 

environmental harm from development with the flow 

control improvements that the county will be 

Implementing under thelf program. 

In particular, I think Mr. Hasselman used an 

example of a lot of d~velopment occurs higher in Ihe 

',ntershed over ,ome other high-villue site ,md the 

Improvement project h~ppens elsewhere. 

Do you remember that line of questioning? 

A To the extent that I understood It, I remamber It. 

Q Well, my ~uestion relates back to, Ilhlnk, something 

you testified 10 In ~irect. Was It the in ten I ,)f the 

,lef;,u II flow control progr'lm In Ihe perrnlt 10 ensure 

Ih~t there would be no ,ldverse enVlfonrrental,mpacts 

from ,ievelopment? 

1: 
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A No. Flow control standard Is intended to prevent both 

increased harm due to high flows in the receiving 

'Nater body, and then that portIon that goes to the 

historic condition over and above the project site Is 

intended to make progress towards solving the high 

flows that could be contributing to ongoing impacts In 

that receiving water body, make progress In bringing 

those down. 

a So If the county allowed a lot of development to 

happen high up in a watershed or some other high-value 

Site, and they complied 100 percent with the default 

requirement in the permit, did aU the flow control at 

the site, would you expect there might still be some 

harm to the receiving water, notwithstanding the fact 

that they implement the default standard at the site? 

A Well, let me broaden your question for you a little 

bit, Mr. Lavigne. 

If they followed the prescriptions In their permit 

about providing all the default flow control at the 

site and treatment at the project site and 

construction site erosion control at the project Site 

and all the other minimum requirements, there would 

stili be -- If thafs all they did, there would stili 

be cumulatIve Impacts to the receiving water body that 

aren't addressed by meetIng their NPDES permIt 

obligation as It exists now. 

o Thank you, Mr, O'Brien. 

MR LAVIGNE: I have nothing further, 

MS, DOYLE: Okay. I think It's time for Board 

questions of this witness. 'Mo's going to start? 

Mr. Lynch doesn't have any, So go ahead. 

EXAMINATION 

BYMS, MIX: 

o Thanks, Mr. O'Brien, for your reiteration of your 

previous testimony before the Board and reminding us 

of prior under·oath slatements In your testimony 

today, 

I guess I ,ttli have a question about at the time 

the agreed order was eXecuted and looking at It now, 

you had testified and I think h<ld concerns leading up 

10 this Ihat there be a certainty of ImplementJtlon 

"nd that funding be assured for the mitigation 

program, And I'm just still not real comfortable 

understanding how this agreed order answers that 

question for Ecology, 

How does It commit to J funding level and a 

';ustainability of both the retrofit progrilm nnd the 

mitigation program? 

A Well, tha agreed order and then the subsequent permit 
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modification just focus on, are they going to be able 

to meet this alternative obligation. It doesn't 

speak, I don't think, a lot to what the county is 

doing for another permit requirement, which is 

e·whatever-it-is, C8 or whatever, the CIP program, 

It's a separate permit requirement that they have to 

have a CIP program and that they can't Just zero it 

out; they've got to keep it going. 

When I was involved in trying to decide what to do, 

I had a concern about the county's overaillevel of 

effort and making sure they weren't going to pull 

back, and so I assumed that like most other 

municipalities in the state, stormwater utilities, 

they had a certain amount of CIP that they got funding 

for, and they only got a certain amount, and they 

pretty much spent it. 

Not very many communities that I know of have a 

surplus that', been left over, a cushion, so I didn't 

know they had that cushion. They're usually just 

trying to keep up with the CIP they're obligated to 

and they have revenue for. 

And that's what I thought was the case with Clark 

County, and the question I asked of Clark County was: 

Is your identification of your level of effort on your 

CIP program going to continue? The answer I got was 

ye., 

And I think the county has tried to provide you 

testimony that they think that they',. continuing that 

obligation, and they're also going to have ample money 

for some number of years to meet this new obligation. 

And the reason for that, In part at least, is that 

they have thl. reserve pot of money. 

It'. also true, I think, that they're pulling In 

money and getting credit for program. that were 

outside of the NPDES permit scope, such as the legacy 

program, where they're trying to protect areas and 

might even be planting trees. 

I think it's a problem for Ecology to ride herd on 

any of these permittees on where they get the money to 

meet their permit obligations. I don't think we can 

make a fix, I mean, there's potentially an issue here 

with levels of effort and transferring money, We can 

make potentially in the next permit round something 

that Identifle. the minimum level of effort on CIP, so 

we make sure they're not robbing Peter to pay Paul too 

much. 

I'm not saying that's what the county 15 doing 

here, but if other people wanted to do this, we would 

want to have some minimum ievel of effort identified 

for both of those parts, for their CIP obligation and 
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an alternative approach to, you know, getting at the 

same issue of correcting existing problems. 

But if they wanted to take money from some program 

outside of the permit, the permit obligation, and stop 

doing that, those programs, and to meet this 

obligation, I don't think the state has any business 

telling them where to gat their money. 

Let me give you an example that you raise your eye. 

at maybe, but I don't think there's anything that says 

it's illegal. They could have a program to restore 

fish habitat In lots of streams, okay. That's not an 

NPDES pannlt obligation because it's not a stormwater 

discharge, doing some riparian, you know, changing 

stream channels. They can be doing that. It's 

outside of the permit, and that's why we don't give 

them credit for that in their CIP requirement of the 

permit. 

If they wanted to stop doing that and put all their 

money into meeting their alternative mitigation 

obligation, what's the net benefit overall to the 

Clark County environment? I don't think that', 

overall a wonderful thing to do. But all we can focus 

on In the permit is what we have a legal right to do, 

and we can't stop them through the permit from doing 

that. 
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Q Let me ask another question that came up With 

Mr. Schrieve yesterday about low Impact development 

and understanding that I understand the department IS 

still working to implement the Board's Phase I 

decision on LID. 

Are you of Ihe same opinion as what I thought 

Mr Schrieve said yesterday, Ihat this alternative 

program for flow control does not change at the 

subdivision and parcellevellhe reqUirements to move 

forward WIth low Impact development, or how do you see 

those mamed or divorced? 

A I've got two reactions to that 

Q Ckay. 

A So what we've been trying to do over the last year Is 

to figure out how to implement the Board's previous 

ruling In regard to LID. All of our work to date has 

been kind of focused on developing a new minimum 

requirement for LID that we would require local 

governments to Impose on all new development and 

redevelopment In their Jurisdiction, And so all 

projects are going to have to do that. 

And I don't see LID as being something that is 

going to be as easily transferable off the project 

site, Thafs qoing to probably have to stay at the 

proJact site, 



:1 E~actly. 

A So I think the concern about not doing LID at project 

sites in the long run, if we get this in place, if 

'Ne're successful, then we're going to be getting LID 

at a lot of project sites. That's going to be 

happening. That will help those project sites reduce 

the sizes of the detention facility they need. So 

that's a long· range answer. 

But there's a short·range issue too. Until we get 

that requirement In place, does what the county is 

asking at the development sites now, is that a 

disincentive. And it could be perceived as a 

disincentive because the pond that the developer has 

to put on the site Is smaller than the pond to 

mitigate back to historic. And because it's smalle" 

they lose less buildable lots, and so maybe a project 

might pencil out easle, than otherwise. 

And I don't think that's a significant Issue, and 

that Is based upon the experience we've had for over 

ten year. in King County where they've had thl. 

default flow control standard. Admittedly, thel, old 

standard was -·1 don't want to confuse you too much, 

but they used the 1979 land cover condition as what 

applied to the site. 

So If they had a fo,ested undeveloped site in 1979 

and Irs been cleared In 1980, they stili have to 

provide mitigation back to forested, and If It's 

forested now, they've got to do It. They've had lot 

of site. that have to meet forested historic tand 

cover condition with the duration standard almost 15 

years ago. 

No one was stepping forward .- there aren't lot. of 

peopls stepping forward when we're volunteering to do 

LIC because of this egregious flow control standard, 

And there weren't any lesl, any difference, at sit •• 

that only had to meet the pratrle standard. 

I don't think there's -- my conversations with the 

King County folks Is there won't be enough of a driver 

there to make LID happen or not. We needed another 

driver. And, boy, you've given us one, 

a I don't think I'll ask ;my questions ..lbout your 

~osilion an vestinq With respect to low Impact 

,jevelopment qOlng fOIVl..lrd. 

MS. MIX: Those are the only questions I had. 

)'lS, DOYLE: I do ha~e a couple of questions, 

EXAMINATION 

bY MS COYLE 

Q Otlck on the Issue of the level of effort en Ihe 

;,'Ird,t proqr;.lm, ,f I'm IJl1derr.lanlJtnq y')'" '"sl:mony 

~19 

'.0 

:orrectly. you didn't expect Clark County to reduce 

ds current :evel of effort on lhe relroflt program -­

A Yes, 

,) -- when It moved to the agreed order. 

Ana my question for you 15, when you conSider level 

of effort, are you thinking of It ,n lenns of dollars 

cnly, particular prolects or numbers or types of 

projects? 'JIh1at dO you mean when you talk about level 

of effort, and how do you evaluate a Similar level of 

effort? 

A It guess I was always thinking In dollar terms, how 

many dollars are they spending on a program, 

a So your expectation was that they would continue 10 

.'pend at least as much as they have been on Ihe 

relrom program? 

A Yes, 

a My other question 15, and I guess I'm not that 

embarrassed to reveal my ignorance here, but step back 

for me a little bit to the basics of the MS4 systems 

that are invotved in these permits and explain .- I'm 

3etting at the issue of the locatiOn of the mitigation 

projects In relation to the development Sites, and I 

want to understand the now that's coming off of a 

development site into the MS4 system. 15 that always 

going to be discharging in the same sub-watershed as 

the development site? 

A In general, ye., I mean, you don't want to be pumping 

stormwater very often, 50 It's going to probably 

generally drain the same direction and to the same 

creek, In fact, we've got a mlntmum requirement that 

says wherever practicable you want to keep ths water 

that wae coming off the sit. prior to development 

going Into the same water body after development so 

we're not transferring flows around. 

Q Thafs kind of what I Just wanted to understand on a 

baSIC leVel. Okay. 

MS. MIX: Just one other thing, 

MS. DOYLE. Go ahead. 

FURTHER EXAMINA TION 

IJ I just wanted 10 ask one olher hopefully bnef 

question on the question of Ihe eqUivalency of the two 

proqrams, and I understand better now what Ecology is 

saying ,1bout flow control 'Ntll occur; ,twill Just 

sccur at a different site, 

But is ,Jnother way 10 look at that equlV<llency -- I 

jon'! know If I ,;an clsk this. Let's say the ,:ounty 

h,ld ..In ordin,mce thnt reqUired flow contralto the 

[')rested r.ondilion that If,oul,j .,nsure Ihat "II 



ievelopers ,j,d thaI. and ,t followed through from the 

:rd,nance down to the ground ~evel. Now you have an 

,lqreed order where you have the acreage reqUirement, 

Jnd that,s equlvalent,n the sense that,t ensures 

:hat there w,lI be "X" amount of flow control, that 

the ord,nance ,s equivalent to the agreed order, 

Coes that make sense to you? 

A I'm not sure t got your question, but, I mean, if Irs 

getting at the Issue of how are we sure that we're 

getting the same amount of now control·· 

a Yeah. 

A Well, I mean, truth be told, I've said this before to 

folks and said It to Mr. Hasselman, who got a good 

yuck out of It, you know, this Isn't an exact SCience, 

this stormwater stuff. There's error In the model; 

they're error In various ways the model gete used; you 

know, there's some error In just tracking acreages, 

whether this acreage provides the same amount of now 

to a stream over here as It did over here, 

There are dlff.rences, but, I mean, the dlfferencH 

due to not taking Into account soli and slope aren't 

big, and the differences In where you're at In the 

watershed can be an Issue, but we think that the 

criteria that are set up In the agreed order In the 

big picture get at trying to make sure we're making 

the progress that we hoped to make with the Original 

default. 

Under the original default, we're not controlling 

where development happens, so where you might get 

improvement from an environmental perspective Is 

random, At least under the agr .. d order, the county 

is going to be trying to put the mitigation into 

watersheds where they think •• and we generally agree 

with criteria they've used to try to identify those 

environmental benef" areas •• where it's Important to 

provide it, 

And, yeah, we couid put so many conditions on this 

to make it exactly as much as we could the same, and 

you're going to hamstring the program so much that 

it's not going to be implementable, and there's not 

going to be •• the gain from doing it, we don't think 

is worth arguing about. 

And, you know, we tried to make the issue on the 

big .. we tried to cover the big picture issues we 

thought were Important, and some of the things maybe 

we missed, well, let us know what it Is and we'll see 

what we can do, But I think we've covered the big 

issue •• 

I don't agree with anyone's assessment so far on a 

technical basis that we aren't meeting the intent of 
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the original permit conditions. I've not heard 

anything from any witness or in conversations with 

people In·house that this Is not environmentally at 

least an equivalent proposal, 

a Okay. That helps more. Thanks. 

~~S. DOYLE: Is there any follow-up to the 

Board's queslions? I'll start w,th Mr, Hasselman. 

MR. HASSELMAN: Just quickly. 

EXAMINATION BASED UPON BOARD aUESTIONS 

BY MR. HASSELMAN: 

a Ed, do you mind pulling that map that's behind you up 

on the easel. 

A (Witness compll.s.) 

a And since the legend is hard to read, can I just ask 

you to confirm that the red lines represent streams in 

which there are ESA-listed salmon? Or let's just say 

salmon, They're an ESA listed. 

A The red line legend says salmonld species range. 

a Okay . 

A So Irs where all the salmon Ids occur apparently. 

Q We referred to the municipal stormwater sewer system. 

In your experience, is a mUnicipal stormwater sewer 

system like a sanitary sewer system in the sense that 

it collects starmwater all over, channels it into some 

grand centralized point and does something with it 

there? 

A Not exactly. I mean, the concept of collection and 

discharge at a specific pOint Is the same, but, you 

know, for a hugs area you might have one sanitary 

sewer system that hal one discharge pOint, whereat for 

storm sewers, you've got a lot of discharge pointe 

throughout the watersheda, 

a On the order of dozens or -

A Yeah, probably, 

a -. thousands? 

A For Clark County, Irs hundreds If not thousands, 

a Of different discharge pOints? 

A Stormwater discharge points, right 

a And MS4 includes any county-owned guller or curb or 

pipe; isn't that right? 

A Roughly, yes. 

a And ditches as well? 

A Dltche., Especially In the county areas, a lot of 

conveyance via dltche., 

a And is it typicatthat the point 0' discharge is 

frequenlly fairly close to the pOint where the runoff 

is qenerated? I'T'ean, is it usually p,ped 'or :;ome 

great distance at a lime? 

A Not as much as a sanitary sewer system, if you're 
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using that for comparison. It generally discharges 

,nto the sam. water body that that site might have 

contributed to via overland flow or through natural 

drainage channels that might be termed creeks. It 

'HiII discharge to the same point 

,) Ckay. 

A Roughly, not too far away. 

/) But it could be two feet away; there could be a 

':ollectlon point of - what do you call it on the 

street? 

A Catch basin. 

a A catch basin could be jusl discharging three feel 

Jway? 

A Thafs a hyperbole. But, yes, roughly. 

a Does that never happen? 

A Usually not three feet. Usually there's a bit at a 

setback. But It's not that far. 

a Okay. So is it fair to assume, looking althis map. 

that there are many, many discharge points discharging 

to streams within the range of salmon ids in Clark 

County? 

A Yes. 

MR. HASSELMAN: That'S alii have. 

MS. DOYLE: Mr. Lavigne? 

EXAMINATION BASED UPON BOARD aUESTIONS 

BY MR. LAVIGNE: 

a Mr. O'Brien, you were asked quesllons about the 

county's level of effor1 under the retrofit program by 

Board Member Doyle. Do you remember that? 

A Yes. 

a And I just wanted to clarify, when you said your 

expectation was that the county would continue with 

,ts same historic level of investment, that historic 

level, even before the order was put In place, It 

bounced around, didn't it? 

A Well, having Jooked at Information tram the county, It 

appears to have bounced around. 

Q And that's not atypical 'Nith olher permittees. is It? 

A Well, It's not atypical because you might have _. 

there are some proJects that simply cost more than 

others, and when you get a big project completed, you 

know, It will show up In one year, and It will bump up 

that year over the othars. 

Q Thank you. 

MR. LAVIGNE: rhat's alii have. 

MS DOYLE: a.ay Thank you. Mr. O'Bnen. 

',Ve're finished .• 

THE WITNESS: You're welcome. 

r,lS. DOYLE: _. ·."th yeu!' 'estimony for now. I 
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.. ,en't excuse you ,Ince I understand you 'Jel to come 

b.lek, If there's time, for the county to .)sk quesllons 

It .J I~ter pOInt. 

~,lR.LAVIGNE: At thiS pOint. we would call 

Mr Bill Moore. 

(WITNESS SWORN) 

I.IR LAVIGNE: Ms. Doyle. before I beqm my 

exammation at Mr. Moore, I have a document I mtend 

to 3sk Mr. Moore to refer to to refresh his 

recollection, and I .1150 ultimately intend to move for 

,ts admission. 

I've shared the document wllh Mr. Hasselman ear1ier 

,n the proceeding, and I understand he may have 

objections to II. It's not a document we identified 

in our exhibit list, but I sltlt believe It's 

"ppropriate for Mr. Moore to lise it to refresh his 

recollection, 

And at Ihis point I'd like to hand copies lip 10 Ihe 

Board as well so they can follow while we're gOing 

through Mr. Moore's testimony, and you can decide, 

when t move to Cldmil, whether it comes in or not. 

MS. DOYLE: Okay. Shall we give this a number 

for identification purposes to start with? 

MR LAVIGNE: Yes. And I would propose we add 

It at the end at the joint extllbits or Identify it at 

lhe end 01 the Joint exhibits, whatever that is. J-24 

perhaps? 

MR. HASSELMAN: I don't Ihink--

MS. DOYLE: Looks like it would be J-22. We'll 

mark it as that for identification. 

MR. LAVIGNE: I think we have a 22 and 23 

1lready. 22 is the Phase I permit modification from 

September, and 23 Is the September 2010 modified 

permit. 

MS. DOYLE: Well, the list that I'm working off 

·)f -- end I know the lists have change, but It does 

<ay Revised Final list of Joint Exhibit ShOwing 

Reserved Objections dated the 27th. the day before Ihe 

hearing - only noes up to 21. So let's choose a 

number fOrtt, move on, "tld we'lI ,Iddress the 

housekeepin~ l;tter. 

r.lR. LAVICNE: 11'111 ""Iect J-24. then 

r,IS. DOYLE: C'o1y. ','Ie vlIlI,:allthis one J··24. 

Please proceed. 

r,lR. LAVIGNE: Thank you. 

'/VILfl.IOT "BILL" MOORE, being first (july I;worn to tclithe 

trulh, tho whcle tnlth .md nclhlMrj 

tutllw truth, In; lified .\S f"llcws: 
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A Thafs correct. 

() s there any reason that a ....,el~lntentloned. competent 

"ean '"ater program manager .... ouldn't Implement ~ in 

'hat manner? 

A I have no reason to suspect that they wouldn't 

oJ Do you have any reason to suspect that the management 

staff of Clark County are not well intentioned or not 

competent? 

A No. 

)'1R POTTER: I have nothing further. 

MS. DOYLE Okay. 

MR. HASSELMAN: Can I have one questIOn? 

~S. DOYLE: Mr. Hasselman, I'U allow you some 

3ddrtlOnai cross. 

CROSS EXAMINATION 

SY MR. HASSELMAN 

o Sack to A-55. if you don't mind, bottom of page 2, the 

section that Mr. Potter had you read. In the first 

sentence starting wrth. "In the appeal, the 

Neighborhood ASSOCiation .. " in that first sentence 

before the parentheses, that's characterizing Ihe 

Neighborhood Association's argument; Is that correct? 

A That II correct. 

o And in the parentheses, rt says "a decent argument," 
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CIRECT EXAMINATION 

BY MR: POTTER: 

o Mr. O'Srien, you're stili under oath. 

I "ant to just ask you a question about the timing 

Issue. a very simple question. 

"the county does flow control prOjects In advance 

of new development occurring so that we have more 

m~igation credrts, the more mrtigation obligation, 

would you agree that there is no timing issue; there 

is no delay? 

A Yes.. 

o Second question on timing. 

The p8ITT1~ does not have a similar "You must have 

your detention factlrtles complete wrthin two years of 

the start of construction"; thai standard in the 

agreed order does not appear in the permrt. does rt? 

A I'm sony, Could you repeat? 

o Sure. My question Is, you understand that the agreed 

order says that the county mrtlgatlon project has to 

be completed wrthin two years of the close of the ye • 

in lMlich construction began on the devetopment 

project? 

A Yes. 

o Okay. So that's sort of what frames our two-year 

delay or three-year delay or whatever you want to call 

':12 

... -.-.. -.--.-.---.--... -----------.---------+------------------------1 

etcetera. etcetera 

Is that your charaC1enzation of our argument. or 

are you just saying that we think rt', a decent 

argument? 

A This waa my opinion based upon looking at your 

argument and trying to convey to my director looking 

at It In, like I said, a very cursory - and I could 

go back and look, but It lookl like lesa than 24 hours 

since the appeal wal llied that I WI'Ote the .. mall. 

It waa my asseslment baaed upon that In I very quick 

kind of review and the merits, If you will, to my 

director. 

Q Okay. 

MR HASSELMAN: That's alii have. 

MS. DOYLE: Anything further? 

MR. POTTER' No. 

MS DOYLE: Did the Board have any questions? 

,\11 right Thank you. Mr Moore. You are excused. 

And let's go ahead "nd stop the clock for just a 

minute. and I believe we'lI have Mr. O'SrIen back on 

the stand next. 

EDWARD O·BRIEN. being previously duly swom to tell the 

tr'Jth, Ihe '"role truth ~nd nothtng but 

the truth. testified JS follews: 
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the delay argument. And now I'm focusing on the 

perm~ w~h respect to flow control. 

When are detention facil~les required to be 

complete and operational under the permrt? 

A At proJectsltes? 

o Yeah, project s~es, new development project s~es. 

Is ~ at the time that the project is complete. the 

facil~les have to be operational? And I'm talking 

about the facil~les that pertain to the historic 

cond~ion. 

A I'm a Uttl. bit unclellr about that. I don't think 

the ..... a provtslon In the permit that saya when those 

facllltl .. have to be operational. 

o Okay. Well, in this case, you know, we're comparing 

the protection in the agreed order to the protection 

In the perrnrt. and on this timing issue, we're very 

dear on what the requirement is in the agreed order. 

No one has, to my knowledge - well, someone just says 

JOu have to have those post-construction facll~les -

they're called that, right, the detention at the 

development srte? 

A Yeah, 

a They're referred to .JS post-construction facilrtles. 

lInd thars because they're alter construction, ,sn't 

It? 

12ILL ,·]C>J[\F. .. ""::rC:3S (Hass.=:lman) 
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A Right. I can teil you my understanding of what 

happens in most cases is that during construction they 

have to have temporary erosion and sediment control, 

and if you have a site above I think it's one or two 

acres in total, you're required to have a sediment 

control pond on site so that your runoff during 

construction, any sediment goes into that pond, and 

you try to get some removal of sediment. 

Because these project sites that drain to streams 

have to provide flow control for the developed 

condition, I think the usual operating procedure Is 

that they build the pond that's intended for flow 

control early, the first step of construction, because 

they're going to use it to meet thalr erosion control 

requirement. 

Now, there's a catch, In order for the sediment 

pond to work, you want water to build up In that pond, 

And so -- God, this gets confusing; I'm sorry .. if 

the pond Is being used for treatment and flow control 

for that development, which, again, Is the most likely 

case, you do have the lowest orlflce that leta water 

out of that pond to meet the now control requirement 

Is elevated, and there's three feet of dead storage, 

And what the contractors commonly do Is they us. 

that dead storage to meet their sediment erosion 
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confusing, and rd hoped __ ren't going to go there, 

but here _ are, 

(LAUGHTER,) 

a And my question really wasn't - Irs Just focused on 

fac.lrties that proVide detention to the historiC 

condrtiOlI. And if you don't know when those 

facilrties need to be on line operational under the 

permrt, then I will -

A The permit didn't speak to It, but the assumption Is 

they have to be on line when the project Is Hnlshed, 

but the commonly -

a Used for somethi1g else during construction? 

A Yeah. 

Q But I don't care about something else, I care about 

\he historic condrtion. So they perform the historic 

condrtion fundion at the completion of construction. 

Forget ~, 

A Vllel/, Ifs fully there at completion of construction, 

yes. No doubt that would be latest. 

Q No, !hars all right. ~ was probably a bad question. 

Vou've been present through much of this hearing? 

A V .. , 

Q Is there anything that you've heard dunng the 

testimony that makes you believe that the county IS 

not going to continue rts structural retroftt program 

-----------------------------r-----------------------------------

control requirement, Sometlm .. that volume that 

they're using to do that Isn't enough, and they have 

to plug up some of those orifices a bit to let water 

go deeper. So you might not have tull flow control 

during construction that you',. going to have 

post-constructlon, but you have some amount of flow 

control because you've stili got tho.e orifice. that 

take water away. 

Now, if you're jUlt using the pond for now 

control, those orifices are down at the bottom, and if 

we atlow them to operate, we wouldn't get the 

sedimentation we would want during construction, So 

we have guidance that telll them to plug tho.e up a 

bit, and the result Is we only get effective now 

control to, like, half the two-year storm through a 

two-year storm during construction because we plug 

those lower orillc .. , 

Now, most construction projects only last a year or 

two, so the likelihood that we're going to get a big 

impact Is less. Before the project Is done, they have 

to unplug those orifice. and clean out any sediment 

from the pond, so now the pond Is going to operate a. 

normal, 

So this make ... you know, trying to make this 

crosswalk on what's delay and how much delay I. 
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to a level lI1ars going to be compliant wrth the 

perm" and consistent wrth what our past practice has 

been? 

A I don't think rve heard anything. 

a One question about project location. 

If you have a development occurring at a location 

on a stream or leading into a stream - say, this one 

flows here - and you are going to look at where 

should we put a mrtigation project, okay. This goes 

to the upstream/downstream issue. 

If there's a project that's identiflad downstream 

that provides more environmental benelrt than a 

project lI1at may be located upstream, do you think 

It's more beneticialto do the downstream project or 

the upstream? 

A Wen, you loaded the question, so I think I can only 

answery.s, 

(LAUGHTER,) 

Q That's my job. 

But seriously, I mean, JI you're going to manage -

a responsible manager, is he going to be looking for 

where do we get the most lor the investment, what 

provides the most environmental benefrt? In ~our view 

is that the more appropriate crrteria .]s opposed to 

upstream/downstream? 
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A Well, I think the upstream/downstream can come Into 

play In deciding where the more environmental benefit 

is al 

Q No doubt. 

A But like I said, ifs somewhat dependent on the 

quality of the habitat In the two streams that you're 

talking about switching In addition to the location In 

the watershed. 

Q The de/auK standard is not specific to development 

site charaderistlcs. is rt; ,t's Ihe same for every 

development s~e? 

A Yes. It plays out different In maybe how much 

detention you might have to have at a site, but the 

standard I. the same. 

Q But the requirement is blind to srte characteristics? 

A Yes. 

MR. POTTER: Nothing further. 

MR HASSELMAN: I don't think I have anything. 

MS. DOYLE: Okay. Are there any Board 

questions? I actually have one. 

EXAMINATION 

BY MS DOYLE: 

Q This is related to the questions that Mr. Potter was 

asking you, but in some res pedS it's looking ahead 

to, I think, the testimony that's going to be coming 

from the next witnesses. 

Do you have an understandi ng of whether the flow 

control mitigation projeds that Clark County is 

dOing, would you charederize them as regional 

detention projeds, or are they simply small scale 

projeds that are in a different location from the 

development site? If you know, can you explain what 

your understanding is 

A Well, I don't know the background for why you're 

asking thl. question, but I can tell you from my look 

at the very brief description of the types of projects 

Clark County was proposing to meet their obligation, 

they're mostly projects that are serving subdlvl.lol18, 

individual subdivisions, and so I wouldn't call them 

regional detention facilities, They're facilities 

serving subdivisions, 

Now, they could do a regional facility, one big 

facility at a location serving multiple subdlvlslol18. 

That'. certainly an option, In fact, that's an option 

for meeting the default flow control standard. The 

county could decide, rather than having developers 

build detention facilities for each subdivision, they 

could have regional facilities, fewer facilities, if 

you will, built but bigger to search all anticipated 
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development In an area. 

And who pay. for that, I don't care. But thats 

another way of meeting the default requirement for 

providing Row control. 

And In regional facilities you can make them meet 

whatever standard you wanted to at that site, so you 

could have regional facilities that served all the.e 

project sites In one basin, and if they didn't match 

the - weren't sized to match the historic condition, 

then the county would be obligated to make up for that 

difference by detention someplace else, either In that 

same basin or In another basin where they think It 

might be a higher environmental priority. 

Q And so do you have an understanding of whether Clark 

County's proposed projects fall into that category or 

not? 

A I think most of their projects are more of the same, 

like, size projects a. you would normally get at a 

subdivision development type project 

Q Okey. Thank you . 

A So. I mean - apologies to all cat owners - there's 

more than one way to skin this cat 

MS. DOYLE: Anything to follow up? 

MR. POTTER: I would . 

EXAMINAllON BASED UPON BOARD QUESTIONS 

BY MR. POTTER: 

Q How certain are you of that, Mr. O'Brlen, that those 

mrtlgation projedS are - well, are you saying that 

they just serve a single subdivision, or are you 

saying that -

A I thought thllt some of them did. I mean, just looking 

at the nam .. of them and the size. of them, I thought 

most of them were not what I would cIIi big regional 

facilities. Now, If they a .... then I -

Q Well, then I just think It's fair that you give an 

indication of your degree of certainty when you say 

that. 

A Okay. Well. I -

MR. LAVIGNE: I will objed to that question. 

That's argumentative. 

MR. POTIER: I don't think It is. 

MR. LAVIGNE: Ask him a question. 

A Let me respond this way. 

MS, DOYLE: Just a minute. 

Could you mask your question, Mr Potter. 

MR. POTTER: I'll ask rt the same way. 

Q tContinUing by Mr. Potter) Howeertain are you, when 

you test~y that the mitigation projects are - 'Nell, 

I'll break It ,n rNa pieces, because I think there's 
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I. lNTRODUCTION AND QUALIFICATIONS 

1. My name is Derek Booth. I am a geomorphologist by training and have a Ph.D. 

3 in geological sciences from the University of Washington (1984). I am also a licensed 

-1 professional engineer (Washington) and professional geologist (Washington and California). 

5 Since 2006, I have worked for Stillwater Sciences, Inc., a scientific consulting firm, where I am 

6 currently president and senior geologist. Prior to 2006, I spent ten years in various research and 

7 teaching roles as a professor at the University of Washington. Between 1985 and 1996, I worked 

8 as a geologist for King County, primarily with its Surface Water Management Division. My 

9 research and publication work has focused on studying the response of natural systems-

10 particularly rivers and streams-to human activities. I have authored scores of articles, book 

11 chapters, and conference proceedings related to the impacts of urbanization on streams and 

12 rivers. I have substantial expertise in studying the impacts of stormwater runotf from urban and 

13 urbanizing areas on rivers and streams, particularly in western Washington. I am currently a 

14 member of a panel of scientific experts convened by the National Academy of Sciences to 

15 address how best to reduce the water pollution impacts of urban stormwater. 

16 2. I have read the Phase I Permit ("Permit") and associated fact sheet, as well as the 

17 2005 Ecology stormwater manual and I am familiar with earlier iterations of that Manual. I am 

18 very familiar with most of the literature addressing the impacts of municipal stormwater and 

19 development on water quality, rivers and streams, and beneficial uses, and the literature 

20 addressing various stormwater management techniques and their comparative effectiveness at 

21 protecting rivers, streams, and water quality. My C.V. is attached as PSA-I04. 

22 II. STORMW A TER IMPACTS TO RIVERS AND STREAMS 

23 3. The hydrology oflowland western Washington is well studied and some general 

24 observations about the hydrology of a typical forested, undeveloped site in this region can be 

25 
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made. ,\pproximatcly half of the rain or snow that falls on a typical site is intercepted by trees 

and other vegdation and either evaporates back into the atmosphere or is absorbed by the 

3 vegetation from their surfaces and the soil; this is known as "evapotranspiration." The other half 

is absorbed by the soil itself and slowly intlltrates into groundwater over time or moves through 

5 subsurface t10ws of various depths downhill until it is discharged into a stream. Very little, and 

6 often no, nmoffmoves over the ground surface (known as "overland now") before entering a 

7 stream channel or being otherwise expressed as a surtace-water wetland or lake. In general, 

8 nearly all of the water in natural surface water bodies (i.e. streams, rivers, lakes) has originated 

9 from either shallow or deep groundwater discharge; commonly, the only direct surface-water 

10 inputs are direct precipitation on the water surface itself. These observations are confirmed by 

11 PSA-ll at Table 1. (Beyerlein, Why Standard Stormwater Mitigation Doesn't Work). The data 

12 presented in this document are consistent with my observations and the literature generally. 

13 4. This hydrologic regime signiticantly attenuates the quantity and rate of movement 

14 of precipitation into surface waters. In undeveloped watersheds, stream flows often respond very 

15 little to rainfall during and at the end of the summer dry season, as the soil most often has the 

16 capacity to store the volumes of water generated by these events. I have not systematically 

17 reviewed all available data, but I would expect that rainfall totals of up to several tenths of an 

18 inch would produce little if any now increases under such circumstances. As the wet season 

19 progresses and the soil's moisture holding capacity gradually fills, however, rivers and streams 

20 start to respond with higher discharges during storm events as water slowly works its way 

'_71 through shallow subsurface and groundwater flows to the stream. The inverse phenomena arc 

22 observed on the tail end of storms and at the close of the rainy season: stream volumes drop 

23 gradually as the water moving through the subsurface tapers off. During the dry season, 

24 
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instream tlo'Ws are chietly maintaincd by groundwater, as there are very few storm events. 

2 5. The consequences of thcse natural patterns are fundamental to appreciating the 

3 impacts of modem urban stormwater on streams. The natural response of now in surface 

-+ streams to a precipitation event is a gradual increase followed by a gradual decline. In winter 

5 during large storms this increase can occur more rapidly, but the rate of increase is always slower 

6 than would result from the direct surface input of runoff, because most of the water is entering 

7 the stream via subsurface pathways. Rivers and streams in western Washington, and the aquatic 

8 life that inhabit them, evolved in response to these patterns, and are well adapted to them. 

9 6. Many of the geologic maps of western Washington in common use by geologists 

10 were created by me and I have a detailed understanding of the nature and distribution of geologic 

11 materials in western Washington. In general, they are highly variable. Underneath a layer of 

12 topsoil of varying depth, commonly a few feet thick, two geologic materials predominate, 

13 "outwash" and "till." Outwash is generally sandy and gravelly, and it allows for the rapid 

14 infiltration of water. Till is a heterogeneous mixture of silt, sand, and gravel that was highly 

15 compressed by the glacier that deposited them. Although topsoils developed on top of both 

16 outwash and till can be quite permeable, fresh unweathered deposits of till that underlie the 

17 surface topsoil layer typically display variable but generally very slow infiltration rates of about 

18 an inch per month. Till is the more common of these geologic materials, with recent region-wide 

19 compilations across the Puget Lowland suggesting that it underlies about 2/3 of the land area. 

20 7. The topsoils that have developed on top of the till and the outwash are much more 

21 similar to each other in their physical and hydrologic properties than their underlying "parent" 

22 deposit from which they have been derived. As long as the topsoil layer has not been 

23 compacted, stripped, or otherwise disturbed, both soil types have high intiltration capacities 

24 
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relative to common rainfall intensities over the region (i.e., infiltration rates greater than a few 

inches per hour). They both have a high sand content and porosities (i.e., the fraction of their 

3 bulk volume that can be filled with either air or water) of about 50%. These topsoil deposits, and 

4 the underlying geologic substrate from which they are formed, are also quite heterogeneous over 

5 short distances. So digging one hole to assess the soil doesn't necessarily give you a complete 

6 picture of what might be present just ten feet away. In general, an accurate assessment of the 

7 infiltrative capacity of soils is best made on a site-specific basis with some degree of testing, but 

8 most sites with an undisturbed soil layer will have high infiltration rates at the surface and a 

9 capacity to store up to several feet of water in the shallow subsurface, depending on local 

10 groundwater conditions. Conversely, a site whose topsoil has already been stripped will display 

II very poor infiltration capacity if underlain by till, unless mechanical tilling and mixing of the 

12 unweathered deposit is undertaken. 

13 8. As an undeveloped site is developed, the hydrologic picture changes. First, some 

14 or all of the trees and other vegetation are removed from a site and, typically, the top layer of soil 

15 is removed. Before anything else happens, this substantially alters the hydrology of the site, 

16 Evapotranspiration is significantly reduced, such that the total volume of water that needs to 

17 leave the site (either intiltration to groundwater, movement in subsurface flows, or through 

18 overland surface runoff) is significantly increased. Next, compaction of any remaining soil, 

19 followed by construction of impervious surfaces (roads, rooftops, driveways) further disrupt the 

20 site's ability to store, retain, and infiltrate stormwater, One inch of rain falling on a 2,000 square 

21 foot roof generates 1,200 gallons of stormwater that cannot infiltrate or be eliminated through 

22 evapotranspiration and so will run off the impervious surface's edges. Even a lawn can act much 

23 like an impervious surface, since lawns are commonly laid out on top of highly compacted soils 

24 
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that infiltrate and store water poorly. The volumes of water that cannot be intiltrated into deep or 

shallow groundwater become surface runoff that moves downhill rapidly. Thus, developing a 

3 site for a typical commercial or multifamily residential development results tirst in a dramatic 

4 increase in total volume of water that will not leave the site naturally (either via intiltration or 

5 evapotranspiration), a dramatic increase in the rate of surface runoff-as much as ten-fold above 

6 predevelopment peaks-and a decrease in groundwater recharge and subsurface flows. 

7 9. I have spent much of my career snldying the response of streams to these changes 

8 to the native hydrology of west em Washington. Contrary to common belief, there is no 

9 meaningful "threshold" (typically measured as the proportion of impervious surface in the 

10 contributing watershed) below which impacts cannot be observed. Changes to a stream's 

11 ecological health become noticeable at very early stages of development, and become 

12 increasingly evident as watersheds develop further. The dramatic increase in total volumes of 

13 runoff as development increases has effects that include at least the following: increases in 

14 flooding, channel erosion, and bed and bank scour, leading in tum to higher levels of suspended 

15 sediment, greater potential for deposition of coarse sediment farther downstream, and declines in 

16 the populations of aquatic organisms. One of the key reasons for these escalating effects is that 

17 as development increases, the natural attenuation of storm tlows through soil and subsurface 

18 flows is lost such that stream discharges both rise and fall suddenly and significantly during and 

19 after storm events. Conversely, the loss of intiltration to groundwater can result in substantially 

20 decreased post-storm and dry season flows, which further disrupt natural processes. The 

21 biological response to these changes is equally well studied. Although I am not a biologist, 1 am 

22 very familiar with the literature discussing the biological impacts of urbanization. Analysis has 

23 consistently shown that the biological health of streams (in western Washington, most commonly 

24 
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measured through indexes based on populations of benthic macroinvertebrates) (i.e., "stream 

2 bugs") drops rapidly as watersheds are developed. Although there is no discrete threshold at 

3 which streams invariably stop supporting such beneficial uses as salmon spawning and rearing, 

4 benthic and fish populations become progressively more degraded, and commonly unsustained, 

5 as watershed development reaches typical suburban or urban densities. 

6 III. STORMW A TER FLOW CONTROL AND THE 2005 ECOLOGY MANUAL 

7 10. The Ecology stormwater manuals, and other similar manuals in use in western 

8 Washington, represent an effort to reduce the adverse impacts to hydrology and water quality 

9 associated with stormwater runoff from urbanization as described above. I confine my 

10 discussion here mostly to these documents' prescriptions for flow control, not pollutant source 

11 reduction or treatment. I have read the declaration of Dr. Richard Homer, which addresses these 

12 matters in some detail, and concur with his conclusions. 

13 1l. Over the past several decades, as it became clear that the practice of allowing 

14 stormwater runoff to be discharged directly to surface waters without control was devastating 

15 stream systems, stormwater managers developed an approach that relied primarily on capturing 

16 and detaining runoff in centralized engineered facilities (chiefly detention ponds, but also 

L 7 underground vaults) so that it could be released slowly over time to reduce the impacts of high 

L 8 peak discharges, chiefly downstream flooding. Other centralized engineered facilities 

19 approaches, namely large-scale infiltration ponds, were also developed. Intiltration ponds are 

20 similar to detention ponds but are designed with the expectation that a significant fraction of the 

21 runotTwiU infiltrate into groundwater rather than be discharged directly to a surface water body. 

22 12. Early stormwater manuals sought only to limit the peak flows associated with 

23 storm evcnts, because these cause thc most obvious damage to human infrastructure (via 

24 flooding) and physical structures in the stream. For example, if modeling showed that Hows in a 
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particular stream above 100 efs would create problems, an engineered structure would be 

designed to detain runotf to limit the peak discharge of a chosen "design storm" to less than this 

3 level. However, this "peak flow" standard proved inadequate to protect streams and the aquatic 

life in them, in part because it allowed extended periods of high-but not "peak"-flows that 

5 were still highly erosive to the channel banks and substrate, and were far above predevelopment 

6 rates. In addition, because the peak flow standard is not tied to the natural seasonality of flows, 

7 it could be satisfied despite allowing high summer tlows-below the maximum that might cause 

8 damage to infrastmcture, but still well above those that would ordinarily occur in a nahlral 

9 stream. Flow standards thus allowed unnatural flow patterns in size, duration, and timing, even 

to though any given flow might not exceed a specific storm event threshold. 

I I 13. These problems led Ecology to refine the peak flow standard and adopt a "flow 

12 duration" standard that is included in the 2005 stormwater manual. This standard is based 

13 largely on work done in King County in the late 1980s and early 1990s, in which I was directly. 

14 involved and about which I have published several journal articles. Under the flow duration 

IS standard, facilities must be engineered so that discharges are not predicted to exceed the 

16 predevelopment flow "durations" for a range of storm events. The common range over which 

17 this rcquirement is applied spans (on the low end) discharges of 50% of the two-year peak flow 

18 (presumed to mark the minimum tlow necessary to initiate sediment transport in a stream) to (on 

19 the high end) a 50-year recurrence flow, judged on a policy basis to represent an "acceptable" 

20 trade-off between likelihood of occurrcnce and cost of stormwater-control facility. The goal of 

21 the flow duration standard is to maintain the frequency and intensity of movement of bedload 

n -- gravel sediment in a stream, relative to pre-development conditions. In other words, because 

23 higher nows would move gravel even in pre-development conditions, the flow duration standard 

24 
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seeks to not have that movement be any more intense or active in the post-development 

2 condition. Because the total volume of runoff is greater in the post-development condition, 

3 however, Bows below the threshold of sediment transport must be allowed to discharge at 

-I- extended durations. 

5 14. Reliance on the flow duration standard solves one shortcoming of previous 

6 approaches, but it still leaves many others unsolved. The 2005 Manual does not require that new 

7 and re-development mimic "pre-development" hydrologic conditions, or anything close to them. 

8 For example, because the Manual sets no limit on land clearing or generation of impervious area, 

9 it does not prevent the significant increase in the total volume of flows that follow from most 

10 development practices. This water is no longer available to recharge groundwater or support 

11 base tlows. There is no requirement to match predevelopment attributes of the timing, the rate of 

12 rise or fall in the hydrograph, or the season in which high flows are experienced. Indeed, most of 

13 these attributes cannot be achieved through detention ponds, because to achieve these attributes 

14 would require holding water for weeks or months before releasing it to the stream. This is one of 

15 the primary functions of the groundwater system in the natural hydrologic regime of western 

16 Washington. That regime cannot be achieved with a constructed pond of limited extent. 

17 15. Additionally, the primary focus of all detention standards is on mitigating the 

18 worst impacts of large storm events; it otten has little or no detention effect on small storm 

19 events. Thus, whereas a small rain event during a dry season might have virtually no discernable 

20 impact on stream flows pre-development (because the water would never reach the stream), the 

21 same rain event on a site developed to Ecology's 2005 manual standard could well trigger an 

22 unnatural, and potentially ecologically damaging, increase in summer stream tlows. Detention 

23 ponds designed to control moderate and large flows may not exert any noticeable effect on 

24 
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smaller Hows that still have I:cological signiticance. 

2 16. The now duration standard also does not fully correct the development-altered 

3 rate at which low flows ramp up to high levels and back down, both with respect to single storm 

4 events and by season. A pond could be built to comply with the now duration standard but still 

5 yield flows coming in short, sharp spikes, separated by weeks of very low Hows. From an 

6 ecological perspective, and quite possibly from a sediment-transport perspective as well, this 

7 regime is very different from the gradual rise and fall of a natural stream in a predevelopment 

8 watershed. Additionally, the flow duration standard does not address the seasonal hydro graph of 

9 predevelopment conditions: under the standard, it doesn't matter whether a high discharge event, 

10 even if controlled to established requirements, occurs in July or January. But the biota of a 

11 stream are adapted to accommodate those flows during some parts of the year, corresponding to 

12 particular life stages, and not during others. 

13 17. Because many of these alterations of timing and sequence of Hows have 

14 significant ecological and physical consequences but may not impose readily quantified impacts 

15 on sediment mobility, it is inappropriate to use sediment mobility as a surrogate for every other 

16 value in the stream, particularly protection ofbeneticial uses and water quality, Channel stability 

17 (i.e., eliminating hydrologic impacts that actually erode the stream and physically move bedload 

18 beyond what would be the case in a natural condition) is simply one measure ofa stream's 

19 health. While it is probably a necessary condition for maintaining stream health, it is not a 

20 sufficient one. lndeed, some highly degraded stream channels are quite stable. In other words, 

21 even where compliance with the flow duration standard is achieved, and even where the goal of 

22 the now duration standard has been attained, post-development hydrology is dramatically altered 

23 from its pre-developed state, and that alteration has been shown to have numerous adwrse 

24 
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impacts on the stream and its ability to sustain beneticial uses and aquatic life. 

18. The shortcomings of engineered now detention approaches to mitigating 

J stormwater impacts based on approaches like the now duration standard are very well 

-+ documented. Several research papers have found marginal or no difference between the 

5 biological health of streams where treatment and detention is provided and those where 

6 discharges are unmitigated. Of course, there are no full-watershed field studies documenting the 

7 etlects of the 2005 Manual requirements, because very few such projects have yet been built. 

8 The only available assessments must be based on modeling studies, and by analogy to observed 

9 conditions associated with the features common to all stormwater detention approaches under 

10 any standard (e.g., large open-air ponds, point-source discharges, detention periods of less than a 

II week, limited infiltration). For these reasons, it is my professional opinion, and one that has 

12 been expressed in the peer-reviewed literature since 1997, that a developed watershed that was 

13 entirely built to meet the 2005 Ecology Manual standards would be very unlikely to support 

14 ecologically healthy streams. 

15 19. Outside of the development industry itself, and in particular in the peer-reviewed 

16 published literature that stands as the primary test of "best available science," I find a broad 

17 scientific consensus that the engineering approaches emphasized in the 2005 Manual, and which 

18 are incorporated into the Permit, do not protect water quality and beneficial uses. [share this 

19 view. Underlying this "end-of-pipe" approach to stormwater management is the apparent belief 

20 that undeveloped watersheds can be converted to any kind of development-including 100% 

11 impervious surface-and the impacts to streams mitigated with engineering techniques, a bdief 

22 that we know is not supportable. Nt:w development (or rcdevelopment) undertaken consistent 

23 with the prescriptions of the 2005 l'v[anual can, and almost certainly will, allow changes to stream 
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hydrology that trigger additional degradation of water quality and beneficial uses. This is a view 

2 that Ecology has itself expressed in the stonnwater manual. Ifwestern Washington seeks to 

3 accommodate several million additional residents in the decades ahead, but only requires new 

4 development to meet the flow duration standard, I offer no hope for recovering Puget Sound, its 

5 freshwaters and its iconic species, While I agree that adherence to the flow duration standard is 

6 better than doing nothing at all, ifthe goal to actually protect water quality and beneficial uses, 

7 then my scientific judgment leads me to the inescapable conclusion that sole adherence to the 

8 flow duration standard and the other elements of the 2005 Manual will be a failure. 

9 20. While some people point out, correctly, that alternative approaches are less well 

10 studied than the engineered detention pond approach emphasized in the Manual and Phase I 

11 Pennit, the research has shown unequivocally that detention ponds and other engineered "end-of-

12 pipe" stonnwater management have been and continue to be a failure at adequately protecting 

13 streams, wetlands, and Puget Sound. "Well-studied" is not synonymous with "well-regarded." 

14 It is my professional opinion that these engineered approaches have been sufficiently discredited 

15 as a fully protective strategy, and they should be replaced at every appropriate opportunity by the 

16 more effective measures discussed below. This does not mean that "end-of-pipe" approaches 

17 will never have a role in specific cases. Rather, in light of their documented ineffectiveness, they 

18 should be replaced as a default approach in favor of other known and available alternatives. 

19 Together with 13 other scientists and stonnwater experts, I signed an open letter to the Puget 

20 Sound Partnership expressing these views, which is attached as PSA-l O. 

21 IV. ALTERNATIVE STORMWATER MANAGEMENT APPROACHES 

22 21. As discussed above, it is my opinion that the stonnwater management techniques 

23 authorized under the 2005 Manual and Pennit have failed, and will continue to fail, to meet the 

24 goal of protecting water quality, beneficial uses, and the streams and rivers of western 
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APPENDIX 8 



Issuance Date: January 17,2007 
Effective Date: February 16, 2007 
Expiration Date: February 15, 2012 
Modification Date: June 17, 2009 

PHASE I MUNICIPAL STORMWATER PERMIT 

National Pollutant Discharge Elimination System and 
State Waste Discharge General Permit 

for discharges from 
Large and Medium Municipal Separate Storm Sewer Systems 

STATE OF WASHINGTON 
DEPARTMENT OF ECOLOGY 

OL YMPJA, WASHINGTON 98504-7600 

In compliance with the provisions of 
The State of Washington Water Pollution Control Law 

Chapter 90.48 Revised Code of Washington 
and 

The Federal Water Pollution Control Act 
(The Clean Water Act) 

Title 33 United States Code, Section 1251 et seq. 

Until this permit expires, is modified, or revoked, Permittees that have properly obtained 
coverage under this petroit are authorized to discharge to waters of the state in accordance 
with the special and general conditions which follow. 

u wind, P.E., P.G. 
ter Quality Program Manager 

Department of Ecology 
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SPECIAL CONDITIONS 

Notice: If Legislation related to this permit is passed into law, Ecology will, as necessary, 
modify, revoke and re-issue, or terminate this permit to carry out Legislative requirements. Any 
such modification will be in accordance with General Condition G 14 General Permit 
Modification and Revocation, and in accordance with the provisions of WAC 173-226-230. 

S1. PERMIT COVERAGE AND PERMITTEES 

A. Geographic Area of Permit Coverage 

This permit covers discharges from Large and Medium Municipal Separate Storm 
Sewer Systems (MS4s) as established at Title 40 CFR 122.26, except for municipal 
separate storm sewers (MS3s) owned or operated by the Washington State Department 
of Transportation. Large and medium MS4s include all MS3s located within cities or 
counties required to have permit coverage. 

For Secondary Permittees required to obtain coverage under this permit, the minimum 
geographic area of coverage includes the portion of the MS4 which is located within 
the unincorporated areas of Clark, King, Snohomish, and Pierce Counties and the 
incorporated areas of the cities of Seattle and Tacoma. Ecology may establish 
additional geographic areas of coverage specific to an individual Secondary permittee. 

B. The following Cities and Counties are covered under this permit as Permittees: 

1. The City of Tacoma and the City of Seattle. 

2. Clark, King, Pierce, and Snohomish Counties. 

C. King County is covered as a Co-Permittee with the City of Seattle for discharges from 
outfalls King County owns or operates within the City of Seattle. 

D. Upon application and coverage in accordance with Special Condition S 1.F., the 
following entities are covered under this permit as Secondary Permittees: 

1. Port of Seattle, excluding Seattle-Tacoma International Airport. 

2. Port of Tacoma. 

3. Active drainage, diking, flood control, or diking and drainage districts located in the 
Cities or unincorporated portions of the Counties listed in S 1.B. above, which own 
or operate municipal separate storm sewers serving non-agricultural land uses. 

4. Other owners or operators of municipal separate storm sewers located in the Cities 
or unincorporated portions of the Counties listed in S 1.B above. 

E. Unless otherwise noted, the term "Permittee" includes Permittee, Co-Permittee, and 
Secondary Permittee, as defined above in Special Conditions S1.B., S1.c. and S1.D. 

F. Coverage for Secondary Permittees 
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1. To obtain coverage under this permit, each Secondary Permittee identified under 
Special Condition S1.D. shall either: 
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a. Submit a Notice of Intent (NOI) and provide public notice of the application for 
coverage in accordance with WAC 173-226-130. The NOI shall constitute the 
application for coverage. Ecology will notify applicants in writing of their status 
concerning coverage under this permit within 90 days of Ecology's receipt of a 
complete NOL 

b. Submit a co-application jointly with a permittee named in S 1.B. and provide 
public notice of the application for coverage in accordance with WAC 173-226-
130. The co-application shall consist of an amendment to the Phase I Part 1, and 
Part 2 permit applications. Ecology will notify applicants in writing of their 
status concerning their co-application. 

2. Secondary Permittees required to get coverage under this permit, and the NPDES 
and State Waste Discharge Permit for discharges from Small Municipal Separate 
Storm Sewers in Western Washington and/or the NPDES and State Waste 
Discharge Permit for discharges from Small Municipal Separate Storm Sewers in 
Eastern Washington may obtain coverage by submitting a single NOL 

3. NOls and co-applications shall be submitted to: 

Department of Ecology 
Water Quality Program 
Municipal Stormwater Permit Program 
P.O. Box 47696 
Olympia, W A 98504-7696 

G. All MS4s and MS3s owned or operated by Permittees named in Sl.B. and located in 
another city or county area requiring coverage under this permit or either the Western 
Washington Phase II Municipal Stormwater Permit or the Eastern Washington Phase II 
Municipal Storm water Permit are also covered under this permit. 

S2. AUTHORIZED DISCHARGES 

A. This permit authorizes the discharge of stormwater to surface waters and to ground 
waters of the state from municipal separate storm sewers owned or operated by each 
Permittee covered under this permit in the geographic area covered by this permit 
pursuant to S 1.A. subject to the following limitations: 

1. Discharges to ground waters of the state through facilities regulated under the 
Underground Injection Control (UIC) program, Chapter 173-218 WAC, are not 
covered under this permit. 

2. Discharges to ground waters not subject to regulation under the federal Clean Water 
Act are covered in this permit only under state authorities, Chapter 90.48 RCW, the 
Water Pollution Control Act. 

B. This permit authorizes discharges of non-stormwater flows to surface waters and 
ground waters of the state from municipal separate storm sewers owned or operated by 
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each Permittee covered under this permit, in the geographic area covered pursuant to 
S I.A, only under the following conditions: 

1. The discharge is authorized by a separate individual or general National Pollutant 
Discharge Elimination System (NPDES) permit; or 

2. The discharge is from emergency fire fighting activities; or 

3. The discharge from another illicit or non-stormwater discharge that is managed by 
the Permittee as provided in Special Condition S5.C.S., S6.D.3., or S6.E.3. 

4. These discharges are also subject to the limitations in S2.A.I. and S2.A.2. above. 

C. This permit does not relieve entities that cause illicit discharges, including spills of oil 
or hazardous substances, from responsibilities and liabilities under state and federal 
laws and regulations pertaining to those discharges. 

D. Discharges from municipal separate storm sewers constructed after the effective date of 
this permit shall receive all applicable state and local permits and use authorizations, 
including compliance with Chapter 43.21C RCW (the State Environmental Policy Act). 

E. This permit does not authorize discharges of stormwater to waters within Indian 
Reservations except where authority has been specifically delegated to Ecology by the 
U.S. Environmental Protection Agency. The exclusion of such discharges from this 
permit does not waive any rights the State may have with respect to the regulation of 
the discharges. 

S3. RESPONSIBILITIES OF PERMITTEES 

A. Each Permittee, Co-Permittee and Secondary Permittee is responsible for complying 
with the terms of this permit for the municipal separate storm sewers it owns or 
operates. 

1. Each Permittee, as listed in S LB., is required to comply with all conditions of this 
permit, except for S6. Stormwater Management Program for Co-Permittees and 
Secondary Permittees. 

2. King County, as a Co-Permittee, is required to comply with all conditions of this 
permit except for S6.D. and S6.E. 

3. The Port of Tacoma and the Port of Seattle, are required to comply with all 
conditions of this permit except for S5. Storm water Management Program and 
conditions S6.D. and S6.F. 

4. All other Secondary Permittees, except for the Port of Tacoma and the Port of 
Seattle are required to comply with all conditions of this permit except for S5. 
Storm water Management Program and conditions S6.E., S6.F., and SS.c. through 
SS.H. 

B. Permittees may rely on another entity to satisfy one or more of the requirements of this 
permit. Permittees that are relying on another entity to satisfy one or more or their 
permit obligations remain responsible for permit compliance if the other entity fails to 
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implement the permit conditions. Where permit responsibilities are shared they shall be 
documented as follows: 

1. Permittees and Co-Permittees that are continuing coverage under this permit shall 
submit a statement that describes the permit requirements that will be implemented 
by other entities. The statement must be signed by all participating entities. There is 
no deadline for submitting such a statement, provided that this does not alter 
implementation deadlines. Permittees and Co-Permittees may amend their statement 
during the term of the permit to establish, terminate, or amend their shared 
responsibilities statement, and submit the amended statements to Ecology. 

2. Secondary Permittees shall submit an NOI that describes which requirements they 
will implement and identify the entities that will implement the other permit 
requirements in the area served by the Secondary Permittee's MS4. A statement 
confirming the shared responsibilities, signed by all participating entities, shall 
accompany the NO!. Secondary Permittees may amend their NOI, during the term 
of the permit, to establish, terminate, or amend shared responsibility arrangements, 
provided this does not alter implementation deadlines. 

C. Unless otherwise noted, all appendices to this permit are incorporated by this reference 
as if set forth fully within this permit. 

S4. COMPLIANCE WITH STANDARDS 

A. In accordance with RCW 90.48.520, the discharge of toxicants to waters of the State of 
Washington which would violate any water quality standard, including toxicant 
standards, sediment criteria, and dilution zone criteria is prohibited. The required 
response to such discharges is defined in section S4.F., below. 

B. This permit does not authorize a discharge which would be a violation of Washington 
State surface water quality standards (Chapter 173-20 lA WAC), ground water quality 
standards (Chapter 173-200 WAC), sediment management standards (Chapter 173-204 
WAC), or human health-based criteria in the national Toxics Rule (Federal Register, 
Vol. 57, NO. 246, Dec. 22,1992, pages 60848-60923). The required response to such 
discharges is defined in section S4.F., below. 

C. The Permittee shall reduce the discharge of pollutants to the maximum extent 
practicable (MEP). 

D. The Permittee shall use all known, available, and reasonable methods of prevention, 
control and treatment (AKAR1) to prevent and control pollution of waters of the State 
of Washington. 

E. In order to meet the goals of the Clean Water Act, and comply with S4.A., S4.B., S4.C., 
and S4.D., each Permittee shall comply with all of the applicable requirements of this 
permit as defined in S3. Responsibilities of Permittees . 
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F. A Permittee remains in compliance with S4. despite any discharges prohibited by S4.A. 
or S4.B., when the Permittee undertakes the following response toward long-term water 
quality improvement: 

1. A Permittee shall notify Ecology in writing within 30 days of becoming aware, 
based on credible site-specific information, that a discharge from the municipal 
separate stornl sewer owned or operated by the Permittee is causing or contributing 
to a known or likely violation of Water Quality Standards in the receiving water. 
Written notification provided under this subsection shall, at a minimum, identify the 
source of the site-specific information, describe the nature and extent of the known 
or likely violation in the receiving water, and explain the reasons why the MS4 
discharge is believed to be causing or contributing to the problem. For ongoing or 
continuing violations, a single written notification to Ecology will fulfill this 
requirement. 

2. In the event that Ecology determines, based on a notification provided under 
S4.F.l., or through any other means, that a discharge from a municipal separate 
storm sewer owned or operated by the Permittee is causing or contributing to a 
violation of Water Quality Standards in a receiving water, Ecology will notify the 
Permittee in writing that an adaptive management response outlined in S4.F.3. 
below is required unless Ecology also determines that: 

a. The violation of Water Quality Standards is already being addressed by a Total 
Maximum Daily Load or other enforceable water quality cleanup plan; or 

b. Ecology concludes the violation will be eliminated through implementation of 
other permit requirements. 

3. Adaptive Management Response 

a. Within 60 days of receiving a notification under S4.F.2., or by an alternative 
date established by Ecology, the Permittee shall review its Stormwater 
Management Program and submit a report to Ecology. The report shall include: 
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1. A description of the operational and/or structural BMPs that are currently 
being implemented to prevent or reduce any pollutants that are causing or 
contributing to the violation of Water Quality Standards, including a 
qualitative assessment of the effectiveness of each BMP. 

11. A description of potential additional operational and/or structural BMPs that 
will or may be implemented in order to apply AKART on a site-specific 
basis to prevent or reduce any pollutants that are causing or contributing to 
the violation of Water Quality Standards. 

iii. A description of the potential monitoring or other assessment and 
evaluation efforts that will or may be implemented to monitor, 
assess, or evaluate the effectiveness of the additional BMPs. 
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iv. A schedule for implementing the additional BMPs including, as 
appropriate: funding, training, purchasing, construction, monitoring, 
and other assessment and evaluation components of implementation. 

b. Ecology will, in writing, acknowledge receipt of the report within a reasonable 
time and notify the Permittee when it expects to complete its review of the 
report. Ecology will either approve the additional BMPs and implementation 
schedule or require the Permittee to modify the report as needed to meet 
AKART on a site-specific basis. If modifications are required, Ecology will 
specify a reasonable time frame in which the Permittee shall submit and 
Ecology will review the revised report. 

c. The Permittee shall implement the additional BMPs, pursuant to the schedule 
approved by Ecology, beginning immediately upon receipt of written 
notification of approval. 

d. The Permittee shall include with each subsequent annual report a summary of 
the status of implementation, and the results of any monitoring, assessment or 
evaluation efforts conducted during the reporting period. If, based on the 
information provided under this subsection, Ecology determines that 
modification of the BMPs or implementation schedule is necessary to meet 
AKART on a site-specific basis, the Permittee shall make such modifications as 
Ecology directs. In the event there are ongoing violations of water quality 
standards despite the implementation of the BMP approach of this section, the 
Permittee may be subject to compliance schedules to eliminate the violation 
under WAC 173-201A-510(4) and WAC 173-226-180 or other enforcement 
orders as Ecology deems appropriate during the term of this permit. 

e. Provided the Permittee is implementing the approved adaptive management 
response under this section, the Permittee remains in compliance with Condition 
S4., despite anyon-going violations of Water Quality Standards identified under 
S4.F.A or B above. 

f. The adaptive management process provided under Section SA.F is not intended 
to create a shield for the Permittee from any liability it may face under 42 
U.S.c. 9601 et seq. or RCW 70.105D. 

G. Ecology may modify or revoke and reissue this General Permit in accordance with G 14 
General Permit Modification and Revocation if Ecology becomes aware of additional 
control measures, management practices or other actions beyond what is required in 
this permit, that are necessary to: 

1. Reduce the discharge of pollutants to the MEP; 

2. Comply with the state AKAR T requirements; or 

3. Control the discharge of toxicants to waters of the State of Washington. 
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S5. STORMWATER MANAGEMENT PROGRAM 

A. Each Permittee listed in Sl.B. shall implement a Stormwater Management Program 
(SWMP) during the term of this permit. For the purpose of this permit a stormwater 
management program is a set of actions comprising the components listed in S5.C., and 
additional actions and activities, where necessary, to meet the requirements of S7 
Compliance with Total Maximum Daily Load Requirements. 

1. In accordance with the requirements in S9 Reporting Requirements, each Permittee 
shall prepare written documentation of their SWMP and submit it to Ecology in 
written and electronic formats with the first year annual report. The documentation 
of the SWMP shall be organized according to the program components in S5.C., 
and shall be updated annually. The SWMP documentation shall include a 
description of each of the program components included in S5.C., and any 
additional actions necessary to meet the requirements of applicable TMDLs. 

2. Each Permittee shall track the cost or estimated cost of development and 
implementation of each component of the SWMP. This information shall be 
provided to Ecology upon request. 

3. Each Permittee shall track the number of inspections, official enforcement actions 
and types of public education activities as required by the respective program 
component. This information shall be included in the annual report. 

B. The SWMP shall be designed to reduce the discharge of pollutants from MS4s to the 
maximum extent practicable, meet state AKART requirements, and protect water 
quality. 

Permittees are to continue implementation of existing stormwater management 
programs until they begin implementation of the updated stormwater management 
program in accordance with the terms of this permit, including implementation 
schedules. 

C. The SWMP shall include the components listed below. The requirements of the 
stormwater management program shall apply to municipal separate storm sewers, and 
areas served by municipal separate storm sewers owned or operated by the Permittee. 
To the extent allowable under state and federal law, all SWMP components are 
mandatory. 

1. Legal Authority 

a. No later than the effective date of this permit, each Permittee shall be able to 
demonstrate that they can operate pursuant to legal authority which authorizes 
or enables the Permittee to control discharges to and from municipal separate 
storm sewers owned or operated by the Permittee. 

b. This legal authority, which may be a combination of statute, ordinance, permit, 
contracts, orders, interagency agreements, or similar means, shall authorize or 
enable the Permittee, at a minimum, to: 
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1. Control through ordinance, order, or similar means, the contribution of 
pollutants to municipal separate storm sewers owned or operated by the 
Permittee from storm water discharges associated with industrial activity, 
and control the quality of stormwater discharged from sites of industrial 
activity; 

11. Prohibit through ordinance, order, or similar means, illicit discharges to the 
municipal separate storm sewer owned or operated by the Permittee; 

111. Control through ordinance, order, or similar means, the discharge of spills 
and disposal of materials other than stormwater into the municipal separate 
storm sewers owned or operated by the Permittee; 

IV. Control through interagency agreements among co-applicants, the 
contribution of pollutants from one portion of the municipal separate storm 
sewer system to another portion of the municipal separate storm sewer 
system; 

v. Require compliance with conditions in ordinances, permits, contracts, or 
orders; and, 

VI. Within the limitations of state law, carry out all inspection, surveillance, and 
monitoring procedures necessary to determine compliance and non­
compliance with permit conditions, including the prohibition on illicit 
discharges to the municipal separate storm sewer and compliance with local 
ordinances. 

2. Municipal Separate Storm Sewer System Mapping and Documentation 

a. The SWMP shall include an ongoing program for mapping and documenting the 
MS4. 

b. Minimum performance measure information and its form of retention shall 
include: 

1. No later than 2 years from the effective date of this permit each Permittee 
shall map all known municipal separate storm sewer outfalls and receiving 
waters, and structural stormwater treatment and flow control BMPs owned, 
operated, or maintained by the Permittee. Mapping of outfalls and structural 
BMPs shall continue on an on-going basis as additional outfalls are found, 
and as new BMPs are constructed or installed. No later than 2 years from the 
effective date of this permit each permittee shall initiate a program to map 
connection points between municipal separate storm sewers owned or 
operated by the Permittee and other municipalities or other public entities. 

11. No later than 4 years from the effective date of this permit each Permittee 
shall map the attributes listed below for all storm sewer outfalls with a 24 
inches nominal diameter or larger, or an equivalent cross-sectional area for 
non-pipe systems. For Counties, the mapping shall be done within 
urban/higher density rural sub-basins. For Cities, the mapping shall be done 
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throughout the City. Attributes mapped shall include: Land use, Tributary 
conveyances (indicate type, material, and size where known); and associated 
drainage areas. 

iii. Each Permittee shall initiate a program to develop and maintain a map of all 
connections to the municipal separate storm sewer authorized or allowed by 
the Permittee after the effective date of this permit. 

IV. Each Permittee shall map existing, known connections over 8" to municipal 
separate storm sewers tributary to all storm sewer outfalls with a 24" inches 
nominal diameter or larger, or an equivalent cross-sectional area for non­
pipe systems, according to the following schedule: 

• City of Seattle and City of Tacoma: 2 years after the effective date of 
this permit. 

• Clark, King Pierce and Snohomish Counties: one half the area of the 
County within urban/higher density rural sub-basins 4 years after the 
effective date of this permit. 

v. No later than 4 years from the effective date of this permit each Permittee 
shall map geographic areas served by the Permittee's MS4 that do not 
discharge stormwater to surface water. 

VI. To the extent consistent with national security laws and directives, each 
Permittee shall make available to Ecology, upon request, available maps 
depicting the information required in SS.C.2.b.i. through v., above. The 
preferred format of submission will be an electronic format with fully 
described mapping standards. An example description is available on 
Ecology's website. Notification of updated GIS data layers shall be included 
in annual reports. 

vii. Upon request, and to the extent appropriate, Permittees shall provide 
mapping information to Co-Permittees and Secondary Permittees. This 
permit does not preclude Permittees from recovering reasonable costs 
associated with fulfilling mapping information requests by Co-Permittees 
and Secondary Permittees. 

3. Coordination 

a. The SWMP shall include coordination mechanisms among departments within 
each jurisdiction to eliminate barriers to compliance with the terms of this 
permit. The SWMP shall also include coordination mechanisms among entities 
covered under a municipal stormwater NPDES permit to encourage coordinated 
stormwater-related policies, programs and projects within a watershed. 

b. Minimum Performance Measures: 

1. No later than 1 year after the effective date ofthis permit, establish, in 
writing, and begin implementation of, intra-governmental (internal) 
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coordination agreement(s) or Executive Directive(s) to facilitate compliance 
with the terms of this permit. 

11. No later than 2 years after the effective date of this permit, or within 2 years 
following the addition of a new Secondary Permittee, establish: 

• Coordination mechanisms clarifying roles and responsibilities for the 
control of pollutants between physically interconnected MS3s of the 
Permittee and any other Permittee covered by a municipal stormwater 
permit. 

• Coordinating stormwater management activities for shared waterbodies, 
among Permittees and Secondary Pern1ittees, to avoid conflicting plans, 
policies and regulations. 

Permittees shall document their efforts to establish the required coordination 
mechanisms. Failure to effectively coordinate is not a permit violation 
provided other entities, whose actions the Permittee has no or limited control 
over, refuse to cooperate. 

4. Public Involvement and Participation 

a. The SWMP shall provide ongoing opportunities for public involvement in the 
Permittee's stormwater management program and implementation priorities. 

b. Minimum performance measures: 

1. No later than 6 months after the effective date of this permit, develop and 
begin implementing a process to create opportunities for the public to 
participate in processes involving the development, implementation and 
update of the Permittee's SWMP. Each Permittee shall develop and 
implement a process for consideration of public comments on their SWMP. 

ii. Each Permittee shall make their SWMP, the SWMP documentation required 
under S5 .A.I. and all submittals required by this permit, including annual 
reports, available to the public, starting with the first annual report, on the 
Permittee's website or submitted in electronic format to Ecology for posting 
on Ecology's website. 

5. Controlling Runoff from New Development, Redevelopment and Construction Sites 

a. The SWMP shall include a program to prevent and control the impacts of runoff 
from new development, redevelopment, and construction activities. The 
program shall apply to private and public development, including roads. 

b. Minimum performance measures: 
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1. The Minimum Requirements, thresholds, and definitions in Appendix 1, or 
Minimum Requirements, thresholds, and definitions determined by Ecology 
to be equivalent to Appendix 1, for new development, redevelopment, and 
construction sites shall be included in ordinances or other enforceable 
documents adopted by the local government. Adjustment and variance 
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criteria equivalent to those in Appendix 1 shall be included. More stringent 
requirements may be used, and/or certain requirements may be tailored to 
local circumstances through the use of basin plans or other similar water 
quality and quantity planning efforts. Such local requirements and 
thresholds shall provide equal or similar protection of receiving waters and 
equal or similar levels of pollutant control as compared to Appendix 1. 

11. The local requirements shall include a site planning process and BMP 
selection and design criteria that, when used to implement the minimum 
requirements in Appendix 1, will protect water quality, reduce the discharge 
of pollutants to the maximum extent practicable, and satisfy the state 
requirement under chapter 90.48 RCW to apply all known, available, and 
reasonable methods of prevention, control and treatment (AKART) prior to 
discharge. Permittees shall document how the criteria and requirements will 
protect water quality, reduce the discharge of pollutants to the maximum 
extent practicable, and satisfy the state AKART requirements. 

Permittees who choose to use the site planning process, and BMP selection 
and design criteria in the 2005 Storm water Management Manual for 
Western Washington, or an equivalent manual approved by Ecology, may 
cite this choice as their sole documentation to meet this requirement. 

iii. Low Impact Development 

• The program must allow non-structural preventative actions and source 
reduction approaches such as Low Impact Development Techniques 
(LID), to minimize the creation of impervious surfaces, and measures to 
minimize the disturbance of soils and vegetation. 

• The program must require 1 non-structural preventive actions and source 
reduction approaches including Low Impact Development Techniques 
(LID), to minimize the creation of impervious surfaces, and measures to 
minimize the disturbance of soils and vegetation where feasible. 

IV. No later than 18 months from the effective date of this permit, each 
Permittee shall adopt a local program that meets the requirements in 
S5.C.5.b.i through iii(I)., above. Ecology review and approval of the local 
manual and ordinances is required. Approved manuals and ordinances are 
listed in Appendix 10. Permittees shall provide detailed, written justification 
of any of the requirements which differ from those contained in Appendix 1 
of this permit. 

1 In order to implement the Pollution Control Hearings Board's language in SS.C.S.b.iii, Ecology will initiate a 
process to define the scope of LID techniques to be considered, criteria for detennining the feasibility of LID 
techniques, and a LID perfonnance standard. When the process is complete, Ecology will incorporate the results 
and a deadline for implementation of SS.C.S.b.iii(2) into the pennit through a pennit modification. 
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The Permittee shall submit draft enforceable requirements, technical 
standards and manual to Ecology no later than 12 months after the effective 
date of this permit. Ecology will review and provide written response to the 
Permittee. If Ecology takes longer than 60 days to provide a written 
response, the required deadline for adoption will be automatically extended 
by the number of calendar days that Ecology exceeds a 60 day period for 
written response. 

In the case of circumstances beyond the Permittee's control, such as 
litigation or administrative appeals that may result in noncompliance with 
the requirements of this section, the Permittee shall promptly notify Ecology 
and submit a written request for an extension. 

v. No later than 18 months after the effective date of this permit, the program 
shall establish legal authority to inspect private stormwater facilities and 
enforce maintenance standards for all new development and redevelopment 
approved under the provisions of this section. 

vi. No later than 18 months after the effective date of this permit, the program 
shall include a process of permits, plan review, inspections, and enforcement 
capability to meet the following standards for both private and public 
projects, using qualified personnel: 

• Review all stormwater site plans submitted to the Permittee for proposed 
development involving land disturbing activity that meet the thresholds in 
SS.C.S.b.i., above. 

• Inspect prior to clearing and construction, all permitted development sites 
that meet the thresholds in SS.C.S.b.i., and that have a high potential for 
sediment transport as determined through plan review based on 
definitions and requirements in Appendix 7. 

• Inspect all permitted development sites involving land disturbing activity 
that meet the thresholds in SS.C.S.b.i., above, during construction to 
verify proper installation and maintenance of required erosion and 
sediment controls. Enforce as necessary based on the inspection. 

• Inspect all development sites that meet the thresholds in SS.C.S.b.i., upon 
completion of construction and prior to final approval/occupancy to 
verify proper installation of permanent erosion controls and stormwater 
facilities/BMPs. Enforce as necessary based on the inspection. A 
maintenance plan shall be developed for permanent stormwater 
facilities/BMPs and responsibility for maintenance shall be assigned. 

• Compliance with the above inspection requirements shall be determined 
by the presence of an established inspection program designed to inspect 
all sites involving land disturbing activity that meet the thresholds in 
SS.C.S.b.i. Compliance during this permit term shall be determined by 
achieving at least 80% of scheduled inspections. The inspections may be 
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combined with other inspections provided they are performed using 
qualified personnel. 

• The program shall include a procedure for keeping records of inspections 
and enforcement actions by staff, including inspection reports, warning 
letters, notices of violations, and other enforcement records. Records of 
maintenance inspections and maintenance activities shall be maintained. 

• The program shall include an enforcement strategy to respond to issues of 
non -compliance. 

vii. No later than the effective date of this permit, the Permittee shall make 
available the "Notice of Intent for Construction Activity" andlor copies of the 
"Notice of Intent for Industrial Activity" to representatives of proposed new 
development and redevelopment. Permittees will continue to enforce local 
ordinances controlling runoff from sites that are covered by other 
stormwater permits issued by Ecology. 

viii. No later than 18 months after the effective date of this permit, each 
permittee shall ensure that all staff whose primary job duties are 
implementing the program to Control Stormwater Runoff from New 
Development, Redevelopment, and Construction Sites, including permitting, 
plan review, construction site inspections, and enforcement, are trained to 
conduct these activities. As determined necessary by the Permittee, follow­
up training shall be provided to address changes in procedures, techniques 
or staffing. Permittees shall document and maintain records of the training 
provided and the staff trained. 

6. Structural Stormwater Controls 

a. The SWMP shall include a program to construct structural stormwater controls 
to prevent or reduce impacts to waters of the state caused by discharges from 
the MS4. Impacts that shall be addressed include disturbances to watershed 
hydrology and storm water pollutant discharges. The program shall consider 
impacts caused by stormwater discharges from areas of existing development, 
including runoff from highways, streets and roads owned or operated by the 
Permittee, and areas of new development, where impacts are anticipated as 
development proceeds. The program shall address impacts that are not 
adequately controlled by the other required actions of the SWMP, and shall 
provide proposed projects and an implementation schedule. 

The program shall consider the construction of projects such as: regional flow 
control facilities; water quality treatment facilities; facilities to trap and collect 
contaminated particulates; retrofitting of existing stormwater facilities; and 
rights-of-way, or other property acquisition to provide additional water quality 
and flow control benefits. Permittees should also consider other means to 
address impacts, such as reduction or prevention of hydrologic changes through 
the use of on-site (infiltration and dispersion) stormwater management BMPs 
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and site design techniques, riparian habitat acquisition, or restoration of forest 
cover and riparian buffers, for compliance with this requirement. Pern1ittees 
may not use in-stream culvert replacement or channel restoration projects for 
compliance with this requirement. 

b. Minimum Performance Measures: 

1. No later than 1 year after the effective date of this permit, each Permittee 
shall develop a Structural Stormwater Control program designed to control 
stormwater impacts that are not adequately controlled by other required 
actions of the SWMP. Implementation of the program shall begin no later 
than 18 months after the effective date of this permit. Permittees shall 
provide a list of planned individual projects that are scheduled for 
implementation during the term of this permit and describe how the selected 
projects comply with AKART and MEP requirements. Updates and 
revisions to the list will be provided in the annual report and will address 
any concerns identified by Ecology during its review of the Structural 
Stormwater Control program. 

The Structural Stormwater Control program may also include a program 
designed to implement small scale projects that are not planned in advance. 

ii. Each Permittee shall include a description of the Structural Stormwater 
Control Program in the written documentation of their SWMP. The 
description ofthe Structural Stormwater Control Program shall include the 
following: 

• The goals that the Structural Stormwater Control Program are intended to 
achieve. 

• The planning process used to develop the Structural Storn1water Control 
Program, including: the geographic scale of the planning process, the 
issues and regulations addressed, the steps in the planning process, the 
types of characterization information considered, the amount budgeted for 
implementation, and the public involvement process. 

• A description of the prioritization process, procedures and criteria used to 
select the Structural Stormwater Control projects 

iii. For planned individual projects, and programs of small projects, provide the 
following information: 
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• The estimated pollutant load reduction that will result from each project 
designed to provide stormwater treatment. 

• The expected outcome of each project designed to provide'flow control. 

• Any other expected environmental benefits. 

• If planned, monitoring or evaluation of the project and 
monitoring/evaluation results. 
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IV. Information about the Structural Stormwater Control Program shall be 
updated with each annual report. 

7. Source Control Program for Existing Development 

a. The SWMP shall include a program to reduce pollutants in runoff from areas 
that discharge to municipal separate storm sewers owned or operated by the 
Permittee. The program shall include the following: 

1. Application of operational and structural source control BMPs, and, if 
necessary, treatment BMPs to pollution generating sources associated with 
existing land uses and activities. 

11. Inspections of pollutant generating sources at commercial, industrial and 
multifamily properties to enforce implementation of required BMPs to 
control pollution discharging into municipal separate storm sewers owned or 
operated by the Permittee. 

iii. Application and enforcement of local ordinances at applicable sites, 
including sites that are covered by other stormwater permits issued by 
Ecology. Permittees that are in compliance with the terms of this permit will 
not be held liable by Ecology for water quality standard violations or 
receiving water impacts caused by industries and other Permittees covered, 
or which should be covered under an NPDES permit issued by Ecology. 

IV. Reduction of pollutants associated with the application of pesticides, 
herbicides, and fertilizer discharging into municipal separate storm sewers 
owned or operated by the Permittee. 

b. Minimum Performance Measures for Source Control Program: 

1. No later than 18 months after the effective date of this permit, adopt and 
begin enforcement of an ordinance, or other enforceable documents, 
requiring the application of source control BMPs for pollutant generating 
sources associated with existing land uses and activities (See Appendix 8 to 
identify pollutant generating sources). 

The requirements of this subsection are met by using the source control 
BMPs in Volume IV of the 2005 Storm water Management Manual for 
Western Washington, or a functionally equivalent manual approved by 
Ecology. 

Ecology review and approval of the ordinance, or other enforceable 
documents, and source control program is required. Each Permittee shall 
submit the proposed source control program and all necessary 
documentation to Ecology for review, no later than 12 months after the 
effective date of this permit. If Ecology does not request changes within 60 
days, the proposed source control BMPs are considered approved. 

Operational source control BMPs shall be required for all pollutant 
generating sources. Structural source control BMPs shall be required for 
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pollutant generating sources if operational source control BMPs do not 
prevent illicit discharges or violations of surface water, ground water, or 
sediment management standards because of inadequate stormwater controls. 
Implementation of source control requirements may be done through 
education and technical assistance programs, provided that formal 
enforcement authority is available to the Permittee and is used as determined 
necessary by the Permittee, in accordance with SS.C.7.b.iv., below. 

11. No later than 18 months after the effective date of this permit, establish a 
program to identify sites which are potentially pollution generating. The 
program shall include: 

• Inventory or listing of the land uses/businesses using the categories of 
land uses and businesses in Appendix 8. The Permittee shall periodically 
update the inventory as new businesses are identified and business 
ownership/management and responsibilities change. 

• Complaint-based response to identify other pollutant generating sources, 
such as mobile or home-based businesses. 

111. Starting no later than 24 months after the effective date of this permit, 
implement an audit/inspection program for sites identified pursuant to 
SS.C.7.b.ii. above. 

• All identified sites with a business address shall be provided, by mail, 
telephone, or in person, information about activities that may generate 
pollutants and the source control requirements applicable to those 
activities. This information may be provided all at one time or spread out 
over the last three years of the permit term to allow for some tailoring and 
distribution of the information during site inspections. Businesses may 
self-certify compliance with the source control requirements at the 
discretion of the Permittee. The Permittee shall inspect 20% of these sites 
annually to assure BMP effectiveness and compliance with source control 
requirements. The Permittee may select which sites to inspect each year 
and is not required to inspect 100% of sites over a S-year period. Sites 
may be prioritized for inspection based on their land use category, 
potential for pollution generation, proximity to receiving waters, or to 
address an identified pollution problem within a specific geographic area 
or sub-basin. The Permittee may count follow up compliance inspections 
at the same site toward the 20% inspection rate. 

• Each Permittee shall inspect 100% of sites identified through legitimate 
complaints. 

IV. No later than 24 months after the effective date ofthis permit, each 
Permittee shall implement a progressive enforcement policy to require sites 
to come into compliance with stormwater requirements within a reasonable 
time period as specified below: 
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• If the Permittee determines, through inspections or otherwise, that a site 
has failed to adequately implement required BMPs, the Permittee shall 
take appropriate follow-up action(s) which may include: phone calls, 
reminder letters or follow-up inspections. 

• When a Permittee determines that a facility has failed to adequately 
implement BMPs after a follow-up inspection, the Permittee shall take 
further enforcement action as established through authority in its 
municipal code and ordinances, or through the judicial system. 

• Each Permittee shall maintain records, including documentation of each 
site visit, inspection reports, warning letters, notices of violations, and 
other enforcement records, demonstrating an effort to bring facilities into 
compliance. Each Permittee shall also maintain records of sites that are 
not inspected because the property owner denies entry. 

• A Permittee shall contact Ecology immediately upon discovering a 
source control violation that presents a severe threat to human health or 
the environment. A Permittee may refer non-emergency violations of 
local ordinances to Ecology, provided, the Permittee also makes a 
documented effort of progressive enforcement. At a minimum, a 
Permittee's enforcement effort shall include documentation of 
inspections and warning letters or notices of violation. 

v. No later than 24 months after the effective date of this permit, each 
Permittee shall ensure that all staff whose primary job duties are 
implementing the source control program are trained to conduct these 
activities. The training shall cover the legal authority for source control 
(adopted codes, ordinances, rules, etc.), source control BMPs and their 
proper application, inspection protocols, and enforcement procedures. 
Follow-up training shall be provided as needed to address changes in 
procedures, techniques or staffing. Permittees shall document and maintain 
records of the training provided and the staff trained. 

8. Illicit Connections and Illicit Discharges Detection and Elimination 

a. The SWMP shall include an ongoing program to detect, remove and prevent 
illicit connections and illicit discharges, including spills, into the municipal 
separate storm sewers owned or operated by the Permittee. 

b. Minimum Performance Measures: 
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1. No later than the effective date of this permit, each Permittee shall continue 
implementing an on-going program to prevent, identify and respond to illicit 
connections and illicit discharges. The program shall include procedures for 
reporting and correcting or removing illicit connections, spills and other 
illicit discharges when they are suspected or identified. No later than 24 
months after the effective date of this permit, each permittee shall develop 
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procedures for addressing pollutants entering the MS4 from an 
interconnected, adjoining MS4. 

Illicit connections and illicit discharges shall be identified through field 
screening, inspections, complaints/reports, construction inspections, 
maintenance inspections, source control inspections, and/or monitoring 
infom1ation, as appropriate. 

11. No later than 18 months after the effective date of this permit, each 
Permittee shall evaluate, and if necessary update, existing ordinances or 
other regulatory mechanisms to effectively prohibit non-stormwater, illicit 
discharges, including spills, into the Permittee's municipal separate storm 
sewer system. 

(1) The ordinance or other regulatory mechanism does not need to prohibit 
the following categories of non-stormwater discharges: 

o Diverted stream flows; 
o Rising ground waters; 
o Uncontaminated ground water infiltration (as defined at 40 CFR 

35.2005(20)); 
o Uncontaminated pumped ground water; 
o Foundation drains; 
o Air conditioning condensation; 
o Irrigation water from agricultural sources that is commingled with 

urban stormwater; 
o Springs; 
o Water from crawl space pumps; 
o Footing drains; and 
o Flows from riparian habitats and wetlands. 

(2) The ordinance or other regulatory mechanism, shall prohibit the 
following categories of non-stormwater discharges unless the stated 
conditions are met: 

o Discharges from potable water sources, including water line 
flushing, hyperchlorinated water line flushing, fire hydrant system 
flushing, and pipeline hydrostatic test water. Planned discharges 
shall be de-chlorinated to a concentration of 0.1 ppm or less, pH­
adjusted if necessary, and volumetrically and velocity controlled to 
prevent resuspension of sediments in the MS4; 

o Discharges from lawn watering and other irrigation runoff. These 
discharges shall be minimized through, at a minimum, public 
education activities (see S5.C.1 0) and water conservation efforts. 

o Dechlorinated swimming pool discharges. The discharges shall be 
dechlorinated to a concentration of 0.1 ppm or less, pH-adjusted and 
reoxygenated if necessary, and volumetrically and velocity 
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controlled to prevent resuspension of sediments in the MS4. 
Swimming pool cleaning wastewater and filter backwash shall not be 
discharged to the MS4. 

o Street and sidewalk wash water, water used to control dust, and 
routine external building washdown that does not use detergents. 
The Permittee shall reduce these discharges through, at a minimum, 
public education activities (see S5.C.1O.) andlor water conservation 
efforts. To avoid washing pollutants into the MS4, Permittees shall 
minimize the amount of street wash and dust control water used. At 
active construction sites, street sweeping shall be performed prior to 
washing the street. 

o Other non-stormwater discharges. Other non-stormwater discharges 
shall be in compliance with the requirements of a stormwater 
pollution prevention plan reviewed by the Permittee which addresses 
such discharges. 

(3) The Permittee's SWMP shall, at a minimum, address each category in 
(2) above in accordance with the conditions stated therein. 

(4) The SWMP shall further address any category of discharges in (1) or (2) 
above if the discharges are identified as significant sources of pollutants 
to waters of the State. 

(5) Non-stormwater discharges covered by another NPDES permit and 
discharges from emergency fire fighting activities are allowed in the 
MS4 in accordance with S2 Authorized Discharges. 

iii. No later than 18 months after the effective date of this permit, each 
Permittee shall ensure that all municipal field staff who are responsible for 
identification, investigation, termination, cleanup, and reporting of illicit 
discharges, including spills, improper disposal and illicit connections, are 
trained to conduct these activities. Follow-up training shall be provided as 
needed to address changes in procedures, techniques or staffing. Permittees 
shall document and maintain records of the training provided and the staff 
trained. 

IV. No later than 24 months after the effective date of this permit, develop and 
implement an ongoing training program for all municipal field staff, which, 
as part of their normal job responsibilities might come into contact with or 
otherwise observe an illicit discharge or illicit connection to the storm sewer 
system, shall be trained on the identification of an illicit discharge or 
connection and on the proper procedures for reporting and responding to the 
illicit discharge or connection. Follow-up training shall be provided as 
needed to address changes in procedures, techniques or staffing. Permittees 
shall document and maintain records of the training provided and the staff 
trained. 
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v. Each Pennittee shall provide a publicly-listed, water quality citizen 
complaints/reports telephone number. Except for Clark County, which shall 
meet this requirement no later than 6 months from the effective date of this 
penn it, this citizen compliant/reports telephone number shall be in place no 
later than the effective date of this pennit. Complaints shall be responded to 
in accordance with SS.C.8.b.vii. and viii., below. 

VI. Each Pennittee shall conduct on-going screening to detect illicit 
connections. The program shall include field screening and source tracing; 
and may also include source control inspections and complaint response. To 
comply with the requirement the Pennittee may use the methods identified 
in Illicit Discharge Detection and Elimination: A Guidance Manual for 
Program Development and Technical Assessments, Center for Watershed 
Protection, October 2004; or field screening methods approved by Ecology 
in a Stonnwater Management Program under a prior Phase I municipal 
stormwater NPDES pennit, provided the approved methods include field 
screening and source tracing. 

(1) Each City covered under this pennit shall prioritize conveyances and 
outfalls and complete field screening for at least 60% of the conveyance 
systems within the Pennittee's incorporated area no later than S years 
from the effective date of the permit. 

(2) Each County covered under this pennit shall prioritize outfalls and 
conveyances in urbanlhigher density rural sub-basins for screening and 
shall complete field screening for at least half of the conveyance systems 
in these areas no later than S years from the effective date of this pennit. 
In addition, Counties shall complete field screening in at least 1 rural 
sub-basin no later than S years from the effective date of this pennit. 

vii. Response to Illicit Connections 

(1) Investigation: Upon discovery or upon receiving a report of a suspected 
illicit connection, Pennittees shall initiate an investigation within 21 
days, to detennine the source and nature of the connection, and the 
responsible party for the connection 

(2) Tennination: Upon confinnation of the illicit nature of a stonn drain 
connection, Pennittees shall use their enforcement authority in a 
documented effort to eliminate the illicit connection within 6 months. 
All illicit connections to the MS4 shall be eliminated. 

(3) Pennittees shall contact Ecology immediately upon discovering an illicit 
connection that presents a severe threat to human health or the 
environment. Pennittees may refer illicit connection violations to 
Ecology provided that the Pennittee also makes a good faith effort of 
progressive enforcement. At a minimum, a Pennittee's enforcement 
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effort shall include documentation of inspections and warning letters 
and/or notices of violation. 

viii. No later than 6 months after the effective date of this permit, each Permittee 
shall either participate in a regional emergency response program, or 
develop and implement procedures to investigate and respond to spills and 
improper disposal into municipal separate storm sewers owned or operated 
by the Permittee. Permittees shall have a program to prioritize and 
investigate complaints/reports or monitoring information that indicates 
potential illicit discharges, including spills. Permittees shall immediately 
respond to problems/violations judged by the Permittee to be urgent, severe, 
or an emergency. Spills of oil or hazardous materials shall be reported to 
appropriate authorities. 

IX. Each Permittee shall track and maintain records of the illicit discharge 
detection and elimination program, including documentation of inspections, 
complaint/spill response and other enforcement records. 

9. Operation and Maintenance Program 

a. The SWMP shall include a program to regulate maintenance activities and to 
conduct maintenance activities by the Permittee that prevent or reduce 
stormwater impacts. The program shall include: 

1. Maintenance standards and programs for proper and timely maintenance of 
public and private stormwater facilities. 

11. Practices for operating and maintaining Permittee's streets, roads, and 
highways to reduce stormwater impacts. 

iii. Policies and procedures to reduce pollutants associated with the application 
of pesticides, herbicides, and fertilizer by the Permittee's agencies or 
departments. 

IV. Practices for reducing storm water impacts from heavy equipment 
maintenance or storage yards, and from material storagefacilities owned or 
operated by the Pern1ittee. 

v. A training component. 

b. Minimum Performance Measures: 
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1. Maintenance Standards. No later than 18 months after the effective date of 
this permit, each Permittee shall establish maintenance standards that are as 
protective or more protective of facility function than those specified in 
Chapter 4 of Volume V of the 2005 Storm water Management Manual for 
Western Washington. For existing facilities which do not have maintenance 
standards, the Permittee shall develop a maintenance standard. 

(1) The purpose of the maintenance standard is to determine if maintenance 
is required. The maintenance standard is not a measure of the facility's 
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required condition at all times between inspections. Exceeding the 
maintenance standard between inspections and/or maintenance is not a 
permit violation. 

(2) Unless there are circumstances beyond the Permittee's control, when an 
inspection identifies an exceedence of the maintenance standard, 
maintenance shall be performed: 

o Within 1 year for typical maintenance of facilities, except catch 
basins. 

o Within 6 months for catch basins, and 
o Within 2 years for maintenance that requires capital construction of 

less than $25,000. 

Circumstances beyond the Pennittee's control include denial or delay of 
access by property owners, denial or delay of necessary pennit 
approvals, and unexpected reallocations of maintenance staff to perfonn 
emergency work. For each exceedence of the required timeframe, the 
Pennittee shall document the circumstances and how they were beyond 
the Pennittee's control. 

11. Maintenance of stormwater facilities regulated by the Permittee 

/' !(!(F. 

June / >-, ]001) 

(1) No later than 18 months after the effective date of this penn it, each 
Pennittee shall evaluate and, if necessary, update existing ordinances or 
other enforceable documents requiring maintenance of all pennanent 
stonnwater treatment and flow control facilities regulated by the 
Permittee (including catch basins), in accordance with maintenance 
standards established under S5.C.9.b.i., above. 

(2) No later than 18 months after the effective date of this pennit, each 
Pennittee shall develop and implement an initial inspection schedule for 
all known, pennanent stonnwater treatment and flow control facilities 
(other than catch basins) regulated by the Pennittee to inspect each 
facility at least once during the tenn of this permit to enforce compliance 
with adopted maintenance standards as needed based on the inspection. 
The inspection program is limited to facilities to which the Pennittee can 
legally gain access, provided the Pennittee shall seek access to the types 
of stonnwater treatment and flow control facilities listed in the 2005 
Storm water Management Manual for Western Washington. 

(3) No later than 4 years after the effective date of this permit, each 
Pennittee shall develop an on-going inspection schedule to annually 
inspect all stonnwater treatment and flow control facilities (other than 
catch basins) regulated by the Permittee. The annual inspection 
requirement may be reduced based on maintenance records. 

Reducing the inspection frequency to less frequently than annually shall 
be based on maintenance records of double the length of time of the 



Phase I 

proposed inspection frequency. In the absence of maintenance records, 
the Permittee may substitute written statements to document a specific 
less frequent inspection schedule. Written statements shall be based on 
actual inspection and maintenance experience and shall be certified in 
accordance with G 19 Certification and Signature. 

(4) No later than 2 years after the effective date of this permit each 
Permittee shall manage maintenance activities to inspect all new 
permanent stormwater treatment and flow control facilities, including 
catch basins, in new residential developments every 6 months during the 
period of heaviest construction to identify maintenance needs and 
enforce compliance with maintenance standards as needed. 

(5) Compliance with the inspection requirements ofS5.C.9.b.ii.(2), (3), and 
(4), above, shall be determined by the presence of an established 
inspection program designed to inspect all sites, and achieving 
inspection of 80% of all sites. 

(6) The Permittee shall require cleaning of catch basins regulated by the 
Permittee if they are found to be out of compliance with established 
maintenance standards in the course of inspections conducted at 
facilities under the requirements ofS5.C.7. (Source Control Program), 
and S5.C.8. (Illicit Connections and Illicit Discharges Detection and 
Elimination), or if the catch basins are part of the treatment or flow 
control systems inspected under the requirements ofS5.C.9. (Operation 
and Maintenance Program) 

iii. Maintenance of stormwater facilities owned or operated by the Permittee 
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(1) No later than 24 months after the effective date of this permit each 
Permittee shall begin implementing a program to annually inspect all 
permanent stormwater treatment and flow control facilities (other than 
catch basins) owned or operated by the Permittee, and implement 
appropriate maintenance action in accordance with adopted maintenance 
standards. The annual inspection requirement may be reduced based on 
inspection records. 

Changing the inspection frequency to less frequently than annually shall 
be based on maintenance records of double the length of time of the 
proposed inspection frequency. In the absence of maintenance records, 
the Permittee may substitute written statements to document a specific 
less frequent inspection schedule. Written statements shall be based on 
actual inspection and maintenance experience and shall be certified in 
accordance with G 19 Certification and Signature. 

(2) No later than 24 months after the effective date of this program each 
Permittee shall begin implementing a program to conduct spot checks of 
potentially damaged permanent treatment and flow control facilities 
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(other than catch basins) after major storm events (24 hour storm event 
with a 10 year recurrence interval). If spot checks indicate widespread 
damage/maintenance needs, inspect all stormwater treatment and flow 
control facilities that may be affected. Conduct repairs or take 
appropriate maintenance action in accordance with maintenance 
standards established under S5.C.9.b.i., above, based on the results of 
the inspections. 

(3) Compliance with the inspection requirements of S5.C.9.b.iii.(1), and (2) 
above, shall be determined by the presence of an established inspection 
program designed to inspect all sites. Compliance during this permit 
term shall be determined by achieving an annual rate of at least 95% of 
inspections no later than 180 days prior to the expiration date of this 
permit. 

iv. Maintenance of Catch Basins Owned or Operated by the Permittee 

(1) No later than 24 months after the effective date of this permit each 
Permittee shall begin implementing a program to annually inspect catch 
basins and inlets owned or operated by the Permittee. 

o Inspections may be conducted on a "circuit basis" whereby a 
sampling of catch basins and inlets within each circuit is inspected to 
identify maintenance needs. Include in the sampling an inspection of 
the catch basin immediately upstream of any system outfall. Clean 
all catch basins within a given circuit for which the inspection 
indicates cleaning is needed to comply with maintenance standards 
established under S5.C.9.b.i., above. 

o As an alternative to inspecting catch basins on a "circuit basis," the 
Permittee may inspect all catch basins, and clean only catch basins 
where cleaning is needed to comply with maintenance standards. 

(2) The annual catch basin inspection schedule may be changed as 
appropriate to meet the maintenance standards based on maintenance 
records of double the length of time of the proposed inspection 
frequency. In the absence of maintenance records for catch basins, the 
Permittee may substitute written statements to document a specific, less 
frequent inspection schedule. Written statements shall be based on actual 
inspection and maintenance experience and shall be certified in 
accordance with G 19 Certification and Signature. 

(3) The disposal of decant water shall be in accordance with the 
requirements in Appendix 6 - Street Waste Disposal. 

v. Records of inspections and maintenance or repair activities conducted by the 
Permittee shall be maintained. Records of maintenance or repair requiring 
capital construction of $25,000 or more shall be maintained and provided in 
the annual report. 
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VI. Within 12 months of the effective date of this permit, establish practices to 
reduce storm water impacts associated with runoff from parking lots, streets, 
roads, and highways owned or operated by the Permittee; and road 
maintenance activities conducted by the Permittee. 

Implementation of practices shall begin no later than 18 months after the 
effective date of this permit, and continue on an ongoing basis throughout 
the term of the permit. The following activities shall be addressed: 

(1) Pipe cleaning 
(2) Cleaning of culverts that convey stormwater in ditch systems 
(3) Ditch maintenance 
(4) Street cleaning 
(5) Road repair and resurfacing, including pavement grinding 
(6) Snow and ice control 
(7) Utility installation 
(8) Maintaining roadside areas, including vegetation management. 
(9) Dust control 
(10) Pavement striping maintenance 

vii. No later than 18 months after the effective date of this permit, each 
Permittee shall establish and implement policies and procedures to reduce 
pollutants in discharges from lands owned or maintained by the Permittee 
subject to this permit. Lands owned or maintained by the Permittee include 
but are not limited to: parks, open space, road right-of-ways, maintenance 
yards, and stormwater treatment and flow control facilities. 

The policies and procedures shall address, but are not limited to: 

(1) Application of fertilizer, pesticides, and herbicides, including the 
development of Nutrient management and Integrated Pest Management 
Plans; 

(2) Sediment and erosion control; 
(3) Landscape maintenance and vegetation disposal; 
(4) Trash management; and 
(5) Building exterior cleaning and maintenance. 

Vlli. No later than 24 months after the effective date of this permit, develop and 
implement an ongoing training program for employees of the Permittee who 
have primary construction, operations or maintenance job functions that 
could impact stormwater quality. Follow-up training shall be provided as 
needed to address changes in procedures, techniques or staffing. Permittees 
shall document and maintain records of the training provided and the staff 
trained. 

IX. Develop and implement a Stormwater Pollution Prevention Plan (SWPPP) 
for all heavy equipment maintenance or storage yards, and material storage 
facilities owned or operated by the Permittee in areas subject to this permit, 
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that are not required to have coverage under the General NPDES Permit/or 
Storm water Discharges Associated with Industrial Activities or another 
NPDES permit that covers stormwater discharges associated with the 
activity. The Permittee shall identify facilities subject to this requirement. 
The SWPPPs shall be developed within 24 months of the effective date of 
this permit. Implementation of non-structural BMPs shall begin immediately 
after the pollution prevention plan is developed. A schedule for 
implementation of structural BMPs shall be included in the SWPPP. Generic 
SWPPPs that can be applied at multiple sites may be used to comply with 
this requirement. The SWPPP shall include periodic visual observation of 
discharges from the facility to evaluate the effectiveness of BMPs. 

10. Education and Outreach Program 

a. The SWMP shall include an education program aimed at residents, businesses, 
industries, elected officials, policy makers, planning staff and other employees 
of the Permittee. The goal of the education program is to reduce or eliminate 
behaviors and practices that cause or contribute to adverse storm water impacts. 
An education program may be developed locally or regionally. 

b. Minimum Performance Measures: 
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1. No later than 12 months after the effective date of this permit, each 
Permittee shall implement or participate in an education and outreach 
program that uses a variety of methods to target the audiences and topics 
listed below. The outreach program shall be designed to achieve measurable 
improvements in each target audience's understanding ofthe problem and 
what they can do to solve it. 

(1) General Public 

o General impacts of stormwater flows into surface waters. 
o Impacts from impervious surfaces. 
o Source control BMPs and environmental stewardship, actions and 

opportunities in the areas of pet waste, vehicle maintenance, 
landscaping and buffers. 

(2) General public and businesses, including home based and mobile 
businesses 

o BMPs for use and storage of automotive chemicals, hazardous 
cleaning supplies, carwash soaps and other hazardous materials. 

o Impacts of illicit discharges and how to report them. 

(3) Homeowners, landscapers and property managers 

o Yard care techniques protective of water quality. 
o BMPs for use and storage of pesticides and fertilizers. 
o BMPs for carpet cleaning and auto repair and maintenance. 
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o Low Impact Development techniques, including site design, pervious 
paving, retention of forests and mature trees. 

o Stormwater treatment and flow control BMPs. 

(4) Engineers, contractors, developers, review staff and land use planners 

o Technical standards for stormwater site and erosion control plans. 
o Low Impact Development techniques, including site design, pervious 

paving, retention of forests and mature trees. 
o Stormwater treatment and flow control BMPs. 

ii. Each Permittee shall implement or participate in an effort to measure 
understanding and adoption of the targeted behaviors for at least one 
targeted audience in at least one subject area. The resulting measurements 
shall be used to direct education and outreach resources most effectively as 
well as to evaluate changes in adoption of the targeted behaviors. 

iii. Each Permittee shall track and maintain records of public education 
activities. 

S6. STORMWATER MANAGEMENT PROGRAM FOR CO-PERMITTEES AND 
SECONDARY PERMITTEES 

A. This section applies to all Secondary Permittees, whether coverage under this Permit is 
obtained individually, or as a Co-Permittee with a City and/or Town and/or County 
and/or another Secondary Permittee. 

I. To the extent allowable under state, federal and local law, all components are 
mandatory for each Secondary Permittee covered under this permit, whether 
covered as an individual Permittee or as a Co-Permittee. 

2. Each Secondary Permittee shall develop and implement a stormwater management 
program (SWMP). The SWMP shall be designed to reduce the discharge of 
pollutants from regulated small MS4s to the maximum extent practicable and 
protect water quality. 

3. Unless an alternate implementation schedule is established by Ecology as a 
condition of permit coverage, the SWMP shall be developed and implemented in 
accordance with the schedules contained in this section and shall be fully developed 
and implemented no later than 1 80 days before the expiration date of this Permit. 
Notwithstanding the schedules in this Permit, Secondary Permittees that are already 
implementing some or all of the required SWMP components shall continue 
implementation of those components. 

4. Secondary Permittees may implement parts of their SWMP in accordance with the 
schedule for cities, towns and counties in S5 Storm water Management Program, 
provided they have signed a memorandum of understanding or other agreement to 
jointly implement the activity or activities with one or more jurisdictions listed in 
Sl.B., and submitted a copy of the agreement to Ecology. 
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5. Secondary Permittees and Co-Permittees shall prepare written documentation of the 
SWMP. The SWMP documentation shall be organized according to the program 
components and shall be updated at least annually for submittal with the Permittee's 
annual reports to Ecology. 

a. For all Secondary Permittees except the Port of Seattle and the Port of Tacoma, 
The SWMP documentation shall include: 

1. A description of each of the program components included in S6.D.I. 
through S6.D.6., and 

11. Any additional actions necessary to meet the requirements of applicable 
TMDLs pursuant to S7 Compliance with Total Maximum Daily Load 
Requirements. 

b. For the Port of Tacoma and the Port of Seattle the SWMP documentation shall 
include: 

1. A description of each of the program components included in S6.E.1. 
through S6.E.7., and 

11. Any additional actions necessary to meet the requirements of applicable 
TMDLs pursuant to S7 Compliance with Total Maximum Daily Load 
Requirements. 

6. Conditions S6.A., S6.B., and S6.C. are applicable to all Co-Permittees and 
Secondary Permittees covered under this permit. In addition: 

a. S6.D. is applicable to all Secondary Permittees except the Port of Seattle and the 
Port of Tacoma. S6.D. does not apply to Permittees listed in S1.B., or S1.c. 

b. S6.E. is applicable only to the Port of Seattle and the Port of Tacoma. 

c. S6.F. is applicable only to King County as a Co-Permittee with the City of 
Seattle for MS4s owned by King County but located within the City of Seattle. 

B. Coordination 

The SWMP shall include mechanisms to encourage coordinated stormwater-related 
policies, programs and projects within a watershed and interconnected MS4s. Where 
relevant and appropriate, the SWMP shall also include coordination among 
departments of the Secondary Permittee to ensure compliance with the terms of this 
permit. 

C. Legal Authority 

To the extent allowable under state law and federal law, each Secondary Permittee shall 
be able to demonstrate that it can operate pursuant to legal authority which authorizes 
or enables the Secondary Permittee to control discharges to and from municipal 
separate storm sewers owned or operated by the Secondary Permittee. 

This legal authority may be a combination of statutes, ordinances, permits, contracts, 
orders, interagency agreements, or similar instruments . 
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D. Stormwater Management Program for Secondary Permittees 

The tenn "Secondary Pennittees" means drainage, diking, flood control, or diking and 
drainage districts, Ports (other than the Ports of Seattle and Tacoma, (see S6.E.», public 
colleges and universities, and any other owners or operators of municipal separate 
stonn sewers located within the municipalities that are listed as Pennittees in S 1.B. The 
Stonnwater Management Program (SWMP) for Secondary Pennittees shall include the 
following components: 

1. Public Education and Outreach 

Each Secondary Pennittee shall implement the following stonnwater education 
strategies: 

a. Stonn drain inlets owned and operated by the Secondary Pennittee that are 
located in maintenance yards, in parking lots, along sidewalks, and at pedestrian 
access points shall be clearly and pennanently labeled with the message "Dump 
no waste" and indicating the point of discharge as a river, lake, bay, or ground 
water. 

i. No later than three years from the date of penn it coverage, at least 50 
percent of these inlets shall be labeled. 

11. No later than 180 days prior expiration date of this Pennit, or as 
established as a condition of coverage by Ecology, all of these inlets shall 
be labeled. 

iii. As identified during visual inspection and regular maintenance of storm 
drain inlets per the requirements of S6.D.3.d. and S6.D.6.a.i. below, or as 
otherwise reported to the Secondary Pennittee, any inlet having a label 
that is no longer clearly visible and/or easily readable shall be re-labeled 
within 90 days. 

b. Each year, beginning no later than three years from the date of pennit coverage, 
public ports, colleges and universities shall distribute educational infonnation to 
tenants and residents on the impact of stonnwater discharges on receiving 
waters, and steps that can be taken to reduce pollutants in stonnwater runoff. 
Different combinations of topics shall be addressed each year, and, before the 
expiration date of this Pennit. Where relevant, tenants and residents shall 
receive educational infonnation about the following topics: 

1. How stonnwater runoff affects local waterbodies, 

ii. Proper use and application of pesticides and fertilizers, 

iii. Benefits of using well-adapted vegetation, 

IV. Alternative equipment washing practices, including cars and trucks that 
minimize pollutants in stonnwater, 
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v. Benefits of proper vehicle maintenance and alternative transportation 
choices; proper handling and disposal of wastes, including the location of 
hazardous waste collection facilities in the area, 

VI. Hazards associated with illicit connections, and 

vii. Benefits of litter control and proper disposal of pet waste. 

Compliance with this requirement may be achieved through participation in the 
local jurisdiction's public education and outreach programs. 

2. Public Involvement and Participation 

No later than 180 days before the expiration date of this Permit, or as established as 
a condition of coverage by the Ecology, each Secondary Permittee shall: 

a. Publish a public notice in the local newspaper or on the Permittee's website and 
solicit public review of its SWMP. 

b. Make the latest updated version of the SWMP available to the public. If the 
Secondary Permittee maintains a website, the SWMP shall be posted on the 
Secondary Permittee's website. 

3. Illicit Discharge Detection and Elimination 

Each Secondary Permittee shall: 

a. From the date of permit coverage, comply with all relevant ordinances, rules, 
and regulations of the local jurisdiction( s) in which the Secondary Permittee is 
located that govern non-stormwater discharges. 

b. Develop and adopt appropriate policies prohibiting illicit discharges no later 
than one year from the date of permit coverage. Identify possible enforcement 
mechanisms no later than one year from the date of permit coverage; and, no 
later than eighteen months from the date of permit coverage, develop and 
implement an enforcement plan using these mechanisms to ensure compliance 
with illicit discharge policies. These policies shall address, at a minimum: illicit 
connections; non-stormwater discharges, including spills as defined below; or 
otherwise improperly disposing of hazardous materials, pet waste, and litter. 

1. Non-stormwater discharges covered by another NPDES permit and 
discharges from emergency fire fighting activities are allowed in the MS4 in 
accordance with S2 Authorized Discharges. 

11. The policies do not need to prohibit the following categories of non­
stormwater discharges: 

• Diverted stream flows, 
• Rising ground waters, 
• Uncontaminated ground water infiltration (as defined at 40 CFR 

35.2005(20», 
• Uncontaminated pumped ground water, 
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• Foundation drains, 
• Air conditioning condensation, 
• Irrigation water from agricultural sources that is commingled with urban 

stormwater, 
• Springs, 
• Water from crawl space pumps, 
• Footing drains, and 
• Flows from riparian habitats and wetlands. 

iii. The policies shall prohibit the following categories of non-storm water 
discharges, unless the stated conditions are met: 

• Discharges from potable water sources, including water line flushing, 
hyperchlorinated water line flushing, fire hydrant system flushing, and 
pipeline hydrostatic test water. Planned discharges shall be de­
chlorinated to a concentration of 0.1 ppm or less, pH-adjusted if 
necessary, and volumetrically and velocity controlled to prevent 
resuspension of sediments in the MS4; 

• Discharges from lawn watering and other irrigation runoff. These 
discharges shall be minimized through, at a minimum, public education 
activities and water conservation efforts conducted by the Secondary 
Permittee and/or the local jurisdiction. 

• Dechlorinated swimming pool discharges. The discharges shall be 
dechlorinated to a concentration of 0.1 ppm or less, pH-adjusted and 
reoxygenated if necessary, and volumetrically and velocity controlled to 
prevent resuspension of sediments in the MS4. Swimming pool cleaning 
wastewater and filter backwash shall not be discharged to the MS4. 

• Street and sidewalk wash water, water used to control dust, and routine 
external building washdown that does not use detergents. The Secondary 
Permittee shall reduce these discharges through, at a minimum, public 
education activities and/or water conservation efforts conducted by the . 
Secondary Pem1ittee and/or the local jurisdiction. To avoid washing 
pollutants into the MS4, the Secondary Permittee shall minimize the 
amount of street wash and dust control water used. At active 
construction sites, street sweeping shall be performed prior to washing 
the street. 

• Other non-stormwater discharges shall be in compliance with the 
requirements of a stormwater pollution prevention plan reviewed by the 
Permittee which addresses control of such discharges. 

IV. The Secondary Permittee's SWMP shall, at a minimum, address each 
category in iii above in accordance with the conditions stated therein. 
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v. The SWMP shall further address any category of discharges in ii or iii above 
if the discharge is identified as a significant source of pollutants to waters of 
the State. 

c. No later than 180 days before the expiration date of this Permit, or as 
established as a condition of coverage by Ecology, develop a storm sewer 
system map showing the locations of all known storm drain outfalls, labeling 
the receiving waters, and delineating the areas contributing runoff to each 
outfall. Make the map (or completed portions of the map) available on request 
to Ecology and/or to other Permittees or Secondary Permittees. The preferred, 
but not required, format of submission will be an electronic format with fully 
described mapping standards. An example description is provided on Ecology's 
website. 

d. Conduct field inspections and visually inspect for illicit discharges at all known 
outfalls that discharge to surface waters. Visually inspect at least one third (on 
average) of all known outfalls each year beginning no later than two years from 
the date of permit coverage. Develop and implement procedures to identify and 
remove illicit discharges. Keep records of inspections and follow-up activities. 

e. No later than 180 days before the expiration date of this Permit, or as 
established as a condition of coverage by the Ecology, develop and implement a 
spill response plan that includes coordination with a qualified spill responder. 

f. No later than two years from permit coverage date, provide staff training or 
coordinate with existing training efforts to educate relevant staff on proper best 
management practices for preventing spills and illicit discharges. All relevant 
staff shall be trained. 

4. Construction Site Stormwater Runoff Control 

From the date of pem1it coverage, each Secondary Permittee shall: 

a. Comply with all relevant ordinances, rules, and regulations of the local 
jurisdiction(s) in which the Secondary Permittee is located that govern 
construction phase stormwater pollution prevention. 

b. For all construction projects under the control of the Secondary Permittee, 
which require a construction stormwater permit, Secondary Permittees shall 
obtain coverage under the NPDES General Permit for Stormwater Discharges 
Associated with Construction Activities, or an alternative individual NPDES 
permit prior to discharging construction related stormwater. 

c. Coordinate with the local jurisdiction regarding projects owned and operated by 
other entities which discharge into the Secondary Permittee's MS4, to assist the 
local jurisdiction with achieving compliance with all relevant ordinances, rules, 
and regulations of the localjurisdiction(s). 



d. Provide training or coordinate with existing training efforts to educate relevant 
staff in erosion and sediment control BMPs and requirements, or hire trained 
contractors to perform the work. 

e. Coordinate as requested with Ecology or the local jurisdiction to provide access 
for inspection of construction sites or other land disturbances, which are under 
the control of the Secondary Permittee during the active grading and/or 
construction period. 

5. Post-Construction Stormwater Management for New Development and 
Redevelopment 

From the date of permit coverage, each Secondary Permittee shall: 

a. Comply with all relevant ordinances, rules and regulations of the local 
jurisdiction(s) in which the Secondary Permittee is located that govern post­
construction stormwater pollution prevention measures. 

b. Coordinate with the local jurisdiction regarding projects owned and operated by 
other entities which discharge into the Secondary Permittee's MS4, to assist the 
local jurisdiction with achieving compliance with all relevant ordinances, rules, 
and regulations of the local jurisdiction( s). 

6. Pollution Prevention and Good Housekeeping for Municipal Operations 

Each Secondary Permittee shall: 

a. No later than three years from the date of permit coverage, develop and 
implement a municipal operation and maintenance (O&M) plan to minimize 
stormwater pollution from activities conducted by the Secondary Permittee. The 
O&M Plan shall include appropriate pollution prevention and good 
housekeeping procedures for all of the following operations, activities, and/or 
types of facilities that are present within the Secondary Permittee's boundaries. 
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1. Stormwater collection and conveyance system, including catch basins, 
stormwater sewer pipes, open channels, culverts, structural stormwater 
controls, and structural runoff treatment and/or flow control facilities. The 
O&M Plan shall address, but is not limited to: scheduled inspections and 
maintenance activities, including cleaning and proper disposal of waste 
removed from the system. Secondary Permittees shall properly maintain 
stormwater collection and conveyance systems owned or operated by the 
Secondary Permittee and regularly inspect and maintain all structural post­
construction stormwater BMPs to ensure facility function. 

For facilities located in Western Washington, Secondary Permittees shall 
establish maintenance standards that are as protective or more protective of 
facility function than those specified in Chapter 4 Volume V of the 2005 
Storm water Management Manualfor Western Washington. 

For facilities located in Eastern Washington, Secondary Permittees shall 
establish maintenance standards that are as protective or more protective of 
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facility function than those specified in Chapters 5, 6 and 8 of the 2004 
Stormwater Management Manual/or Eastern Washington. 

Secondary Permittees shall conduct spot checks of stormwater treatment and 
flow control facilities following a 24 hour storm event with a lO-year or 
greater recurrence interval. 

11. Roads, highways, and parking lots. The O&M Plan shall address, but is not 
limited to: deicing, anti-icing, and snow removal practices; snow disposal 
areas; material (e.g. salt, sand, or other chemical) storage areas; all-season 
BMPs to reduce road and parking lot debris and other pollutants from 
entering the MS4. 

iii. Vehicle fleets. The O&M Plan shall address, but is not limited to: storage, 
washing, and maintenance of Secondary Permittee vehicle fleets; and 
fueling facilities. Secondary Permittees shall conduct all vehicle and 
equipment washing and maintenance in a self-contained covered building or 
in designated wash and/or maintenance areas. 

IV. External building maintenance. The O&M Plan shall address, building 
exterior cleaning and maintenance including cleaning, washing, painting and 
other maintenance activities. 

v. Parks and open space. The O&M Plan shall address, but is not limited to: 
proper application of fertilizer, pesticides, and herbicides; sediment and 
erosion control; BMPs for landscape maintenance and vegetation disposal; 
and trash management. 

VI. Material storage areas, heavy equipment storage areas, and maintenance 
areas. Secondary Permittees shall develop and implement a Stormwater 
Pollution Prevention Plan to protect water quality at each of these facilities 
owned or operated by the Secondary Permittee and not covered under the 
General NPDES Permit for Stormwater Discharges Associated with 
Industrial Activities or under another NPDES permit that covers stormwater 
discharges associated with the activity. 

vii. Other facilities that would reasonably be expected to discharge 
contaminated runoff. The O&M Plan shall address proper stormwater 
pollution prevention practices for each facility. 

b. From the date of coverage under this Permit, Secondary Permittees shall also 
have permit coverage for all facilities operated by the Secondary Permittee that 
are required to be covered under the General NPDES Permit for Stormwater 
Discharges Associated with Industrial Activities. 

c. The O&M Plan shall include sufficient documentation and records as necessary 
to demonstrate compliance with the O&M Plan requirements in S6.D.6.a.i. 
through vii above. 



d. Train all employees whose construction, operations, or maintenance job 
functions may impact stormwater quality. The training shall address: 

1. The importance of protecting water quality, 

ii. The requirements of this Permit, 

iii. Operation and maintenance requirements, 

IV. Inspection procedures, 

v. Ways to perform their job activities to prevent or minimize impacts to water 
quality, and 

VI. Procedures for reporting water quality concerns, including potential illicit 
discharges. 

E. Stormwater Management Program for the Port of Seattle and Port of Tacoma 

The Stormwater Management Program (SWMP) for the Port of Seattle and the Port of 
Tacoma shall be developed and implemented in accordance with the schedules 
contained in this section and shall be fully developed and implemented no later than 
three years from the effective date of coverage. 

Notwithstanding the schedules for implementation of SWMP components contained in 
this permit, Permittees that are already implementing some or all of the SWMP 
components in this section shall continue implementation of those components of their 
SWMP. 

The SWMP for the Port of Seattle and the Port of Tacoma of shall include the 
following components: 

1. Education Program 

The SWMP shall include an education program aimed at tenants and Port 
employees. The goal of the education program is to reduce or eliminate behaviors 
and practices that cause or contribute to adverse stormwater impacts. 

Minimum Performance Measure 

a. No later than 18 months after receiving coverage under this permit, the 
Permittee shall make educational materials available to tenants and Port 
employees whose job duties could impact stormwater. 

2. Public Involvement and Participation 

No later than 180 days before the expiration date of this Permit, each Port shall: 

a. Publish a public notice in the local newspaper and solicit public review of its 
SWMP. 

b. Make the latest updated version of the SWMP available to the public. The 
SWMP shall be posted on the Port's website. 
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3. Illicit Discharge Detection and Elimination 

The SWMP shall include a program to detect, remove and prevent illicit 
connections and illicit discharges, including spills, into the municipal separate 
storm sewers owned or operated by the Port. 

Minimum Performance Measures 

a. From the date of permit coverage, comply with all ordinances, rules, and 
regulations of the local jurisdiction( s) in which the Port district's MS3 is located 
that govern non-stormwater discharges. 

b. Develop and adopt appropriate policies prohibiting illicit discharges no later 
than one year from the date of permit coverage. Identify possible enforcement 
mechanisms no later than one year from the date of permit coverage and, no 
later than eighteen months from the date of permit coverage, develop and 
implement an enforcement plan using these mechanisms to ensure compliance 
with illicit discharge policies. These policies shall address, at a minimum: illicit 
connections; non-stormwater discharges, including spills as defined below; or 
otherwise improperly disposing of hazardous materials, pet waste, and litter. 

1. Non-stormwater discharges covered by another NPDES pernlit and 
discharges from emergency fire fighting activities are allowed in the MS4 in 
accordance with S2 Authorized Discharges. 

11. The policies do not need to prohibit the following categories of non­
stormwater discharges: 

• Diverted stream flows, 
• Rising ground waters, 
• Uncontaminated ground water infiltration (as defined at 40 CFR 

35.2005(20)), 
• Uncontaminated pumped ground water, 
• Foundation drains, 
• Air conditioning condensation, 
• Irrigation water from agricultural sources that is commingled with urban 

stormwater, 
• Springs, 
• Water from crawl space pumps, 
• Footing drains, and 
• Flows from riparian habitats and wetlands. 

iii. The policies shall prohibit the following categories of non-stormwater 
discharges unless the stated conditions are met: 
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• Discharges from potable water sources, including water line flushing, 
hyperchlorinated water line flushing, fire hydrant system flushing, and 
pipeline hydrostatic test water. Planned discharges shall be de­
chlorinated to a concentration of 0.1 ppm or less, pH-adjusted if 



necessary, and volumetrically and velocity controlled to prevent 
resuspension of sediments in the MS4. 

• Discharges from lawn watering and other irrigation runoff. These 
discharges shall be minimized through, at a minimum, public education 
activities and water conservation efforts conducted by the Secondary 
Permittee and/or the local jurisdiction. 

• Dechlorinated swimming pool discharges. The discharges shall be 
dechlorinated to a concentration of 0.1 ppm or less, pH-adjusted and 
reoxygenated if necessary, and volumetrically and velocity controlled to 
prevent resuspension of sediments in the MS4. Swimming pool cleaning 
wastewater and filter backwash shall not be discharged to the MS4. 

• Street and sidewalk wash water, water used to control dust, and routine 
external building wash down that does not use detergents. The Ports of 
Seattle and Tacoma shall reduce these discharges through, at a 
minimum, public education activities and/or water conservation efforts 
conducted by the Port and/or the local jurisdiction. To avoid washing 
pollutants into the MS4, the amount of street wash and dust control 
water used shall be minimized. At active construction sites, street 
sweeping shall be performed prior to washing the street. 

• Other non-stormwater discharges shall be in compliance with the 
requirements of a stormwater pollution prevention plan reviewed by the 
Permittee which addresses control of such discharges. 

iv. The SWMP shall, at a minimum, address each category in iii above in 
accordance with the conditions stated therein. 

v. The SWMP shall further address any category of discharges in ii or iii above 
if the discharge is identified as a significant source of pollutants to waters of 
the State. 

c. The SWMP shall include an ongoing program for gathering, maintaining, and 
using adequate information to conduct planning, priority setting, and program 
evaluation activities for Port-owned properties. The following information will 
be gathered and retained: 

i. Mapping of known municipal separate stOrnl sewer outfalls, and maps 
depicting land use for property owned by the Port, and all other properties 
served by municipal separate storm sewers known to and owned or operated 
by the Port. The mapping shall be completed within 2 years of receiving 
coverage under this permit. 

11. Mapping of tributary conveyances, and the associated drainage areas of 
municipal separate storm sewer outfalls owned or operated by the Port, with 
a 24 inch nominal diameter or larger, or an equivalent cross-sectional area 
for non-pipe systems. The mapping shall be completed within 2 years of 
receiving coverage under this permit. 
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iii. To the extent consistent with national security laws and directives, each Port 
shall make available to Ecology upon request, GIS data layers generated by 
the Port depicting outfall locations, land use, tributary conveyances and 
associated drainage areas of outfalls owned or operated by the Port. The 
preferred format of submission will be an electronic format with fully 
described mapping standards. An example description is provided at 
Ecology's website. 

iv. No later than 24 months after receiving coverage under this permit, develop 
and implement a program to document operation and maintenance records 
for stormwater facilities covered under this permit. The information shall be 
available for inspection by Ecology. 

v. Upon request, and to the extent consistent with national security laws and 
directives, mapping information and operation and maintenance records 
shall be provided to the City or County in which the Port is located. 

d. Conduct field inspections and visually inspect for illicit discharges at all known 
outfalls that discharge to surface waters. Visually inspect at least one third (on 
average) of all known outfalls each year beginning no later than 3 years from the 
date of permit coverage. Develop and implement procedures to identify and 
remove any illicit discharges. Keep records of inspections and follow-up 
activities. 

e. 180 days before the expiration date of this Permit, develop and implement a spill 
response plan that includes coordination with a qualified spill responder. 

f. Provide staff training or coordinate with existing training efforts to educate 
relevant staff on proper best management practices for preventing spills and illicit 
discharges. 

4. Construction Site Stormwater Runoff Control 

The SWMP shall include a program to reduce pollutants in stormwater runoff from 
construction activities under the functional control of the Permittee. 

Minimum performance measures: 

a. Comply with all relevant, rules, and regulations of the local jurisdiction( s) in 
which the Port is located that govern construction phase storm water pollution 
prevention measures. Within one year of the effective date of coverage, and to 
the extent allowed by local ordinances, rules, and regulations, comply with the 
applicable minimum technical requirements for new development and 
redevelopment contained in Appendix 1. 

b. When applicable, seek and obtain coverage under the General NPDES Permit 
for Stormwater Discharges Associated with Construction Activities. 

c. Coordinate with the local jurisdiction regarding projects owned and operated by 
other entities which discharge into interconnected MS3s, to assist the local 

1'/ )()(j/, 



I Jhmicipai !nn\\'d/(T {'r-TlIli! 

jurisdiction with achieving compliance with all relevant ordinances, rules, and 
regulations of the local jurisdiction( s). 

d. Provide training or coordinate with existing training efforts to educate port staff 
responsible for implementing construction stormwater erosion and sediment 
control BMPs and requirements, or hire trained contractors to perform the work. 

e. Coordinate as requested with Ecology or the local jurisdiction to provide access 
for inspection of construction sites or other land disturbances that are under the 
control of the Port during the active grading and/or construction period. 

5. Post-Construction Stonnwater Management for New Development and 
Redevelopment 

The SWMP shall include a program to address post-construction stormwater runoff 
from new development and redevelopment projects. The program shall establish 
controls to prevent or minimize water quality impacts. 

Minimum perfonnance measures: 

a. Comply with all relevant ordinances, rules and regulations of the local 
jurisdiction(s) in which the Port is located that govern post-construction 
stormwater pollution prevention measures, including proper operation and 
maintenance of the MS3. Within one year of the effective date of permit 
coverage, and to the extent allowed by local ordinances, rules, and regulations, 
comply with the applicable the minimum technical requirements for new 
development and redevelopment contained in Appendix 1. 

b. Coordinate with the local jurisdiction regarding projects owned and operated by 
other entities which discharge into interconnected MS3s, to assist the local 
jurisdiction in achieving compliance with all relevant ordinances, rules, and 
regulations of the local jurisdiction(s). 

6. Operation and Maintenance Program 

The SWMP shall include an operation and maintenance program for all stormwater 
treatment and flow control facilities, and catch basins to ensure that BMPs continue 
to function properly. 

Minimum Perfonnance Measures: 

a. Each Port shall prepare an operation and maintenance manual for all stormwater 
BMPs that are under the functional control of the Permittee and which discharge 
stonnwater to its MS3, or to an interconnected MS3. 

)(J{(:', 

i. The O&M manual shall be completed no later than 2 years after receiving 
coverage under this pennit. A copy of the manual shall be retained in the 
appropriate Port department. 

ii. The operation and maintenance manual shall establish facility-specific 
maintenance standards that are as protective, or more protective than those 
specified in Chapter 4 of Volume V of the 2005 Storm water Management 
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Manual/or Western Washington. For existing stormwater facilities which 
do not have maintenance standards, the Permittee shall develop a 
maintenance standard. 

iii. The purpose of the maintenance standard is to detem1ine if maintenance is 
required. The maintenance standard is not a measure of the facility's 
required condition at all times between inspections. Exceeding the 
maintenance standards between inspections and/or maintenance is not a 
permit violation. Maintenance actions shall be performed within the time 
frames specified in S6.E.6.b.ii. 

b. The Port will manage maintenance activities to inspect all stormwater BMPs 
listed in the O&M manual annually, and take appropriate maintenance action in 
accordance with the O&M manual. 

1. The Permittee may change the inspection frequency to less than annually, 
provided the maintenance standards are still met. Reducing the annual 
inspection frequency shall be based on maintenance records of double the 
length of time of the proposed inspection frequency. In the absence of 
maintenance records, the Permittee may substitute written statements to 
document a specific less frequent inspection schedule. Written statements 
shall be based on actual inspection and maintenance experience and shall be 
certified in accordance with G 19 Certification and Signature. 

11. Unless there are circumstances beyond the Permittees control, when an 
inspection identifies an exceedence of the maintenance standard, 
maintenance shall be performed: 

• Within 1 year for wet pool facilities and retention/detention ponds. 
• Within 1 year for typical maintenance of facilities, except catch basins. 
• Within 6 months for catch basins, and 
• Within 2 years for maintenance that requires capital construction of 

less than $25,000. 

Circumstances beyond the Permittee's control include denial or delay of 
access by property owners, denial or delay of necessary permit approvals, 
and unexpected reallocations of maintenance staff to perform emergency 
work. For each exceedence of the required timeframe, the Permittee shall 
document the circumstances and how they were beyond their control. 

c. The Port shall provide appropriate training for Port maintenance staff. 

d. The Port will maintain records of inspections and maintenance activities. 

7. Source Control in existing Developed Areas 

The SWMP shall include the development and implementation of one or more 
Stormwater Pollution Prevention Plans (SWPPPs). A SWPPP is a documented plan 
to identify and implement measures to prevent and control the contamination of 
discharges of stormwater to surface or ground water. SWPPP(s) shall be prepared 
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and implemented for all Port-owned lands, except environmental mitigation sites 
owned by the Port, that are not covered by a NPDES permit issued by Ecology that 
covers stormwater discharges. 

Minimum Performance Measures 

a. SWPPP(s) shall be developed within 24 months ofreceiving coverage under 
this permit. 

b. The SWPPP(s) shall include a facility assessment including a site plan, 
identification of pollutant sources, and description of the drainage system. 

c. The SWPPP(s) shall include a description of the BMPs used or proposed for use 
by the Permittee. Stormwater BMPs shall be selected from the 2005 Storm water 
Management Manualfor Western Washington (or an equivalent Manual 
approved by Ecology). Implementation of non-structural BMPs shall begin 
immediately after the pollution prevention plan is developed. A schedule for 
implementation of structural BMPs shall be included in the SWPPP(s). 

d. The Port shall maintain a list of sites covered by the SWPPP( s) required under 
this permit. At least 15% of the listed sites shall be inspected annually, and 80% 
of the total number of listed properties shall be inspected by 180 days before the 
expiration date ofthe permit. 

e. The SWPPP(s) shall include policies and procedures to reduce pollutants 
associated with the application of pesticides, herbicides and fertilizer. 

f. The SWPPP(s) shall include measures to prevent, identify and respond to illicit 
discharges, including illicit connections, spills and improper disposal. 
Immediately upon becoming aware of a spill into the drainage system owned or 
operated by the Port, the Port shall notify the City or County it is located in, and 
notify Ecology. 

g. The SWPPP(s) shall include a component related to inspection and maintenance 
of stormwater facilities and catch basins that is consistent with the Port's 
Operation and Maintenance Program, as specified in S6.E.6. above. 

8. Monitoring Program. Monitoring requirements for the Port of Seattle and Port of 
Tacoma are included in Special Condition S8. 

F. Stormwater Management Program for King County as a Co-Permittee 

King County, as a Co-Permittee with the City of Seattle for the discharges from outfalls 
King County owns or operates in the City, shall participate in the City of Seattle's 
Stormwater Management Program in accordance with the Joint Stormwater 
Management Program element of the Memorandum of Agreement between the City 
and County dated September 25, 1995. The apportionment of responsibilities for 
stormwater management within the City shall be governed solely by the MOA or its 
amendment, provided the City's stormwater management program, including King 
County participation, shall fully comply with SectionS5 of this permit. Any 
amendments to the MOA shall be approved by Ecology before becoming effective. 

-Ii 0/ 72 
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S7. COMPLIANCE WITH TOTAL MAXIMUM DAILY LOAD REQUIREMENTS 

The following requirements apply ifan applicable Total Maximum Daily Load (TMDL) is 
approved for stormwater discharges from MS4s owned or operated by the Permittee. 
Applicable TMDLs are TMDLs which have been approved by EPA on or before the date 
permit coverage is granted. 

A. For applicable TMDLs listed in Appendix 2, affected Permittees shall comply with the 
specific requirements identified in Appendix 2. Each Permittee shall keep records of all 
actions required by this permit that are relevant to applicable TMDLs within their 
jurisdiction. The status of the TMDL implementation shall be included as part of the 
annual report submitted to Ecology. 

Where monitoring is required in Appendix 2, the permittee shall conduct the 
monitoring according to a Quality Assurance Project Plan (QAPP) approved by 
Ecology. 

B. For applicable TMDLs not listed in Appendix 2, compliance with this permit shall 
constitute compliance with those TMDLs. 

C. For TMDLs that are approved by EPA after this permit is issued, Ecology may 
establish TMDL-related permit requirements through future permit modification if 
Ecology determines implementation of actions, monitoring or reporting necessary to 
demonstrate reasonable further progress toward achieving TMDL waste load 
allocations, and other targets, are not occurring and shall be implemented during the 
term of this permit or when this permit is reissued. Permittees are encouraged to 
participate in development ofTMDLs within their jurisdiction and to begin 
implementation. 

S8. MONITORING 

A. Except for the Port of Seattle and the Port of Tacoma, Secondary Permittees are not 
required to conduct water sampling or other testing during the effective term of this 
permit, with the following exceptions: 

1. Any water quality monitoring required for compliance with TMDLs, pursuant to 
section S7 Compliance with Total Maximum Daily Load Requirements and 
Appendix 2 of this permit; and 

2. Any sampling or testing required for characterizing illicit discharges pursuant to 
section S6.D.3. of this permit. 

B. Permittees shall provide the following information in each annual report: 

1. A description of any stormwater monitoring or studies conducted by the Permittee 
during the reporting period. If stormwater monitoring was conducted on behalf of 
the Permittee, or if studies or investigations conducted by other entities were 
reported to the Permittee, a brief description of the type of information gathered or 
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received shall be included in the annual report(s) covering the time period(s) during 
which the information was received. 

2. An assessment of the appropriateness of the BMPs identified by the Permittee for 
each component of the SWMP; and any changes made, or anticipated to be made, to 
the BMPs that were previously selected to implement the SWMP, and why. 

3. Information required pursuant to S8.C.2. below. 

C. The Permittees listed in S 1.B., and the Port of Seattle, and the Port of Tacoma shall 
develop and implement a long-term monitoring program. 

1. The monitoring program shall include three components 

a. Stormwater monitoring which is intended to characterize stormwater runoff 
quantity and quality at a limited number of locations in a manner that allows 
analysis of loadings and changes in conditions over time and generalization 
across the Permittees' jurisdiction. Stormwater monitoring requirements are 
outlined in S8.D. 

b. Targeted storm water management program effectiveness monitoring which is 
intended to improve stormwater management efforts by evaluating at least two 
stormwater management practices that significantly affect the success of or 
confidence in stormwater controls. Stormwater management program 
effectiveness monitoring requirements are outlined in S8.E. 

c. BMP evaluation monitoring is intended to evaluate the effectiveness and 
operation and maintenance requirements of stormwater treatment and 
hydrologic management BMPs. BMP evaluation monitoring requirements are 
outlined in S8.F. 

2. Each of the components of the monitoring program shall include a Quality 
Assurance Project Plan (QAPP). QAPPs shall be prepared in accordance with 
Ecology's QAPP guidelines, available from Ecology's website. The monitoring 
program shall be developed by qualified staff or contractors with experience in 
applying Ecology's or EPA's QAPP Guidelines. 

All QAPPs shall be submitted to Ecology for review, in accordance with the 
deadlines in S8.G. below. QAPPs for Stormwater Monitoring (S8.D.), and 
Stormwater Treatment and Hydrologic Management BMP Evaluation Monitoring 
(S8.F.) shall be reviewed and approved by Ecology prior to monitoring. 

D. Stormwater Monitoring 

1. Stormwater monitoring site selection 

a. Stormwater monitoring sites shall have the tributary conveyance system and 
drainage area mapped, and be suitable for permanent installation and operation 
of flow-weighted composite sampling equipment. Permittees shall document 
how sites are selected and the basin size based on comparison of the times of 
concentration with rainfall durations for typical seasonal storms. 
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Each site must represent a discernible type of land use, but not a single 
industrial or commercial complex. Ideally, to represent a particular land use, no 
less than 80% of the area served by the outfall or conveyance will be classified 
as having that land use. Permittees may move upstream in the conveyance 
system to achieve the desired land use. 

b. Counties shall monitor one outfall or conveyance representing each of the 
following land uses: Commercial, Low density residential, and High density 
residential. 

c. Cities shall monitor one outfall or conveyance representing each of the 
following land uses: Commercial, High density residential, and Industrial. 

d. The Ports of Seattle and Tacoma shall each monitor one outfall or conveyance. 

2. Stormwater monitoring frequency and type of sampling 

a. Each stormwater monitoring site shall be sampled according to the following 
frequency unless good faith efforts with good professional practice by the 
Permittee do not result in collecting a successful sample for the full number of 
storms: 

Sixty-seven percent of the forecasted qualifying storms which result in actual 
qualifying storm events are required to be sampled, up to a maximum of eleven 
(11) storm events per water year. Qualifying storm events are defined in 
S8.D.2.a.i and ii, below. Qualifying storm event sampling must be distributed 
throughout the year, approximately reflecting the distribution of rainfall 
between the wet and dry seasons (with a goal of60-80% ofthe samples 
collected during the wet season and a goal of 20-40% of the samples collected 
in the dry season). 

Additionally, the Permittee shall analyze up to a maximum of three (3) samples 
that are collected as a result of attempts to sample the eleven (11) required 
storm events and do not meet the rainfall volume storm event criterion but do 
meet the other storm event and sample criteria. Not including the chemical 
sampling and analysis required by S8.D.2.d., the maximum number of sampled 
storm events to be analyzed is fourteen (14) per year. 

1. The wet season is from October 1 through April 30. A qualifying wet season 
storm event is defined as follows: 

• Rainfall volume: 0.20" minimum, no fixed maximum 
• Rainfall duration: No fixed minimum or maximum 
• Antecedent dry period: Less than or equal to 0.02" rain in the previous 

24 hours 
• Inter-event dry period: 6 hours 

ii. The dry season is from May 1 through September 30. A qualifying dry 
season storm event is defined as follows: 
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• Rainfall volume: 0.20" minimum, no fixed maximum 
• Rainfall duration: No fixed minimum or maximum 
• Antecedent dry period: less than or equal to 0.02" rain in the previous 

72 hours 
• Inter-event dry period: 6 hours 

b. Storm events shall be sampled using flow-weighted composite storm sampling. 
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Automatic samplers shall be programmed to begin sampling as early in the 
runoff event as practical and to continue sampling past the longest estimated 
time of concentration for the tributary area. 

For storm events lasting less than 24 hours, samples shall be collected for at 
least seventy-five percent (75%) of the storm event hydro graph. For storm 
events lasting longer than 24 hours, samples shall be collected for at least 
seventy-five percent 75% of the hydrograph of the first 24 hours of the storm. 

Each composite sample must consist of at least 10 aliquots. Composite samples 
with 7 to 9 aliquots are acceptable if they meet the other sampling criteria and 
help achieve a representative balance of wet season/dry season events and storm 
SIzes. 

Continuous flow recording of all storm events (not just sampled storm events) is 
necessary for at least one year to establish a baseline rainfall/runoff relationship. 

Precipitation and flow data shall be reported, and composite samples shall be 
analyzed and results reported for the constituents/parameters listed below. 
Chemicals below detection limits after two years of data analysis may be 
dropped from the analysis. Refer to Appendix 9 for a listing of acceptable 
laboratory analysis methods and target reporting limits. 

1. Precipitation event data including antecedent dry period and rainfall 
distribution throughout the event, flow and hydro graph data including 
sampled and total runoff time periods and volumes 

11. Conventional Parameters Including: TSS, turbidity, Conductivity, Chloride, 
Biochemical oxygen demand (BODs), Hardness, and Methylene Blue 
Activating Substances (MBAS). 

iii. Nutrients: Total phosphorus, Orthophosphate, Total kjeldahl nitrogen, and 
Nitrate - nitrite. 

IV. Metals, including, at a minimum: total and dissolved copper, zinc, cadmium, 
and lead; and mercury sampling in commercial and industrial land use areas. 

v. Organics: PAHs; phthalates. 

VI. Pesticides including: 

• Herbicides: 2,4-D, MCPP, Triclopyr, 
• Insecticides: Diazinon, Malathion, Chlorpyrifos, Dichlobenil, Prometon 
• Fungicides: Pentachlorophenol 
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c. Ifthe volume of stom1water sample collected from a qualifying stOffi1 is 
insufficient to allow analysis for all parameters listed S8.D.2.b. above, the 
sample shall be analyzed for as many parameters as possible in the following 
priority order: 

1. All land use types: 1. TSS; 2. Conductivity; 3. MBAS; 4. Metals and 
hardness; 

11. IndustriaVCommercial: 5. PAH's and phthalates; 6. Pesticides; 7. Nutrients 
8. BODS; and 9. Chlorides 

iii. Residential: 5. Nutrients; 6. Pesticides; 7. PAH's and phthalates; 8. BODs; 
and 9. Chlorides 

If insufficient sample exists to run the next highest priority pollutant, that 
analysis should be bypassed and analyses run on lower priority pollutants in 
accordance with the remaining priority order to the extent possible. 

d. The Peffi1ittee shall test the seasonal first-flush for toxicity in accordance with 
the criteria and procedures described in this section. This toxicity testing is for 
screening purposes only and is not effiuent characterization or compliance 
monitoring under Chapter 173-205 WAC. 

Toxicity testing shall be completed once by each Peffi1ittee required to perfoffi1 
toxicity testing during this peffi1it cycle. Toxicity testing shall be perfoffi1ed 
based on the schedule below: 

1. The following Peffi1ittees shall sample the seasonal first flush for toxicity 
beginning August 2010: 

• City of Seattle 
• Snohomish County 
• City of Tacoma 
• Clark County 

11. The following Peffi1ittees shall sample the seasonal first flush for toxicity 
beginning August 2011 : 

• Port of Tacoma 
• Port of Seattle 
• King County 
• Pierce County 

111. Toxicity stOffi1 event criteria: 
• August or September, with at least a one-week antecedent dry 

period (or October, irrespective of antecedent dry period, if 
unsuccessful in August or September). 

IV. Toxicity Sample criteria: 
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• Adequate volume to perform toxicity testing, any associated egg 
(includes both yolk and embryo) analysis, and the chemical 
analyses as described below. The total volume required for toxicity 
testing and associated egg analysis is in the range of twenty-four 
(24) to forty-four (44) liters. The volume required for chemical 
analysis is approximately ten (10) liters. 

v. The Permittee shall contact the toxicity laboratory prior to the forecasted 
storm event to inquire about gamete (test organism) availability. If the 
laboratory confirms that gametes of sufficient quantity and quality will not 
be available for toxicity testing, the Permittee shall not attempt to collect 
toxicity samples for that storm event. 

If the Permittee is unsuccessful in completing a toxicity test despite good faith, 
documented efforts, or due to an invalid or anomalous test result, a second 
sampling attempt is required if sufficient time remains to meet the toxicity 
storm event criteria. If the second attempt is also unsuccessful, the Permittee 
shall document its efforts in its annual stormwater monitoring report and shall 
not be required to conduct further sampling and analysis efforts under S8.D.2.d 
for that water year. 

e. Sampling and Reporting Requirements for seasonal first-flush toxicity tests 

1. The Permittee shall submit all reports for toxicity testing in accordance 
with the most recent version ofOepartment of Ecology Publication # WQ­
R-95-80, Laboratory Guidance and Whole Effluent Toxicity Test Review 
Criteria. Reports shall contain bench sheets and reference toxicant results 
for test methods. If the lab provides the toxicity test data in electronic 
format for entry into Ecology's database, then the Permittee shall send the 
data to Ecology along with the test report, bench sheets, and reference 
toxicant results. 

11. The Permittee shall collect the sample for toxicity testing using flow­
weighted or time-weighted composite samplers or sampling methods. 

111. The Permittee shall collect the sample for the associated chemical analysis 
at the same time and location as the toxicity testing sample. The associated 
chemical analysis shall be for the following parameters: TSS, chloride, 
hardness, methylene blue activated substances (MBAS), metals including 
total and dissolved copper, zinc, cadmium, and lead (mercury in 
commercial or industrial land use areas only), P AHs, phthalates, and 
pesticides including 2,4-0, MCPP, Triclopyr, Oiazinon, Malathion, 
Chlorpyrifos, Oichlobenil, Prometon and Pentachlorophenol. 

IV. Sample holding times, temperatures, and handling shall meet Ecology's 
guidance (WQ-R-95-80, or version current at the permit revision date). 
The laboratory must conduct water quality measurements on all samples 
and test solutions for toxicity testing as specified in the most recent 
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version of Department of Ecology publication # WQ-R-95-S0, Laboratory 
Guidance and Whole Effluent Toxicity Test Review Criteria. 

v. Testing procedures should follow: E-test (seven day), Environment 
Canada, Pacific Environmental Science Center, Environmental 
Toxicology Section, SOP 10: RBTELS II.SOP, 1999. The test procedure 
may take advantage of the smaller volume modification described in: 
Canaria, E.C., Elphick, lR. and Bailey, H.C. 1999. A simplified 
procedure for conducting small scale short-term embryo toxicity tests with 
salmonids is found in Environ. Toxico!. 14:301-307. 

VI. Toxicity tests must meet quality assurance criteria in the most recent 
versions of the Environment Canada manual EPS lIRM/28 and the 
Department of Ecology Publication #WQ-R-95-80, Laboratory Guidance 
and Whole Effluent Toxicity Test Review Criteria. If test results are 
determined to be invalid by the laboratory or Ecology determines the test 
results are anomalous, Ecology may require the Pem1ittee to attempt to 
collect a second toxicity test sample if Ecology believes sufficient time 
remains to collect a sample meeting the toxicity storm event criteria. The 
Permittee will be notified in writing that it is required to attempt to collect 
an additional sample meeting the terms of SS.D.2.d. If the Permittee is 
unable to collect and test a second sample, it must document its efforts in 
the annual storm water monitoring report. The Permittee shall not be 
required to make more than two sample attempts for toxicity testing 
described in SS.D.2.d. 

• The Permittee may sample receiving water at the same time as the 
stormwater and instruct the lab to measure the hardness of both and 
increase the hardness ofthe stormwater sample to match the hardness of 
the receiving water sample prior to beginning the toxicity test. 
Otherwise, the Permittee must conduct whole effluent toxicity tests on 
an unmodified sample of stormwater. 

• Control water and dilution water must be a moderately hard 
reconstituted laboratory water or pristine natural water of sufficient 
quality for good control performance. 

• The EC50 must be calculated by the trimmed Spearman-Karber 
procedure. Abbott's correction may be applied to the data before 
deriving this point estimate. A minimum of five (5) concentrations and a 
control must be used in the testing 

Vll. Follow up actions 
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If the EC50 from any valid and non-anomalous test is 100% stormwater or 
less, the Permittee must implement follow-up actions. 

Terminated organisms must be preserved for up to six months. Within 
sixty (60) days after final validation of the data, the Permittee shall 
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compare the chemical analysis results for the same sample event to a 
library of toxicity test results compiled by Ecology and identified for this 
purpose, using good faith efforts to determine if the presence of an 
analyzed contaminant is within a range reported in the literature that may 
adversely affect fish embryos and if so to review the source literature. 

If a possible chemical contaminant(s) of concern is determined by the 
library comparison and literature review, the Permittee must prepare and 
submit a report summarizing the toxicity and chemical analysis results, the 
library comparison, a review of relevant sources of literature from 
Ecology's library, the possible chemical contaminant(s) of concern, and an 
explanation of how the Permittee's stormwater management actions are 
expected to reduce stormwater toxicity. This report will be submitted to 
Ecology within one hundred twenty (120) days after final validation of the 
toxicity and chemistry data. In addition, the report will be attached as an 
appendix to the following year's annual stormwater monitoring report. 

If a possible chemical contaminant(s) of concern is not determined by 
library comparison and literature review, a Gas Chromatograph/Mass 
Spectrometer (GC/MS) analysis of the eggs from the highest test 
concentrations must be performed. The GC/MS need not be quantitative 
but only capable of identifying stormwater contaminants present in the 
eggs. Within one hundred fifty (150) days after final validation of the 
toxicity and chemical analysis data, the Permittee must prepare and submit 
a report summarizing the toxicity and chemical analysis results, the library 
comparison, a review of relevant source literature from Ecology's library, 
the GC/MSs results, and an explanation of how the Permittee's stormwater 
management actions are expected to reduce stormwater toxicity. In 
addition, the report will be attached as an appendix to the following year's 
annual storm water monitoring report. 

f. Each storm event shall be sampled using grab samples for the following 
constituents/parameters: 

1. Total Petroleum Hydrocarbons (TPH) using NWTPH-Gx and NWTPH-Dx. 
(sample must be collected early in the storm event and skimmed from the 
surface), and 

11. Fecal coliform bacteria. 

g. Annual sediment monitoring. Sediments samples shall be collected at each 
stormwater monitoring site, or in the vicinity of each stormwater monitoring 
site. Use of in-line sediment traps or similar collection system is preferred. 
Sampling of receiving water sediment deposits is an alternative where approved 
by Ecology. 

1. Sediment samples shall be analyzed for: total solids, grain size, total organic 
carbon, copper, zinc, cadmium, lead, and mercury (mercury not necessary 
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for residential land use sites), PAHs, phthalates, phenolics, PCBs (not 
necessary for residential sites), and pesticides. 

11. Parameters that are below detection limits after two years of data may be 
dropped from the analysis. A minimum of one sample per year shall be 
collected. 

iii. If the volume of sediment sample is insufficient to analyze for all of the 
parameters listed above, the sample shall be analyzed for as many 
parameters as possible in the following priority order: 

• All land use types: 1) Grain size (if enough sample is available for all 
parameters, use grain size method in Appendix 9; otherwise characterize 
grain size qualitatively); 2) Total organic carbon; 3) Metals. 

• Industrial/Commercial: 4) PAH's and Phthalates; 5) Phenolics; 6) 
PCB's; and 7) Pesticides. 

• Residential: 4) Pesticides; 5) PAH's and Phthalates; and 6) Phenolics. 

g. For each stormwater monitoring site calculate the Event Mean Concentrations 
(EMCs), total annual pollutant load, and the seasonal pollutant load for the wet 
and dry seasons based on the water year. The loadings shall be expressed as 
total pounds and as pounds per acre, and must take into account potential 
pollutant load from base flow. Reporting shall be in accordance with SS.H. 

E. Targeted Stormwater Management Program Effectiveness Monitoring 

1. Each Permittee shall conduct monitoring designed to determine the effectiveness of 
the Permittee's SWMP at controlling a stormwater related problem directly 
addressable by targeted actions in the SWMP. The stormwater management 
program effectiveness monitoring component shall be designed to answer one of 
each type of the following questions: 

a. The effectiveness ofa targeted action (or narrow suite of actions), and 

b. The effectiveness of achieving a targeted environmental outcome. 

2. The monitoring shall at a minimum include stormwater, sediment or receiving 
water monitoring of physical, chemical and/or biological characteristics. The 
monitoring may also include data collection and analysis of other programmatic 
measures of effectiveness such as surveys and polls. Monitoring to identify sub­
basin-specific water quality problems and characterize discharges for planning 
purposes may also be included. 

3. For each of the two questions selected for monitoring, Permittees shall develop a 
monitoring program containing the following elements: 

a. Description of the targeted action/targeted environmental outcome and a 
explanation of why it is significant to the Permittee, and if the problem is 
significant to other stormwater managers; 
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b. Specific hypotheses about the targeted action/targeted environmental outcome 
that will be tested by the monitoring problem; 

c. Specific parameters of attributes to be measured; and 

d. Expected modifications to management actions depending on the outcome of 
hypotheses testing. 

F. Stormwater Treatment and Hydrologic Management Best Management Practice (BMP) 
Evaluation Monitoring 

1. Each Permittee listed in S1.B. and the Ports of Seattle and Tacoma shall conduct 
full scale field monitoring to evaluate the effectiveness and operation and 
maintenance requirements of stormwater treatment and hydrologic management 
BMPs applied in their jurisdiction. A QAPP is required for each BMP and flow 
reduction strategy being monitored. 

2. Each Permittee listed in S I.B. shall monitor at least two treatment BMPs, at no less 
than two sites per BMP. The Port of Seattle and the Port of Tacoma shall each 
monitor at least one treatment BMP, at no less than two sites. 

To ensure a range ofBMP types are monitored, Ecology will restrict the total 
number of monitoring sites for a BMP category to no more than four. BMPs shall 
be selected from the following list: 

a. Basic Treatment Category: Biofiltration swale, Filter strip, Basic wetpond, 
Treatment wetland, and Sand filter. 

b. Metals/Phosphorus Treatment Category: Amended sand filter, Two facility 
treatment train, Compost amended filter strips, Bioretention, and Large 
wetpond. 

c. Oil Control Category: Linear sand filter, and Catch basin insert. 

3. BMPs shall be designed in accordance with the 2005 Storm water Management 
Manual/or Western Washington unless Ecology approves of an alternate design in 
the QAPP review. Permittees may also petition Ecology to monitor a BMP that is 
not on the above list. 

4. Permittees must use appropriate sections of Ecology's guidance for "Evaluation of 
Emerging Stormwater Treatment Technologies" (available on Ecology's website) 
for preparing, implementing, and reporting on the results of the BMP evaluation 
program. 

The statistical goal is to determine mean effluent concentrations and mean percent 
removals for each BMP type with 90 - 95% confidence and 75 - 80% power. 

Permittees must use USEPA publication number 821-B-02-001, "Urban Stormwater 
BMP Performance Monitoring," as additional guidance for preparing the BMP 
evaluation monitoring, and must collect information pertinent to fulfilling the 
"National Stormwater BMP Data Base Requirements" in section 3.4.3. of that 
document. 
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5. The parameters to be monitored in whole water at each test site include: 

a. For Basic, Enhanced, or Phosphorus treatment BMPs: Total suspended solids, 
Particle size distribution, pH, Total and ortho-phosphorus, Hardness, and Total 
and dissolved copper and zinc. 

b. For Oil Control BMPs: Total suspended solids, Particle size distribution, pH, 
NWTPH -Dx and -Gx, and Oil sheen 

6. Parameters to be monitored in accumulated sediment at each test site for Basic, 
Enhanced, Phosphorus treatment, or Oil Control BMPs include: Percent total solids, 
Grain size, Total volatile solids, NWTPH-Dx, Total phosphorous, and Total 
cadmium, copper, lead, and zinc. 

7. Each Pem1ittee listed in Sl.B. shall monitor the effectiveness of one flow reduction 
strategy that is in use or planned for installation in their jurisdiction. 

Monitoring of a flow reduction strategy shall include continuous rainfall and 
surface runoff monitoring. Flow reduction strategies shall be monitored through 
either a paired site study or against a predicted outcome. 

G. Monitoring Program Development 

Permittees may choose to develop one, two or all of the components of the monitoring 
program, conduct the monitoring, and report results through an integrated, long-term, 
water quality monitoring program in collaboration with other municipal stormwater 
Permittees; or they may independently develop one, two, or all of the components of 
the monitoring program, conduct the monitoring, and report results ... 

Collaborative monitoring programs may be developed by a third party (or parties) that 
are not a Permittee, provided that the Permittee complies with the provisions of Special 
Condition S3.B (relying on another entity to meet permit requirements). 

The schedule for the development of monitoring programs is as follows: 

1. Collaboratively developed monitoring programs. 

a. Permittees that intend to meet all or part of the monitoring requirements through 
a collaborative process shall submit a statement to Ecology explaining their 
commitment to the collaborative process no later than 6 months after the 
effective date of this permit 

b. The summary description of the monitoring program and QAPPs, as required, 
shall be submitted to Ecology no later than 1.5 years after the effective date of 
this permit. The monitoring program shall be submitted in both paper and 
electronic form. 

c. Approved or final QAPPs shall be completed no later than 2 years after the 
effective date of this permit, provided that this deadline will be extended by the 
number of days by which Ecology exceeds 90 days for QAPP review . 
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d. Full implementation of the monitoring program shall begin no later than 2.5 
years after the effective date ofthis permit. The third party or parties selected to 
develop the monitoring plan may continue to be utilized to collect and analyze 
the data and to write the subsequent reports required under this permit. 

e. Final reports, including data and analysis for SS.F. Stormwater Treatment and 
Hydrologic Management BMP Evaluation Monitoring Program that are 
completed during the permit term shall be submitted to Ecology no later than 
the fourth year annual report. The fourth year annual report shall also describe 
Stormwater Treatment and Hydrologic Management BMP Evaluation 
Monitoring programs that are still in progress at the end of the reporting period, 
and the expected date for submittal of the final reports. 

2. Independently developed monitoring programs. 

a. A summary description of the monitoring program and QAPPs, as required, 
shall be submitted to Ecology no later than 1 year after the effective date of this 
pem1it. The monitoring program shall be submitted in both paper and electronic 
form. 

b. Approved or final QAPPs shall be completed no later than 1.5 years after the 
effective date of this permit, provided that this deadline shall be extended by the 
number of days by which Ecology exceeds 90 days for QAPP review. 

c. Full implementation of the monitoring program shall begin no later than 2 years 
after the effective date of this permit. 

d. Final reports, including data and analysis for SS.F. Stormwater Treatment and 
Hydrologic Management BMP Evaluation Monitoring Program completed 
during the permit term shall be submitted to Ecology no later than the fourth 
year annual report. The fourth year annual report shall also describe Storm water 
Treatment and Hydrologic Management BMP Evaluation Monitoring programs 
that are still in progress at the end of the reporting period, and the expected date 
for submittal of the final reports. 

H. Monitoring Program Reporting Requirements 

1. The stormwater monitoring report shall be submitted with the annual report each 
year, beginning in 2009 for independent monitoring, and 2010 for collaborative 
monitoring. Each report shall include all monitoring data collected during the 
preceding water year (October 1 - September 30), provided the first annual 
monitoring report submitted will include data from a partial water year. Each report 
shall also integrate data from earlier years into the analysis of results, as 
appropriate. Permittees that choose to participate in an integrated water quality 
monitoring program shall submit a single integrated monitoring report. Reports 
shall be submitted in both paper and electronic form and shall include: 

a. Stormwater Monitoring Reporting 
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1. A summary including the location, land use, drainage area size, and 
hydrology for each site, 

11. A comprehensive data and QA/QC report for each component of the 
monitoring program, with an explanation and discussion of the results of 
each monitoring project, 

iii. The annual pollutant load based on water year for each site expressed in 
total pounds, and pounds/acre, and 

iv. The wet and dry season pollutant loads based on water year, expressed in 
total pounds, and pounds/acre. 

b. Stormwater Management Program Effectiveness Monitoring Reporting 

1. A summary of the purpose, design, and methods of the monitoring program, 

11. The status of implementing the monitoring program, 

111. A comprehensive data and QAlQC report for each part of the monitoring 
program, with an explanation and discussion of the results of each 
monitorihg project, 

IV. An analysis of the results of each part of the monitoring program, including 
any identified water quality problems or improvements or other trends in 
stormwater or receiving water quality, and 

v. Recommended future actions based on the findings. 

c. Stormwater Treatment and Hydrologic Management Best Management Practice 
(BMP) Evaluation Monitoring Reporting 

1. A summary including the BMP type location, land use, drainage area size, 
and hydrology for each site. 

11. The status of implementing the monitoring program, 

iii. A comprehensive data and QAlQC report for each part of the monitoring 
program, with an explanation and discussion of the results of each 
monitoring project, 

IV. Performance data or flow reduction performance. Performance data for 
treatment BMPs shall be reported consistent with: 

• The guidelines in appropriate sections of Ecology's guidance for 
"Evaluation of Emerging Stormwater Treatment Technologies", and 

• USEPA publication number 821-B-02-00, "Urban Stormwater BMP 
Performance Monitoring," including information pertinent to fulfilling 
the "National Stormwater BMP Data Base Requirements" in section 
3.4.3. of that document. 

2. If the Permittee monitors any pollutant more frequently at monitoring stations 
associated with the monitoring programs described in Section SS.D., SS.E., and 
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S8.F.during the proceeding water year, then the results of this monitoring shall be 
included in the annual monitoring report. If the Permittee conducts any other 
stormwater monitoring in addition to that required in the required monitoring 
program, then it must provide a description of the additional monitoring in its 
annual report. 

S9. REPORTING REQUIREMENTS 

A. No later than March 31, of each year beginning in 2008, each Permittee shall submit an 
annual report. The reporting period for the first annual report will be from the effective 
date of this permit through December 31, 2007. The reporting period for all subsequent 
annual reports shall be the previous calendar year. 

B. Two printed copies and an electronic (PDF) copy of the annual report shall be 
submitted to Ecology. All submittals shall be delivered to: 

Department of Ecology 
Water Quality Program 
Municipal Stormwater Permits 
P.O. Box 47696 
Olympia, W A 98504-7696 

C. Each Permittee is required to keep all records related to this permit and the SWMP for 
at least five years. Except as required as a condition of the annual reports, records need 
to be submitted to Ecology only upon request. 

D. Each Permittee shall make all records related to this permit and the Permittee's SWMP 
available to the public at reasonable times during business hours. The Permittee will 
provide a copy of the most recent annual report to any individual or entity, upon 
request. 

1. A reasonable charge may be assessed by the Permittee for making photocopies of 
records. 

2. The Permittee may require reasonable advance notice of intent to review records 
related to this permit. 

E. The annual report for Permittees listed in S1.B. and S1.C. 

Each annual report shall include the following: 

1. A copy of the Permittee's current Stormwater Management Program as required by 
SS.A.1. 

2. For each component of the SWMP the Permittee shall include the following: 

a. Describe the current implementation status including whether the Permittee has 
met the required implementation deadlines. If permit deadlines are not met, 
Permittees shall report the reasons why the requirement was not met and how 
the requirements will be met in the future. 
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b. Compare program implementation results to the performance standards 
established in the permit. 

c. A summary of the number and nature of inspections performed by the Permittee 
as required by SS.C.S., SS.C.7., and SS.C9. 

d. A summary of the nature and number of official enforcement actions taken to 
enforce provisions of this permit. 

The above information shall be submitted in a format approved by Ecology. 

3. A summary of any actions taken by the Permittee pursuant to S4.F. 

4. A summary of the status of any TMDL implementation requirements and any 
associated monitoring as required by S 7.A. 

S. The Stormwater Monitoring Report required pursuant to S8.H. 

6. Any reporting requirements associated with S8.B. not included elsewhere in the 
annual report. 

7. If the Permittee is relying on another governmental entity to satisty any of the 
obligations under this permit provide the name of the other entity and a description 
of the permit requirements preformed by the other entity. 

8. Notification of any annexations, incorporations or jurisdictional boundary changes 
resulting in an increase or decrease in the Permittee's geographic area of permit 
coverage during the reporting period, and implications for the SWMP. 

9. The annual report shall include certification and signature pursuant to G 19.D, and 
notification of any changes to authorization pursuant to G 19 .C. 

10. A summary of barriers to implementation ofUD and actions taken to remove the 
barriers. 

11. A summary of the extent to which basin or watershed planning is being conducted 
in the Permittee's jurisdiction, either voluntarily, or pursuant to the Growth 
Management Act (Chapter 36.70A RCW) or any other requirement. 

12. In the annual report for calendar year 2010, the Permittee shall identity areas for 
potential basin or watershed planning that can incorporate development strategies as 
a water quality management tool to protect aquatic resources. 

F. Annual Report for Secondary Permittees, except for the Port of Seattle and the Port of 
Tacoma 

All Secondary Permittees (except the Port of Seattle and the Port of Tacoma) shall 
complete the Annual Report Formfor Secondary Permittees (Appendix 4) and submit it 
along with any supporting documentation to Ecology. 

1. The Annual Report Form for Secondary Permittees is intended to summarize the 
Permittees compliance with the conditions of this permit, including: 
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a. Status of implementation of each component of the SWMP in section S6 
Storm water Management Program/or Co-Permittees, and Secondary 
Permittees, as applicable to the Permittee. 

b. An assessment of the Permittee's progress in meeting the minimum 
performance standards established for each of the minimum control measures of 
the SWMP. 

c. A summary of the Permittee's evaluation of their SWMP, according to section 
S8.B.2. 

d. If applicable, notice that the MS4 is relying on another governmental entity to 
satisfy any of the obligations under this permit. 

e. Updated information from the prior annual report plus any new information 
received during the reporting period pursuant to S8.B.l and S8.B.2. 

f. Certification and signature pursuant to G 19 .0, and notification of any changes 
to authorization pursuant to G 19. C. 

2. Secondary Permittees shall include with the annual report a notification of any 
jurisdictional boundary changes resulting in an increase or decrease in the 
Permittee's geographic area of permit coverage during the reporting period, and 
implications for the SWMP. 

G. Annual Report for the Port of Tacoma and the Port of Seattle 

The annual report shall include the following: 

1. A current copy of the Permittees Stormwater Management Plan as required by 
S6.A.5. 

2. Appendix 3 -Annual Report Form/or the Port o/Seattle and the Port o/Tacoma, 
which in intended to summarizes the Permittees compliance with the conditions of 
this permit including the status of implementation of each component of the SWMP 
required by S6 Storm water Management Program for Co-Permittees, and 
Secondary Permittees, as applicable to the Permittee. 

3. The Permittee's SWMP implementation schedule and plans for meeting permit 
deadlines, and a discussion of the status of SWMP implementation to date. If Permit 
deadlines are not met, or may not be met in the future, include reasons why, 
corrective steps taken, and proposed, and expected dates that the deadlines will be 
met. 

4. The stormwater monitoring report required pursuant to S8.H. 

5. Notification of any jurisdictional boundary changes resulting in an increase or 
decrease in the Permittee's geographic area of permit coverage during the reporting 
period, and implications for the SWMP. 

6. If applicable, notice that the MS4 is relying on another governmental entity to 
satisfy any of the obligations under this permit. 
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7. Updated infonnation from the prior annual report plus any new information 
received during the reporting period, according to S8.B. 

8. Certification and signature pursuant to G 19.D. and notification of any changes to 
authorization pursuant to G19.C. 
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GENERAL CONDITIONS 

Gl. DISCHARGE VIOLATIONS 

All discharges and activities authorized by this pennit shall be consistent with the tenns 
and conditions of this pennit. 

G2. PROPER OPERATION AND MAINTENANCE 

The Pennittee shall at all times properly operate and maintain all facilities and systems of 
collection, treatment, and control (and related appurtenances) which are installed or used 
by the Pennittee for pollution control to achieve compliance with the tenns and conditions 
of this pennit. 

G3. NOTIFICATION OF DISCHARGE INCLUDING SPILLS 

If a Pennittee has knowledge of a discharge, including spill(s), into or from a municipal 
stonn sewer, which could constitute a threat to human health, welfare, or the environment, 
the Pennittee, shall: 

A. Take appropriate action to correct or minimize the threat to human health, welfare 
and/or the environment, and 

B. Notify the Ecology regional office and other appropriate spill response authorities 
immediately but in no case later than within 24 hours of obtaining that knowledge. The 
Department of Ecology's Regional Office 24-hr. number is 425-649-7000 for the 
Northwest Regional Office and 360-407-6300 for the Southwest Regional Office. 

C. Immediately report spills or discharges which might cause bacterial contamination of 
shellfish, such as broken sewer lines and failing onsite septic systems, to the Ecology 
regional office and to the Department of Health, Shellfish Program. The Department of 
Health's Shellfish 24-hr. number is 360-236-3330. 

D. Immediately report spills or discharges of oils or hazardous materials to the Ecology 
regional office and to the Washington Emergency Management Division, 1-800-258-5990. 

G4. BYPASS PROHIBITED 

The intentional bypass of stonnwater from all or any portion of a stonnwater treatment 
BMP whenever the design capacity of the treatment BMP is not exceeded, is prohibited 
unless the following conditions are met: 

A. Bypass is: (1) unavoidable to prevent loss oflife, personal injury, or severe property 
damage; or (2) necessary to perfonn construction or maintenance-related activities 
essential to meet the requirements of the Clean Water Act (CWA); and 

B. There are no feasible alternatives to bypass, such as the use of auxiliary treatment 
facilities, retention of untreated stormwater, or maintenance during nonnal dry periods. 

"Severe property damage" means substantial physical damage to property, damage to the 
treatment facilities which would cause them to become inoperable, or substantial and 
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permanent loss of natural resources which can reasonably be expected to occur in the 
absence of a bypass. Severe property damage does not mean economic loss. 

GS. RIGHT OF ENTRY 

The Permittee shall allow an authorized representative of Ecology, upon the presentation of 
credentials and such other documents as may be required by law at reasonable times: 

A. To enter upon the Permittee's premises where a discharge is located or where any 
records must be kept under the terms and conditions of this permit; 

B. To have access to, and copy at reasonable cost and at reasonable times, any records that 
must be kept under the terms of the permit; 

C. To inspect at reasonable times any monitoring equipment or method of monitoring 
required in the permit; 

D. To inspect at reasonable times any collection, treatment, pollution management, or 
discharge facilities; and 

E. To sample at reasonable times any discharge of pollutants. 

G6. DUTY TO MITIGATE 

The Permittee shall take all reasonable steps to minimize or prevent any discharge in 
violation of this permit, which has a reasonable likelihood of adversely affecting human 
health or the environment. 

G7. PROPERTY RIGHTS 

This permit does not convey any property rights of any sort, or any exclusive privilege. 

GS. COMPLIANCE WITH OTHER LAWS AND STATUTES 

Nothing in the permit shall be construed as excusing the Permittee from compliance with 
any other applicable federal, state, or local statutes, ordinances, or regulations. 

G9. MONITORING 

A. Representative Sampling: Samples and measurements taken to meet the requirements 
of this permit shall be representative of the volume and nature of the monitored 
discharge, including representative sampling of any unusual discharge or discharge 
condition, including bypasses, upsets, and maintenance-related conditions affecting 
effluent quality. 

B. Records Retention: The Permittee shall retain records of all monitoring information, 
including all calibration and maintenance records and all original recordings for 
continuous monitoring instrumentation, copies of all reports required by this permit, 
and records of all data used to complete the application for this permit, for a period of 
at least five years. This period of retention shall be extended during the course of any 
unresolved litigation regarding the discharge of pollutants by the Permittee or when 
requested by Ecology. On request, monitoring data and analysis must be provided to 
Ecology . 
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C Recording of Results: For each measurement or sample taken, the Permittee shall 
record the following information: (1) the date, exact place and time of sampling; (2) the 
individual who performed the sampling or measurement; (3) the dates the analyses 
were performed; (4) who performed the analyses; (5) the analytical techniques or 
methods used; and (6) the results of all analyses. 

D. Test Procedures: All sampling and analytical methods used to meet the monitoring 
requirements specified in the approved stormwater management program shall conform 
to the Guidelines Establishing Test Procedures for the Analysis of Pollutants contained 
in 40 CFR Part 136, unless otherwise specified in this permit or approved in writing by 
Ecology. 

E. Flow Measurement: Where flow measurements are required by other conditions of this 
Permit, appropriate flow measurement devices and methods consistent with accepted 
scientific practices shall be selected and used to ensure the accuracy and reliability of 
measurements of the volume of monitored discharges. The devices must be installed, 
calibrated, and maintained to ensure that the accuracy of the measurements are 
consistent with the accepted industry standard for that type of device. Frequency of 
calibration shall be in conformance with manufacturer's recommendations or at a 
minimum frequency of at least one calibration per year. Calibration records should be 
maintained for a minimum of three years. 

F. Lab Accreditation: Where data collection is required by other conditions of this Permit, 
all monitoring data, except for flow, temperature, conductivity, pH, total residual 
chlorine, and other exceptions approved by Ecology, shall be prepared by a laboratory 
registered or accredited under the provisions of, Accreditation of Environmental 
Laboratories, Chapter 173-50 WAC. Soils and hazardous waste data are exempted from 
this requirement pending accreditation of laboratories for analysis of these media by 
Ecology. 

G. Additional Monitoring: Ecology may establish specific monitoring requirements in 
addition to those contained in this permit by administrative order or permit 
modification. 

GIO. REMOVED SUBSTANCES 

With the exception of decant from street waste vehicles, the Permittee must not allow 
collected screenings, grit, solids, sludges, filter backwash, or other pollutants removed in 
the course of treatment or control of stormwater to be resuspended or reintroduced to the 
storm sewer system or to waters of the state. Decant from street waste vehicles resulting 
from cleaning stormwater facilities may be reintroduced only when other practical means 
are not available and only in accordance with the Street Waste Disposal Guidelines in 
Appendix 6. 

GU. SEVERABILITY 

The provisions of this permit are severable, and if any provision of this permit, or the 
application of any provision of this permit to any circumstance, is held invalid, the 
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application of such provision to other circumstances, and the remainder of this permit shall 
not be affected thereby. 

G12. REVOCATION OF COVERAGE 

The director may terminate coverage under this General Permit in accordance with Chapter 
43.21B RCW and Chapter 173-226 WAC. Cases where coverage may be terminated 
include, but are not limited to the following: 

A. Violation of any term or condition of this general permit; 

B. Obtaining coverage under this general permit by misrepresentation or failure to disclose 
fully all relevant facts; 

C. A change in any condition that requires either a temporary or permanent reduction or 
elimination of the permitted discharge; 

D. A determination that the permitted activity endangers human health or the environment, 
or contributes significantly to water quality standards violations; 

E. Failure or refusal of the Permittee to allow entry as required in RCW 90.48.090; 

F. Nonpayment of permit fees assessed pursuant to RCW 90.48.465; 

Revocation of coverage under this general permit may be initiated by Ecology or requested 
by any interested person. 

G13. TRANSFER OF COVERAGE 

The director may require any discharger authorized by this general permit to apply for and 
obtain an individual permit in accordance with Chapter 43.21B RCW and Chapter 173-226 
WAC. 

G14. GENERAL PERMIT MODIFICATION AND REVOCATION 

This general permit may be modified, revoked and reissued, or terminated in accordance 
with the provisions of WAC 173-226-230. Grounds for modification, revocation and 
reissuance, or termination include, but are not limited to the following: 

A. A change occurs in the technology or practices for control or abatement of pollutants 
applicable to the category of dischargers covered under this general permit; 

B. Effluent limitation guidelines or standards are promulgated pursuant to the CW A or 
chapter 90.48RCW, for the category of dischargers covered under this general permit; 

C. A water quality management plan containing requirements applicable to the category of 
dischargers covered under this general permit is approved; 

D. Information is obtained which indicates that cumulative effects on the environment 
from dischargers covered under this general permit are unacceptable; or 

E. Changes made to State law reference this permit. 
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G1S. REPORTING A CAUSE FOR MODIFICATION OR REVOCATION 

A Permittee who knows or has reason to believe that any activity has occurred or will occur 
which would constitute cause for modification or revocation and reissuance under 
Condition Gi2, G 14, or 40 CFR 122.62 shall report such plans, or such information, to 
Ecology so that a decision can be made on whether action to modify, or revoke and reissue 
this permit will be required. Ecology may then require submission of a new or amended 
application. Submission of such application does not relieve the Permittee of the duty to 
comply with this permit until it is modified or reissued. 

G16. APPEALS 

A. The terms and conditions ofthis general permit, as they apply to the appropriate class 
of dischargers, are subject to appeal within thirty days of issuance of this general 
permit, in accordance with Chapter 43.21B RCW, and Chapter 173-226 WAC. 

B. The terms and conditions of this general permit, as they apply to an individual 
discharger, can be appealed, in accordance with Chapter 43.21B RCW, within thirty 
days of the effective date of coverage of that discharger. Consideration of an appeal of 
general permit coverage of an individual discharger is limited to the general permit's 
applicability or nonapplicability to that individual discharger. 

C. The appeal of general permit coverage of an individual discharger does not affect any 
other dischargers covered under this general permit. If the terms and conditions of this 
general permit are found to be inapplicable to any individual discharger(s), the matter 
shall be remanded to Ecology for consideration of issuance of an individual permit or 
permits. 

D. Modifications of this permit can be appealed in accordance with Chapter 43.21B RCW 
and Chapter 173-226 WAC. 

G17. PENALTIES 

40 CFR 122.41(a)(2) and (3),40 CFR 122.41U)(5), and 40 CFR 122.41(k)(2) are hereby 
incorporated into this permit by reference. 

G1S. DUTY TO REAPPLY 

The Permittee shall apply for permit renewal at least 180 days prior to the specified 
expiration date of this permit. 

G19. CERTIFICATION AND SIGNATURE 

All applications, reports, or information submitted to Ecology shall be signed and certified. 

A. All permit applications shall be signed by either a principal executive officer or ranking 
elected official. 

B. All reports required by this permit and other information requested by Ecology shall be 
signed by a person described above or by a duly authorized representative of that 
person. A person is a duly authorized representative only if: 
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1. The authorization is made in writing by a person described above and submitted to 
Ecology, and 

2. The authorization specifies either an individual or a position having responsibility 
for the overall development and implementation of the stormwater management 
program. (A duly authorized representative may thus be either a named individual 
or any individual occupying a named position.) 

C. Changes to authorization. If an authorization under General Condition G 19 .B.2 is no 
longer accurate because a different individual or position has responsibility for the 
overall development and implementation of the stormwater management program, a 
new authorization satisfying the requirements of General Condition G 19.B.2 must be 
submitted to Ecology prior to or together with any reports, information, or applications 
to be signed by an authorized representative. 

D. Certification. Any person signing a document under this permit must make the 
following certification: 

"I certify under penalty of law, that this document and all attachments were prepared 
under my direction or supervision in accordance with a system designed to assure that 
qualified personnel properly gathered and evaluated the information submitted. Based 
on my inquiry of the person or persons who manage the system or those persons 
directly responsible for gathering information, the information submitted is, to the best 
of my knowledge and belief, true, accurate, and complete. I am aware that there are 
significant penalties for submitting false information, including the possibility of fine 
and imprisonment for willful violations." 

G20. NON-COMPLIANCE NOTIFICATION 

In the event it is unable to comply with any of the terms and conditions of this permit, the 
Permittee must: 

A. Notify Ecology of the failure to comply with the permit terms and conditions in writing 
within 30 days of becoming aware that the non-compliance has occurred. The written 
notification to Ecology must include all of the following: 

1. A description of the non-compliance, including the reference(s). 

2. Beginning and ending dates of the non-compliance, or if the Permittee has not 
corrected the non-compliance, the anticipated date of correction. 

3. Steps taken or planned to reduce, eliminate, or prevent reoccurrence of the non­
compliance 

B. Take appropriate action to stop or correct the condition of non-compliance. 



G21. UPSETS 

Permittees shall meet the conditions of40 CFR 122.41(n) regarding "Upsets." The 
conditions are as follows: 

A. Definition. "Upset" means an exceptional incident in which there is unintentional and 
temporary noncompliance with technology-based permit eft1uent limitations because of 
factors beyond the reasonable control of the Permittee. An upset does not include 
noncompliance to the extent caused by operational error, improperly designed treatment 
facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or 
improper operation. 

B. Effect of an upset. An upset constitutes an affirmative defense to an action brought for 
noncompliance with such technology-based permit eft1uent limitations if the 
requirements of paragraph (C) of this condition are met. Any determination made 
during administrative review of claims that noncompliance was caused by upset, and 
before an action for noncompliance, will not constitute final administrative action 
subject to judicial review. 

C. Conditions necessary for demonstration of upset. A Permittee who wishes to establish 
the affirmative defense of upset shall demonstrate, through properly signed 
contemporaneous operating logs, or other relevant evidence that: 

1. An upset occurred and that the Permittee can identify the cause(s) of the upset; 

2. The permitted facility was at the time being properly operated; and 

3. The Permittee submitted notice of the upset as required in 40 CFR 
122.41 (1)( 6)(ii)(B) (24-hour notice of noncompliance). 

4. The Permittee complied with any remedial measures required under 40 CFR 
122.41 (d) (Duty to Mitigate). 

D. Burden of proof. In any enforcement proceeding, the Pem1ittee seeking to establish the 
occurrence of an upset has the burden of proof. 
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DEFINITIONS AND ACRONYMS 

"40 CFR" means Title 40 of the Code of Federal Regulations, which is the codification of the 
general and permanent rules published in the Federal Register by the executive departments 
and agencies of the federal government. 

"AKART" means All Known, Available and Reasonable methods of prevention, control and 
Treatment. See also State Water Pollution Control Act, Chapter 90.48.010 and 90.48.520 
RCW. 

"All Known, Available and Reasonable methods of prevention, control and Treatment" refers to 
the State Water Pollution Control Act, Chapter 90.48.010 and 90.48.520 RCW. 

"Applicable TMDL" means a TMDL which has been approved by EPA on or before the date 
permit coverage is granted. 

"Beneficial Uses" means uses of waters of the state, which include but are not limited to: use for 
domestic, stock watering, industrial, commercial, agricultural, irrigation, mining, fish and 
wildlife maintenance and enhancement, recreation, generation of electric power and 
preservation of environmental and aesthetic values, and all other uses compatible with the 
enjoyment of the public waters of the state. 

"Best Management Practices" are the schedules of activities, prohibitions of practices, 
maintenance procedures, and structural and/or managerial practices approved by Ecology 
that, when used singly or in combination, prevent or reduce the release of pollutants and 
other adverse impacts to waters of Washington State. 

"BMP" means Best Management Practice. 

"Bypass" means the diversion of stormwater from any portion of a stormwater treatment facility. 

"Certified Erosion and Sediment Control Lead" (CESCL) means an individual who is 
knowledgeable in the principles and practices of erosion and sediment control. The CESCL 
must have the skills to assess: the site conditions and construction activities that could impact 
the quality of stormwater; and the effectiveness of erosion and sediment control measures 
used to control the quality of stormwater discharges. The CESCL must have current 
certification through an approved erosion and sediment control training program that meets 
the minimum training standards established by Ecology. 

"CESCL" means Certified Erosion and Sediment Control Lead. 

"Component" or "Program Component" means the elements of the stormwater management 
program listed in Special Condition S5 Stormwater Management Program for Permittees or 
S6 Stormwater Management Program for Co-Permittees and Secondary Permittees. 

'/Uf!l!un'.I "zoo /, 
.Imi{ 1:7, 2{)1)1) 



I fHunicipai Pel'mit 

"Co-Permittee" means an owner or operator of a municipal separate storm sewer that has co­
applied for permit coverage with another permittee, and that is only responsible for permit 
conditions relating to the discharge for which it is operator. See also 40 CFR 122.26(b)(1). 

"CW A" means the federal Clean Water Act (formerly referred to as the Federal Water Pollution 
Control Act or Federal Water Pollution Control Act Amendments of 1972) Pub.L. 92-500, as 
amended Pub. L. 95-217, Pub. L. 95-576, Pub. L. (6-483 and Pub. L. 97-117, 33 U.S.C. 1251 
et.seq. 

"Detailed Implementation Plan" means the formal TMDL implementation plan, also known as a 
Water Quality Improvement Plan. 

"DIP" means detailed implementation plan. 

"Director" means the Director of the Washington State Department of Ecology, or an authorized 
representative. 

"Discharge" for the purpose of this permit, unless indicated otherwise, refers to discharges from 
municipal separate storm sewers of the Permittees. See also 40 CFR 122.2. 

"Entity" means a governmental body or a public or private organization. 

"General Permit" means a permit which covers multiple dischargers of a point source category 
within a designated geographical area, in lieu of individual permits being issued to each 
discharger. 

"Ground water" means water in a saturated zone or stratum beneath the surface of the land or 
below a surface water body. 

"Heavy equipment maintenance or storage yard" means an uncovered area where any heavy 
equipment, such as mowing equipment, excavators, dump trucks, backhoes, or bulldozers 
are washed or maintained, or where at least five pieces of heavy equipment are stored on a 
long term basis. 

"Hyperchlorinated" means water that contains more than 1 0 mg/Liter chlorine. 

"Illicit connection" means any man-made conveyance that is connected to a municipal separate 
storm sewer without a permit, excluding roof drains and other similar type connections. 
Examples include sanitary sewer connections, floor drains, channels, pipelines, conduits, 
inlets, or outlets that are connected directly to the municipal separate storm sewer system. 

"Illicit discharge" means any discharge to a municipal separate storm sewer that is not composed 
entirely of storm water except discharges pursuant to a NPDES permit (other than the 
NPDES permit for discharges from the municipal separate storm sewer) and discharges 
resulting from fire fighting activities. 
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"Industrial or Construction Activity" means manufacturing, processing or raw materials storage 
areas at an industrial plant; or clearing, grading and/or excavation. These activities are 
required to NPDES permit coverage in accordance with 40 CFR 122.26. 

"Integrated Pest Management (lPM)" means a coordinated decision-making and action process 
that uses the most appropriate pest control methods and strategy in an environmentally and 
economically sound manner to meet agency programmatic pest management objectives. The 
elements of integrated pest management include: 

(a) Preventing pest problems; 
(b) Monitoring for the presence of pests and pest damage; 
(c) Establishing the density ofthe pest population, that may be set at zero, that can be 

tolerated or correlated with a damage level sufficient to warrant treatment of the 
problem based on health, public safety, economic, or aesthetic thresholds; 

(d) Treating pest problems to reduce populations below those levels established by 
damage thresholds using strategies that may include biological, cultural, mechanical, 
and chemical control methods and that must consider human health, ecological 
impact, feasibility, and cost-effectiveness; and 

(e) Evaluating the effects and efficacy of pest treatments. 

"Pest" means, but is not limited to, any insect, rodent, nematode, snail, slug, weed, and any form 
of plant or animal life or virus, except virus, bacteria, or other microorganisms on or in a 
living person or other animal or in or on processed food or beverages or pharmaceuticals, 
which is normally considered to be a pest, or which the director of the department of 
agriculture may declare to be a pest. 

"Large Municipal Separate Storm Sewer System (Large MS4)" means all municipal Separate 
Storm Sewers located in an incorporated place with a population of 250,000 or more, a 
County with unincorporated urbanized areas with a population of 250,000 or more according 
to the 1990 decennial census by the Bureau of Census. See also 40 CFR 122.26(b)(4). 

"Low Density Residential Land Use" means, for the purpose of permit section S8, one dwelling 
unit per 1-5 acres. 

"Low Impact Development" (LID) means a stormwater management and land development 
strategy applied at the parcel and subdivision scale that emphasizes conservation and use of 
on-site natural features integrated with engineered, small-scale hydrologic controls to more 
closely mimic pre-development hydrologic functions. 

"Major Municipal Separate Storm Sewer Outfall" means a municipal separate storm sewer 
outfall from a single pipe with an inside diameter of 36 inches or more, or its equivalent 
(discharge from a single conveyance other than circular pipe which is associated with a 
drainage area of more than 50 acres); or for municipal separate storm sewers that receive 
stormwater from lands zoned for industrial activity (based on comprehensive zoning plans or 
the equivalent), an outfall that discharges from a single pipe with an inside diameter of 12 
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inches or more or from its equivalent (discharge from other than a circular pipe associated 
with a drainage area of 12 acres or more). See also 40 CFR 122.26(b)(5). 

"Material Storage Facilities" means an uncovered area where bulk materials (liquid, solid, 
granular, etc.) are stored in piles, barrels, tanks, bins, crates, or other means. 

"MBAS" means Methylene Blue Activated Substances. 

"Methylene Blue Activated Substances" are anionic surfactants, including linear alkylate 
sulfonate and alkyl sulfate, which react with a chemical called methylene blue to form a blue­
chloroform-soluble complex; the intensity of color is proportional to concentration 

"Maximum Extent Practicable (MEP)" refers to paragraph 402(p )(3)(B)(iii) of the federal Clean 
Water Act which reads as follows: Permits for discharges from municipal storm sewers shall 
require controls to reduce the discharge of pollutants to the maximum extent practicable, 
including management practices, control techniques, and system, design, and engineering 
methods, and other such provisions as the Administrator or the State determines appropriate 
for the control of such pollutants. 

"Medium Municipal Separate Storm Sewer System (Medium MS4)" means all Municipal 
Separate Storm Sewers (MS3s) located in an incorporated place with a population of more 
than 100,000 but less than 250,000, or a county with unincorporated urbanized areas of more 
than 100,000 but less than 250,000 according to the 1990 decennial census by the Bureau of 
Census. See also 40 CFR 122.26(b)(7). 

"Municipal Separate Storm Sewer (MS3)" means a conveyance, or system of conveyances 
(including roads with drainage systems, municipal streets, catch basins, curbs, gutters, 
ditches, manmade channels, or storm drains): 

(a) owned or operated by a state, city, town, borough, county, parish, district, association, 
or other public body (created by or pursuant to State Law) having jurisdiction over 
disposal of wastes, storm water, or other wastes, including special districts under 
State Law such as a sewer district, flood control district or drainage district, or similar 
entity, or an Indian tribe or an authorized Indian tribal organization, or a designated 
and approved management agency under section 208 of the CWA that discharges to 
waters of the United States; 

(b) designed or used for collecting or conveying stormwater; 
(c) which is not a combined sewer; and 
(d) which is not part ofa Publicly Owned Treatment Works (POTW) as defined at 40 

CFR 122.2 

"Municipal separate storm sewer system (MS4)" means all separate storm sewers that are 
defined as "large" or "medium" or "small" municipal separate storm sewer systems. See also 
40 CFR 122.26(b)(18) 

"National Pollutant Discharge Elimination System (NPDES)" means the national program for 
issuing, modifying, revoking, and reissuing, terminating, monitoring and enforcing permits, 
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and imposing and enforcing pretreatment requirements, under sections 307, 402, 318, and 
405 of the Federal Clean Water Act, for the discharge of pollutants to surface waters of the 
state from point sources. These permits are referred to as NPDES permits and, in Washington 
State, are administered by the Washington Department of Ecology. 

"Notice ofIntent" means the application for, or a request for coverage under a General NPDES 
Permit pursuant to WAC 173-226-200. 

"NPDES" means National Pollutant Discharge Elimination System. 

"Outfall" means point source as defined by 40 CFR 122.2 at the point where a municipal 
separate storm sewer discharges to waters of the State and does not include open 
conveyances connecting two municipal separate storm sewers, or pipes, tunnels, or other 
conveyances which connect segments of the same stream or other waters of the State and are 
used to convey waters of the State. 

"Permittee" means any Primary Permittee, Co-Permittee, or Secondary Permittee unless 
specifically stated otherwise for a particular section of this permit. 

"Physically Interconnected" means that one municipal separate storm sewer is connected to a 
second municipal separate storm sewer in such a way that it allows for direct discharges to 
the second system. For example, the roads with drainage systems and municipal streets of 
one entity are physically connected directly to a municipal separate storm sewer belonging to 
another entity 

"Qualified Personnel" means staff members or contractors who have had professional training in 
the aspects of stormwater management for which they are responsible and are under the 
functional control of the Permittee. 

"RCW" means the Revised Code of Washington State. 

"Runoff' means water ~hat travels across the land surface, or laterally through the soil near the 
land surface, and discharges to water bodies either directly or through a collection and 
conveyance system. Runoff includes stormwater and water from other sources that travels 
across the land surface. See also "Stormwater." 

"Secondary Permittee" is an operator of municipal separate storm sewer which is not a city, town 
or county. Secondary Permittees include special purpose districts and other public entities 
identified in S 1.0 which operate municipal separate storm sewers. 

"Shared Waterbodies" means waterbodies, including downstream segments, lakes and estuaries, 
that receive discharges from more than one permittee. 

"Significant contributor" means a discharge contributes a loading of pollutants considered to be 
sufficient to cause or exacerbate the deterioration of receiving water quality or instream 
habitat conditions. 
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"Stormwater" means runoff during and following precipitation and snowmelt events, including 
surface runoff, drainage, and interf1ow. 

"Stormwater Associated with Industrial and Construction Activity" means the discharge from 
any conveyance which is used for collecting and conveying stormwater, which is directly 
related to manufacturing, processing or raw materials storage areas at an industrial plant, or 
associated with clearing grading and/or excavation, and is required to have an NPDES permit 
in accordance with 40 CFR 122.26. 

"Stormwater facilities regulated by the Permittee" means permanent stormwater treatment and 
f10w control BMPs located in the geographic area covered by the permit and which are not 
owned by the Pern1ittee, and are known by the permittee to discharge into municipal separate 
storm sewers owned or operated by the Permittee. 

"Stormwater Management Manual for Western Washington" means the 5-volume technical 
manual (Publication Nos. 05-10-029 through 05-10-033) published by Ecology in February 
2005. 

"Storn1water Management Program (SWMP)" means a set of actions and activities designed to 
reduce the discharge of pollutants from the regulated small MS4 to the maximum extent 
practicable and to protect water quality, and comprising the components listed in S5 or S6 of 
this Permit and any additional actions necessary to meet the requirements of applicable 
TMDLs. 

"Total Maximum Daily Load" (TMDL) means a water cleanup plan. A TMDL is a calculation of 
the maximum amount of a pollutant that a water body can receive and still meet water quality 
standards, and an allocation of that amount to the pollutant's sources. A TMDL is the sum of 
the allowable loads of a single pollutant from all contributing point and nonpoint sources. 
The calculation must include a margin of safety to ensure that the water body can be used for 
the purposes the state has designated. The calculation must also account for seasonable 
variation in water quality. Water quality standards are set by states, territories, and tribes. 
They identify the uses for each water body, for example, drinking water supply, contact 
recreation (swimming), and aquatic life support (fishing), and the scientific criteria to support 
that use. The Clean Water Act, section 303, establishes the water quality standards and 
TMDL programs. 

"Urban/higher density rural sub-basins" means all areas within or proposed to be within the 
urban growth area (UGA), or any sub-basin outside the UGA with 50% or more area 
comprised of lots less than 5 acres. 

"Vehicle Maintenance or Storage Facility" means an uncovered area where any vehicles are 
regularly washed or maintained, or where at least 10 vehicles are stored. 

"Water Quality Standards" means Surface Water Quality Standards, Chapter 173-201A WAC, 
Ground Water Quality Standards, Chapter 173-200 WAC, and Sediment Management 
Standards, Chapter 173-204 WAC. 
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"Waters of the state" includes those waters as defined as "waters of the United States" in 40 CFR 
Subpart 122.2 within the geographic boundaries of Washington State and "waters of the 
state" as defined in Chapter 90.48 RCW which includes lakes, rivers, ponds, streams, inland 
waters, underground waters, salt waters and all other surface waters and water courses within 
the jurisdiction of the State of Washington. 
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APPENDIX 1 - Minimum Technical Requirements for 
New Development and Redevelopment 

Section 1. Exemptions 

Forest practices: 

Forest practices regulated under Title 222 WAC, except for Class IV General forest practices 
that are conversions from timber land to other uses, are exempt from the provisions of the 
minimum requirements. 

Commercial agriculture: 

Commercial agriculture practices involving working the land for production are generally 
exempt. However, the conversion from timberland to agriculture, and the construction of 
impervious surfaces are not exempt. 

Oil and Gas Field Activities or Operations: 

Construction of drilling sites, waste management pits, and access roads, as well as construction 
of transportation and treatment infrastructure such as pipelines natural gas treatment plants, 
natural gas pipeline compressor stations, and crude oil pumping stations are exempt. Operators 
are encouraged to implement and maintain Best Management Practices to minimize erosion and 
control sediment during and after construction activities to help ensure protection of surface 
water quality during storm events. 

Road Maintenance: 

The following road maintenance practices are exempt: pothole and square cut patching, 
overlaying existing asphalt or concrete pavement with asphalt or concrete without expanding the 
area of coverage, shoulder grading, reshaping/regrading drainage systems, crack sealing, 
resurfacing with in-kind material without expanding the road prism, and vegetation maintenance. 

The following road maintenance practices are considered redevelopment, and therefore are not 
categorically exempt. The extent to which this Appendix applies is explained for each 
circumstance. 

• Removing and replacing a paved surface to base course or lower, or repairing the 
roadway base: If impervious surfaces are not expanded, Minimum Requirements # I - #5 
apply. However, in most cases, only Minimum Requirement #2, Construction 
Stormwater Pollution Prevention, will be germane. Where appropriate, project 
proponents are encouraged to look for opportunities to use permeable and porous 
pavements. 



• Extending the pavement edge without increasing the size of the road prism, or paving 
graveled shoulders: These are considered new impervious surfaces and are subject to the 
minimum requirements that are triggered when the thresholds identified for 
redevelopment projects are met. 

• Resurfacing by upgrading from dirt to gravel, asphalt, or concrete; upgrading from gravel 
to asphalt, or concrete; or upgrading from a bituminous surface treatment ("chip seal") to 
asphalt or concrete: These are considered new impervious surfaces and are subject to the 
minimum requirements that are triggered when the thresholds identified for 
redevelopment projects are met. 

Underground utility projects: 

Underground utility projects that replace the ground surface with in-kind material or materials 
with similar runoff characteristics are only subject to Minimum Requirement #2, Construction 
Stormwater Pollution Prevention. 

All other new development is subject to one or more of the Minimum Requirements (see Section 
3 of this Appendix). 

Section 2. Definitions Related to Minimum Requirements 

Arterial - A road or street primarily for through traffic. A major arterial connects an Interstate 
Highway to cities and counties. A minor arterial connects major arterials to collectors. A 
collector connects an arterial to a neighborhood. A collector is not an arterial. A local access 
road connects individual homes to a collector. 

Certified Erosion and Sediment Control Lead (CESCL) - means an individual who has current 
certification through an approved erosion and sediment control training program that meets the 
minimum training standards established by the Department (see BMP C 160 in the Storm water 
Management Manual for Western Washington (2005)). A CESCL is knowledgeable in the 
principles and practices of erosion and sediment control. The CESCL must have the skills to 
assess site conditions and construction activities that could impact the quality of stormwater and, 
the effectiveness of erosion and sediment control measures used to control the quality of 
stormwater discharges. Certitication is obtained through an Ecology approved erosion and 
sediment control course. Course listing are provided online at Ecology's web site. 

Effective Impervious sur/ace - Those impervious surfaces that are connected via sheet now or 
discrete conveyance to a drainage system. Impervious surfaces on residential development sites 
are considered inetTective if the runoff is dispersed through at least one hundred feet of native 
vegetation in accordance with BMP T5.30 - "Full Dispersion," as described in Chapter 5 of 
Volume V of the Storm water lvfanagement Manuallor Western Washington (2005). 

Highway - A main public road connecting towns and cities 
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Impervious .. mrface - A hard surface area that either prevents or retards the entry of water into 
the soil mantle as under natural conditions prior to development. A hard surface area which 
causes water to run otf the surface in greater quantities or at an increased rate of How from the 
tlow present under natural conditions prior to development. Common impervious surfaces 
include, but are not limited to, roof tops, walkways, patios, driveways, parking lots or storage 
areas, concrete or asphalt paving, gravel roads, packed earthen materials, and oiled, macadam or 
other surfaces which similarly impede the natural infiltration of stormwater. Open, uncovered 
retention/detention facilities shall not be considered as impervious surfaces for purposes of 
determining whether the thresholds for application of minimum requirements are exceeded. 
Open, uncovered retention/detention facilities shall be considered impervious surfaces for 
purposes of runoff modeling. 

Land disturbing activity - Any activity that results in movement of earth, or a change in the 
existing soil cover (both vegetative and non-vegetative) and/or the existing soil topography. 
Land disturbing activities include, but are not limited to clearing, grading, tilling, and 
excavation. Compaction that is associated with stabilization of structures and road construction 
shall also be considered a land disturbing activity. Vegetation maintenance practices are not 
considered land-disturbing activity. 

j\faintenance - Repair and maintenance includes activities conducted on currently serviceable 
structures, facilities, and equipment that involves no expansion or use beyond that previously 
existing and results in no significant adverse hydrologic impact. It includes those usual activities 
taken to prevent a decline, lapse, or cessation in the use of structures and systems. Those usual 
activities may include replacement of dysfunctional facilities, including cases where 
environmental permits require replacing an existing structure with a different type structUre, as 
long as the functioning characteristics of the original structure are not changed. One example is 
the replacement of a collapsed, fish blocking, round culvert with a new box culvert under the 
same span, or width, of roadway. See also Road Maintenance exemptions in Section 1 of this 
Appendix. 

Native vegetation - Vegetation comprised of plant species, other than noxious weeds, that are 
indigenous to the coastal region of the Pacific Northwest and which reasonably could have been 
expected to naturally occur on the site. Examples include trees such as Douglas Fir, western 
hemlock, western red cedar, alder, big-leaf maple, and vine maple; shrubs such as willow, 
elderberry, salmonberry, and salal; and herbaceous plants such as sword fern, foam Hower, and 
tireweed. 

New development - Land disturbing activities, including Class IV -general forest practices that 
are conversions from timber land to other uses; structural development, including construction or 
installation of a building or other structure; creation of impervious surfaces; and subdivision, 
short subdivision and binding site plans, as defined and applied in Chapter 58.17 RCW. Projects 
meeting the definition of redevelopment shall not be considered new development. 
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Pollution-generating impervious sur/ace (PGlS) - Those impervious surfaces considered to be a 
signiticant source of pollutants in stormwater runotI. Such surfaces include those which are 
subject to: vehicular use; industrial activities (as turther detined in the glossary); or storage of 
erodible or leachable materials, wastes, or chemicals, and which receive direct rainfall or the run­
on or blow-in of rainfall. Erodible or leachable materials, wastes, or chemicals are those 
substances which, when exposed to rainfall, measurably alter the physical or chemical 
characteristics of the rainfall runotI. Examples include erodible soils that are stockpiled, 
uncovered process wastes, manure, fertilizers, oily substances, ashes, kiln dust, and garbage 
dumpster leakage. Metal roofs are also considered to be PGIS unless they are coated with an 
inert, non-leachable material (e.g., baked-on enamel coating). 

A surface, whether paved or not, shall be considered subject to vehicular use if it is regularly 
used by motor vehicles. The following are considered regularly-used surfaces: roads, 
unvegetated road shoulders, bike lanes within the traveled lane of a roadway, driveways, parking 
lots, unfenced fire lanes, vehicular equipment storage yards, and airport runways. 

The following are not considered regularly-used surfaces: paved bicycle pathways separated 
from and not subject to drainage from roads for motor vehicles, fenced fire lanes, and 
infrequently used maintenance access roads. 

Pollution-generating pervious surfaces (PGPS) - Any non-impervious surface subject to use of 
pesticides and fertilizers or loss of soil. Typical PGPS include lawns, landscaped areas, golf 
courses, parks, cemeteries, and sports fields. 

Pre-developed condition - The native vegetation and soils that existed at a site prior to the 
intluence of Euro-American settlement. The pre-developed condition shall be assumed to be a 
forested land cover unless reasonable, historic information is provided that indicates the site was 
prairie prior to settlement. 

Project site - That portion of a property, properties, or right of way subject to land disturbing 
activities, new impervious surfaces, or replaced impervious surfaces. 

Receiving waters - Bodies of water or surface water systems to which surface runoff is 
discharged via a point source of storm water or via sheet tlow. 

Redevelopment - On a site that is already substantially developed (i.e., has 35% or more of 
existing impervious surface coverage), the creation or addition of impervious surfaces; the 
expansion of a building footprint or addition or replacement of a structure; structural 
development including construction, installation or expansion of a building or other structure;; 
replacement of impervious surface that is not part of a routine maintenance activity; and land 
disturbing activities. 

Replaced imperviolls slIrface - For structures, the removal and replacement of any exterior 
impervious surfaces or foundation. For other impervious surfaces, the removal down to bare soil 
or base course and replacement. 



Site - The area defined by the legal boundaries of a parcel or parcels of land that is (are) subject 
to new development or redevelopment. For road projects, the length of the project site and the 
right-of-way boundaries detine the site. 

Source control BMP - A structure or operation that is intended to prevent pollutants from 
coming into contact with stormwater through physical separation of areas or careful 
management of activities that are sources of pollutants. This manual separates source control 
BMPs into two types. Structural Source Control BMPs are physical, structural, or mechanical 
devices, or facilities that are intended to prevent pollutants from entering stormwater. 
Operational BMPs are non-structural practices that prevent or reduce pollutants from entering 
stormwater. See Volume IV ofthe Storm water Management Manualfor Western Washington 
(2005) for details. 

Threshold Discharge Area - An onsite area draining to a single natural discharge location or 
multiple natural discharge locations that combine within one-quarter mile downstream (as 
determined by the shortest flowpath). The examples in Figure 2.1 below illustrate this definition. 
The purpose of this definition is to clarify how the thresholds of this manual are applied to 
project sites with multiple discharge points. 
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Figure 2.1 Threshold Discharge Areas 

Wetland - Those areas that are inundated or saturated by surface or ground water at a frequency 
and duration sufficient to support, and that under normal circumstances do support, a prevalence 
of vegetation typically adapted for life in saturated soil conditions. Wetlands generally include 
swamps, marshes, bogs, and similar areas. Wetlands do not include those artiticial wetlands 
intentionally created from non-wetland sites, including, but not limited to, irrigation and drainage 



ditches, grass-lined swales, canals, detention facilities, wastewater treatment facilities, farm 
ponds, and landscape amenities, or those wetlands created after July 1, 1990, that were 
unintentionally created as a result of the construction of a road, street, or highway. Wetlands may 
include those artificial wetlands intentionally created from non-wetland areas to mitigate the 
conversion of wetlands. 



Section 3. Applicability of the Minimum Requirements 

3.1 Thresholds 

Not all of the Minimum Requirements apply to every development or redevelopment 
project. The applicability varies depending on the type and size of the project. This 
section identifies thresholds that determine the applicability of the Minimum 
Requirements to different projects. The tlow charts in Figures 3.1, 3.2 and 3.3 must be 
used to determine which of the Minimum Requirements apply. The Minimum 
Requirements themselves are presented in Section 4 of this Appendix. 

Will the project discharge 
stormwater either directly or 

STAR T indirectly into an MS4 owned or 

!., .,If} ., 

operated by the Permittee? 

~ Permittee is not required 

Yes to apply the Minimum 
Yes Requirements to the 

Is the Project exempt according to ~ project. 

Section 1 of this Appendix? 

No 

Continue with Figure 3.2 and 3.3 

Figure 3.1 Flow Chart for Determining Whether the Permittee Must Regulate 
the Project 



Start Here 

Does the site have 
35% or more of 

existing impervious 
coverage? 

No 

Does the project add 
5,000 square feet or 

more of new 
impervious surfaces? 

Yes 

All Minimum 
Requirements apply to 

the new impervious 
surfaces and converted 

pervious surfaces. 

No 

.. 

Yes 

Does the project convert 
3/4 acres or more of native 

vegetation to lawn or 
landscaped areas, or 

convert 2.5 acres or more 
of native vegetation to 

pasture? 

Yes 

_ .. 

Minimum 
Requirements # I 

through #5 apply to 
the new and replaced 
impervious surfaces 

and the land disturbed. 

Yes 

See Redevelopment 
Minimum 

Requirements and 
Flow Chart 
(Figure 3.3) 

Does the project have 
2,000 square feet or 

more of new, replaced, 
or new plus replaced 
impervious surfaces? 

No 

Does the project have 
land-disturbing 

activities of 7,000 
square teet or more? 

No 

See Minimum 
Requirement #2, 

Construction 
Stormwater Pollution 

Prevention 

Figure 3.2 Flow Chart for Determining Requirements for New Development 



Do the new, replaced, or new plus replaced impervious surfaces total 2,000 
square feet or more? 

OR 
Does the land disturbing activity total 7,000 square feet or more'! 

I Te. No 
~ , 

Minimum Requirements # 1 through #5 Apply Minimum Requirement #2, 
apply to the new and replaced impervious Construction Stormwater Pollution 
surfaces and the land disturbed. Prevention 

Next Question 

Does the project add 5,000 square feet or more of new impervious surfaces? 
OR 

Convert % acres or more of native vegetation to lawn or landscaped areas? 
OR 

Convert 2.5 acres or more of native vegetation to pasture? 

Te. No Next 
Minimum Requirements # 1 through #9 Question 

Is this a road-apply to the new impervious surfaces and 
related project? -

the converted pervious surfaces 

/ No 

Does the project add 5,000 square feet or more of new impervious surfaces? I 
Te. No , 

Do new impervious surfaces add 50% or Is the total of the new plus replaced 
more to the existing impervious surfaces impervious surfaces 5,000 square feet or 
within the project limits? more, AND does the value of the 

\- proposed improvements - including 
No interior improvements - exceed 50% of , the assessed value (or replacement value) 

No additional of the existing site improvements? 

\ requirements 

Y~ No ~ 
No additional 

Minimum Requirements # I through #9 requirements 
apply to the new and replaced impervious 
surfaces 

Figure 3.3 Flow Chart for Determining Requirements for Redevelopment 
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3.2 New Development 

All new development shall be required to comply with Minimum Requirement #2. 

The tollowing new development shall comply with Minimum Requirements # 1 through 
#5 for the new and replaced impervious surfaces and the land disturbed: 

• Creates or adds 2,000 square feet, or greater, of new, replaced, or new 
plus replaced impervious surface area, or 

• Has land disturbing activity of 7,000 square feet or greater, 

The following new development shall comply with Minimum Requirements #1 through 
#10 tor the new impervious surfaces and the converted pervious surfaces: 

• Creates or adds 5,000 square feet, or more, of new impervious surface 
area, or 

• Converts 3;4 acres, or more, of native vegetation to lawn or landscaped 
areas, or 

• Converts 2.5 acres, or more, of native vegetation to pasture. 

3.3 Redevelopment 

All redevelopment shall be required to comply with Minimum Requirement #2. In 
addition, all redevelopment that exceeds certain thresholds shall be required to comply 
with additional Minimum Requirements as follows. 

The following redevelopment shall comply with Minimum Requirements #1 through #5 
for the new and replaced impervious surfaces and the land disturbed: 

• The new, replaced, or total of new plus replaced impervious surfaces is 
2,000 square feet or more, or 

• 7,000 square feet or more of land disturbing activities. 

The following redevelopment shall comply with Minimum Requirements #1 through #10 
for the new impervious surfaces and converted pervious areas: 

• Adds 5,000 square feet or more of new impervious surfaces or, 

• Converts 3;4 acres, or more, of native vegetation to lawn or landscaped 
areas, or 

• Converts 2.5 acres, or more, of native vegetation to pasture. 

If the runoff from the new impervious surfaces and converted pervious surfaces is not 
separated from runoff from other surfaces on the project site, the stormwater trcatmcnt 
facilities must be sized tor the entire tlow that is directed to them. 
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The local government may allow the Minimum Requirements to be met for an equivalent 
(tlow and pollution characteristics) area within the same site. For public roads' projects, 
the equivalent area does not have to be within the project limits, but must drain to the 
same receiving water. 

3.4 Additional Requirements for Re-development Project Sites 

For road-related projects, runoff from the replaced and new impervious surfaces 
(including pavement, shoulders, curbs, and sidewalks) shall meet all the Minimum 
Requirements if the new impervious surfaces total 5,000 square feet or more and total 
50% or more of the existing impervious surfaces within the project limits. The project 
limits shall be defined by the length of the project and the width of the right-of-way. 

Other types of redevelopment projects shall comply with all the Minimum Requirements 
for the new and replaced impervious surfaces if the total of new plus replaced impervious 
surfaces is 5,000 square feet or more, and the valuation of proposed improvements -
including interior improvements - exceeds 50% of the assessed value of the existing site 
improvements. 

The Permittee may exempt or institute a stop-loss provision for redevelopment projects 
from compliance with Minimum Requirements for treatment, flow control, and wetlands 
protection as applied to the replaced impervious surfaces if the Permittee has adopted a 
plan and a schedule that fulfills those requirements in regional facilities. See also 
Sections 5, 6 and 7 of this Appendix. 

The Permittee may grant a variance/exception to the application of the now control 
requirements to replaced impervious surfaces if such application imposes a severe 
economic hardship. See Section 6 of this Appendix. 

3.5 Modification of the Minimum Requirements 

Basin Planning is encouraged and may be used to tailor Minimum Requirement #6 
RunotTTreatment, Minimum Requirement #7 Flow Control, and/or Minimum 
Requirement #8 Wetlands Protection. Basin planning may be used to support alternative 
treatment, now control, and/or wetland protection requirements to those contained in 
Section 4 of this Appendix. Basin planning may also be used to demonstrate an 
equivalent level of treatment, tlow control, and/or wetland protection through the 
construction and use of regional stormwater facilities. See Section 7 of this Appendix for 
details on Basin Planning and how basin planning may be used to modify the Minimum 
Requirements is Section 4. 

Section 4. Minimum Requirements 



This Section describes the Minimum Requirements for stormwater management at 
development and redevelopment sites. Section 3 of this Appendix should be consulted to 
determine which of the minimum requirements below apply to any given project. Figures 
3.2 and 3.3 should be consulted to determine whether the minimum requirements apply to 
new surfaces, replaced surfaces or new and replaced surfaces. 

4.1 Minimum Requirement #1: Preparation of Storm water Site Plans 

The permittee shall require a Stormwater Site Plan from all projects meeting the 
thresholds in Section 3.1 of this Appendix. Stormwater Site Plans shall be prepared in 
accordance with Chapter 3 of Volume 1 of the Stormwater Management Manuallor 
Western Washington (2005). 

4.2 Minimum Requirement #2: Construction Stormwater Pollution Prevention Plan 
(SWPPP) 

Permittees may choose to allow compliance with this Minimum Requirement to be 
achieved for an individual site if the site is covered under Ecology's General NPDES 
Permitfor Stormwater Discharges Associated with Construction Activities and fully 
implementing the requirements of that permit. 

The Pemlittee may develop an abbreviated SWPPP format to meet the SWPPP 
requirement under this permit for sites that are less than 1 acre. 

General Requirements 

All new development and redevelopment projects are responsible for preventing erosion 
and discharge of sediment and other pollutants into receiving waters. Permittees must 
require a Construction ~tormwater follution frevention flan (SWPPP) as part of the 
Stormwater Site Plan (see Minimum Requirement #1 above) for all projects which meet 
the thresholds in Section 3 of this Appendix. The SWPPP shall be implemented 
beginning with initial soil disturbance and until final stabilization. 

Sediment and Erosion control BMPs shall be consistent with the BMPs contained in 
chapters 3 and 4 of Volume II of the Storm water Management Manualfor Western 
Washington (2005), and/or other equivalent BMPs contained in technical stormwater 
manuals approved by the Department. 

The SWPPP shall include a narrative and drawings. All BMPs shall be clearly referenced 
in the narrative and marked on the drawings. The SWPPP narrative shall include 
documentation to explain and justify the pollution prevention decisions made for the 
project. Clearing and grading activities for developments shall be permitted only if 
conducted pursuant to an approved site development plan (e.g., subdivision approval) that 
establishes permitted areas of clearing, grading, cutting, and filling. When establishing 
these permitted clearing and grading areas, consideration should be given to minimizing 
removal of existing trees and minimizing disturbance/compaction of native soils except 
as nceded for building purposes. These permitted clearing and grading areas and any 



other areas required to preserve critical or sensitive areas, butTers, native growth 
protection easements, or tree retention areas as may be required by local jurisdictions, 
shall be delineated on the site plans and the development site. 

Seasonal Work Limitations - From October 1 through April 30, clearing, grading, and 
other soil disturbing activities may only be authorized by the Permittee if silt-laden runoff 
will be prevented from leaving the site through a combination of the following: 

I. Site conditions including existing vegetative coverage, slope, soil type and 
proximity to receiving waters; and 

2. Limitations on activities and the extent of disturbed areas; and 

3. Proposed erosion and sediment control measures. 

Based on the information provided and/or local weather conditions, the Permittee may 
expand or restrict the seasonal limitation on site disturbance. The following activities are 
exempt from the seasonal clearing and grading limitations: 

1. Routine maintenance and necessary repair of erosion and sediment control BMPs, 

2. Routine maintenance of public facilities or existing utility structures that do not 
expose the soil or result in the removal of the vegetative cover to soil, and 

3. Activities where there is one hundred percent infiltration of surface water nmoff 
within the site in approved and installed erosion and sediment control facilities. 

Construction Storm water Pollution Prevention Plan (SWPPP) Elements 
The construction site operator shall include each of the twelve elements below in the 
SWPPP and ensure that they are implemented unless site conditions render the element 
unnecessary and the exemption from that element is clearly justitied in the SWPPP. The 
SWPPP shall include both narrative and drawings. All BMPs shall be clearly referenced 
in the narrative and marked on the drawings. The SWPPP narrative shall include 
documentation to explain and justify the pollution prevention decisions made for the 
project. 

1. Preserve Vegetation/Mark Clearing Limits: 

a Prior to beginning land disturbing activities, including clearing and grading, 
clearly mark all clearing limits, sensitive areas and their butTers, and trees that are 
to be preserved within the construction area. 

b. The dufflayer, native top soil, and natural vegetation shall be retained in an 
undisturbed state to the maximum degree practicable. 

2. Establish Construction Access: 
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a. Construction vehicle access and exit shall be limited to one route, if possible. 

b. Access points shall be stabilized with quarry spalls, crushed rock or other 
equivalent BMP to minimize the tracking of sediment onto public roads. 

c. Wheel wash or tire baths shall be located on site, if the stabilized constructions 
entrance is not effective in preventing sediment from being tracked onto public 
roads. 

d. If sediment is tracked off site, roads shall be cleaned thoroughly at the end of each 
day, or more frequently during wet weather. Sediment shall be removed from 
roads by shoveling or pickup sweeping and shall be transported to a controlled 
sediment disposal area. 

e. Street washing is allowed only after sediment is removed in accordance with 2.d, 
above. Street wash wastewater shall be controlled by pumping back on site or 
otherwise be prevented from discharging into systems tributary to waters of the 
state. 

3. Control Flow Rates: 

a. Properties and waterways downstream from development sites shall be protected 
from erosion due to increases in the velocity and peak volumetric tlow rate of 
stormwater runoff from the project site. . 

b. Where necessary to comply with 3.a, above, stormwater retention or detention 
facilities shall be constructed as one of the first steps in grading. Detention 
facilities shall be functional prior to construction of site improvements (e.g., 
impervious surfaces). 

c. Ifpermanent infiltration ponds are used for flow control during construction, 
these facilities should be protected from siltation during the construction phase. 

4. Install Sediment Controls: 

a. Stormwater runoff from disturbed areas shall pass through a sediment pond, or 
other appropriate sediment removal BMP, prior to leaving a construction site or 
prior to discharge to an infiltration facility. Runoff from fully stabilized areas 
may be discharged without a sediment removal BMP, but shall meet the tlow 
control performance standard of 3.a, above. 

b. Sediment control BMPs (sediment ponds, traps, filters, etc.) shall be constructed 
as one of the first steps in grading. These BMPs shall be functional before other 
land disturbing activities take place. 



c. BMPs intended to trap sediment on site shall be located in a manner to avoid 
interference with the movement of juvenile salmonids attempting to enter otI­
channel areas or drainages. 

5. Stabilize Soils: 

a. Exposed and unworked soils shall be stabilized by application of effective BMPs 
that prevent erosion. 

b. No soils should remain exposed and unworked for more than the time periods set 
forth below to prevent erosion: 

• During the dry season (May 1 - September 30): 7 days 

• During the wet season (October 1 - April 30): 2 days 

c. The time period may be adjusted by the Permittee, if the Permittee can show that 
local precipitation data justify a different standard. 

d. Soils shall be stabilized at the end of the shift before a holiday or weekend if 
needed based on the weather forecast. 

e. Soil stockpiles must be stabilized from erosion, protected with sediment trapping 
measures, and where possible, be located away from storm drain inlets, 
waterways and drainage channels. 

6. Protect Slopes: 

a. Design and construct cut and fill slopes in a manner that will minimize erosion. 

b. Off-site stormwater (run-on) or groundwater shall be diverted away from slopes 
and undisturbed areas with interceptor dikes, pipes and/or swales. Off-site 
stornlwater should be managed separately from stormwater generated on the site. 

c. At the top of slopes, collect drainage in pipe slope drains or protected channels to 
prevent erosion. Temporary pipe slope drains shall handle the expected peak 10-
minute tlow velocity from a Type lA, lO-year, 24-hour frequency storm for the 
developed condition. Alternatively, the 10-year, i-hour flow rate predicted by an 
approved continuous runoff model, increased by a factor of 1.6, may be used. 
The hydrologic analysis shall use the existing land cover condition for predicting 
flow rates from tributary areas outside the project limits. For tributary areas on 
the project site, the analysis shall use the temporary or permanent project land 
cover condition, whichever will produce the highest flow rates. If using the 
Western Washington Hydrology Model to predict flows, bare soil areas should be 
modeled as "landscaped area." 



d. Excavated material shall be placed on the uphill side of trenches, consistent with 
safety and space considerations. 

e. Check dams shall be placed at regular intervals within constructed channels that 
are cut down a slope. 

7. Protect Drain Inlets: 

a. Storm drain inlets made operable during construction shall be protected so that 
stormwater runoff does not enter the conveyance system without first being 
filtered or treated to remove sediment. 

b. Inlet protection devices shall be cleaned or removed and replaced when sediment 
has filled one-third of the available storage (unless a different standard is 
specified by the product manufacturer). 

8. Stabilize Channels and Outlets: 

a. All temporary on-site conveyance channels shall be designed, constructed, and 
stabilized to prevent erosion from the following expected peak flows. Channels 
shall handle the expected peak lO-minute flow velocity from a Type I A, 10-year, 
24-hour frequency storm for the developed condition. Alternatively, the 10-year, 
I-hour flow rate predicted by an approved continuous runoff model, increased by 
a factor of 1.6, may be used. The hydrologic analysis shall use the existing land 
cover condition for predicting flow rates from tributary areas outside the project 
limits. For tributary areas on the project site, the analysis shall use the temporary 
or permanent project land cover condition, whichever will produce the highest 
tlow rates. Ifusing the Western Washington Hydrology Model to predict flows, 
bare soil areas should be modeled as "landscaped area." 

b. Stabilization, including armoring material, adequate to prevent erosion of outlets, 
adjacent stream banks, slopes, and downstream reaches shall be provided at the 
outlets of all conveyance systems. 

9. Control Pollutants: 

a. All pollutants, including waste materials and demolition debris, that occur onsite 
shall be handled and disposed of in a manner that does not cause contamination of 
storm water. 

b. Cover, containment, and protection from vandalism shall be provided for all 
chemicals, liquid products, petroleum products, and other materials that have the 
potential to pose a threat to human health or the environment. On-site fueling 
tanks shall include secondary containment. 
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c. Maintenance, fueling and repair of heavy equipment and vehicles shall be 
conducted using spill prevention and control measures. Contaminated surfaces 
shall be cleaned immediately following any spill incident. 

d. Wheel wash or tire bath wastewater shall be discharged to a separate on-site 
treatment system or to the sanitary sewer with local sewer district approval. 

e. Application of fertilizers and pesticides shall be conducted in a manner and at 
application rates that will not result in loss of chemical to stormwater runoff. 
Manufacturers' label requirements for application rates and procedures shall be 
followed. 

f. BMPs shall be used to prevent or treat contamination of stormwater runoff by pH 
modifying sources. These sources include, but are not limited to: bulk cement, 
cement kiln dust, fly ash, new concrete washing and curing waters, waste streams 
generated from concrete grinding and sawing, exposed aggregate processes, 
dewatering concrete vaults, concrete pumping and mixer washout waters. 
Permittees shall require construction site operators to adjust the pH of stormwater 
if necessary to prevent violations of water quality standards. 

g. Permittees shall require construction site operators obtain written approval from 
the Department prior to using chemical treatment other than C02 or dry ice to 
adjust pH. 

10. Control De-Watering: 

a. Foundation, vault, and trench de-watering water, which have similar 
characteristics to stormwater runoff at the site, shall be discharged into a 
controlled conveyance system prior to discharge to a sediment trap or sediment 
pond. 

b. Clean, non-turbid de-watering water, such as well-point ground water, can be 
discharged to systems tributary to, or directly into surface waters of the state, as 
specified in 8, above, provided the de-watering flow does not cause erosion or 
nooding of receiving waters. Clean de-watering water should not be routed 
through storm water sediment ponds. 

c. Other de-watering disposal options may include: (i) infiltration; (ii) transport 
otTsite in vehicle, such as a vacuum flush truck, for legal disposal in a manner that 
does not pollute state waters; (iii) on-site chemical treatment or other suitable 
treatment technologies approved by the Permittee; (iv) sanitary sewer discharge 
with local sewer district approval, if there is no other option; or (v) use of a 
sedimentation bag with outfall to a ditch or swale for small volumes of localized 
dc-watering. 

d. Highly turbid or contaminated dewatering water shall be handled separately from 
stormwater. 



11. Maintain BMPs: 

a. All temporary and permanent erosion and sediment control BMPs shall be 
inspected, maintained and repaired as needed to assure continued performance of 
their intended function in accordance with BMP specifications. 

b. All temporary erosion and sediment control BMPs shall be removed within 30 
days after tinal site stabilization is achieved or after the temporary BMPs are no 
longer needed. 

12. Manage the Project: 

a. Development projects shall be phased to the maximum degree practicable and 
shall take into account seasonal work limitations. 

b. The Permittee must require construction site operators to maintain, and repair as 
needed, all sediment and erosion control BMPs to assure continued performance 
of their intended function. 

c. The Permittee must require construction site operators to periodically inspect their 
sites. For projects that disturb one or more acres, site inspections shall be 
conducted by a Certified Erosion and Sediment Control Lead who shall be 
identified in the SWPPP and shall be present on-site or on-call at all times. 

d. Permittee must require construction site operators to maintain, update and 
implement their SWPPP. Permittees shall require construction site operators to 
modify their SWPPP whenever there is a change in design, construction, 
operation, or maintenance at the construction site that has, or could have, a 
signiticant etfect on the discharge of pollutants to waters of the state. 

4.3 Minimum Requirement #3: Source Control of Pollution 

All known, available and reasonable source control BMPs must be required for to all 
projects approved by the Permittee. Source control BMPs must be selected, designed, 
and maintained in accordance with Volume IV of the Stormwater Management Manual 
for Western Washington (2005) or an approved equivalent manual approved by the 
Department. 

4.4 Minimum Requirement #4: Preservation of Natural Drainage Systems and Outfalls 

Natural drainage patterns shall be maintained, and discharges from the project site shall 
occur at the natural location, to the maximum extent practicable. The manner by which 
runotf is discharged from the project site must not cause a significant adverse impact to 
downstream receiving waters and down gradient properties. All outfalls require energy 
dissipation. 

4.5 Minimum Requirement #5: On-site Stormwater Management 
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The Permittee must require On-site Storm water Management BMPs to infiltrate, disperse, 
and retain stormwater runotf onsite to the maximum extent feasible without causing 
!looding or erosion impacts. Roof Downspout Control BMPs, functionally equivalent to 
those described in Chapter 3 of Volume III of the Stormwater Management Manualfor 
Western Washington (2005), and Dispersion and Soil Quality BMPs, functionally 
equivalent to those in Chapter 5 of Volume V, of the Storm water Management Manllal 
for Western Washington (2005) shall be required to reduce the hydrologic disruption of 
developed sites. 

4.6 Minimum Requirement #6: Runoff Treatment 

Project Thresholds 

The following require construction of stormwater treatment facilities (see Table 4.1 
below): 

• Projects in which the total of effective, pollution-generating impervious surface 
(PGIS) is 5,000 square feet or more in a threshold discharge area of the project, or 

• Projects in which the total of pollution-generating pervious surfaces (PGPS) is 
three-quarters (3/4) of an acre or more in a threshold discharge area, and from 
which there is a surface discharge in a natural or man-made conveyance system 
from the site. 

Table 4.1 Treatment Requirements by Threshold Dischar-ge Area 
< Y.. acres of ::: 3;" acres < 5,000 sf 

PGPS PGPS 
Treatment .; 

Facilities 
Onsite Stormwater .; .; 

BMPs 

POPS = pollution-generating perviolls surfaces 
POlS = pollution-generating imperviolls surfaces 

sf = square feet 

Treatment- Type Thresholds 

1. Oil Control: 

PGIS 

.; 

:::.5,000 sf 
PGIS 

.; 

., 

Treatment to achieve Oil Control applies to projects that have "high-use sites." 
High-use sites are those that typically generate high concentrations of oil due to 
high traffic turnover or the trequent transfer of oil. High-use sites include: 

a. An area of a commercial or industrial site subject to an expected average 
daily traffic (ADT) count equal to or greater than 100 vehicles per 1,000 
square feet of gross building area; 



b. An area of a commercial or industrial site subject to petroleum storage and 
transfer in excess of 1,500 gallons per year, not including routinely delivered 
heating oil; 

c. An area of a commercial or industrial site subject to parking, storage or 
maintenance of 25 or more vehicles that are over 10 tons gross weight 
(trucks, buses, trains, heavy equipment, etc.); 

d. A road intersection with a measured ADT count of 25,000 vehicles or more 
on the main roadway and 15,000 vehicles or more on any intersecting 
roadway, excluding projects proposing primarily pedestrian or bicycle use 
improvements. 

2. Phosphorus Treatment: 

The requirement to provide phosphorous control is determined by the local 
government with jurisdiction (e.g., through a lake management plan), or the 
Department of Ecology (e.g, through a waste load allocation). The local 
government may have developed a management plan and implementing 
ordinances or regulations for control of phosphorus from new/redevelopment for 
the receiving water(s) of the stormwater drainage. The local government can use 
the following sources of information for pursuing plans and implementing 
ordinances and/or regulations: 

a. Those waterbodies reported under section 305(b) of the Clean Water Act, and 
designated as not supporting beneficial uses due to phosphorous; 

b. Those listed in Washington State's Nonpoint Source Assessment required 
under section 319(a) of the Clean Water Act due to nutrients. 

3. Enhanced Treatment: 

Enhanced treatment for reduction in dissolved metals is required for the following 
project sites that discharge to fish-bearing streams, lakes, or to waters or 
conveyance systems tributary to tish-bearing streams or lakes: 

Industrial project sites, 
Commercial project sites, 
Multi-family project sites, and 
High AADT roads as follows: 

Within Urban Growth Management Areas: 
• Fully controlled and partially controlled limited access highways with 

Annual Average Daily Traffic (AADT) counts of 15,000 or more 
• All other roads with an AADT of 7,500 or greater 

Outside of Urban Growth Management Areas: 



• Roads with an AADT of IS,OOO or greater unless discharging to a 4th 

Strahler order stream or larger; 
• Roads with an AADT of 30,000 or greater if discharging to a 4th Strahler 

order stream or larger (as determined using 1 :24,000 scale maps to 
delineate stream order). 

However, such sites listed above that discharge directly (or, indirectly through a 
municipal storm sewer system) to Basic Treatment Receiving Waters (Appendix 
I-C of the Stormwater Management lv/anualjor Western Washington (200S)), and 
areas of the above-listed project sites that are identified as subject to Basic 
Treatment requirements, are also not subject to Enhanced Treatment 
requirements. For developments with a mix ofland use types, the Enhanced 
Treatment requirement shall apply when the runoff from the areas subject to the 
Enhanced Treatment requirement comprise SO% or more of the total runoff within 
a threshold discharge area. 

4. Basic Treatment: 

Basic Treatment generally applies to: 
• Project sites that discharge to the ground, UNLESS: 

1) The soil suitability criteria for infiltration treatment are met; (see 
Chapter 3 of Volume III of the Stormwater Management Manual for 
Western Washington (2005) for soil suitability criteria) or 

2) The project uses infiltration strictly for now control - not treatment -
and the discharge is within ~-mile of a phosphorus sensitive lake (use 
a Phosphorus Treatment facility), or within ~ mile of a fish-bearing 
stream, or a lake (use an Enhanced Treatment facility). 

• Residential projects not otherwise needing phosphorus control as 
designated by US EPA, the Department of Ecology, or by the Permittee: 
and 

• Project sites discharging directly to salt waters, river segments, and lakes 
listed in Appendix I-C of the Stormwater Management Manual/or 
Western Washington (2005); and 

• Project sites that drain to streams that are not fish-bearing, or to waters not 
tributary to tlsh-bearing streams; 

• Landscaped areas of industrial, commercial, and multi-family project sites, 
and parking lots of industrial and commercial project sites that do not 
involve pollution-generating sources (e.g., industrial activities, customer 
parking, storage of erodible or leachable material, wastes or chemicals) 
other than parking of employees' private vehicles. For developments with 
a mix of land use types, the Basic Treatment requirement shall apply when 
the runotI from the areas subject to the Basic Treatment requirement 
comprise SO% or more of the total runoff within a threshold discharge 
area. 



Treatment Facility Sizing 

Water Quality Design Storm Volume: The volume ofrunotIpredicted from a 24-hour 
storm with a 6-month return frequency (a.k.a., 6-month, 24-hour storm). Wetpool 
facilities are sized based upon the volume ofrunotIpredicted through use of the Natural 
Resource Conservation Service curve number equations in Chapter 2 of Volume III of the 
Storm water Management Manualfor Western Washington (2005), for the 6-month, 24-
hour storm. Alternatively, the 91 st percentile, 24-hour runoff volume indicated by an 
approved continuous runoff model may be used. 

Water Quality Design Flow Rate 

1. Preceding Detention Facilities or when Detention Facilities are not required: 

The flow rate at or below which 91 % of the runoff volume, as estimated by an 
approved continuous runotI model, will be treated. Design criteria for treatment 
facilities are assigned to achieve the applicable performance goal at the water 
quality design flow rate (e.g., 80% TSS removal). 

2. Downstream of Detention Facilities: 

The water quality design flow rate must be the full 2-year release rate from the 
detention facility. 

Alternative methods may be used if they identify volumes and flow rates 
that are at least equivalent. 

That portion of any development project in which the above POlS or 
PGPS thresholds are not exceeded in a threshold discharge area shall 
apply On-site Stormwater Management BMPs in accordance with 
Minimum Requirement #5. 

Treatment Facility Selection, Design, and Maintenance 

Stormwater treatment facilities shall be: 



• Selected in accordance with the process identified in Chapter 4 of Volume I of the 
Stormwater Management Manualfor Western Washington (2005), 

• Designed in accordance with the design criteria in Volume V of the Storm water 
Management lHanualfor Western Washington (2005), and 

• Maintained in accordance with the maintenance schedule in Volume V of the 
Stormwater Management Manualfor Western Washington (2005). 

Additional Requirements 

The discharge of untreated storm water from pollution-generating impervious surfaces to 
ground water must not be authorized by the Permittee, except for the discharge achieved 
by infiltration or dispersion of runotf from residential sites through use of On-site 
Stormwater Management BMPs. 

4.7 Minimum Requirement #7: Flow Control 

/ 'pplicability 

Except as provided below, the Permittee must require all projects provide flow control to 
reduce the impacts of stormwater runoff from impervious surfaces and land cover 
conversions. The requirement below applies to projects that discharge stormwater 
directly, or indirectly through a conveyance system, into a fresh water. 

Flow control is not required for projects that discharge directly to, or indirectly through 
an MS4 to a water listed in Appendix I-E of the Storm water Management Manualfor 
Western Washington (2005) subject to the following restrictions: 
• Direct discharge to the exempt receiving water does not result in the diversion of 

drainage from any perennial stream classitied as Types 1,2,3, or 4 in the State of 
Washington Interim Water Typing System, or Types "S", "F", or "Np" in the 
Permanent Water Typing System, or from any category I, II, or III wetland: and 

• Flow splitting devices or drainage BMP's are applied to route natural runoff volumes 
from the project site to any downstream Type 5 stream or category IV wetland: 

o Design of now splitting devices or drainage BMP's will be based on 
continuous hydrologic modeling analysis. The design will assure that flows 
delivered to Type 5 stream reaches will approximate, but in no case exceed, 
durations ranging from 50% of the 2-year to the 50-year peak flow. 

o Flow splitting devices or drainage BMP's that deliver flow to category IV 
wetlands will also be designed using continuous hydrologic modeling to 
preserve pre-project wetland hydrologic conditions unless specifically waived 
or exempted by regulatory agencies with permitting jurisdiction; and 

• The project site must be drained by a conveyance system that is comprised entirely of 
manmade conveyance elements (e.g., pipes, ditches, outfall protection, etc.) and 
extends to the ordinary high water line of the exempt receiving water; and 



• The conveyance system between the project site and the exempt receiving water shall 
have sufficient hydraulic capacity to convey discharges from future build-out 
conditions (under current zoning) of the site, and the existing condition from non­
project areas from which runoff is or will be collected; and 

• Any erodible elements of the manmade conveyance system must be adequately 
stabilized to prevent erosion under the conditions noted above. 

If the discharge is to a stream that leads to a wetland, or to a wetland that has an outflow 
to a stream, both this minimum requirement (Minimum Requirement #7) and Minimum 
Requirement #8 apply. 

Permittees may petition Ecology to exempt projects in additional areas. A petition must 
justify the proposed exemption based upon a hydrologic analysis that demonstrates that 
the potential stormwater runoff from the exempted area will not significantly increase the 
erosion forces on the stream channel nor have near-field impacts (see Section 7 of this 
Appendix). 

Thresholds 

The following require construction of flow control facilities and/or land use management 
BMPs that will achieve the standard flow control requirement for western Washington 
(see Table 4.2): 
• Projects in which the total of effective impervious surfaces is 10,000 square feet or 

more in a threshold discharge area, or 
• Projects that convert * acres or more of native vegetation to lawn or landscape, or 

convert 2.5 acres or more of native vegetation to pasture in a threshold discharge area, 
and from which there is a surface discharge in a natural or man-made conveyance 
system from the site, or 

• Projects that through a combination of effective impervious surfaces and converted 
pervious surfaces cause a 0.1 cubic feet per second increase in the 100-year flow 
frequency from a threshold discharge area as estimated using the Western 
Washington Hydrology Model or other approved model. 

That portion of any development project in which the above thresholds are not exceeded 
in a threshold discharge area shall apply Onsite Stormwater Management BMPs in 
accordance with Minimum Requirement #5. 
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I Table 4.2 Flow Control Requirements by Threshold Discharge Area 
Flow Control On-site Stormwater 

Facilities V1anagement BMPs 
< ~ acres conversion to lawnllandscape, ~ 

or < 2.5 acres to pasture 
::: JI. acres conversion to lawn/landscape, II ~ 

or > 2.5 acres to pasture 
< 10,000 square feet of effective ~ 

impervious area 
::: 10,000 square feet of effective II ~ 

impervious area 
::: 0.1 cubic feet per second increase in II II 

the 100-year flood frequen9' 

Standard Flow Control Requirement 

Stormwater discharges shall match developed discharge durations to pre-developed 
durations for the range of pre-developed discharge rates from 50% of the 2-year peak 
flow up to the full 50-year peak now. The pre-developed condition to be matched shall 
be a forested land cover unless: 
• Reasonable, historic information is available that indicates the site was prairie prior to 

settlement (modeled as "pasture" in the Western Washington Hydrology Model); or 
• The drainage area of the immediate stream and all subsequent downstream basins 

have had at least 40% total impervious area since 1985. In this case, the pre­
developed condition to be matched shall be the existing land cover condition. Where 
basin-specific studies determine a stream channel to be unstable, even though the 
above criterion is met, the pre-developed condition assumption shall be the "historic" 
land cover condition, or a land cover condition commensurate with achieving a target 
flow regime identified by an approved basin study. 

This standard requirement is waived for sites that will reliably infiltrate all the runoff 
from impervious surfaces and converted pervious surfaces. 

Western Washington Alternative Requirement 

An alternative requirement may be established through application of watershed-scale 
hydrological modeling and supporting field observations. Possible reasons for an 
alternative flow control requirement include: 
• Establishment of a stream-specific threshold of significant bedload movement other 

than the assumed 50% of the 2-year peak now; 
• Zoning and Land Clearing Ordinance restrictions that, in combination with an 

alternative flow control standard, maintain or reduce the naturally occurring erosive 
forces on the stream channel; or 

• A duration control standard is not necessary for protection, maintenance, or 
restoration of designated beneficial uses or Clean Water Act compliance. 



See Section 7 Basin/Watershed Planning of this Appendix for details on how alternative 
now control requirements may be established. 

Additional Requirement 

Flow Control BMPs shall be selected, designed, and maintained in accordance with 
Volume III of the Storm water Management Manualfor Western Washington (2005) or an 
approved equivalent. 

.4.8 Minimum Requirement #8: Wetlands Protection 

Applicability 

The requirements below apply only to projects whose stormwater discharges into a 
wetland, either directly or indirectly through a conveyance system. These requirements 
must be met in addition to meeting Minimum Requirement #6, RunotITreatment. 

Thresholds 

The thresholds identified in Minimum Requirement #6 - Runotf Treatment, and 
Minimum Requirement #7 - Flow Control shall also be applied for discharges to 
wetlands. 

Standard Requirement 

Discharges to wetlands shall maintain the hydrologic conditions, hydrophytic vegetation, 
and substrate characteristics necessary to support existing and designated uses. The 
hydrologic analysis shall use the existing land cover condition to determine the existing 
hydrologic conditions unless directed otherwise by a regulatory agency with jurisdiction. 
A wetland can be considered for hydrologic modification and/or stormwater treatment in 
accordance with Guide Sheet 1 B in Appendix 1-0 on the Storm water Management 
Manualfor Western Washington (2005). 

Additional Requirements 

Stormwater treatment and flow control facilities shall not be built within a natural 
vegetated buffer, except for: 

• necessary conveyance systems as approved by the Permittee; or 
• as allowed in wetlands approved for hydrologic modification and/or treatment in 

accordance with Guidesheet 1 B in Appendix 1-0 of the Stormwater Management 
Manual for Western Washington (2005). 

An adopted and implemented basin plan prepared in accordance with the provisions of 
Section 7 of this Appendix may be used to develop requirements for wetlands that are 
tailored to a specitlc basin. 



4.9 Minimum Requirement #9: Operation and Maintenance 

Permittees must require an operation and maintenance manual that is consistent with the 
provisions in Volume V of the Storm water j'vfanagement Manua/jor Western Washington 
(2005) for all proposed stormwater facilities and BMPs. The party (or parties) 
responsible for maintenance and operation shall be identified in the operation and 
maintenance manual. For private facilities approved by the Permittee, a copy of the 
manual shall be retained onsite or within reasonable access to the site, and shall be 
transferred with the property to the new owner. For public facilities, a copy of the 
manual shall be retained in the appropriate department. A log of maintenance activity 
that indicates what actions were taken shall be kept and be available for inspection by the 
local government. 

Section 5. Adj ustments 

Adjustments to the Minimum Requirements may be granted by the Permittee provided that a 
written finding of fact is prepared, that addresses the following: 

• The adjustment provides substantially equivalent environmental protection. 
• Based on sound Engineering practices, the objectives of safety, function, 

environmental protection and facility maintenance, are met. 

Section 6. ExceptionsNariances 

Exceptions/variances (exceptions) to the Minimum Requirements may be granted by the 
Permittee following legal public notice of an application for an exception or variance, legal 
public notice of the Permittee's decision on the application, and written findings of fact that 
documents the Permittees determination to grant an exception. Permittees shall keep records, 
including the written findings of fact, of all local exceptions to the Minimum Requirements. 

Project-specific design exceptions based on site-specitic conditions do not require prior approval 
of the Department. The Permittee must seek prior approval by the Department for any 
jurisdiction-wide exception. 

The Permittee may grant an exception to the minimum requirements if such application imposes 
a severe and unexpected economic hardship. To determine whether the application imposes a 
severe and unexpected economic hardship on the project applicant, the Permittee must consider 
and document with written findings of fact the following: 

• The current (pre-project) use of the site, and 



• How the application of the minimum requirement(s) restricts the proposed use of 
the site compared to the restrictions that existed prior to the adoption of the 
minimum requirements; and 

• The possible remaining uses of the site if the exception were not granted; and 
• The uses of the site that would have been allowed prior to the adoption of the 

minimum requirements; and 
• A comparison of the estimated amount and percentage of value loss as a result of 

the minimum requirements versus the estimated amount and percentage of value 
loss as a result of requirements that existed prior to adoption of the minimum 
requirements; and 

• The feasibility for the owner to alter the project to apply the minimum 
requirements. 

In addition any exception must meet the following criteria: 

• The exception will not increase risk to the public health and welfare, nor injurious 
to other properties in the vicinity and/or downstream, and to the quality of waters 
of the state; and 

• The exception is the least possible exception that could be granted to comply with 
the intent of the Minimum Requirements. 

Section 7. Basin/Watershed Planning 

Basin/Watershed planning may be used by the Permittee to tailor Minimum Requirement #6 
Runoff Treatment, Minimum Requirement #7 Flow Control, and/or Minimum Requirement #8 
Wetlands Protection. Basin planning may be used to support alternative treatment, flow control, 
and/or wetland protection requirements to those contained in Section 4 of this Appendix. Basin 
planning may also be used to demonstrate an equivalent level of treatment, flow control, and/or 
wetland protection through the construction and use of regional stormwater facilities. 

Basin planning provides a mechanism by which the minimum requirements and implementing 
BMP's can be evaluated and refined based on an analysis of a basin or watershed. Basin plans 
are may be used to develop control strategies to address impacts from future development and to 
correct specific problems whose sources are known or suspected. Basin plans can be effective at 
addressing both long-term cumulative impacts of pollutant loads and short-term acute impacts of 
pollutant concentrations, as well as hydrologic impacts to streams, wetlands, and ground water 
resources. 

Basin planning will require the use of computer models and field work to verify and support the 
models. The USGS has developed software called "GenScn" (Generation and Analysis of Model 
Simulation Scenarios) that can facilitate basin planning. The program is a Windows-based 
application of HSPF that predicts water quality and quantity changes for multiple scenarios of 
land use and water management within a basin. Permittees who are considering the use of 
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basin/watershed plans to modity or tailor one or more of the minimum requirements are 
encouraged to contact Ecology carLy in the planning stage. 

Some examples of how Basin Planning can alter the minimum requirements are given in 
Appendix I-A from the Storm water Management Manualfor Western Washington (2005). 

In order for a basin plan to serve as a means of modifying the minimum requirements the 
following conditions must be met: 

• The plan must be fomlally adopted by all jurisdictions with responsibilities under 
the plan; and 

• All ordinances or regulations called for by the plan must be in effect; and 
• The basin plan must be reviewed and approved by Ecology. 
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40.385 STORMWATER AND EROSION CONTROL 

40.385.010 Introduction 

A. Purpose. The purpose of this chapter is to safeguard public health, safety and welfare 
by protecting the quality of surface and groundwaters for drinking water supply, 
recreation, fishing and other beneficial uses through the application of best 
management practices (BMPs) for stormwater management and erosion control. 

B. Applicability. 
1. The provisions of this chapter shall apply to all new development, redevelopment, 

and drainage projects consistent with the Stormwater Management Manual for 
Western Washington (SMMWW) as modified by this chapter, and the county's 
Stormwater Manual. 

2. Applicability of this chapter may be modified by Sections ~Q-,-=ia_Q,02_Q(A)(8) and (9). 
3. Meeting the requirements of this chapter is the joint and severable responsibility of 

both the owner(s) of the site on which land-disturbing activity occurs and the 
person(s) undertaking such activity. In addition, if the land-disturbing activity 
involves a county-issued permit, the applicant is also responsible for meeting the 
requirements of this chapter. 

4. The responsible official is authorized to enforce the provisions of this chapter 
using the remedies and procedures in Title 32. 

C. Exemptions. 
1. Exemptions to the minimum requirements (listed in Section 40.385.010(0)) shall 

be granted for the following activities: 
a. Forest practices regulated under Title 222 WAC, except Class IV general forest 

practices that are conversions from timber land to other uses. 
b. Construction of agricultural buildings or other impervious surfaces for carrying 

out agricultural activities; provided, that no stormwater is released from the site 
directly or indirectly to the county's stormwater conveyance system. 

c. Normal landscape maintenance activities and gardening. 
d. Oil and gas field activities or operations including construction of drilling sites, 

waste management pits, and access roads, as well as construction of 
transportation and treatment infrastructure such as pipelines, natural gas 
treatment plants, natural gas pipeline compressor stations, and crude oil 
pumping stations. Operators are encouraged to implement BMPs to minimize 
erosion and to control sediment during and after construction activities to help 
ensure protection of surface water quality during storm events. 

e. The following road maintenance practices: 
(1) Pothole and square cut patching; 
(2) Overlaying existing asphalt or concrete pavement without expanding the 

area of coverage; 
(3) Shoulder grading; 
(4) Regrading/reshaping drainage systems; 
(5) Crack sealing; 
(6) Resurfacing with in-kind material without expanding the road prism; and 
(7) Vegetation management. 
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2. Exemptions to specific minimum requirements shall be granted for the following 
activities: 

a. The construction of single-family homes, duplexes, and their accessory 
structures may be exempt from minimum requirements No. 6 through No. 10; 
provided, that the project site is included in a stormwater plan previously 
approved by the county. 

b. Drainage projects that are not new development or redevelopment and do not 
create new underground injection control wells are exempt from minimum 
requirement No.6, and the responsible official may waive all or parts of 
minimum requirement No. 1 if the project meets other applicable requirements 
of this chapter. 

c. Underground utility projects that replace the ground surface with in-kind material 
or materials with similar runoff characteristics are only subject to minimum 
requirement NO.2. 

d. New development and redevelopment meeting the criteria in Appendix I-E of 
the SMMV'MI are exempt from minimum requirement No.7; provided, that: 
(1) The discharge structure is designed to avoid erosion during all storms up 

to the one hundred (100) year storm; and 
(2) If an existing discharge structure is used: 

(a) The discharge structure must meet the requirements of Section 
40.385.01 O(C)(2)(d)(1); and 

(b) The discharge structure and conveyance system leading to the 
discharge must have adequate capacity to meet the requirements of 
this chapter. 

e. In addition to the Columbia River, the Lewis River downstream of its confluence 
with Quartz Creek, and the East Fork of the Lewis River downstream of its 
confluence with Big Tree Creek, Appendix I-E of the SMM\MN is appended to 
include Vancouver Lake and Lake River. 

f. New development and redevelopment are exempt from wetland protection 
(minimum requirement No.8); provided, that: 
(1) The project does not change the rate, volume, duration, or location of 

discharges to and from the project site (e.g., where existing impervious 
surface is replaced with other impervious surface having similar runoff­
generating characteristics, or where pipe/ditch modifications do not change 
existing discharge characteristics); or 

(2) The project discharges to a slope wetland or riverine wetland where no 
depressional characteristics exist; or 

(3) The project meets the land cover percentage requirements for full 
dispersion in accordance to SMMV'MI or the Stormwater Manual for flow 
control; or 

(4) The county determines based on information in the preliminary stormwater 
plan, or information submitted for wetland review per Chapter 40.450, that 
the proposed project will not degrade wetland function. 

3. New development and drainage projects undertaken by governmental agencies 
are exempt from Section 40.385.020(E)(5). 

4. A proposed project is exempt from performing an off-site analYSis if any of the 
following conditions apply: 

a. The county determines based on the information in the final technical 
information report (TIR) that there is sufficient evidence to conclude that the 
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project will not have a significant adverse impact on the downstream and/or 
upstream drainage system; or 

b. The project: 
(1) Adds less than two thousand (2,000) square feet of new impervious 

surface in the urban area or adds less than five percent (5%) of the site as 
new impervious surface in the rural area; and 

(2) Adds less than thirty-five thousand (35,000) square feet of new pervious 
surface; and 

(3) Does not construct or modify a drainage pipe/ditch that is twelve (12) 
inches or more in size/depth or that receives runoff from a drainage 
pipe/ditch that is twelve (12) inches or more in size/depth; and 

(4) Does not contain or lie adjacent to a landslide, steep slope, or erosion 
hazard area; and 

(5) The project is exempt from minimum requirement No.8; or 
c. The project does not change the rate, volume, duration, or location of 

discharges to and from the project site (e.g., where existing impervious surface 
is replaced with other impervious surface having similar runoff-generating 
characteristics, or where pipe/ditch modifications do not change existing 
discharge characteristics). 

(Amended: Ord. 2009-12-01) 

D. Definitions. For the purposes of this chapter, the following definitions shall apply. 
Additional definitions can be found in the SMMVWV. 

Basin plan "Basin Plan" means a plan that assesses, evaluates, and 
proposes solutions to existing and potential future impacts to 
the beneficial uses of, and the physical, chemical, and 
biological properties of waters of the state within a basin. 

Best management "Best management practices (BMPs)" means schedules of activities, 
practices (BMPs) prohibitions of practices, maintenance procedures, managerial 

practices, or structural features that prevent or reduce adverse 
impacts to waters of Washington State. 

Drainage project "Drainage project" means the excavation or construction of pipes, 
culverts, channels, embankments or other flow-altering structures in 
any stream, stormwater facility or wetland in Clark County. 

Impervious "Impervious surface" means a hard surface that either prevents or 
surface retards the entry of water into the soil. Examples include, but are not 

limited to, structures, walkways, patios, driveways, carports, parking 
lots or storage areas, concrete or asphalt paving, gravel roads, packed 
earthen materials, haul roads and soil surface areas compacted by 
construction operations, and oiled or macadam surfaces. Open, 
uncovered retention/detention facilities shall not be considered as 
impervious surfaces for the purposes of determining whether the 
thresholds for application of minimum requirements are exceeded. 
Open, uncovered retention/detention facilities shall be considered 
impervious surfaces for purposes of runoff modeling. 
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Land-disturbing "Land-disturbing activity" means any activity that results in movement 
activity of earth, or a change in the existing soil cover (both vegetative and 

non-vegetative) and/or the existing soil topography. Land-disturbing 
activities include, but are not limited to, clearing, grading, filling, and 
excavation. Compaction that is associated with stabilization of 
structures and road construction shall also be considered a land-
disturbing activity. Vegetation maintenance practices are not 
considered land-disturbing activity. 

Low impact "Low impact development" means a stormwater management strategy 
development that emphasizes conservation and use of existing natural site features 

integrated with distributed, small-scale stormwater controls to more 
closely mimic natural hydrologic patterns in residential, commercial, 
and industrial settings. 

Maintenance "Maintenance" means repair and upkeep activities conducted on 
currently serviceable structures, facilities, and equipment that involves 
no expansion or use beyond that previously existing and results in no 
significant adverse hydrologic impact. It includes those usual activities 
taken to prevent a decline, lapse, or cessation in the use of structures 
and systems. Those usual activities may include replacement of 
dysfunctional facilities, including cases where environmental permits 
require replacing an existing structure with a different type structure, 
as long as the functioning characteristics of the original structure are 
not changed. 

Minimum "Minimum requirements" means the ten (10) sets of requirements that 
requirements are part of the SMMWW, as follows: 

• Minimum requirement No.1: Preparation of stormwater site plans; 
• Minimum requirement No.2: Construction stormwater pollution 
prevention; 
• Minimum requirement NO.3: Source control of pollution; 
• Minimum requirement NO.4: Preservation of natural drainage 
systems and outfalls; 
• Minimum requirement NO.5: On-site stormwater management; 
• Minimum requirement No.6: Runoff treatment; 
• Minimum requirement No.7: Flow control; 
• Minimum requirement NO.8: Wetlands protection; 
• Minimum requirement NO.9: Basin/watershed planning; and 
• Minimum requirement No.1 0: Operation and maintenance. 

Native vegetation "Native vegetation" means plant species, other than noxious weeds, 
that are indigenous to the coastal region of the Pacific Northwest and 
which reasonably could have been expected to naturally occur on the 
site. 

New development "New development" means: 
• Land-disturbing activities, including Class IV general forest practices 
that are conversions from timber land to other uses; 
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• Construction or installation of a building or other structure; 
• Creation of impervious surfaces; and 
• Subdivisions, short subdivisions, and binding site plans, as defined 
and applied in Chapter 58.17 RCW. 
Projects meeting the definition of redevelopment shall not be 
considered new development. 

Pre-developed "Pre-developed condition" means the land cover condition used to 
condition determine flow control requirements as required by Section 

40.385.020(C)(2). 

Project site "Project site" means that portion of a property, properties, or right-of-
way subject to land-disturbing activities, new impervious surfaces, or 
replaced impervious surfaces. 

Redevelopment "Redevelopment" means on a site that is already substantially 
developed (Le., has thirty-five percent (35%) or more of existing 
impervious surface coverage): 
• The creation or addition of impervious surfaces; 
• The expansion of a building footprint or addition or replacement of a 
structure; 
• Construction, installation or expansion of a building or other 
structure; 
• Replacement of impervious surface that is not part of a routine 
maintenance activity; or 
• Land-disturbing activities. 

Replaced "Replaced impervious surface" means: 
impervious • For structures, the removal and replacement of any exterior 
surface impervious surfaces or foundation; or 

• For other impervious surfaces, the removal down to bare soil or base 
course plus the replacement. 

Responsible "Responsible official" means the Director of Clark County Public 
official Works or their designee. 

Road-related "Road-related development" means land-disturbing activity where the 
development sole objective is the development or redevelopment of roads, 

sidewalks and bike lanes. 

Site "Site" means the area within the legal boundaries of a parcel or 
parcels of land that is (are) subject to new development or 
redevelopment. For road projects, the length of the project site and the 
right-of-way boundaries define the site. 

Stormwater "Stormwater Facility Maintenance Manual" means the January 2009 
Facility stormwater facility maintenance manual maintained by Clark County 
Maintenance Public Works. 
Manual 
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Stormwater "Stormwater Management Manual for Western 
Management Washington" (SMMWW) means the stormwater manual adopted by 
Manual for the Department of Ecology in February 200S. 
Western 
Washington 

Stormwater "Stormwater Manual" means the November 2009 stormwater manual 
Manual maintained by Clark County Public Works. 

Substantial "Substantial completion" means: 
completion • Following inspection, stormwater facilities are operational and 

constructed to county standards; 
• Streets are constructed and at least one (1) lift of asphalt is installed 
when paving is required; and 
• The project is in full compliance with this chapter. 

Underground "Underground injection control" means a manmade subsurface fluid 
injection control distribution system designed to discharge fluids into the ground that 

consists of an assemblage of perforated pipes, drain tiles, or other 
similar mechanisms, or a dug hole whose depth is greater than the 
largest surface dimension. 

(Amended: Ord. 2009-01-01; Ord. 2009-12-01) 

40.385.020 Standards - Stormwater Control 

A. General Standards. 
1. The SMMWN as modified by the county's Stormwater Manual is adopted by 

reference, and the recommendations and requirements contained therein will be 
the minimum standards for this chapter except as modified in this chapter. 

2. Where provisions of this chapter conflict with other Title 40 requirements, the more 
stringent shall apply. 

3. Stormwater facilities shall be constructed in accordance with the Standard 
Specifications for Road, Bridge, and Municipal Construction 2008 as prepared by 
the Washington Department of Transportation. 

4. All urban new development and redevelopment shall comply with the following: 
a. Minimum requirement No.2 and Section 4Q._3_a5J)3JJ. 
b. New development and redevelopment that creates or adds two thousand 

(2,000) square feet or more of new, replaced, or new-plus-replaced impervious 
surface or which has land-disturbing activity of seven thousand (7,000) square 
feet or more shall comply with minimum requirements No. 1 through No. S for 
the new and replaced impervious surfaces and the land disturbed. 

c. New development and redevelopment that creates or adds five thousand 
(S,OOO) square feet or more of new impervious surface, converts three-quarters 
(0.7S) of an acre or more of native vegetation to lawn or landscaped area, or 
converts two-and-a-half (2.S) acres or more of native vegetation to pasture shall 
comply with minimum requirements No. 1 through No. 10 for the new 
impervious and converted pervious surfaces. 

d. An off-site analysis as described in the Stormwater Manual, unless exempted 
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by Section 40.:i6~QJQ(C)(4). 
e. The county may allow the minimum requirements to be met for an equivalent 

(flow and pollution characteristics) area within the same site. For public road 
projects, the equivalent area does not have to be within the same project limits 
but must drain to the same receiving water. For frontage improvements required 
within the public right-of-way, the equivalent area must be immediately adjacent 
to the site. 

5. All rural new development and redevelopment shall comply with the following: 
a. Minimum requirement No.2 and Section 40.385.030. 
b. New development and redevelopment that adds or replaces impervious area of 

greater than two thousand (2,000) square feet and less than five percent (5%) 
of a site, or is a land-disturbing activity greater than seven thousand (7,000) 
square feet, are subject to the minimum requirements dependent on site­
specific characteristics. 
(1) Minimum requirements No.1 through NO.5 shall apply if the project meets 

all of the following criteria: 
(a) Is outside of habitat or wetland areas or their buffers; and 
(b) Does not generate runoff in channelized flow or discharge directly or 

indirectly to the county's storm sewer system; and 
(c) Is not located in, and does not discharge onto, steep slope hazard 

areas or landslide hazard areas as designated in Section ~0.430.Q1Q. 
(2) Projects not meeting all the criteria in Section 40.385.020(A)(5)(b)(1) shall 

be subject to minimum requirements No.1 through No. 10. 
c. New development and redevelopment that adds impervious area of greater than 

two thousand (2,000) square feet and that is more than five percent (5%) of a 
site shall comply with minimum requirements No. 1 through No. 10 for the new 
impervious surface. 

d. An off-site analysis as described in the Stormwater Manual, unless exempted 
by Section 40.385.010(C)(4). 

e. The county may allow the minimum requirements to be met for an equivalent 
(flow and pollution characteristics) area within the same site. For public road 
projects, the equivalent area does not have to be within the same project limits 
but must drain to the same receiving water. For frontage improvements required 
within the public right-of-way, the equivalent area must be immediately adjacent 
to the site. 

6. In addition, all redevelopment shall comply with the following: 
a. Road-related projects that create or add five thousand (5,000) square feet or 

more of new impervious surface and the new impervious surface totals fifty 
percent (50%) or more of the existing impervious surface within the project 
limits, shall comply with minimum requirements No. 1 through No. 10 for new 
and replaced impervious surfaces. The project limits shall be defined by the 
physical length of the project and the width of the right-of-way. 

b. Nonroad-related projects where the valuation of the proposed improvements 
exceeds fifty percent (50%) or more of the existing site tax assessment 
valuation of the existing site improvements, and the total of new plus replaced 
impervious surface is either five thousand (5,000) square feet or more in the 
urban area or five percent (5%) or more of the site in the rural area, shall 
comply with minimum requirements No.1 through No. 10 for new and replaced 
impervious surfaces. 
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7. Drainage Structure Labeling and Signage. All catch basins and manholes capable 
of accepting stormwater shall be signed or stenciled in accordance with the 
Stormwater Manual. 

8. Basin Plans. 
a. Basin plans as addressed in minimum requirement No. 9 are strategies 

designed to protect and enhance surface and groundwater within a watershed. 
b. A plan shall include but not be limited to recommendations for: 

(1) Stormwater requirements for new development and redevelopment; 
(2) Capital improvement projects; 
(3) Land use management through identification and protection of critical 

areas, comprehensive land use and transportation plans, zoning 
regulations, site development standards, and conservation areas; 

(4) Source control activities, to include public education and involvement, and 
business programs; 

(5) Other targeted stormwater programs and activities, such as maintenance, 
inspections, and enforcement; 

(6) Monitoring; and 
(7) An implementation schedule and funding strategy. 

c. To be valid, a basin plan must: 
(1) Be stamped, signed and dated by a registered professional engineer 

licensed in the state of Washington; 
(2) Be adopted by the board; 
(3) Meet the requirements of Chapter 36.94 RCW and the SMMWW; 
(4) Be formally adopted by all jurisdictions with responsibilities under the plan; 

and 
(5) Be approved by the Department of Ecology. 
In addition, all ordinances or regulations called for by the plan must be in effect. 

d. The policies and standards in an adopted basin plan shall supersede the 
requirements of this chapter. 

9. Regional Stormwater Facilities. 
a. The county encourages the use of regional stormwater facilities. 
b. If regional stormwater facilities are used to meet some or all of the requirements 

of this chapter, the following conditions shall be met: 
(1) Stormwater runoff shall be transported from a project site to a regional 

stormwater facility through a pipe or manmade open channel conveyance 
system. 

(2) If the regional stormwater facility does not yet exist, interim quantity control 
and treatment methods shall be used to meet the requirements of this 
chapter. All interim methods shall be approved in writing by the responsible 
official. 

(3) The facility must have sufficient capacity to provide the treatment and 
quantity control specified in this chapter at the time of connection. 

(4) A written commitment from the owner of the facility, or the responsible 
official in the case of county-owned facilities, shall be provided that allows 
use of the facility by the applicant. 

c. Where a stormwater utility exists, a system development charge can be 
assessed for use of a regional stormwater facility. 

10. Wetland Protection. If the county determines based on information in the 
preliminary stormwater plan, or information submitted for wetland review per 
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Chapter 40.450, that the proposed project will degrade wetland function, then the 
applicant shall implement flow control or other measures to mitigate the adverse 
impacts of this alteration in accordance with the wetland hydrology protection 
guidelines in Volume I, Appendix 1-0 of the SMMWW. 

11. Off-site Analysis. If the county determines based on information in the preliminary 
stormwater plan that the proposed project will adversely impact off-site drainage 
systems, then the applicant shall implement additional flow control or other 
measures to mitigate those adverse impacts. 

(Amended: Ord. 2009-12-01) 

B. Water Quality Treatment. 
1. General Standards. 

a. If project site conditions are appropriate and groundwater quality will not be 
impaired, infiltration is the preferred BMP. Direct discharge of untreated 
stormwater to groundwater is prohibited. All discharges to groundwater shall 
comply with the Water Pollution Control Act (Chapter 90.48 RCW), the Water 
Resources Act (Chapter 90.54 RCW), and Water Quality Standards for Ground 
Waters of the State of Washington (Chapter 173-200 WAC). Infiltration may be 
limited near public water supply wells. 

b. Runoff treatment facilities shall be selected pursuant to Volume V, Chapter 2 of 
the SMMWW. 

c. The stormwater treatment facilities shall be sized for the entire flow directed to 
them. 

d. The following water quality management plans and local ordinances/regulations 
have been identified pursuant to Volume V, Chapter 2 of the SMMWW as 
having specific requirements for receiving waters: 
(1) Total maximum daily load plans for Gibbons Creek and Salmon Creek; 

and • 
(2) Lake management plans for Lacamas and Round Lakes. 

2. Phosphorus treatment is required in the Lacamas watershed above the dam at the 
south end of Round Lake for all project sites exceeding one (1) acre in size. 

3. Experimental BMPs shall follow the guidelines for emerging technologies Volume 
V, Chapter 12 of the SMMWW. 

4. Stormwater treatment facilities shall be maintained in accordance with the latest 
version of the Stormwater Facility Maintenance Manual. 

5. Hydrologic analysis for runoff treatment design shall be in accordance with 
Volume III and Volume V, Chapter 4 of the SMMWW, with the following 
exceptions: 

a. Table 111-2.1, Hydrologic Soil Groups for Selected Soils in Washington State, is 
replaced by: 
(1) The Soil Conservation Service Clark County Soil Survey published in 1972 

and updated by the Natural Resources Conservation Service (NRCS); 
(2) GIS soil maps of Clark County; or 
(3) Washington Soil Survey data as available on the NRCS website. 

In the case of conflicts, the more stringent soil group shall apply unless site­
specific hydrological soil groups are developed by a registered soil scientist 
using criteria in the NRCS National Soils Handbook. 

b. Appendix III-A, Isopluvial Maps for Design Storms, is replaced by Isopluvial 
Maps for Design Storms in Clark County. 
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C. Quantity Control. 
1. General Standards. 

a. No new development or redevelopment shall be allowed to materially increase 
or concentrate stormwater runoff onto an adjacent property or block existing 
drainage from adjacent lots. 

b. All lots must be designed to provide positive drainage from the bottom of 
footings to an approved stormwater facility, unless a geotechnical report has 
been prepared stating that a footing drain is not required. 

c. Detention facilities shall" be functional prior to completion of site improvements 
(e.g., impervious surfaces). If permanent infiltration ponds are used for flow 
control during construction, these facilities shall be protected from siltation 
during the construction phase in accordance to the project SWPPP, including 
but not limited to temporary sedimentation ponds. 

d. In addition to the requirements of Chapter 40.420, no reduction of existing 
conveyance capacity and no net loss of existing storage capacity for the one 
hundred (100) year storm is permitted in special flood hazard areas as defined 
in Section 40.420.010(C). This requirement shall also apply to all areas within 
the limits of the existing one hundred (100) year floodplain for all streams and 
manmade channels within the county. 

2. Pre-development Land Cover Requirements. 
a. The pre-developed condition to be matched shall be the land cover condition 

existing at the time of the development application. 
b. Where an approved basin plan exists, the land cover condition to be matched 

shall be commensurate with achieving a target flow regime identified in the 
study. If no land cover condition or target flow regime is identified, land cover 
condition to be matched shall be as required above. 

c. This requirement is not applicable to project sites designed to retain all 
stormwater runoff on-site. 

3. Design Methodology for Stormwater Infiltration Systems. 
a. The design of stormwater infiltration facilities shall follow the requirements in 

Volume III, Section 3.3 of the SMMWN and the Stormwater Manual, except as 
revised herein, and the 

Washington Department of Ecology Guidance for UIC Wells that Manage 
Stormwater. If a facility meets any part of the UIC definition in Section 
40.3S5.010(D), the developer must register the UIC and provide proof of 
registration to the county prior to use. 

b. The design shall follow the methodology in either the simplified or detailed 
approaches in Volume III, Section 3 of the SMMWN, except that the infiltration 
testing shall only be conducted using the methods described in the Stormwater 
Manual. 

c. Infiltration receptor characterization shall include the installation of groundwater 
monitoring wells unless the highest groundwater level is demonstrated to be at 
least fifteen (15) feet below the proposed infiltration facility. These wells shall be 
installed and monitored during at least one (1) wet season within three (3) years 
prior to the date of final approval. 

d. Test locations for performing infiltration tests as called for in the simplified 
method shall be performed as follows: 
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(1) One (1) or more infiltration tests shall be conducted at the location of each 
proposed infiltration facility; and 

(2) At least one (1) test shall be conducted for each location where the soil 
characteristics significantly vary within the vicinity of proposed infiltration 
facilities. 

e. Allowable methods for determining infiltration rates as called for in the simplified 
method (Section 3.3.4 of the SMMVVW) are as follows: 
(1) The single-ring falling head test as described in the Stormwater Manual; or 
(2) A pilot infiltration test (PIT) conducted pursuant to Appendix 111-0, Volume 

III of the SMMWW. 
f. Groundwater. The base of all infiltration basins or trench systems shall be 

greater than five (5) feet above the seasonal high-water mark, bedrock (or 
hardpan) or other low permeability layer. A separation down to three (3) feet 
may be considered if the groundwater mounding analysis, volumetric receptor 
capacity, and the design of the overflow and/or bypass structures are judged by 
the county to be adequate to prevent overtopping and meet the site suitability 
criteria specified in the SMMWW. 

g. Stormwater Infiltration Facility Setbacks. 
(1) Stormwater infiltration facilities shall be set back according to Table 

40.385.020-1. 

Table 40.385.020-1. Stormwater Infiltration Facility Setbacks 

Stormwater infiltration facility set back Distance: 
from: 

Drinking water wells 1 One hundred (100) feet minimum 

Building foundations Twenty (20) feet minimum, upslope 
One hundred (100) feet minimum, downslope 

Slopes equal to or greater than fifteen Fifty (50) feet minimum 
percent (15%)2 

Roof downspout infiltration systems Ten (10) feet minimum from any structure or 
property line 

1 Infiltration facilities upslope of drinking water supplies and within the one (1), five (5), and 
ten (10) year time of travel zones must comply with Chapter 40.410. 

2 See Chapter 40.430 for steep slope and landslide hazard area setbacks. 

(2) Setbacks may be reduced if a geotechnical report addresses potential 
impacts of trench phreatic surface on structures within twenty (20) feet of 
the proposed facility. 

h. No permanent infiltration systems shall be allowed into service until: 
(1) The entire contributing drainage area has received final stabilization; and 
(2) Permanent water quality BMPs are in place and have been approved by 

the county. 
i. Before acceptance of any infiltration facility by the county, the completed facility 

must be tested and monitored to demonstrate that the facility performs as 
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designed. If the tested coefficient of permeability determined at the time of 
construction is at least ninety-five percent (95%) of the uncorrected coefficient 
of permeability used to determine the design rate, construction shall be allowed 
to proceed. If the tested rate does not meet this requirement, the applicant shall 
submit an additional testing plan to Clark County that follows the requirements 
in Chapter 2 of the Stormwater Manual. This plan shall address steps to correct 
the problem, including additional testing and/or resizing of the facility to ensure 
that the system complies with the provisions of this chapter. 

j. A groundwater mounding analysis shall be conducted at all sites where the 
depth to seasonal groundwater table or low permeability stratum is less than 
five (5) feet or where the depth to seasonal groundwater table or low 
permeability stratum is less than fifteen (15) feet and the runoff to the infiltration 
facility is from more than one (1) acre of effective impervious surface. 
Groundwater modeling (mounding analysis) of the proposed infiltration facility 
shall be done using the design infiltration rate and the estimated maximum 
groundwater elevation determined for the proposed facility location. 

O. Stormwater Facilities. 
1. General. 

a. Stormwater facilities shall be located in accordance with the county's critical 
areas ordinances, Chapters 40.410 through 40.450. . 

b. Storm water facilities, other than closed conveyance systems, shall be located in 
relation to existing and proposed on-site sewage system drainfields as follows: 
(1) At least thirty (30) feet when downslope from the drainfield system. 
(2) At least ten (10) feet when upslope from the drainfield system. 
(3) At least one hundred (100) feet for infiltration and dispersion systems. This 

distance can be reduced upon submittal of a report prepared by a 
registered geotechnical engineer licensed in the state of Washington that 
provides evidence that neither system will be compromised by a closer 
proximity. All applicable state and federal regulations must still be followed. 

c. Stormwater facilities, other than underground closed systems, shall be located 
outside easements and corridors used by phone, electric, water, natural gas, 
and other utilities unless the utilities are installed prior to construction of the 
facility. 

d. Sites used for stormwater facilities shall be owned by the applicant, county, or 
state. 
(1) If the county or state owns the site, a letter from the responsible agency 

allowing use of the site for stormwater control shall be submitted with the 
preliminary stormwater plan. 

(2) If the county or state does not own the site, the ownership shall be 
included for consideration with the land use application for the 
development. 

e. Stormwater facilities other than underground closed systems in urban 
residential subdivisions and short plats shall be located on separate tracts which 
are recommended, but not required, to meet minimum zoning lot size 
requirements. The plat or other dedication instrument shall indicate tract 
disposition in the event of county abandonment or vacation. 

2. Side Slopes. Side slopes of stormwater facilities shall be according to Table 
40.385.020-2 and Section 40.385.020(0)(3). 
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Table 40.385.020-2. Stormwater Facility Side Slopes 

All facilities with slopes flatter than or Allowed. 
equal to three to one (3: 1) 

All facilities with slopes flatter than or Allowed, if: 
equal to two to one (2: 1) 

• Side slopes don't need mowing; and 

• Erosion control and slope stability are provided. 

Public facilities, vertical slopes Allowed, if: 

• Perimeter has less than or equal to seventy-five 
percent (75%) vertical slopes; 

• Vertical slopes more than two (2) feet tall are 
fenced; 

• Maintenance access is adequate; and 

• Side slopes in a biofiltration treatment area are 
three to one (3: 1) or flatter. 

Private facilities, slopes steeper than Allowed if: 
three to one (3: 1) 

• Perimeter has less than or equal to seventy-five 
percent (75%) vertical slopes; 

• Vertical slopes more than two (2) feet tall are 
fenced; 

• Long-term erosion control is provided; 

• Side slopes in a biofiltration treatment area are 
three to one (3: 1) or flatter; and 

• It is demonstrated that the facility can be 
adequately maintained. 

3. Fencing. 
a. Public stormwater treatment and runoff control facilities shall be fenced in 

accordance with Volume III of the SMMW'N. 
b. Fences are not required for private stormwater facilities, provided a hold­

harmless agreement is provided to the county. 
c. If the facility is not enclosed by a fence, the covers for all control structures, 

manholes, and catch basins shall be bolted in place. 
d. A gate or lockable bollards shall be provided across any access road. 
e. Wood board fences are not allowed. 

E. Maintenance and Ownership. 
1. County Ownership of Stormwater Facilities. County ownership of stormwater 

facilities is required for all such facilities that are to be located within a public right­
of-way or for which arrangements for- private long-term maintenance which are 
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a. Stormwater facilities that are to be owned by the county will be provisionally 
accepted for ownership upon the approval of the record drawings and approval 
of an inspection of the facilities by the county. Provisional acceptance of the 
facilities shall not relieve the applicant from any obligation to undertake any 
remedial measures to correct deficiencies in the design, construction, 
maintenance or operation of the facilities. 

b. No sooner than eighteen (18) months following the provisional acceptance of 
the facilities, the applicant shall notify the responsible official that the facilities 
are eligible for final acceptance of ownership by the county. Prior to their final 
acceptance for ownership, the facilities shall be inspected to determine that they 
are properly maintained and in satisfactory condition. The responsible official 
shall require the applicant to conduct tests of the facilities to reasonably 
demonstrate that they are operating as designed and to the county standards 
for quality and quantity control as a condition of final acceptance. Upon approval 
of the facilities by the responsible official and all necessary ownerships and 
easements entitling the county to properly access and maintain the facilities 
have been conveyed to the county and recorded with the County Auditor, they 
will be finally accepted for ownership by the county. 

3. Maintenance of Stormwater Facilities. 
a. County-Owned Facilities. 

(1) For a period of at least two (2) years following the provisional acceptance 
of stormwater facilities or thereafter until the facilities are finally accepted by 
the county, the developer constructing the facilities shall maintain, repair, 
redesign, or reconstruct the facilities to ensure that they operate as 
designed and to the county standards for quality and quantity control. This 
obligation shall extend to remedying any damage caused to the facilities by 
builders or other third parties during the initial maintenance period. The 
required maintenance shall be performed according to the county's 
Stormwater Facility Maintenance Manual pursuant to Section 1:3.~2E)AQ4(). 

(2) During the initial maintenance period, remedial work to correct deficiencies 
shall be the responsibility of the developer and shall be completed prior to 
final acceptance. Required remedial work to correct maintenance and 
construction deficiencies shall be completed by the applicant prior to final 
acceptance. 

(3) Following final acceptance for county ownership, the county shall maintain 
stormwater facilities. 

b. Privately Owned Facilities. 
(1) For stormwater facilities for which the county will not provide maintenance, 

the developer shall make arrangements with the existing or future (as 
appropriate) occupants or owners of the subject property for assumption of 
maintenance to the standards in the county's Stormwater Facility 
Maintenance Manual pursuant to Section 13.26A.040. The responsible 
official shall approve such arrangements prior to county approval of the 
final stormwater plan. Final plats shall include a note specifying the party 
(ies) responsible for long-term maintenance of stormwater facilities. 

(2) The county shall inspect privately maintained facilities for compliance with 
the requirements of this chapter. If the parties responsible for long-term 
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maintenance fail to maintain their facilities to acceptable standards, the county 
shall issue a written notice specifying required actions to be taken in order 
to bring the facilities into compliance. If these actions are not performed in a 
timely manner, the county shall take enforcement action and recover from 
parties responsible for the maintenance in accordance with Section 
~~.04.Q~O. 

(3) Easements or a covenant acceptable to the responsible official shall be 
provided to the county for purposes of inspection and maintenance of all 
privately maintained facilities. The minimum dimensions of easements are 
listed in the Stormwater Manual, and shall allow for access to all areas 
within the pond and drainage structures by standard maintenance 
equipment vehicles. 

4. Recovering Costs of Stormwater Facilities. 
a. The following costs associated with stormwater facilities may be recoverable 

through latecomers' agreements (RCW 35.91.010): 
(1) Over-sizing on-site facilities above their existing capacity or the capacity 

required for the proposed development; and 
(2) A proportionate share of the total cost of off-site facilities. 

b. If a stormwater utility exists, the costs for building or over-sizing a stormwater 
facility may be eligible as a credit against applicable system development 
charges. 

5. Bonds and Insurance. 
a. Performance Security. In lieu of completing required stormwater facilities within 

a preliminary plat prior to recording, the applicant may, with the approval of the 
county, post a performance bond or other security acceptable to the responsible 
official in the amount of one hundred fifty percent (150%) of the estimated cost 
(prepared by the project engineer) of completing construction per the approved 
stormwater plan. After determination by the responsible official that all facilities 
are constructed in compliance with the approved plan, are performing their 
intended functions in a satisfactory manner, and that the maintenance bonding 
requirements of Section 4Q,_~_6~--,02Q(E)(3) are met, the performance bond or 
security shall be released. No building permits shall be issued until the 
stormwater facilities are completed and provisionally accepted. 

b. Maintenance Security. In cases identified in Section 40.385.020(E)(3), a 
maintenance bond or other security acceptable to the responsible official, in the 
amount of ten percent (10%) of the project engineer's construction cost, shall be 
posted and maintained throughout the two (2) year initial maintenance period for 
a stormwater facility. 

(Amended: Ord. 2009-01-01) 

40.385.030 Standards - Erosion Control 

A. General Standards. 
1. Contractor Certification. All land-disturbing activity performed by licensed 

contractors shall be supervised by an individual who shall have successfully 
completed formal training in erosion and sediment control during construction by a 
recognized organization acceptable to the responsible official. A certification of 
successful completion of such training shall be submitted at the pre-construction 
conference. 
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2. Permanent infiltration BMPs shall not be used as temporary erosion control 
devices. 

3. Vehicles not performing a construction activity shall not be permitted off-street. 
Worker personal vehicles shall be parked on adjacent streets or other approved 
areas. 

B. Underground Utility Construction. The construction of underground utility lines shall be 
subject to the following: 
1. An erosion control plan specifically related to underground work shall be submitted 

and approved prior to beginning work. 
2. BMPs shall be used to control erosion during and after construction. 
3. BMPs damaged during construction shall be replaced or repaired. 

C. Signage. 
1. Erosion control signage approved by the responsible official shall be installed at 

each point of entry for any subdivision or short plat prior to issuance of provisional 
acceptance by the county. Signs may be purchased from the county. 

2. Removal of signage shall occur when either certificates of occupancy have been 
issued for seventy percent (70%) of the lots or there are less than ten (10) 
unoccupied lots remaining within the project site, whichever is later, or as 
determined by the responsible official. 

(Amended: Ord. 2009-01-01) 

40.385.040 Administration 

A. Submittals - General. 
1. A stormwater plan shall be submitted identifying how stormwater runoff originating 

on the project site or flowing through the project site is presently controlled and 
how this will change due to the proposed development, redevelopment, or 
drainage project. The purpose of the stormwater plan is to determine whether a 
proposal can meet the requirements set forth in this chapter. 

2. Applicants proposing any new development or redevelopment governed by this 
chapter shall submit the plans, studies, and information as provided herein. If the 
project site is within the region covered by a basin plan pursuant to this chapter, 
then the responsible official may waive information requirements. 

3. Except for projects under Section 40.385.040(A)(3)(a), all plans, studies, and 
reports shall be stamped, signed and dated by a registered professional civil 
engineer(s) licensed in the state of Washington, and a registered soil scientist, if 
appropriate, responsible for their preparation, and by the project engineer 
responsible for preparation of the stormwater plan. 

a. Stormwater site plans are exempt from the requirement to be prepared by a 
licensed engineer for projects that only apply minimum requirements No. 1 
through No. 5 for construction of agricultural or residential buildings and their 
appurtenances on an existing lot. . 

4. Record Drawings. 
a. Record drawings which accurately represent the project site as constructed 

shall be provided to the county prior to: 
(1) The issuance of building permits for single-family/duplex residential 

subdivisions; 
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(2) The issuance of occupancy permits for development subject to site plan 
review; and 

(3) Within sixty (60) days following completion of construction of other 
development. 

b. The record drawings shall include corrected engineering plans for the 
stormwater system, showing constructed dimensions and elevations. In 
addition, revisions to the final stormwater plan shall be submitted with the record 
drawings where changes during construction significantly alter the calculations 
and assumptions contained in the plan. 

c. All plans submitted shall be reproducible and on Mylar. 
d. The record drawing submittal shall be stamped, signed and dated by a 

registered professional engineer licensed in the state of Washington. 
e. Record drawings shall be submitted on computer disk in one (1) of the following 

approved file formats: Portable Document Format (.pdf), AutoCAD (.dwg, .dxf), 
or MicroStation (.dgn). 

f. Record drawings shall clearly indicate the ownership of any stormwater facility 
and who is responsible for its maintenance. 

(Amended: Ord. 2009-12-01) 

B. Preliminary Stormwater Plan. 
1. A preliminary stormwater plan is required for all new development and 

redevelopment not exempted by Section 40.3fiti.Q10(C). 
2. A preliminary stormwater plan meeting the requirements of this section shall be 

submitted with the land use application. 
3. The preliminary stormwater plan submittal shall consist of a preliminary 

development plan and a preliminary technical information report (TIR) prepared in 
accordance with the Stormwater Manual. The project engineer shall include a 
statement that all required information is included and that the proposed 
stormwater facilities are feasible. 

c. Final Stormwater Plan. 
1. The final stormwater plan is required and must be approved by the responsible 

official prior to beginning construction related to new development, 
redevelopment, or drainage project. The final stormwater plan provides final 
engineering design and construction drawings in accordance with the Stormwater 
Manual. 

2. The final stormwater plan shall include the following: 
a. A final development plan; 
b. A final technical report (TIR); 
c. The approved preliminary stormwater plan with an explanation of any 

differences between the design concepts included in the preliminary and final 
stormwater plans; 

d. Final engineering plans that provide sufficient detail to allow construction of the 
stormwater facilities. These plans shall be stamped, signed and dated by 
registered professional engineer(s) licensed in the state of Washington 
responsible for hydrologic, hydraulic, geotechnical, and structural and general 
civil engineering design, and by the project engineer responsible for the 
preparation of the final stormwater plan. Additionally, the final engineering plan 
shall show all utilities to ensure conflicts between proposed utility lines do not 
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exist; 
e. Any easements, covenants or agreements that are necessary to permit 

construction must be included; and 
f. A construction stormwater pollution prevention plan (SWPPP). 

3. The final stormwater plan shall be prepared in accordance with the Stormwater 
Manual. 

D. Construction Stormwater Pollution Prevention Plan. A construction stormwater 
pollution prevention plan (SWPPP) prepared in accordance with Volume II, Section 3.3 
of the SMMVWV is required for all development and redevelopment not exempted by 
Section 40.385.010(C). 

E. Plan Review. 
1. For a land use application requiring a public hearing, the preliminary stormwater 

plan shall be decided on in accordance with the procedures applicable to the land 
use application. All other 

preliminary stormwater plans shall be acted on by the responsible official within the 
timeline for the preliminary land use decision. 

2. The responsible official may waive in writing some or all of the content 
requirements in the preliminary stormwater plan if: 

a. The development activity or drainage project is included in an approved final 
stormwater plan which meets the requirements of this chapter; or 

b. A basin plan exists that supersedes any of the requirements. 
The waiver of some or all of the preliminary stormwater control plan requirements 

does not relieve the applicant of a final stormwater control plan. 
3. Variances. For purposes of this chapter, the following requirements shall apply 

with regard to variances: 
a. Type I and Type II (Administrative) Variances. The responsible official may 

grant an administrative variance to the numerical standards of this chapter using 
a Type I or Type II process pursuant to Sections 40.510.010 and 40.510.020 
prior to permit approval and construction; provided, that the provisions of this 
chapter are met. These variances deal with the design and construction of 
facilities, are not limited to any percentage change, and typically include (but are 
not limited to) the following: 
(1) Conveyance system analysis and design; 
(2) Off-site analysis; 
(3) Materials; 
(4) Facility side slopes; 
(5) Easements; 
(6) Percent of facility made up of retaining wall; 
(7) Fencing requirements; and 
(8) Varying from the standard details. 

b. Type III Variances. The responsible official may grant a variance from the 
requirements of this chapter using a Type III process pursuant to Section 
40.510.030 prior to permit approval and construction; provided, that the 
provisions of this chapter are met. A written finding of fact is required that 
addresses the following: 
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(1) The variance provides for equivalent environmental protection and is in the 
overriding public interest; and that the objectives of safety, function, 
environmental protection and facility maintenance, based upon sound 
engineering, are fully met; 

(2) That there are special physical circumstances or conditions affecting the 
property such that the strict application of these provisions would deprive 
the developer of all reasonable use of the property of land in question, and 
all feasible efforts to meet the intent of the requirements have been made, 
including: 
(a) The current (pre-project) use of the site; 
(b) How the application of the minimum requirements restricts the 

proposed use of the site compared to the restrictions that existed prior 
to the adoption of the minimum requirements; 

(c) The possible remaining uses of the site if the variance were not 
granted; 

(d) The uses of the site that would have been allowed prior to the 
adoption of the minimum requirements; 

(e) A comparison of the estimated percentage of value loss as a result of 
the minimum requirements versus the estimated amount and 
percentage of value loss of requirements that existed prior to adoption 
of the minimum requirements; and 

(f) The feasibility for the owner to alter the project to comply with the 
minimum requirements. 

(3) That the granting of the variance will not be detrimental to the public health 
and welfare, nor injurious to other properties in the vicinity and/or 
downstream, and to the quality of waters of the state; and 

(4) The variance is the least possible variance that could be granted to comply 
with the intent of this section. 

4. Exceptions for Single-Family/Duplex Residential Subdivisions. 
a. The responsible official may approve the issuance of building permits for up to 

fifty percent (50%) of the lots after the stormwater and road improvements are 
substantially complete. 

b. Building permits for model homes may be approved pursuant to Section 
~0.260.145. 

5. Stormwater plans decisions may be appealed in conjunction with the associated 
land use application. 

(Amended: Ord. 2009-01-01) 
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corporations -- Cities. towns or municipal corporations may be granted 
authority to issue permits -- Revocation -- Termination of permits. 

'l() . .1-S.170 Waste disposal permits required of counties. municipalities and public 
corporations -- Application -- Notice as to new operation or increase in 
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permit. 
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permit applications -- Exemption. 
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proceedings. 
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water pollution control projects -- Limitations. 

')().·HUUO Pollution control facilities -- Tax exemptions and credits. 

\)().·.:!:lL1JO Application of barley straw to waters of the state. 

'I0.4X.3M Discharge of oil into waters of the state -- Definitions. 

<)()A.~.J.(ifi Discharge of oil into waters of the state -- Compensation schedule. 

Q(US.367 Discharge of oil into waters of the state -- Assessment of compensation. 

()() .. +X,36X Discharge of oil into waters of the state -- Preassessment screening. 

<)O.+X.3Xo Department of natural resources leases. 

90.-J.R.Y)() Coastal protection fund -- Established -- Moneys credited to -- Use. 

()OA8AO() Coastal protection fund -- Disbursal of moneys from. 

I)(UXA20 Water quality standards affected by forest practices -- Department of ecology 
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permits -- Incorporation of permit conditions. 

')O.-lX.2J.!l Construction projects involving fill material -- Leaching test. 

<)().4S.53I Leaching tests -- Identification -- Report to the legislature. 

q()~<:I:S.54.Q Use attainability analysis of water within federal reclamation project 
boundaries--Rules. 

90.4S.545 Storm water technical resource center -- Duties -- Advisory committee -­
Report to the legislature. 

()O.48.S55 Construction and industrial storm water general permits--Eftluent limitations­
-Report. 

<)O .. -Ht5:f1.f) Construction and industrial storm water general permits--Inspection and 
compliance. 

,)().-l8.565 Construction and industrial storm water general permits--Fees. 

<JO.-+8.570 Water quality data--Findings--Intent. 

9().4~.575 Water quality data--Detinitions. 

()().48.580 Water quality data--Credible data, information, literature. 

<)OAS,,"i~_~ Water quality data--When credible. 

90.4S.590 Water quality data--Falsified data--Penalty. 

q(l,,+X,595 On-site sewage disposal system repair and replacement -- Loan and grant 
programs. 

Q(),4S.(i()S Amending state water quality standards -- Compliance schedules in excess of 
ten years authorized. 

I)()..+X.<)()() Severability -- 1945 c 216. 

9()AX.t)O I Severability -- 1967 c 13. 

90.-l-S.l)02 Severability -- 1970 ex.s. c 88. 
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lJ/) . .).X.')(\3 Severability -- 1971 ex.s. c 180. 

')O.+x.Y04: Severability -- 1989 c 262. 

'lO-IX9()(} Short title -- 1971 ex..s. c 180. 

Notes: 
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County water and sewerage systems, approval of the department of social and health 
services and the department of ecology: RCW :16.Y4.100. 

Domestic waste treatment plants -- Certification and regulation of operators: Chapter 
7n.lJSIl RCW. 

Environmental certitication programs -- Fees -- Rules--Liability: RCW 43,2L\.17.'i. 

Oil and hazardous substance spill prevention and response: Chapter <jO.56 RCW. 

Oil tankers on Puget Sound, restrictions. etc.: RCW XX,JJ1J70 through X8.16,19(). 

Shellfish. sanitary control: RCW 62.1<UJ!2. 

Washington clean air act: Chapter 70.94 RCW. 

Water-sewer district powers as to mutual systems, approval of exercise by pollution 
control commission: RCW 57.0X.065. 

Water pollution control facilities. tax ex.emptions and credits: Chapter X2.34 RCW. 

Water resources act of 1971: Chapter 90.54 RCW. 

90.48.010 
Policy enunciated. 

It is declared to be the public policy of the state of Washington to maintain 
the highest possible standards to insure the purity of all waters of the state 
consistent with public health and public enjoyment thereof, the propagation 
and protection of wild life, birds. game, fish and other aquatic life, and the 
industrial development of the state, and to that end require the use of all 
known available and reasonable methods by industries and others to prevent 
and control the pollution of the waters of the state of Washington. Consistent 
with this policy, the state of Washington will exercise its powers, as fully 
and as effectively as possible, to retain and secure high quality for all waters 
of the state. The state of Washington in recognition of the federal 
government's interest in the quality of the navigable waters of the United 
States, of which certain portions thereof are within the jurisdictional limits of 
this state, proclaims a public policy of working cooperatively with the 
federal government in a joint effort to extinguish the sources of water quality 
degradation, while at the same time preserving and vigorously exercising 
state powers to insure that present and future standards of water quality 
within the state shall be determined by the citizenry, through and by the 
efforts of state government, of the state of Washington. 

[1973 c 155 ~ L 1945 c 216 ~ I; Rem. SUpp. 1945 ~ I0964a.1 
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90.48.020 
Definitions. 
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Whenever the word "person" is used in this chapter, it shall be constmed to 
include any political subdivision, government agency, municipality, 
industry, public or private corporation, copartnership, association, firm, 
individual or any other entity whatsoever. 

Wherever the words "waters of the state" shall be used in this chapter, 
they shall be constmed to include lakes, rivers, ponds, streams, inland 
waters, underground waters, salt waters and all other surface waters and 
watercourses within the jurisdiction of the state of Washington. 

Whenever the word "pollution" is used in this chapter, it shall be 
construed to mean such contamination, or other alteration of the physical, 
chemical or biological properties, of any waters of the state, including 
change in temperature, taste, color, turbidity, or odor of the waters, or such 
discharge of any liquid, gaseous, solid, radioactive, or other substance into 
any waters of the state as will or is likely to create a nuisance or render such 
waters harmful, detrimental or injurious to the public health, safety or 
welfare, or to domestic, commercial, industrial, agricultural, recreational, or 
other legitimate beneficial uses, or to livestock, wild animals, birds, fish or 
other aquatic life. 

Wherever the word "department" is used in this chapter it shall mean the 
department of ecology. 

Whenever the word "director" is used in this chapter it shall mean the 
director of ecology. 

Whenever the words "aquatic noxious weed" are used in this chapter, 
they have the meaning prescribed under RCW 17.26.020. 

Whenever the words "general sewer plan" are used in this chapter they 
shall be constmed to include all sewerage general plans, sewer general 
comprehensive plans, plans for a system of sewerage, and other plans for 
sewer systems adopted by a local government entity including but not 
limited to cities, towns, public utility districts, and water-sewer districts. 

12002<.: 161 §4; 1995c255§7; 1987c 109§ 122; 1967c 13§ I; 1945c216§2;Rem. 
Supp. 1945 § I0964b.] 

Notes: 
Severability -- Effective date -- 1995 c 255: See RCW 17 .26.lj()() and 17 2(). q(ll . 

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 
W9: See notes following RCW 43.21 ROO I. 
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90.48.030 
Jurisdiction of department. 

The department shall have the jurisdiction to control and prevent the 
pollution of streams, lakes, rivers, ponds, inland waters, salt waters, water 
courses, and other surface and underground waters of the state of 
Washington. 

[1987 c 109 § 123; 1945 c 216 § 10; Rem. Supp. 1945 § 10964j. FORMER PART OF 
SECTION: 1945 c 216 § II; Rem. Supp. 1945 § 10964k. now codified as RCW QO.48,035.] 

Notes: 
Purpose •• Short title •• Construction •• Rules •• Severability·· Captions •• 1987 c 

109: See notes following RCW 43.21 B.()O I. 

90.48.035 
Rule-making authority. 

The department shall have the authority to, and shall promulgate, amend, or 
rescind such rules and regulations as it shall deem necessary to carry out the 
provisions of this chapter, including but not limited to rules and regulations 
relating to standards of quality for waters of the state and for substances 
discharged therein in order to maintain the highest possible standards of all 
waters of the state in accordance with the public policy as declared in RCW 
90.4B.O 1 O. 

[1987 c 109 § 124; 1970 ex.s. c 88 § II; 1967 c 13 § 6; 1945 c 216 § II; Rem. Supp. 1945 § 
I0964k. Formerly RCW 9(),48.0JO, part.] 

Notes: 
Purpose .. Short title •• Construction •• Rules •• Severability.· Captions •• 1987 c 

109: See notes following RCW 43.21 B.()OI. 

90.48.037 
Authority of department to bring enforcement actions. 

The department, with the assistance of the attorney general, is authorized to 
bring any appropriate action at law or in equity, including action for 
injunctive relief, in the name of the people of the state of Washington as may 
be necessary to carry out the provisions of this chapter or chapter 90.56 
RCW. 

[1991 c 200 § 1102; 1987 c 109 § 125: 1967 c 13 § 7.1 

Notes: 
Effective dates •• Severability·· 1991 c 200: See RCW <)().)6')O I and l)().56.<Jn.+. 
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Purpose _. Short title •• Construction -. Rules -. Severability _. Captions _. 1987 c 
109: See notes following RCW -1-:>2 I B.OO I. 

90.48.039 
Hazardous substance remedial actions - Procedural requirements 
not applicable. 

The procedural requirements of this chapter shall not apply to any person 
conducting a remedial action at a facility pursuant to a consent decree, order, 
or agreed order issued pursuant to chapter 7Q.J05D RCW, or to the 
department of ecology when it conducts a remedial action under chapter 
7Q.J05P RCW. The department of ecology shall ensure compliance with the 
substantive requirements of this chapter through the consent decree, order, or 
agreed order issued pursuant to chapter 70.1 05D RCW, or during the 
department· conducted remedial action, through the procedures developed by 
the department pursuant to RCW 70.105[).()90. 

[1994 c 257 § 19.1 

Notes: 
Severability -- 1994 c 257: See note following RCW 3().70A.270. 

90.48.045 
Environmental excellence program agreements - Effect on 
chapter. 

Notwithstanding any other provision of law, any legal requirement under this 
chapter, including any standard, limitation, mle, or order is superseded and 
replaced in accordance with the terms and provisions of an environmental 
excellence program agreement, entered into under chapter 43.21K RCW. 

[1997 c 381 § 26.1 

Notes: 
Purpose -- 1997 c 381: See RCW ·D.ll K.()05. 

90.48.080 
Discharge of polluting matter in waters prohibited. 

It shall be unlawful for any person to throw, drain, run, or otherwise 
discharge into any of the waters of this state, or to cause, permit or suffer to 
be thrown, run, drained, allowed to seep or otherwise discharged into such 
waters any organic or inorganic matter that shall cause or tend to cause 
pollution of such waters according to the determination of the department, as 
provided for in this chapter. 
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[19X7c 109* 126: 1967c 13*8: 1945c216* 14:Rem.SlIpp.1945§ I0964n.J 

~otes: 
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 

lO9: See notes following RCW '+3.21 B.()OI. 

90.48.090 
Right of entry - Special inspection requirements for metals mining 
and milling operations. 

The department or its duly appointed agent shall have the right to enter at all 
reasonable times in or upon any property, public or private, for the purpose 
of inspecting and investigating conditions relating to the pollution of or the 
possible pollution of any of the waters of this state. 

The department shall have special inspection requirements for metals 
mining and milling operations regulated under chapter 232, Laws of 1994. 
The department shall inspect these mining and milling operations at least 
quarterly in order to ensure compliance with the intent and any permit issued 
pursuant to this chapter. The department shall conduct additional inspections 
as needed during the constmction phase of these mining operations in order 
to ensure compliance with this chapter. 

11994c232§21: 1987c 109§ 127: 1945c216§ 15:Rem.SlIpp.1945 * 109640.) 

Notes: 
Severability -- 1994 c 232: See RCW 7X.56.900. 

Effective date -- 1994 c 232 §§ 6-8 and 18-22: See RCW n.56.9U2. 

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 
lO9: See notes following RCW ·n.:UH.OOI. 

90.48.095 
Authority of department to compel attendance and testimony of 
witnesses, production of books and papers - Contempt 
proceedings to enforce - Fees. 

In carrying out the purposes of this chapter or chapter 90.56 RCW the 
department shall, in conjunction with either the adoption of rules, 
consideration of an application for a waste discharge permit or the 
termination or modification of such permit, or proceedings in adjudicative 
hearings, have the authority to issue process and subpoena witnesses 
effective throughout the state on its own behalf or that of an interested party, 
compel their attendance, administer oaths, take the testimony of any person 
under oath and, in connection therewith require the production for 
examination of any books or papers relating to the matter under 
consideration by the department. In case of disobedience on the part of any 
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person to comply with any subpoena issued by the department, or on the 
refusal of any witness to testify to any matters regarding which he may be 
lawfully interrogated, it shall be the duty of the superior court of any county, 
or of the judge thereof, on application of the department, to compel 
obedience by proceedings for contempt, as in the case of disobedience of the 
requirements of a subpoena issued from such court or a refusal to testify 
therein. In connection with the authority granted under this section no 
witness or other person shall be required to divulge trade secrets or secret 
processes. Persons responding to a subpoena as provided herein shall be 
entitled to fees as are witnesses in superior court. 

[1991 c200§ 1103: 1987c 109§ 128; 1967c 13§9.] 

Notes: 
Effective dates •• Severability •• 1991 c 200: See RCW I)O.56.1)() I and I)O.50,1)()4. 

Purpose •. Short title .. Construction .. Rules •• Severability·· Captions •• 1987 c 
109: See notes following RCW 43.21IHlli. 

90.48.100 
Request for assistance. 

The department shall have the right to request and receive the assistance of 
any educational institution or state agency when it is deemed necessary by 
the department to carry out the provisions of this chapter or chapter 90.56 
RCW. 

[1991 c 200 § 1104; 1987 c 109 § 129; 1945 c 216 § 16; Rem. Supp. 1945 § 10964p.] 

Notes: 
Effective dates •• Severability·· 1991 c 200: See RCW 90.56.901 and ')0.50.904. 

Purpose •• Short title .. Construction .. Rules •. Severability .• Captions •• 1987 c 
109: See notes following RCW .. B.21 B.OOI. 

90.48.110 
Plans and proposed methods of operation and maintenance of 
sewerage or disposal systems to be submitted to department­
Exceptions - Time limitations. 

(1) Except under subsection (2) of this section, all engineering reports, plans, 
and specifications for the construction of new sewerage systems, sewage 
treatment or disposal plants or systems, or for improvements or extensions to 
existing sewerage systems or sewage treatment or disposal plants, and the 
proposed method of future operation and maintenance of said facility or 
facilities, shall be submitted to and be approved by the department, before 
construction thereof may begin. No approval shall be given until the 
department is satisfied that said plans and specifications and the methods of 
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operation and maintenance submitted are adequate to protect the quality of 
the state's waters as provided for in this chapter. Approval under this chapter 
is not required for large on-site sewage systems permitted by the department 
of health under chapter 70.1188 RCW or for on-site sewage systems 
regulated by local health jurisdictions under rules of the state board of 
health. 

(2) To promote efficiency in service delivery and intergovernmental 
cooperation in protecting the quality of the state's waters, the department 
may delegate the authority for review and approval of engineering reports, 
plans, and specifications for the constmction of new sewerage systems, 
sewage treatment or disposal plants or systems, or for improvements or 
extensions to existing sewerage system or sewage treatment or disposal 
plants, and the proposed method of future operations and maintenance of 
said facility or facilities and industrial pretreatment systems, to local units of 
government requesting such delegation and meeting criteria established by 
the department. 

(3) For any new or revised general sewer plan submitted for review under 
this section, the department shall review and either approve, conditionally 
approve, reject, or request amendments within ninety days of the receipt of 
the submission of the plan. The department may extend this ninety-day time 
limitation for new submittals by up to an additional ninety days if 
insufficient time exists to adequately review the general sewer plan. For 
rejections of plans or extensions of the timeline, the department shall provide 
in writing to the local government entity the reason for such action. In 
addition, the governing body of the local government entity and the 
department may mutually agree to an extension of the deadlines contained in 
this section. 

[2007 c 343 § 13; 2002 c 161 § 5; 1994 c 118 § I; 1987 c 109 § 130; 1967 c 13 § 10: 1945 c 
216 § 17; Rem. Supp. 1945 § I0964q.j 

Notes: 
Captions and part headings not law·· 2007 c 343: See RCW 70.11 XB.9()(). 

Purpose -- Short title •• Construction •• Rules .- Severability.· Captions •• 1987 c 
109: See notes following RCW 43.21 H.OO I. 

90.48.112 
Plan evaluation - Consideration of reclaimed water. 

The evaluation of any plans submitted under RCW 90,·:1-8. I I () must include 
consideration of opportunities for the use of reclaimed water as defined in 
RCW 90.46.010. Wastewater plans submitted under RCW 90A-R.ll () must 
include a statement describing how applicable reclamation and reuse 
elements will be coordinated as required under RCW 90A6.1 20(2). 

[2003 1st sp.s. c 5 § 12; 1997 c 444 § 9.1 
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Notes: 
Severability _. 2003 1st sp.s. c 5: See note following RCW LJO.()) 0 15. 

Severability·· 1997 c 444: See note following RCW l)0.46.() I O. 

90.48.120 
Notice of department's determination that violation has or will 
occur - Report to department of compliance with determination -
Order or directive to be issued - Notice. 

(1) Whenever, in the opinion of the department, any person shall violate or 
creates a substantial potential to violate the provisions of this chapter or 
chapter 90.56 RCW, or fails to control the polluting content of waste 
discharged or to be discharged into any waters of the state, the department 
shall notify such person of its determination by registered mail. Such 
determination shall not constitute an order or directive under RCW 
'+3.21 B.3\ O. Within thirty days from the receipt of notice of such 
determination, such person shall file with the department a full report stating 
what steps have been and are being taken to control such waste or pollution 
or to otherwise comply with the determination of the department. 
Whereupon the department shall issue such order or directive as it deems 
appropriate under the circumstances, and shall notify such person thereof by 
registered mail. 

(2) Whenever the department deems immediate action is necessary to 
accomplish the purposes of this chapter or chapter lJ().56 RCW, it may issue 
such order or directive, as appropriate under the circumstances, without first 
issuing a notice or determination pursuant to subsection (1) of this section. 
An order or directive issued pursuant to this subsection shall be served by 
registered mail or personally upon any person to whom it is directed. 

lI992c73§25; 1987c I09§ 131; 1985c316§3; 1973c 155§2; 1967c 13§ II; 1945c 
216 § 18; Rem. Supp. 1945 § 10964r.J 

Notes: 
Effective dates _. Severability -·1992 c 73: See RCW ~2.nB.l)02 and ')056.9()5. 

Purpose -- Short title _. Construction •• Rules _. Severability _. Captions •• 1987 c 
109: See notes following RCW .. U.21 13.001. 

90.48.140 
Penalty. 

*** CHANGE IN 2011 *** (SEE 51M~·S.SL) *** 

Any person found guilty of willfully violating any of the provisions of this 
chapter or chapter l)O.S6 RCW, or any final written orders or directive of the 
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department or a COlllt in pursuance thereof is guilty of a gross misdemeanor, 
and upon conviction thereof shall be punished by a fine of up to ten thousand 
dollars and costs of prosecution, or by imprisonment in the county jail for 
not more than one year, or by both such fine and imprisonment in the 
discretion of the court. Each day upon which a willful violation of the 
provisions of this chapter or chapter 90.56 RCW occurs may be deemed a 
separate and additional violation. 

12003 c 53 § 419; 1992 c 73 § 26; 1973 c 155 § 8; 1945 c 216 § 20; Rem. Supp. 1945 § 
I 0964t. I 

Notes: 
Intent -- Effective date -- 2003 c 53: See notes fol\owing RCW 2A8.1 KO. 

Effective dates -- Severability -- 1992 c 73: See RCW X.2.,2JJl.902. and 0D..5JLlJD5. 

90.48.142 
Violations - Liability in damages for injury or death of fish, 
animals, vegetation - Action to recover. 

(1) Any person who: 

(a)(i) Violates any of the provisions of this chapter or chapter 90.56 
RCW; 

(ii) Fails to perform any duty imposed by this chapter or chapter 90.56 
RCW; 

(iii) Violates an order or other determination of the department or the 
director made pursuant to the provisions of this chapter or chapter 90.56 
RCW; 

(iv) Violates the conditions of a waste discharge permit issued pursuant to 
RCW 90.48.160; or 

(v) Otherwise causes a reduction in the quality of the state's waters below 
the standards set by the department or, if no standards have been set, causes 
significant degradation of water quality, thereby damaging the same; and 

(b) Causes the death of, or injury to, fish, animals, vegetation, or other 
resources of the state; 

shall be liable to pay the state and affected counties and cities damages in an 
amount determined pursuant to RCW 90.48.367. 

(2) No action shall be authorized under this section against any person 
operating in compliance with the conditions of a waste discharge permit 
issued pursuant to RCW 90.48.160. 
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[1991 c 200 § 810: 1989 c 262 § 2; 1988 c 36 § 69; 1987 c 109 § 132: 1985 c 316 § 6: 1970 
ex.s.c88§ 12: 1967ex.s.c 139§ 13.] 

Notes: 
Effective dates -- Severability -- 1991 c 200: See RCW l)(l.56.l)0l and l)().56.904. 

Findings -- 1989 c 262: "The legislature finds that there is confusion regarding the 
measure of damages authorized under RCW l!OAX.142. The intent of this act is to clarify 
existing law on the measure of damages authorized under RCW l)().48.142, not to change 
the law." [1989 c 262 § I.J 

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 
109: See notes following RCW 43.21 B.OOI. 

Severability -- 1967 ex.s. c 139: See RCW g2,3,:l:,I)OO. 

90.48.144 
Violations - Civil penalty - Procedure. 

Except as provided in RCW 43.05.06Q through 43.05.080 and 43.Q5.150, 
every person who: 

(1) Violates the terms or conditions of a waste discharge permit issued 
pursuant to RCW CLO.4~Um or c)Q .. _4B~-,-~6_Q through (lQ.±8.262., or 

(2) Conducts a commercial or industrial operation or other point source 
discharge operation without a waste discharge permit as required by RCW 
90.48.160 or 90,48.26Q through 90,48.262, or 

(3) Violates the provisions of RCW 9Q.48.080, or other sections of this 
chapter or chapter 'K156 RCW or mles or orders adopted or issued pursuant 
to either of those chapters, shaH incur, in addition to any other penalty as 
provided by law, a penalty in an amount of up to ten thousand dollars a day 
for every sLlch violation. Each and every sLlch violation shall be a separate 
and distinct offense, and in case of a continuing violation, every day's 
continuance shall be and be deemed to be a separate and distinct violation. 
Every act of commission or omission which procures, aids or abets in the 
violation shall be considered a violation under the provisions of this section 
and subject to the penalty herein provided for. The penalty amount shall be 
set in consideration of the previous history of the violator and the severity of 
the violation's impact on public health and/or the environment in addition to 
other relevant factors. The penalty herein provided for shall be imposed 
pursuant to the procedures set forth in RCW 'B.21 B.300. 

[1995 c 403 § 636; 1992 c 73 § 27; 1987 c 109 § 17; 1985 c 316 § 2; 1973 c 155 § 9; 1970 
ex.s.c88§ 13; 1967ex.s.c 139§ 14.1 

Notes: 
Findings -- Short title -- Intent -- 1995 c 403: See note following RCWQ·.05.:rzx. 

Part headings not law -- Severability -- 1995 c 403: See RCWl-U):').(l(f' and 
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Effective dates -- Severability -- 1992 c 73: See RCW S~.23B.LJ()::! and lJO.56.lJ()5. 

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 
109: See notes following RCW 4.'\.21 B.nO I. 

Severability -- 1967 ex.s. c 139: See RCW S2.3..J..900. 

90.48.150 
Construction of chapter. 

This chapter shall not be construed as repealing any of the laws governing 
the pollution of the waters of the state, but shall be held and construed as 
ancillary to and supplementing the same and an addition to the laws now in 
force, except as the same may be in direct conflict herewith. 

[1945 c 216 § 21; Rem. Supp. 1945 § I0964u.j 

90.48.153 
Cooperation with federal government - Federal funds. 

The department is authorized to cooperate with the federal government and 
to accept grants of federal funds for carrying out the purposes of this chapter. 
The department is empowered to make any application or report required by 
an agency of the federal government as an incident to receiving such grants. 

[1987 c 109 § 133; 1949 c 58 § I; Rem. Supp. 1949 § 10964pp. Formerly RCW 90.4X,f)4(). j 

Notes: 
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 

109: See notes following RCW 43.21 ROOI. 

90.48.156 
Cooperation with other states and provinces - Interstate and 
state-provincial projects. 

The department is authorized to cooperate with appropriate agencies of 
neighboring states and neighboring provinces, to enter into contracts, and 
make contributions toward interstate and state-provincial projects to carry 
out the purposes of this chapter and chapter 90.56 RCW. 

[1991 (: 200 § 1105; 1987 c 109 § 134; 1949 c 58 § 2; Rem. Supp. 1949 § I0964pp-J. 
Formerly RCW <)0.11'1.050.1 
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Notes: 
Effective dates -- Severability -- 1991 c 200: See RCW lJ0.56.l)OI and l)O.56.'I04. 

Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 
109: See notes following RCW .:1-3.21 B.OO I. 

90.48.160 
Waste disposal permit - Required - Exemptions. 

Any person who conducts a commercial or industrial operation of any type 
which results in the disposal of solid or liquid waste material into the waters 
of the state, including commercial or industrial operators discharging solid or 
liquid waste material into sewerage systems operated by municipalities or 
public entities which discharge into public waters of the state, shall procure a 
permit from either the department or the *thermal power plant site 
evaluation council as provided in RCW 90.48.262(2) before disposing of 
such waste material: PROVIDED, That this section shall not apply to any 
person discharging domestic sewage only into a sewerage system. 

The department may, through the adoption of rules, eliminate the permit 
requirements for disposing of wastes into publicly operated sewerage 
systems for: 

(1) Categories of or individual municipalities or public corporations 
operating sewerage systems; or 

(2) Any category of waste disposer; 

if the department determines such permit requirements are no longer 
necessary for the effective implementation of this chapter. The department 
may by rule eliminate the permit requirements for disposing of wastes by 
upland finfish rearing facilities unless a permit is required under the federal 
clean water act's national pollutant discharge elimination system. 

[1989c293§2; 1973c 155§3; 1967c 13§ 13; 1955c71 § 1.1 

Notes: 
*Reviser's note: The "thermal power plant site evaluation council" was redesignated 

the "energy facility site evaluation council" by 1975-'76 2nd ex.s. c 108. 

90.48.162 
Waste disposal permits required of counties, municipalities and 
public corporations. 

Any county or any municipal or public corporation operating or proposing to 
operate a sewerage system, including any system which collects only 
domestic sewerage, which results in the disposal of waste material into the 
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waters of the state shall procure a permit from the department of ecology 
before so disposing of such materials. This section is intended to extend the 
permit system of RCW l)0.4~.160 to counties and municipal or public 
corporations and the provisions of RCW 90.48.170 through 90.48.100 and 
9St5.2.,Q.40 shall be applicable to the permit requirement imposed under this 
section. A permit under this chapter is not required for large on-site sewage 
systems permitted by the department of health under chapter 70.1 J8B RCW 
or for on-site sewage systems permitted by local health jurisdictions under 
rules of the state board of health. 

[2007 c 343 § 12; 1972 ex.s. c 140 § I.] 

Notes: 
Captions and part headings not law·· 2007 c 343: See RCW 70.J ISB.900. 

90.48.165 
Waste disposal permits required of counties, municipalities and 
public corporations - Cities, towns or municipal corporations may 
be granted authority to issue permits - Revocation - Termination 
of permits. 

Any city, town or municipal corporation operating a sewerage system 
including treatment facilities may be granted authority by the department to 
issue permits for the discharge of wastes to such system provided the 
uepartment ascertains to its satisfaction that the sewerage system and the 
inspection and control program operated and conducted by the city, town or 
municipal corporation will protect the public interest in the quality of the 
state's waters as provided for in this chapter. Such authority may, be granted 
by the department upon application by the city, town or municipal 
corporation and may be revoked by the department if it determines that such 
city, town, or municipal corporation is not, thereafter, operated and 
conducted in a manner to protect the public interest. Persons holding 
municipal permits to discharge into sewerage systems operated by a 
municipal corporation authorized by this section to issue such permits shall 
not be required to secure a waste discharge permit provided for in RCW 
90.48,160 as to the wastes discharged into such sewerage systems. Authority 
granted by the department to cities, towns, or municipal corporations to issue 
permits under this section shall be in addition to any authority or power now 
or hereafter granted by law to cities, towns and municipal corporations for 
the regulation of discharges into sewerage systems operated by such cities, 
towns, or municipal corporations. Permits issued under this section shall 
automatically terminate if the authority to issue the same is revoked by the 
department. 

[1987 c 109 § 135; 1967 c 13 § 14.] 

Notes: 
Purpose •• Short title _. Construction _. Rules _. Severability -- Captions -- 1987 c 

109: See notes following RCW 43,;J!tQOl. 
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90.48.170 
Waste disposal permits required of counties, municipalities and 
public corporations - Application - Notice as to new operation or 
increase in volume - Investigation - Notice to other state 
departments. 

Applications for permits shall be made on forms prescribed by the 
department and shall contain the name and address of the applicant, a 
description of the applicant's operations, the quantity and type of waste 
material sought to be disposed of, the proposed method of disposal, and any 
other relevant information deemed necessary by the department. Application 
for permits shall be made at least sixty days prior to commencement of any 
proposed discharge or permit expiration date, whichever is applicable. Upon 
receipt of a proper application relating to a new operation, or an operation 
previously under permit for which an increase in volume of wastes or change 
in character of effluent is requested over that previously authorized, the 
department shall instmct the applicant to publish notices thereof by such 
means and within such time as the department shall prescribe. The 
department shall require that the notice so prescribed shall be published 
twice in a newspaper of general circulation within the county in which the 
disposal of waste material is proposed to be made and in such other 
appropriate information media as the department may direct. Said notice 
shall include a statement that any person desiring to present his or her views 
to the department with regard to said application may do so in writing to the 
department, or any person interested in the department's action on an 
application for a permit, may submit his or her views or notify the 
department of his or her interest within thirty days of the last date of 
publication of notice. Such notification or submission of views to the 
department shall entitle said persons to a copy of the action taken on the 
application. Upon receipt by the department of an application, it shall 
immediately send notice thereof containing pertinent information to the 
director of fish and wildlife and to the secretary of social and health services. 
When an application complying with the provisions of this chapter and the 
rules and regulations of the department has been filed with the department, it 
shall be its duty to investigate the application, and determine whether the use 
of public waters for waste disposal as proposed will pollute the same in 
violation of the public policy of the state. 

[1994 c 264 § 91; 1988 c 36 § 70; 1987 c 109 § 136; 1967 c 13 § 15; 1955 c 71 § 2.J 

Notes: 
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 

109: See notes following RCW ,j..}.21 H.OO). 

90.48.180 
Waste disposal permits required of counties, municipalities and 
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public corporations - Issuance - Conditions - Duration. 

The department shall issue a permit unless it finds that the disposal of waste 
material as proposed in the application will pollute the waters of the state in 
violation of the public policy declared in RCW 90.4S.01 O. The department 
shall have authority to specify conditions necessary to avoid such pollution 
in each permit under which waste material may be disposed of by the 
permittee. Permits may be temporary or permanent but shall not be valid for 
more than five years from date of issuance. 

[1987c I09§ 137; 1967c 13§ 16; 1955c71 §3.] 

Notes: 
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 

109: See notes following RCW .. 1-3.21 B.OOI. 

90.48.190 
Waste disposal permits required of counties, municipalities and 
public corporations - Termination - Grounds. 

A permit shall be subject to termination upon thirty days' notice in writing if 
the department finds: 

(1) That it was procured by misrepresentation of any material fact or by 
lack of full disclosure in the application; 

(2) That there has been a violation of the conditions thereof; . 

(3) That a material change in quantity or type of waste disposal exists. 

[1987 c 109 § 138; 1967 c 13 § 17; 1955 c 71 § 4. (1987 3rd ex.s. c 2 § 43 repealed by 1989 
c 2 § 24, effective March I, 1989.)J 

Notes: 
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 

109: See notes following RCW 4J21JL()(U. 

90.48.195 
Waste disposal permits required of counties, municipalities and 
public corporations - Modification or additional conditions may be 
ordered. 

[n the event that a material change in the condition of the state waters occurs 
the department may, by appropriate order, modify permit conditions or 
specify additional conditions in permits previously issued. 

[1987c 109§ 139; 1967c 13§ 18.] 
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~otes: 
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 

109: See notes following RCW 43.2IB.IlO I. 

90.48.200 
Waste disposal permits required of counties, municipalities and 
public corporations - Nonaction upon application - Temporary 
permit - Duration. 

In the event of failure of the department to act upon an application within 
sixty days after it has been filed the applicant shall be deemed to have 
received a temporary permit. Said permit shall authorize the applicant to 
discharge wastes into waters of the state as requested in its application only 
until such time as the department shall have taken action upon said 
application. 

[1987 c 109 § 140; 1967 c 13 § 19; 1955 c 71 § 5.] 

Notes: 
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 

109: See notes following RCW 43 .. 21 ttO(U. 

90.48.215 
Upland finfish facilities - Waste discharge standards - Waste 
disposal permit. 

(1) The following definition shall apply to this section: "Upland finfish 
hatching and rearing facilities" means those facilities not located within 
waters of the state where finfish are hatched, fed, nurtured, held, maintained, 
or reared to reach the size of release or for market sale. This shall include 
fish hatcheries, rearing ponds, spawning channels, and other similarly 
constmcted or fabricated public or private facilities. 

(2) Not later than September 30, 1989, the department shall adopt 
standards pursuant to chapter 34"Q5, RCW for waste discharges from upland 
finfish hatching and rearing facilities. In establishing these standards, the 
department shall incorporate, to the extent applicable, studies conducted by 
the United States environmental protection agency on finfish rearing 
facilities and other relevant information. The department shall also issue a 
general permit as authorized by the federal clean water act, 33 U.S. C. 1251 
ct seq., or RCW 90.48.160 by September 30, 1989, for upland finfish 
hatching and rearing facilities. The department shall approve or deny 
applications for coverage under the general permit for upland finfish 
hatching and rearing facilities within one hundred eighty days from the date 
of application, unless a longer time is required to satisfy public participation 
requirements in the permit process in accordance with applicable rules, or 
compliance with the requirements of the state environmental policy act 
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under chapter 43.21(' RCW. The department shall notify applicants for 
coverage by a general permit as soon as it determines that a proposed 
discharge meets or fails to comply with the standards or general permit 
conditions set forth pursuant to this section, or that a time period longer than 
one hundred eighty days is necessary to satisfy public participation 
requirements or the state environmental policy act. 

[ 1989 c 293 ~ 1.1 

90.48.220 
Marine finfish rearing facilities - Waste discharge standards -
Discharge permit applications - Exemption. 

(1) For the purposes of this section "marine finfish rearing facilities" means 
those private and public facilities located within the salt water of the state 
where finfish are fed, nurtured, held, maintained, or reared to reach the size 
of release or for market sale. 

(2) Not later than October 31, 1994, the department shall adopt criteria 
under chapter 34,O~ RCW for allowable sediment impacts from organic 
enrichment due to marine finfish rearing facilities. 

(3) Not later than June 30, 1995, the department shall adopt standards 
under chapter 3,~t.Q~ RCW for waste discharges from marine finfish rearing 
facilities. In establishing these standards, the department shall review and 
incorporate, to the extent possible, studies conducted by state and federal 
agencies on waste discharges from marine finfish rearing facilities, and any 
reports and other materials prepared by technical committees on waste 
discharges from marine finfish rearing facilities. The department shall 
approve or deny discharge permit applications for marine finfish rearing 
facilities within one hundred eighty days from the date of application, unless 
a longer time is required to satisfy public participation requirements in the 
permit process in accordance with applicable rules, or compliance with the 
requirements of the state environmental policy act under chapter 43.21(' 
RCW. The department shall notify applicants as soon as it determines that a 
proposed discharge meets or fails to comply with the standards adopted 
pursuant to this section, or if a time period longer than one hundred eighty 
days is necessary to satisfy public participation requirements of the state 
environmental policy act. 

(4) The department may adopt rules to exempt marine finfish rearing 
facilities not requiring national pollutant discharge elimination system 
permits under the federal water pollution control act from the discharge 
permit requirement. 

[1993 c 296 § I.J 
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90.48.230 
Application of administrative procedure law to rule making and 
adjudicative proceedings. 

The provisions of chapter 34.05 RCW, the Administrative Procedure Act, 
apply to all mle making and adjudicative proceedings authorized by or 
arising under the provisions of this chapter. 

[1989 c 175 § 181; 1967 c 13 § 21.] 

Notes: 
Effective date •• 1989 c 175: See note following RCW 3·+'(),5,(lIO. 

90.48.240 
Water pollution orders for conditions requiring immediate action -
Appeal. 

Notwithstanding any other provisions of this chapter or chapter 90 . .56 RCW, 
whenever it appears to the director that water quality conditions exist which 
require immediate action to protect the public health or welfare, or that a 
person required by RCW 90.48.160 to obtain a waste discharge permit prior 
to discharge is discharging without the same, or that a person conducting an 
operation which is subject to a permit issued pursuant to RCW 90AR.16Q 
conducts the same in violation of the terms of said permit, causing water 
quality conditions to exist which require immediate action to protect the . 
public health or welfare, the director may issue a written order to the person 
or persons responsible without prior notice or hearing, directing and 
affording the person or persons responsible the alternative of either (1) 
immediately discontinuing or modifying the discharge into the waters of the 
state, or (2) appearing before the department at the time and place specified 
in said written order for the purpose of providing to the department 
information pertaining to the violations and conditions alleged in said 
written order. The responsible person or persons shall be afforded not less 
than twenty-four hours notice of such an information meeting. If following 
such a meeting the department determines that water quality conditions exist 
which require immediate action as described herein, the department may 
issue a written order requiring immediate discontinuance or modification of 
the discharge into the waters of the state. In the event an order is not 
immediately complied with the attorney general, upon request of the 
department, shall seek and obtain an order of the superior court of the county 
in which the violation took place directing compliance with the order of the 
department. Such an order is appealable pursuant to RCW 43.21 B.JI(). 

[1991 c200§ 1106; 1987c I09§ 15; 1967c 13§22.J 

Notes: 

Effective dates·· Severability·. 1991 c 200: See RCW ()(j.:16.()OI and Q().56.<)()4. 
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Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 
lO9: See notes following RCW+:>.21 B'()OI. 

90.48.250 
Agreements or contracts to monitor waters and effluent discharge. 

The department is authorized to make agreements and enter into such 
contracts as are appropriate to carry out a program of monitoring the 
condition of the waters of the state and the effluent discharged therein, 
including contracts to monitor effluent discharged into public waters when 
such monitoring is required by the terms of a waste discharge permit or as 
part of the approval of a sewerage system, if adequate compensation is 
provided to the department as a term of the contract. 

[1987 c 109 § 141; 1967 c 13 § 23.] 

Notes: 
Purpose -- Short title -- Construction -- Rules -- Severability -- Captions -- 1987 c 

lO9: See notes following RCW 43.21 B.001. 

90.48.260 
Federal clean water act - Department designated as state agency, 
authority - Delegation of authority - Powers, duties, and 
functions. 

*** CHANGE IN 2011 *** (SEE I-J78-S.SL) *** 

The department of ecology is hereby designated as the state water pollution 
control agency for all purposes of the federal clean water act as it exists on 
Febmary 4, 1987, and is hereby authorized to participate fully in the 
programs of the act as well as to take all action necessary to secure to the 
state the benefits and to meet the requirements of that act. With regard to the 
national estuary program established by section 320 of that act, the 
department shall exercise its responsibility jointly with the Puget Sound 
partnership, created in RCW 90,71.2JO. The department of ecology may 
delegate its authority under this chapter, including its national pollutant 
discharge elimination permit system authority and duties regarding animal 
feeding operations and concentrated animal feeding operations, to the 
department of agriculture through a memorandum of understanding. Until 
any such delegation receives federal approval, the department of 
agriculture's adoption or issuance of animal feeding operation and 
concentrated animal feeding operation rules, permits, programs, and 
directives pertaining to water quality shall be accomplished after reaching 
agreement with the director of the department of ecology. Adoption or 
issuance and implementation shall be accomplished so that compliance with 
such animal feeding operation and concentrated animal feeding operation 
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rules. permits, programs, and directives will achieve compliance with all 
federal and state water pollution control laws. The powers granted herein 
include, among others, and notwithstanding any other provisions of chapter 
90.48 RCW or otherwise, the following: 

(1) Complete authority to establish and administer a comprehensive state 
point source waste discharge or pollution discharge elimination permit 
program which will enable the department to qualify for full participation in 
any national waste discharge or pollution discharge elimination permit 
system and will allow the department to be the sole agency issuing permits 
required by such national system operating in the state of Washington 
subject to the provisions of RCW 90.48.262(2). Program elements 
authorized herein may include, but are not limited to: (a) Effluent treatment 
and limitation requirements together with timing requirements related 
thereto; (b) applicable receiving water quality standards requirements; (c) 
requirements of standards of performance for new sources; (d) pretreatment 
requirements; (e) termination and modification of permits for cause; (f) 
requirements for public notices and opportunities for public hearings; (g) 
appropriate relationships with the secretary of the army in the administration 
of his responsibilities which relate to anchorage and navigation, with the 
administrator of the environmental protection agency in the performance of 
his duties, and with other governmental officials under the federal clean 
water act; (h) requirements for inspection, monitoring, entry, and reporting; 
(i) enforcement of the program through penalties, emergency powers, and 
criminal sanctions; (j) a continuing planning process; and (k) user charges. 

(2) The power to establish and administer state programs in a manner 
which will insure the procurement of moneys, whether in the form of grants, 
loans, or otherwise; to assist in the construction, operation, and maintenance 
of various water pollution control facilities and works; and the administering 
of various state water pollution control management, regulatory, and 
enforcement programs. 

(3) The power to develop and implement appropriate programs pertaining 
to continuing planning processes, area-wide waste treatment management 
plans, and basin planning. 

The governor shall have authority to perform those actions required of 
him or her by the federal clean water act. 

[2007 c 341 § 55; 2003 c 325 § 7; 1988 c 220 § I; 1983 c 270 § I; 1979 ex.s. c 267 § I; 
1973 c 155 § 4; 1967 c 13 § 24.1 

Notes: 
Severability -- Effective date -- 2007 c 341: See RCW 90.71 i)()A and l)O.71.1)07. 

Intent -- Finding -- 2003 c 325: See note following RCW 90.6,f.( UO. 

Severability -- 1983 c 270: "[f any provision of this act or its appl ication to any 
person or circumstance is held invalid. the remainder of the act or the application of the 
provision to other persons or circumstances is not affected." [1983 c 270 § 5.1 

http://apps.leg.wa.gov/rcw/default.aspx?cite=90.48&full=true 7/1912011 
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ENGROSSED SUBSTITUTE HOUSE BILL 1478 

AS RECOMMENDED BY THE CONFERENCE COMMITTEE 

Passed Legislature - 2011 Regular Session 

State of Washington 62nd Legislature 2011 Regular Session 

By House Local Government (originally sponsored by Representatives 
Springer, Asay, Takko, Orcutt, Haler , Rivers, Eddy, Hunt, Kl ippert, 
Sullivan, Goodman, Clibborn, Armstrong, Probst, Jacks, Johnson, and 
Kenney) 

READ FIRST TIME 02/15/11. 

1 AN ACT Relating to fiscal relief for cities and counties during 

2 periods of economic downturn by delaying or modifying certain 

3 regulatory and statutory requirements; amending RCW 36.70A.215, 

4 43.19.648, 43.325.080, 43.185C.210, 46.68.113, 82.02.070, 82.02.080, 

5 82.14.415, 90.46.015, 90.48.260, 90.58.080, and 90.58.090; reenacting 

6 and amending RCW 36.70A.130; and creating a new section. 

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

8 

9 

NEW SECTION. Sec. 1. 

local governments with 

It is the legislature's intent to provide 

more time to meet certain statutory 

10 requirements. Many cities and counties in Washington are facing 

11 revenue shortfalls, higher expenses, and more difficulty with borrowing 

12 money as a result of the economic downturn. The effects of the 

13 economic downturn on the budgets of local governments will be felt most 

14 deeply from 2010 to 2012. Local governments are facing the combined 

15 impact of decreased tax revenues, a falloff in state and federal aid, 

16 and increased demand for social services. With the loss of tax revenue 

17 and state and federal aid, local governments are being forced to make 

18 significant cuts that will eliminate jobs, curtail essential services, 

19 and increase the number of people in need. Additionally, local 

p. 1 ESHB 1478.SL 



1 (3) The department of ecology must consult with the advisory 

2 ccmmittee created under RCW 90.46.050 in all aspects of rule 

3 ievelopment required under this section. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

Sec. 12. RCW 90.48.260 and 2007 c 341 s 55 are each amended to 

read as follows: 

l..ll The department of ecology is hereby designated as the state 

water pollution control agency for all purposes of the federal clean 

water act as it exists on February 4, 1987, and is hereby authorized to 

participate fully in the programs of the act as well as to take all 

action necessary to secure to the state the benefits and to meet the 

requirements of that act. With regard to the national estuary program 

established by section 320 of that act, the department shall exercise 

its responsibility jointly with the Puget Sound partnership, created in 

RCW 90.71.210. The department of ecology may delegate its authority 

under this chapter, including its national pollutant discharge 

elimination permit system authority and duties regarding animal feeding 

opera tions and concentrated animal feeding operations, to the 

department of agriculture through a memorandum of understanding. Until 

any such delegation receives federal approval, the department of 

agricul ture' s adoption or issuance of animal feeding operation and 

concentra ted animal feeding operation rules, permits, programs, and 

directives pertaining to water quality shall be accomplished after 

reaching agreement with the director of the department of ecology. 

Adoption or issuance and implementation shall be accomplished so that 

compliance with such animal feeding operation and concentrated animal 

feeding operation rules, permits, programs, and directives will achieve 

compliance with all federal and state water pollution control laws. 

The powers granted herein include, among others, and notwithstanding 

any other provisions of chapter 90.48 RCW or otherwise, the following: 

( (+±t)) l£l Complete authority to establish and administer a 

comprehensive state point source waste discharge or pollution discharge 

elimination permit program which will enable the department to qualify 

for full participation in any national waste discharge or pollution 

discharge elimination permit system and will allow the department to be 

the sole agency issuing permits required by such national system 

operating in the state of Washington subject to the provisions of RCW 

90.48.262(2). Program elements authorized herein may include, but are 

p. 21 ESHB 1478.SL 



1 

2 

4 

5 

6 

7 

8 

not limited to: ( H-at) ) lil Effluent treatment and limitation 

~equirements together with timing requirements related thereto; ((+5+)) 

Jill applicable receiving water quality standards requirements; ((+et)) 

(iii) requirements of standards of performance for new sources; ((-tcl+-)) 

liYl pretreatment requirements; ((~)) iYl termination and 

modification of permits for cause; ((~)) lYil requirements for public 

notices and opportunities for public hearings; ((+t+-)) (vii) 

appropriate relationships with the secretary of the army in the 

9 administration of his responsibilities which relate to anchorage and 

10 navigation, with the administrator of the environmental protection 

11 agency in the performance of his duties, and with other governmental 

12 officials under the federal clean water act; ( (-tft+-)) (viii) 

13 requirements for inspection, monitoring, entry, and reporting; ((+±+)) 

14 liKl enforcement of the program through penalties, emergency powers, 

15 and criminal sanctions; ((1fT)) JKL a continuing planning process; and 

16 ((-f*+-)) lxil. user charges. 

17 ((~)) lQl The power to establish and administer state programs in 

18 a manner which will insure the procurement of moneys, whether in the 

19 form of grants, loans, or otherwise; to assist in the construction, 

20 operation, and maintenance of various water pollution control 

21 facilities and works; and the administering of various state water 

22 pollution control management, regulatory, and enforcement programs. 

23 ((+3r)) ~ The power to develop and implement appropriate programs 

24 pertaining to continuing planning processes, area-wide waste treatment 

25 management plans, and basin planning. 

26 The governor shall have authority to perform those actions required 

27 of him or her by the federal clean water act. 

28 (2) By July 31, 2012, the department shall: 

29 ~Reissue without modification and for a term of one year any 

30 national pollutant discharge elimination system municipal storm water 

31 general permit first issued on January 17, 2007; and 

32 lQl_Issue an updated national pollutant discharge elimination 

33 system municipal storm water general permit for any permit first issued 

34 on ,January 17, 2007. An updated permit issued under this subsection 

35 shall become effective beginning August 1, 2013. 

36 Sec. 13. RCW 90.58.080 and 2007 c 170 s 1 are each amended to read 

37 as follows: 

ESHB 1478.SL p. 22 
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This memo summarizes some of the available historical information regarding Clark County's early 
transition from historic forest to agriculture. We have reviewed the following information: 

• A 1888 map of Clark County 
• State census information on cultivated and farmed lands in the early 1900's. 
• Historical documents and newspaper articles from the Clark County Historical Museum 

The historical descriptions, maps, and census data suggest that much of the developable portions of 
Clark County were cleared of and being farmed before 1900. 

A 1888 map of Clark County 

A review of an 1888 map of Clark County suggests that a large portion of Clark County was being 
farmed before 1900. This map shows the homesteads that were claimed across an extensive area of 
Clark County by 1888. The Homestead Act required claimants to live on the land, build a home, 
make improvements and farm the land for 5 years before they could gain title to the land. 

State census information on cultivated and farmed lands in the early 1900's. 

The US Census Bureau has conducted a farm census in Clark County every five years since 1880. 
This census data suggests that 46% of the 420,060 total acres in Clark County was farmland by the 
year 1900. In comparison, 21 % of King County and 14% of Pierce County was farmland by the year 
1900. 

Of the total 420,060 acres in Clark County, there are 158,068 acres that is zoned as Tier I Forest. 
This area is in the eastern part of Clark County, in the Cascade Mountain foothills, and these areas 
have been designated for long-term production of commercially significant forest products. 
Development is not permitted in these areas; therefore, these areas can be subtracted from the total 
acreage of the County for a comparison of developable areas, or of farmed areas. Excluding the 
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areas zoned for forestry practices, and using the census data, the farmed areas would constitute 74(~'o 

of the Clark County by 1900. The census results from 1880 through 1920 are provided in Table 1. 

Table 1. Washington Farm Census from 1880 to 1950 Conducted by the US Census 
Bureau 

Percentage of Entire 
Percentage of Clark 

Year Total Farm Acreage 
Clark County 

County without Tier 1 
Forest Areas 

1880 115,300 27% 44% 

1890 138,600 33% 53% 

1900 192,737 46% 74% 

1910 186,926 44% 71% 

1920 194,309 46% 74% 

These results collaborates the mformatIon shown on the 1888 map, where a slgntficant portion of 
the area west of the Cascade Foothills had already been homesteaded. 

Historical documents and newspaper articles from the Clark County Historical Museum 

Descriptive excerpts from various historical documents also suggest Clark County was swiftly 
becoming an agrarian landscape before 1900. Around 1860, the first American settlers in Vancouver 
described expanses of "great forest and dense undergrowth" to the north and west of town. 
Accounts describe "thousands of acres of agricultural land .... being cleared of the splendid timber" 
as settlers arrived and built homes for their families. However, there were also several expanses of 

prairie land readily adaptable for agriculture, including First through Fourth Plains; The following 
excerpts are from History ~fC/arke County, Washington Territory by B.F. Alley and J.P. Munro-Fraser 
that describe the communities outlying Vancouver as they appeared around 1885: 

• Battle Ground - "As we reached the more elevated places ..... imagination ran riot into the future 
when the brush, fern, stumps and logs that now covered the surface shall have been swept away 
and the whole land be made to bloom 'neath the magic touch of the husbandman." 

• Pioneer (15 miles northwest from Vancouver) - "From the vast number of stumps that still dot 

the expanse of country we are reminded of the fact that .... the country was visited by a forest fire 
of marvelous proportions, wherein miles upon miles of magnificent timber fell prey to the 

devastating scourge. These will in time, however disappear and leave the land free to profitable 
agriculture. " 

• 

• 

Second Plain - "Is the second of the series of four pieces of open ground whereon in by-gone 
days the herds of the Hudson Bay Company were wont to pasture and as on the route to the 
Fourth Plain, the largest of these unwooded tracts." 

Chelachie Prairie (20 miles northeast from Vancouver) - "Its settlement is of comparatively 

recent date, but even ah·eady splendid farms and excellent homes are found in every hand." 
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These historical descriptions provide some indication of the aggressIve land conversion from native 

forest to viable agriculture that was occurring in Clark County through the late 1800's. This trend 

continued through the first half of the 20th century as Clark County became a major fruit producer 
10 the state and was once known as the "Prune Capitol of the \V'orld". The historical descriptions, 

maps, and census data suggest that most of the developable portions of Clark County were being 
farmed before 1900. 

Clark County's proposed flow control standard maintains a forested pre-development standal·d 
where forest still exists, and also in watersheds where more than 40% of the forest has been reserved 

thereby protecting to the greatest level those watersheds that would be in the best condition today. 
For those watersheds where more than 40% of the forest cover has been removed prior to 1955, the 
requirement shifts to the land cover since 1955 that generated the least runoff. Typically, tIus would 
be fields and pasture lands as existed since the late 1800s and early 1900s. 

The attached diagram shows the approximate areas of the county that would remain held to a 
forested pre-development condition (shown in green and yellow). Comparing that map to the map 

of the County in 1888 shows a similar extents of farmed properties. 
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