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6
SUPERIOR COURT OF WASHINGTON FOR THURSTON COUNTY

7

STATE OF WASHINGTON
8

Plaintiff, NO. 10-1-00528-9
9

10
V. ORDER TRANSFERRING MOTION TO

COURT OF APPEALS FOR

11
MARGARET ELAINE BELKNAP CONSIDERATION AS PERSONAL

RESTRAINT PETITION UNDER

12 CrR 7.8(c)

13 Clerk's action required

14 Defendant.

15

16
THIS MATTER came before the undersigned judge of the above entitled court

17 upon ex parte review of-.

is 1. felony judgment and sentence, filed on September 14,2010; and

19 2. the defendant's "motion and memorandum to vacation conviction under

20 CrR 7.8," filed on March 18, 2011.

21 After reviewing the defendant's written pleadings, the court now enters the following order

22
under CrR 7.8(c)(2):

23
A. [X] IT IS HEREBY ORDERED that this petition is transferred to the Court of

24

Appeals, Division II, to be considered as a personal restraint petition. The petition is being
25

transferred because:

ORDER ON DEFENDANT'SMOTION TO
COPY TO PROSECUT(NG ATTORr"

MODIFY JUDGMENT AND SENTENCE

CrR 7.8(c)(2)
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it appears to be time - barred under RCW 10.73.090;

is not time - barred under RCW 10.73.090, but is untimely under CrR 7.8(a) and

therefore would be denied as an untimely motion in the trial court; or

X] is not time barred but does not meet the criteria under CrR 7.8 (c)(2) to allow

the court to retain jurisdiction for a decision on the merits.

The Thurston County Superior Court Clerk shall forward a copy of this

order, as well as the documents listed above to the Court of Appeals.

DATED this of 2011.

ORDER ON DEFENDANT'SMOTION TO

MODIFYIUDGMENT AND SENTENCE

CrR 7.8(c)(2)
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Sf "Mo R; COURT'

T IESR "T' C ()U'Y,,  A

SUPERIOR COURT OF THE STATE OF WASHINGTOlt
COUNTY OF THURSTON BETTY I GOO CL D

STATE OF WASHINGTON,

Plaintiff,

V.

MARGARET ELAINE BELKNAP,

Defendant.

NO. - -

MOTION AND MEMORANDUM TO

VACATE CONVICTION UNDER CrR 7.8

MOTION

COMES NOW the Defendant Margaret Belknap and moves this court for an order

vacating the judgment and sentence entered in the above - captioned case and such other relief as

this court deems appropriate. This motion is based on CrR 7.8, Article 1, Section 22 of the

Washington Constitution, and the Sixth Amendment to the United States Constitution, the

subjoined Memorandum of Authorities, and the files and record herein.

DATED this 18 day of March, 2011.

Respectfully submitted,.

s/ Jennifer Kaplan
Jennifer Kaplan, W.S.B.A. #40937

MEMORANDUM

I. FACTS

24
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On April 8, 2010, Defendant, along with approximately two dozen others, attended an

anti- police brutality demonstration in Olympia, Washington. A few members of the

demonstration committed minor acts of vandalism, and one was accused of assaulting a news

reporter covering the rally. Ms. Belknap did not participate in those acts. The Olympia Police

stopped the rally and arrested all of the participants. As the group marched onto State Street in

Olympia, the police surrounded them, ordered them to sit on the ground, shot pepper balls into

the crowd, and ultimately arrested all of them.

Olympia Police officer Charles Gassett was one of the officers involved in effectuating

the mass arrest. Officers Paul Johnstone and R. Allen both witnessed Gassett pulling on Ms.

Belknap's legs. Gassett told them that Ms. Belknap had assaulted him and attempted to assault

Officer Jason Winner. See Police Report of Paul Johnstone, attached herein as Exhibit A and

Police Report ofR. Allen, attached herein as Exhibit B. As a result, she was charged with two

counts of Assault in the Third Degree.

Ms. Belknap pleaded not guilty to both counts. She was represented in those proceedings

by Legrand Jones and William Ferrell of the Evergreen Law Group ( "ELG "). ELG received

discovery from the state in that offense including a video of the altercation between Gassett and

Belknap. The video, in the form that the state provided it, was unclear. It was dark at the time,

the camera was not focused on the altercation, and the incident occurred very quickly. ELG told

Ms. Belknap that the video was of no value. ELG did not have the video enhanced. See

Declaration of Margaret Elaine Belknap, attached herein as Exhibit C.

Ms. Belknap proceeded to trial on both counts. The video was not entered into evidence

by either party. Rather, the state called two witnesses: Gassett and Winner. Winner essentially
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testified that he did not see what happened. Gassett testified that that Belknap attempted to kick

Officer Winner and when he tried to stop her, she kicked him twice. See Testimony of Gassett,

attached herein as Exhibit D, P. 7 -9.

Officer Gassett was barely cross - examined by ELG. The cross - examination constitutes

only three pages of testimony. ELG did not attempt to elicit any. details about the alleged assault

itself, and, critically, did nothing to impeach Gassett's credibility. Rather, the cross - examination

focused on the importance of police reports and the configuration the protesters were in during

the mass arrest. See Exhibit D, P. 12 -15.

Ms. Belknap testified in her own defense. She said that she did not purposely kick

Gassett or Winner, but that she may have had inadvertent contact with officers during the mass

arrest. Eyewitness Matthew Kyle Duran testified that he was present during the mass arrest and

did not see. Ms. Belknap kick anyone.

Ms. Belknap was convicted of the assault on Gassett and acquitted of the assault on

Winner. She was sentenced to 30 days in jail, and served 16, being released early for good

behavior. After her release, she and Mr. Duran were charged with Perjury in the First Degree for

their testimony at the trial. Case. Nos. 10 -1 -01 -466 -1 and 10 -1- 01429 -2. Ms. Belknap retained

the undersigned ( "counsel ") to represent her in that case. These charges were voluntarily

dismissed by the state on April 8, 2011. The Certification for Probable Cause in those cases

stated that the video provided to ELG in discovery was evidence of Belknap's perjury. See

Certification of Probable Cause, attached herein as Exhibit E.
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Counsel realized the critical nature of the video evidence in the perjury case and brought

it to a video enhancement specialist, Thomas Sandor of EnVision Media. Sandor brightened the

contrast in the video and slowed it down so that the altercation between Gassett and Belknap

could be clearly seen. The video does not show, as the state stated under oath in its Certification

of Probable Cause, that Ms. Belknap kicked Gassett or attempted to kick Winner. Rather, the

video showed that Winner was several feet away from Belknap during the alleged incident.

Gassett approached Belknap with his baton in his hand and appeared poised to strike her, not

once but twice. Both times, a limb was extended to block the strikes. The video does not show

Belknap's foot ever making contact with Gassett's leg or his groin. Counsel understands that this

Court does not accept multimedia exhibits to motions, but will gladly provide the Court a copy

of the enhanced video upon request and is prepared to show it at hearings. See Declaration of

Jennifer Kaplan, attached herein as Exhibit F.

The undersigned has also investigated the state's witnesses in preparation for defending

the perjury charges and found that Gassett has a long history of allegations of misconduct. These

allegations include:

Thurston County Case 92 -2- 00192. A fellow Olympia Police officer, Carolyn Barclift,

sued Gassett and the Olympia Police Department. She alleged that she witnessed Gassett punch a

restrained arrestee without provocation. When she complained to her supervisor about Gassett's

conduct, he retaliated by harassing her at her home and interfering with her police vehicle. The

defendants settled this case for $10,000. The complaint and settlement are attached herein as

Exhibit G.
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3. 3:09 -cv- 05363 -RJB - - -- Maria Jimenez v Gassett et al. Gassett is sued for excessive force for

his involvement in the shooting death of Jose Ramirez Jimenez. A copy of the complaint is

attached herein as Exhibit H. Notably, ELG is counsel in that case and therefore knew of

Gassett's involvement in the fatality and likely, through civil discovery, found instances of

misconduct that the undersigned did not.

The undersigned also submitted a Public Disclosure Act request to the Olympia Police

Department seeking Gassett and Winner's disciplinary records. After several months of

stonewalling, the Department released few records detailing a car accident and redacted reports

about excessive uses of force that have the officers' names removed. The records received did

not include any of the above - referenced materials. The Defense plans to move for the issuance of

a subpoena duces tecum from this Court to secure more complete records in support of this

motion to dismiss. See Exhibit F.

AUTHORTIES AND ARGUMENT

ELG was ineffective in failing to investigate the video evidence provided in discovery and in

failing to cross - examine the state's key witness. These deficiencies in the defense's performance

constitute grounds for vacating the conviction pursuant to CrR 7.8.

A. Ineffective assistance of counsel constitutes a manifest injustice justifying relief
under this rule.

CrR 7.8 permits a criminal defendant to seek relief from a judgment or order, inter alia,

for any reason "justifying relief from the operation of the judgment." CrR7.8(b)(5). The

defendant must make application "by motion stating the grounds upon which relief is asked, and

supported by affidavits setting forth a concise statements of the facts or errors upon which the
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motion is based." CrR7.8(c)(1). The motion shall be made "within a reasonable time..:and is

further subject to RCW 10.73.090, .100, .130, and .140." CrR 7.8(b). RCW 10.73.090 imposes

a one -year time limit on petitions or motions for collateral attack, including motions to vacate

judgment and motions to withdraw guilty pleas.

The Sixth Amendment guarantees the right to counsel and includes the right to effective

assistance of counsel. McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970); see also

Strickland v. Washington, 466 U.S. 668, 686 (1984). Ineffective assistance of counsel results in

a manifest injustice justifying relief under this rule. State v. S.M., 100 Wash.App. 401, 408 -09

2000); see also State v. Taylor.

To determine whether counsel rendered effective assistance, the Supreme Court

fashioned a two -prong test:

First, the defendant must show that counsel's performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. This requires showing that counsel's errors were so serious as to deprive
the defendant of a fair trial, a trial whose result is reliable.

Strickland, 466 U.S. at 687. The defendant must make both showings to prevail on an

ineffective assistance of counsel claim. Id.

To establish the first prong of the Strickland test, the defendant must first show that

counsel's representation fell below an objective standard of reasonableness based on

consideration of all the circumstances." Thomas, 109 Wn.2d at 229 -30. If defense counsel's

conduct may be characterized as a legitimate trial strategy or tactic, it is not considered

ineffective. Id. at 229 -30. However, "tactical" or "strategic" decisions by defense counsel must

still be reasonable decisions. Wiggins v. Smith, 539 U.S. 510 (2003) (in capital case, counsel's
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failure to fully investigate ballistics evidence suggested "inattention, not reasoned, strategic

judgment. ").

B. ELG was ineffective for failing to investigate the video evidence against

Counsel has a duty to make reasonable investigations or make a reasonable decision that

makes particular investigations unnecessary. Strickland, 466 U.S. at 691. "A lawyer who fails

adequately to investigate, and to introduce evidence... that raises sufficient doubt as to that

question to undermine confidence in the verdict, renders deficient performance." Hart v. Gomez,

174 F.3d 1067, 1070 (9 Cir: 1999).

Just last year, the Washington Supreme Court harshly rebuked trial counsel for failing to

perform an adequate investigation, such that the defendant can make an informed decision about

whether to plead guilty. In State v. A.N.J_, a child molestation case, counsel made one attempt to

interview two witnesses and did not follow up when they did not return his calls. He performed

no other investigation. 168 Wn.2d 91 (2010). The Court also cited the Rules ofProfessional

Conduct, holding "competent representation requires ... thoroughness and preparation

reasonably necessary for the representation." Id at 110 (citing RPC 1.2(a)A. It concluded that

while the "degree and extent of investigation required will vary depending upon the issues and

facts of each case, ... at the very least, counsel must reasonably evaluate the evidence against

the defendant."

The court also spelled out what was expected of counsel in the course of conducting a

meaningful investigation: "[ deepending on the nature of the charge and the issues presented,

effective assistance of counsel may require the assistance of expert witnesses to test and evaluate

the evidence against a defendant." Id. at 112, Additionally, even if the evidence against the
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defendant is compelling, the fact that counsel believes his or her client is guilty is "not enough to

excuse some investigation." Id. at 110.

Video documentation of an alleged crime is the most powerful, critical evidence that can

be adduced. Videos do not lie, exaggerate, or suffer from selective or faulty recall. Videos do not

have an agenda. Videos document the truth. A defense attorney in possession of a video

purporting to document an incident has a duty to take all reasonable steps necessary to view it

and discern whether it actually depicts what the state claims it does.

All of the case law on whether counsel was ineffective for failing to enhance video

footage is distinguishable, presenting grasping -at- straws arguments that maybe had counsel

obtained or enhanced a video that may or may not have existed, the evidence could possibly have

been exculpatory. See, e.g., State v. Yusipovich, 2010 Wash. App. LEXIS 1536 (Wash. Ct. App.

July 26, 20 10) (defendant's "speculative allegation that a security video exists and that it would

contain exculpatory evidence does not establish ineffective assistance of counsel "); State v.

Conner, 2006 Wash. App. LEXIS 1944 (Wash. Ct. App. Sept. 7, 2006); Webster v. Secy, 291

Fed. Appx. 964 (1 lth Cir. Fla. 2008) (defendant "has not shown that additional investigation by

his attorney with respect to the video would have resulted in exonerating clarification of the

video. "); Fuentes v. Superintendent, Great Meadow Correctional Facility, 2009 U.S. Dist.

LEXIS 68672 (E.D.N.Y. Aug. 5, 2009); Rabe v. Quarterman, 2009 U.S. Dist. LEXIS 75246, 20-

21 (N.D. Tex. July 8, 2009) (even after video was enhanced, it was not exculpatory). They do

suggest, though, that had the video evidence portrayed exculpatory evidence, counsel would

have been ineffective for not pursuing means to view them. Thus, the first prong of the

Strickland test is satisfied.
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The Defense is confident that, upon viewing the enhanced video this Court will be

satisfied that Ms.. Belknap is not guilty of the assault on Gassett. It is completely exculpatory,

and had it been played for the jury, the outcome of the trial would have been different. Thus, the

second prong of the Strickland test is satisfied as well.

C. ELG was ineffective for failing to cross - examine Gassett about his disciplinary

record.

Cross- examination is a fundamental part of the right to confrontation guaranteed by the

Sixth Amendment and is the principal means by which a party may test witness credibility."

State v. Douglas, 2008 Wash. App. LEXIS 2195, 22 -23 (Wash. Ct. App. Sept. 3, 2008) (citing

Davis v. Alaska, 415 U.S. 308, 315 -16 (1974) and State v. Darden, 145 Wn.2d 612, 620 (2002)).

Courts are generally deferential to trial counsel's discretion regarding.cross- examination as long

as it falls within the scope of "reasonable representation." In re Pers. Restraint ofDavis, 152

Wn.2d 647, 720 (Wash. 2004). Decisions about what lines of inquiry to pursue on cross-

examination are usually not overturned on appeal if they can be characterized as "tactical" or

strategic." In re Pers. Restraint ofBrown, 143 Wn.2d 431, 451 (Wash. 2001). ELG's failure to _

cross - examine Gassett about his history ofviolence and intimidation cannot be thusly

characterized; rather, it was a glaring omission that was likely outcome determinative.

The evidence at trial was essentially "he said, she said." Gassett testified that Ms.

Belknap kicked him and Ms. Belknap and Mr. Duran testified that she did not. The video of the

incident was not played at trial. No photographs of footprints on Gassett's leg or groin

corroborated his story. There was no physical evidence or expert testimony at all. Thus, the

jury's deliberation was based exclusively upon whose version of the story to believe: a police
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officer's or a lay person's. In their view, Ms. Belknap, who was defending her innocence, would

have had been more vested in the story than Gassett, for whom life would have gone on

regardless of the verdict. ELG therefore had a duty, which it failed, to demonstrate to the jury

that Gassett's word was not reliable. Demonstrating to the jury through documented past

incidents that Gassett attacks people without provocation and engages in unscrupulous conduct

to cover up his abusive behavior is precisely the testimony that the jury needed to hear to believe

that in this "he said, she said" dispute, what he said was unreliable. Not doing so is not a tactical

decision.

According to Ms. Belknap, the reason for ELG's failure to cross examine Gassett about

his misconduct was concern that impeaching the credibility of a uniformed police officer, even

though he had committed misconduct in the past, would cause the jury to dislike her. This is

absurd. It is not only appropriate, but necessary to show a jury, through testimony about specific

acts, that an adverse witness is not credible. That is the crux not only of criminal defense, but of

the adversarial process. Washington ER 608(b), "Character and Conduct of Witness" specifically

provides for such evidence. ELG attorneys should know this: according to its website, a large

part of its practice revolves around vindicating the victims of government misconduct. See ELG

Web site, attached herein as Exhibit I. This would be a futile practice if its attorneys were

unwilling to impeach police officers' credibility.

In Reynoso v. Giurbino, 462 F.3d 1099 (9th Cir. 2006), defense counsel failed to fully

investigate or cross - examine state witnesses who were attempting to avail themselves of a large

cash reward offered by the state for information leading to a conviction in a murder case. This

evidence would have demonstrated to the jury that the state's witnesses had a motive to lie. The
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Ninth Circuit found that, in absence of a credible reason not to present this vital testimony,

counsel's performance fell below the standard of reasonability.

As with Reynoso, the missing impeachment testimony is vital. The Barclift case in

specific would have demonstrated Gassett's history of violence towards arrestees and the

misconduct he engaged in when confronted with allegations. Likewise here, Gassett was seen by

other officers attacking Ms. Belknap, and quickly fabricated a story that she had attacked him

and another officer to deflect criticism ofhimself. This satisfies the first prong of the Strickland

test.

The Reynosa court found that the missing impeachment testimony was prejudicial

because it showed that the state's primary witnesses had a reason not to tell the truth and was of

such a magnitude that the defendant was prejudiced by it. So too here, because the jury was

deprived of a reason to find that the state's only witness who testified about Ms. Belknap's

alleged assaults was not telling the truth. No parallel motivation to lie was imputed to Ms.

Belknap at trial. Had the jury heard this evidence, the state likely would not have overcome the

presumption of innocence afforded: to criminal defendants and would likely not have convicted

her. Thus, this claim satisfies the second Strickland prong as well.

II1. CONCLUSION

For the reasons set forth above, Ms. Belknap respectfully requests that this Court

VACATE her judgment and sentence and provide such other relief as the Court deems fit.

DATED this 18 day ofMarch, 2011.

Respectfully submitted,

s/ Jennifer Kaplan
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Olympia Police Department Follow -Up Report
CaseNumbar

Page

2010 -023

n R.FYNF'Nit. - i.YXAk2'[ - ..,YTS•ASE'K:iCYY .CA.+1 :.. lit _ 'YX6::.

Incident Classification Name of Original Victim ;s)

DISTURBANCE NOW City of Olympia
Report Date Orloinal Case Report Date Rodassify To

41912010 0410912010 DISTURBANCE NOW

Connecting Case Numbers incident Involved

Arrest

On 04 -08 -10 l was assigned to supervise OPD field units handling calls for service during an
unlawful march through the streets of Olympia.
Sgt. Jim Partin was supervising officers assigned to monitor march itself.

Olympia radio traffic was all taken to tac 9 including the district cars and units monitoring the march.
I was able to- remain updated on the progress of the march throughout the incident.
The group formed near the intersection of Harrison and Division on Olympia'sWest side prior to
2000 hrs. The group began marching east on Harrison around 2020 hrs.
I continued to listen to radio traffic and learned of an assault at one of the round abouts on Harrison.

I further heard of windows being broke on buildings as the group advanced over the 4th Avenue
bridge and into the downtown.
I shifted a number of my patrol units to the down town core as the groups actions escalated. I
advised my group of officers to saturate the down town core with hope of discouraging further
property damage.

Throughout this event I would observe the marchers from a distance of several blocks taking up both
lanes of travel and impeding traffic as they continued.
t heard Sgt. Partin advise all Olympia Units to converge on the group at 2106 hrs. The group was
currently traveling westbound on State west of Jefferson. I was aware the group was suspected of
numerous acts of vandalism and pedestrian interference at this point. -
I was 1 block to the south on Adams st. facing north upon receiving the request. I activated my
lightbar on my unit and proceeded north. I made it to the intersection of State and Adams in less
than 20 seconds. I observed a group of about 20 subjects in the roadway walking westbound. I
observed headlights behind the group attempting to travel westbound. i also observed numerous
patrol units with lightbars activated, 2 or 3 westbound on State off Jefferson, several traveling
northbound behind my unit.
I observed the group quickly move off the roadway north onto a gravel lot.
members of the group appeared to be breaking away from the group and attempting to flee north
through the gravel lot. I continued northbound on Adams and entered the lot from the north and
drove directly at the members who were attempting to flee. The individuals stopped and returned to
their group. I exited my patrol unit with my baton in hand. I heard Det. Herbig announce the group
was under arrest and to sit on the ground. I then observed Officer Gassett struggling with a member
of the group. Gassett was attempting to pull this member out of the group by their leg as other
members held on to her from within the group. I made contact with Gassett and advised him to
release the person, Gassett relayed the member he was attempting to extract had just assaulted
him. I again advised him to release her which he did. This particular female was later extracted
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from the group by an arrest team and taken into custody without incident. 1 learned Officer Gassett
later identified, interviewed and arrested the female for assault 3rd. See Officer Gassetfs report for
additional detail. I also witness Officer Allen discharge his assigned pepper ball gun into the south
side of the group during the initial contact as other officers were struggling with suspects who were
ignoring verbal commands and actively resisting orders to sit on the ground.

The group was quickly contained, controlled and the scene stabilized.
It should be noted the group which was on the roadway was rapidly contained and a perimeter
established. There may have been an opportunity for a couple of marchers to escape upon initial
contact to the north west. There was no chance for anyone to re -enter and contaminate our group
from the initial contact. We clearly had contained the individuals who were on the roadway blocking
traffic.

I then assisted with transportation suspects for the remainder of the event.

0
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Olympia Police Department
Follow -Up Report

Reporting Officer: R. Allen
Date of Report: 4 -8 -10

Case # 10 -238Sk

On 4 -8 -10 at 1830 hours I was assigned to assist other Officers in monitoring a protest
that was scheduled to begin at 1930. Lt Holmes assigned me to the CART team, along with
Officer Houser.

Officer Houser and I each carried a Pepperball launcher and large cans of OC -10. We
monitored the Police Radio traffic, as other units were giving updates ofthe protesters location.
I listened, as Dispatch was advising that an Olympian Photographer had been assaulted by
members in the group. A short time later, Dispatch advised that citizens were calling 911,
reporting that the protesters had written graffiti on a business on 5 Ave, and had broken a
window in at least one other location. Detective Herbig later announced that the group had
broken a window on a building in the area of0 Ave and Jefferson St.

At approximately 2106 hours, Sgt Partin asked that the Olympia units stop the group that
was now in the area of State Ave and Adams St. Officer Houser and I arrived in that area

approximately one minute later. I could see that other Officers were already contacting the
group, which was now in the vacant lot to the West of Acme Fuel. I exited the patrol car and

approached the group. I could hear the Officers giving the command, "Get on the ground," and
You are all under arrest." I saw that one of the bicycle Officers (either Watkins or Lindros) had
grabbed onto one of the protesters, and was pulling at the subject, trying to take control of
him/her. The protesters that were in close proximity to this subject were grabbing onto the
subject in an effort to free him/her from the Officers grasp. I could also see how members of the
group were pushing at the Officer's arms and upper body. I deployed the Pepperball launcher
approximately four times into the group ofprotesters that were hindering and pushing the
Officer. The Pepperballs were deployed towards their lower bodies; however the protesters were
stumbling over each other, causing some to fall to the ground, The deployment made the group
discontinue their assaultive behavior against the Officer, but they continued to "clutch" onto their
fellow protestor in an effort to hinder his/her arrest.

Immediately following this exchange, I observed Officer Gassett in a struggle with a
female protester. Officer Gassett was pulling at the female, trying to take her into custody, and
again, the protesters that were adjacent to her were grabbing onto her to prevent her arrest. I
ordered the group to, "Let go, let go!" The group ignored my order and I deployed three to four
Pepperballs into the group. The group did not let go, and continued to hold onto the female
protester. Officer Gassett and I both disengaged, and the female was later taken into custody.

I notified Lt Holmes of the Pepperball deployment as soon as was practical.

0
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I stood by as a cover Officer, as each individual in the group was systematically
contacted and arrested.

No other information at this time.

End of report.

0
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OF THURSTON

STATE OF WASHINGTON,

Plaintiff,

vs.

MARGARET ELAINE BELKNAP,

Defendant.

Cause No. 10 -1- 00528 -9

DECLARATION OF

MARGARET ELAINE

BELKNAP IN SUPPORT OF CrR

7.8 MOTION

MARGARET ELAINE BELKNAP declares and certifies as follows:

1. I am the defendant in the above - captioned case. I am competent to be a witness and

have personal knowledge of the facts set forth herein.

2. I was charged in the above - captioned case with two counts of Assault in the Third

Degree. I was represented by Legrand Jones and William Ferrell of the Evergreen Law Group in

this case.

3. Evergreen Law Group received a video of the interaction between me and Olympia

Police Officer Charles Gassett in discovery in this case. Counsel viewed this video and told me

that it was dark and impossible to see what happened in the interaction between me and Officer

Gassett.

4. I asked Evergreen Law Group to see the video myself and was told that it was not

worth it for me to watch it because it was too dark to see what happened.

DECLARATION OF MARGARET

ELAINE BELKNAP IN SUPPORT

OF CrR 7.8 MOTION
Gilbert H. Levy

Attorney at Law
2003 Western Avenue, Ste 330

Seattle, Washington 98121
206) 443 -0670 Fax: (206) 448-2252
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5. Evergreen Law Group never consulted me about the possibility of enhancing the video.

I was not aware of the possibility of enhancing the video until I retained new counsel for a

related perjury charge, which was eventually voluntarily dismissed by the state.

6. I discussed trial strategy with Evergreen Law Group. I wanted counsel to impeach

Officer Gassett's credibility with his previous misconduct. Mr. Ferrell told me that he would not

do so because the jury would not like me if I impeached the credibility of a uniformed police

officer. Although I disagreed, Evergreen Law Group did not impeach Officer Gassett's testimony

at trial.

7. I was acquitted of one count of Assault in the Third Degree and convicted of the

second count.

8. Based on the foregoing, I do not believe that I was effectively represented at trial.

I hereby declare under penalty of perjury of the laws of the State of Washington that the
foregoing is true and correct.

Dated this 18 day of March, 2011 in Olympia, Washington.

s/ Margaret Elaine Belknap
Margaret Elaine Belknap

DECLARATION OF MARGARET

ELAINE BELKNAP IN SUPPORT

OF CrR 7.8 MOTION
Gilbert H. Levy

Attorney at Law
2003 Westem Avenue, Ste 330

Seattle, Washington 98121
206) 443 -0670 Fax: (206) 448-2252
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

STATE OF WASHINGTON, )

Plaintiff, ) THURSTON COUNTY NO.

10-1-00528-9
vs. )

MARGARET ELAINE BELKNAP, )
EXCERPT OF JURY TRIAL

Defendant. )

TESTIMONY OF:

CHARLES GASSETT and JASON WINNER

BE IT REMEMBERED that on August 23, 2010,

the above - entitled matter came on for hearing before the

HONORABLE SUSAN K. SERKO, Judge of Pierce County Superior

Court.

Reported by: Aurora Shackell, RMR CRR

Official Court Reporter, CCR# 2439
2000 Lakeridge Drive SW, Bldg No. 2

Olympia, WA 98502

360) 786 -5570
shackeaeco.thurston.wa.us



APPEARANCES

For the Plaintiff: JOHN " JACK" JONES

Prosecuting Attorney
2000 Lakeridge Drive SW
Olympia, Washington 98502

For the Defendant: WILLIAM T. FERRELL and

LEGRAND JONES

The Evergreen Law Group
203 4th Ave E Ste 204

Olympia, WA 98501 -1187
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I N D E X

August 23, 2010

WITNESS

CHARLES GASSETT

DIRECT EXAMINATION
CROSS- EXAMINATION

JASON WINNER

DIRECT EXAMINATION
CROSS- EXAMINATION

E X H I B I T S

Plaintiff's Exhibit 1 and 2

1

Paae No.

4

12

16

24

12

3



CHARLES GASSETT - DIRECT

1

2

3

4

5

C.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25.

The following is an excerpt of jury trial proceedings)

000 --

CHARLES GASSETT,

having been duly sworn by the Court, testified as

follows:

DIRECT EXAMINATION

THE COURT: Mr. Jones.

BY MR. JACK JONES: Thank you, Your Honor.

Q. Go ahead and take a moment and get yourself situated

there, and, once you are, if you'll adjust the

microphone, and then state your name and spell your

name for the record, please.

A. My name is Charles Gassett, G- A- S- S- E -T -T.

Q. With whom are you employed, sir?

A. I'm an Olympia police officer.

Q. How long have you been an Olympia police officer?

A. Almost 24 years.

Q. Are you a commissioned law enforcement officer?

A. Yes, I am.

Q. Can you describe for this jury your training and

experience to be a police officer, a commissioned law

enforcement officer, with the Olympia Police

State vs. Margaret Belknap - August 23, 2010
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Department?

A. I went through the basic academy in Idaho, which is a

post academy, police officer standard training

academy. I went through an equivalency academy here

in Washington when I was first hired. Those are the

things that certify you to be in law enforcement

here. Since that time, I have probably got a

thousand hours of training in .investigations,

probably another thousand in tactical training, and

miscellaneous hours. I have no idea how many.

I served in the patrol division as a training

officer, temporary supervisor, served in two

different SWAT teams, one in a supervisory capacity.

I've been in the multi -unit task force for drugs in

Thurston County. I've served in detectives, served

in proactive detective units, a community liaison

officer for the Eastside Neighborhood Association.

And I think that's about it.

Q. Okay. Now, what is your current assignment?

A. I'm on patrol, and I'm a firearms instructor.

Q. What was your.assignment back on April 8th of 2010?

A. I was working patrol shift.

Q. Now, did anything unusual happen about 2100 hours?

A. There had been a group of people doing some

protesting, and, at that time, the supervisors on

State vs. Margaret Belknap - August 23, 2010
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duty decided that the crowd was small enough we could

State vs. Margaret Belknap - August 23, 2010 A

handle and make some arrests, so we were ordered to

move in and make those arrests.

Q. 2100 hours; what is that in regular time?

A. 9:00 o'clock.

Q. 9:00 o'clock. And that was i the evening?

A. Yes, sir.

Q. Now, can you explain to the jury where it was that

this group of people was?

A. It was on -- they were on State Street, at the area

of Franklin. When we moved in, they moved off to a

vacant lot just north of that intersection.

Q. About how many people were there?

A. I guesstimated somewhere around 20 to 25.

Q. And what exactly were you directed to do?

A. We were told to go ahead and keep them in a group,

have them go to the ground, and basically just

surround them at that point in time.

Q. All right. And did everyone follow those

instructions?

A. I saw two that didn't. There may have been a couple

more.that originally didn't go to the ground, but one

in particular was close to me off to my left. He

refused to go down to the ground.

Q. Now, was Officer Jason Winner, was he involved in

State vs. Margaret Belknap - August 23, 2010 A
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this --

A. Yes, he was.

Q. -- undertaking? All right. And what was his role?

A. He was also working patrol. He was off to my left,

just to the north of me. And he was giving the same

commands that we all were, "Go to the ground," and he

was the one that dealt with the one person that

didn't go to the ground.

Q. Okay. Now, as he was dealing with that person, did

you notice anything unusual?

A. As he was dealing with the person, he pulled the

person to the edge of the group and started to put

him on the ground. At that time, I noticed

Ms. Belknap in front of -- in between the two of us

but more in front of me on the ground. She was on

her back.

Q. What was she doing?

A. She rolled on her right hip and tried to kick out at

Officer Winner with her left foot.

Q. Did she actually kick out?

A. She did try to kick out, yes. She didn't make

contact.

Q. So she actually kicked, but she just didn't make

contact?

A. That's right.

State vs. Margaret Belknap - August 23, 2010
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Q. And now, how was she dressed at that time?

A. I don't remember exact clothing. She was wearing

dark clothes, had combat - type - looking boots on, and I

believe she had a bandanna on, and it was partially

over her face and partially on her neck.

Q. Now, you said Ms. Belknap. Is the person you're

referring to as Ms. Belknap that you saw on her back

attempting to kick Officer Winner, is that person in

the courtroom today?

A. Yes, she is.

Q. And can you point her out for the jury, please?

A. She's at the defense table between the two attorneys

with the blue top.

Q. With the blue top?

A. Yes.

MR. JACK JONES: I'd ask the record reflect

this witness has identified the defendant.

Q. What happened next?

A. I reached out and grabbed one of her legs. She

kicked me in the -- just inside my right knee with

her left heel of her boot, and she kicked again and

got me in the inner thigh near my groin on the right

leg. And I don't remember which foot that was with.

Q. And were you able to tell where she was looking, in

what direction she was "looking at the time those

State vs. Margaret Belknap - August 23, 2010
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events took place?

A. We made eye contact with each other.

Q. She was looking at you?

A. That's correct.

Q. What happened after that?

A. Officer Winner and I started to pull her out of the

group to arrest her. Sergeant Johnson came up behind

us, told us to refrain from doing that, at that

point, that we were going to arrest everyone and we

would do it in an orderly fashion.

Q. What did you do next?

A. I shown a flashlight in her face, told several of the

officers nearby she was going to have an additional

charge for assault as well as the riot charge and

that we needed to identify her. I was concerned that

she would -- everybody was on their backs at this

point, that she would disappear in the crowd.

Q. And did you have someone take a picture of you and

she?

A. Yes.

Q. I'm going to show you what's been marked as State's

Exhibit Number 1. Do you recognize that?

A. I do.

Q. And what is that?

A. When we placed her under arrest and walked her over

State vs. Margaret Belknap - August 23, 2010 9
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to the transportation area, one of the corrections

officers, I believe, took a picture of Officer Winner

and Ms. Belknap and myself.

Q. And that's actually a xerox copy of that picture,

isn't it?

A. Yes, it is.

Q. Now, did she eventually get booked for that

assault

A. Yes.

Q. -- as well? I'm going to show you what's been marked

as State's Exhibit Number 2. Have you seen that

before?

A. Just briefly before this session.

Q. And what does that depict?

A. It shows Ms. Belknap with Officer Winner and shows --

looks like a booking phot of her as well, and then

one with a backpack on. She's wearing dark clothes

and has a bandanna around her neck.

Q. And does that accurately depict how she was dressed

on the evening that you had contact with her on

April 8th, 2010?

A. Yes, I believe so. It did.

Q. Was that here in the City of Olympia?

A. Yes.

Q. Now, did she get transported from your location to

State vs. Margaret Belknap - August 23, 2010
10



CHARLES GASSETT - DIRECT

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

another location?

A. Yes, she was transported from the scene to the

Olympia Police Department.

Q.- Did you have occasion to contact her when she was at

the Olympia Police Department?

A. I did. I was in the unload area, and I heard a

commotion out in the parking lot. It's about

probably 50, 60 feet away. I went out, and she was

in the back of Officer Winner's car, and she was

yelling at the time. I took her out of the car and

walked her into the unload area for processing.

Q. Did you say anything to her?

A. As I took her out of the car, I told her she was

under arrest for assault and for riot.

Q. And did she say anything to you?

A. She did. She immediately said, "You're lying, I

didn't kick you."

Q. Was that of note to you?

A. Yeah. I thought it was kind of unusual, because I

didn't say anything about kicking, I just said she

was under arrest for assault.

Q.. Okay. When she -- the events that you're talking

about that you arrested her for, were they based on

the kick that you had described just a few moments

ago to this jury?

State vs. Margaret Belknap - August 23, 2010
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A. That's correct.

MR. JACK JONES: I'd offer State's 1 and 2.

MR. FERRELL: No objection.

THE COURT: 1 and 2 are admitted.

WHEREUPON Plaintiff's Exhibit 1 and 2

were admitted into evidence.)

MR. JACK JONES: Nothing further.

THE COURT: Cross - examination, Mr. Ferrell.

CROSS- EXAMINATION

BY MR. FERRELL: Thank you, Your Honor.

Q. Now, Officer Gassett, you testified briefly at the

outset regarding your training and your experience.

A. Correct.

Q. Now, when you attended, I guess, the basic law

enforcement academy -- in Idaho, was it?

A. That's correct.

Q. Okay. They taught you a lot of stuff, right?

A. Yes.

Q. Okay. Among the things that they taught you was how

to write reports?

A. That's correct.

State vs. Margaret Belknap - August 23, 2010
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Q. Okay. And they also taught you to the best of their

ability -- I guess this is probably an acquired skill

but how to make observations and accurately record

them?

A. That's correct.

Q. And, subsequently, I assume that you've tried to do

that; isn't that correct?

A. Yes.

Q. Okay. And you did so in this case?

A. I believe so%

Q. Okay. And one of the reasons you do that is because

lots of other folks rely on these reports; isn't that

correct?

A. Well, we rely on it more than anybody else.

Q. Sure. But prosecutors rely on them to make charging

decisions?

A. Sure.

Q. Defense attorneys rely on them for just such purposes

as we're here for today?

A. Sure.

Q. Now, I believe you testified there was 20, 25 folks

in the crowd?

A. I believe so, thinking back on it now.

Q. How many officers were there?

A. Originally, probably seven or eight. I don't know

State vs. Margaret Belknap - August 23, 2010
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for sure.

Q. So seven or eight originally. And then,

subsequently, more showed up; isn't that correct?

A. That's correct.

Q. How many officers ultimately came, just arriving --

I'm not asking you for the exact.number.

A. I'm going to guess 12, 13, in that area.

Q. Okay. Of course, there was some -- I believe you

already testified.to this. There was some jail staff

that showed up as well?

A. Yes.

Q. So lots of folks there?

A. Yes.

Q. Now, after you made your observations and you had

decided to take Ms. Belknap into custody for assault,

what did you do at that time? Did you help arrest

other people, or did you just stay right there by --

A. No, I stayed right there.

Q. Okay. And, ultimately, though, you were not the

person drove Ms. Belknap away from the scene?

A. No, I did not.

Q. Who did that?

A. Officer Winner.

Q. Okay. And you also indicated that Ms. Belknap, and I

take it most of the folks there were either seated on

State vs. Margaret Belknap - August 23, 2010
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MR. FERRELL: Okay. I think that's all I

have, Your Honor.

THE COURT: Thank you. Anything on redirect,

Mr. Jones?

MR. JACK JONES: No, Your Honor.

THE COURT: You may step down.

MR. JACK JONES: The State would next call

Officer Winner.

State vs. Margaret Belknap - August 23, 2010 15

the ground or they were lying down on their backs?

A. Most of them were lying down on their backs. Many of

them had their arms interlocked.

Q. Okay. Arms interlocked lying on their back. So they

were in roughly a circular arrangement with officers

around them to prevent folks from getting up and

running away, that sort of thing?

A. I would say more or less a circle, yes.

Q. Sort of, you know, facing out?

A. Well, there were people in the middle of the circle

as' wel 1 .

Q. Yeah, I mean -- yeah, okay. So it was a large enough

crowd, it wasn't as if everybody was in a perfect

circle?

A. No.

Q. There were folks in the middle?

A. Yes.

MR. FERRELL: Okay. I think that's all I

have, Your Honor.

THE COURT: Thank you. Anything on redirect,

Mr. Jones?

MR. JACK JONES: No, Your Honor.

THE COURT: You may step down.

MR. JACK JONES: The State would next call

Officer Winner.

State vs. Margaret Belknap - August 23, 2010 15
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JASON WINNER,

having been duly sworn by the Court, testified as

follows:

DIRECT EXAMINATION

THE COURT: Mr. Jones.

BY MR. JACK JONES: Thank you, Your Honor. Go

ahead and get yourself seated and situated with all

your equipment and adjust the microphone. Once

you're all set, state your name and spell your name

for the record, please.

A, My name is Jason Winner; last is spelled W- I- N- N -E -R.

Q. With whom are you employed, sir?

A. With the Olympia Police Department.

Q. In what capacity?

A. I'm a patrol officer.

Q. Are you a commissioned law enforcement officer?

A. Yes, sir.

Q. Can you describe for this jury your training and

experience to be a commissioned law enforcement

officer with the Olympia Police Department?

A. Yes, sir. It starts with a 20 -week, 720 -hour course

basic law enforcement academy. You learn about all.

State vs. Margaret Belknap - August 23, 2010
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aspects about pol -ice work, criminal law, criminal

procedure, investigations, defensive tactics, the

works. After that, I completed a roughly ten -week

comprehensive training program where I'm evaluated by

a training officer who is sitting next to me and.

writing notes all day, which is real fun. After

that, we also -- we do eight hours of training each

month related to police work, and we're sent to a

40 -hour class to learn how to work with the mentally

ill.

Q. What is your currently assignment?

A. Patrol officer, downtown Olympia, graveyard.

Q. What was your assignment back on April 8th, 2010?

A. We had been -- several of us had been brought in --

Q. Excuse me. Excuse me. What was your assignment at

that time? Were you on patrol that day?

A. Yes, assigned to a special detail.

Q. And we'll get to that.

A. Okay.

Q. Get there just one little piece at a time.

A. Yes, sir.

Q. Now, did you have occasion to deal with anything

unusual around 9:00 o'clock --

A. Yes, sir.

Q. -- that evening?

State vs. Margaret Belknap - August 23, 2010
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A. Yes, sir.

Q. And what was that?

A. We, myself and another officer, had been assigned to

a single patrol car. We were riding together, and

our job was to, along with other officers, follow a

group that had formed towards the west side of

Olympia, marching towards downtown in a rally, as it

were. Turned out to be a riot.

Q. Where did that group start, to your knowledge?

A. To my knowledge, the group had started --

Q. Let me ask a different question. When did you first

have contact with that group?

A. My first contact with the group that I was ordered

through dispatch and my sergeant -- we were ordered

to contact the group on the corner of Division and

Harrison. There's an open lot there with several

different businesses.

Q. Division and.Harrison. That's on the west side of

Olympia?

A. Yes, sir.

Q. Okay. So that's where you first had contact with

them?

A. Yes, sir.

Q. Now, where did that group go from there?

A. We asked them just politely to disburse. They
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agreed, and they moved on to Harrison Avenue.

Q. Where did they go from there?

A. They marched in the street down Harrison Avenue, down

towards the roundabouts and down the Fourth Avenue

bridge and then through downtown.

Q. Did there come a time when they got somewhere around

State and Adams?

A. Yes, sir.

Q.. And what happened at that point?

A. At'State and Adams, our sergeant ordered us to detain

the group for several different violations. And a

group of -- initial group about six to eight of us

stopped the group just on the corner of State and

Adams.

Q. And what was your role in that regard?

A. My role was as an initial contact person to stop the

group, and I was assigned to an arrest team.

Q. Now, were you in uniform at that time?

A. Yes, sir.

Q. Were you performing official police duties?

A. Yes, sir.

Q. Did you see Officer Gassett there at some point?

A. Yes, sir.

Q. Was he in uniform?

A. Yes, sir.
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Q. Was he performing official police duties?

A. Yes, sir.

Q. Now, did there come a time where you started dealing

with a perhaps non - compliant suspect within that

group?

A. Yes, sir.

Q. And did anything unusual happen while you were doing

that?

A. I had to stop the group from advancing. There was

several of us. One suspect in particular, as the

group had started to sit down -- we ordered them to

sit down for our safety. One -- I noticed one

gentleman in the middle of the group hunched over,

turned away from me, a pretty threatening move,

because I couldn't see his hands. It looked like he

was getting ready to pounce. So I had to go towards

the group to grab him, pull him out from the crowd to

make sure I could see his hands. He wasn't

complying. " Show me your hands." He wasn't

complying. Got him on the ground. He complied.

And, as I'm doing that, I see who I now know as Ms.

Belknap, kicking next to me.

Q. She was kicking towards you?

A. It appeared to be. I remember -- I don't remember if

it -- at what point, but I do remember stepping to
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the side as I saw it out of the corner my eye, but

A. Yes, sir.

MR. JACK JONES: I'd ask the record reflect

that this witness has also identified the defendant.

Q. And now, what happened after that occurred? Were you

able -- if you noticed.

A. Yes. Officer Gassett approached right next to my

right side and started trying to deal with her legs.

She was laying on the ground, kicking. The gentleman

that I was dealing with complied. I backed away. I

saw Officer Gassett dealing with Ms. Belknap. He was

right next to me at that point, so I wal - ked around to

the other side of him to his right side and tried to

grab one of her other legs to stop her from kicking.

State vs. Margaret Belknap - August 23, 2010
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my focus was on making sure

Q. The person you were dealing with directly?

A. Yes, sir.

Q. Now, you said it was Ms. Belknap is the person who

was doing the kicking. Is that person here in the

courtroom today?

A. Yes, sir.

Q. And can you point out for the jury?

A. She's sitting at the defendant's table.

Q. With the blue top in between the two attorneys at

counsel table here?

A. Yes, sir.

MR. JACK JONES: I'd ask the record reflect

that this witness has also identified the defendant.

Q. And now, what happened after that occurred? Were you

able -- if you noticed.

A. Yes. Officer Gassett approached right next to my

right side and started trying to deal with her legs.

She was laying on the ground, kicking. The gentleman

that I was dealing with complied. I backed away. I

saw Officer Gassett dealing with Ms. Belknap. He was

right next to me at that point, so I wal - ked around to

the other side of him to his right side and tried to

grab one of her other legs to stop her from kicking.
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I heard Officer Gassett tell her something about

being assaulted. I don't remember exactly what it

was, but it cued me that he had been -- he had been

hurt in some way.

At that point, I heard our sergeant came up to us,

ordered us to leave her alone and that she'd be

arrested with the rest of the group, and then tell

Officer Gassett to stay with her so we could identify

her later.

Q. I'm going to show you a couple of exhibits that had

been admitted. The first one has been admitted as

Exhibit Number 1. Do you recognize that?

A. Yes, sir.

Q. And what is that?

A. It's Officer Gassett and myself with Ms. Belknap

after she'd been placed in hand restraints.

Q. All righty. And I'm going to show you what's been

admitted as State's Exhibit Number 2. Can you tell

me what that is?

A. The same. I believe that's maybe a different officer

with me, but that's Ms. Belknap after she'd been

placed in hand restraints. We photographed each

individual as well as their belongings. She had a

backpack on. And this photo must be taken later. I

don't know.
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Q. That's just a booking photo?

A., It may be. I'm not sure.

Q. On the other side. The way she's dressed in Exhibit

Number 2, with the dark clothing with the bandanna

around her neck and the black backpack, is that how

she was dressed at the time you had contact with her?

A. Yes, sir.

MR. JACK JONES: Your Honor, can I publish

these to the jury, please?

THE COURT: Any objection to publication?

MR. FERRELL: No objection.

THE COURT: Go ahead.

Whereupon the jury viewed the photos.)

MR. JACK JONES: Q. Now, Officer Winner, what

happened with Ms. Belknap next?

A. Officer Brown and I had finished our detail arresting

the crowd one by one, as ordered. We arrested

Ms. Belknap last. She was placed in the back of our

patrol car and transported to the Olympia jail

facility out back, as with everyone, but she remained

in the back of our car while we decided whether or

not she was going to be booked there or county or

whatnot. So either Officer Brown or I stayed with

State vs. Margaret Belknap - August 23, 2010
23



JASON WINNER - CROSS

1

2

31

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the time.

MR. JACK JONES: I don't think I have anything.

further. If I could just have a moment, Your. Honor.

THE COURT: Yes.

MR. JACK JONES: Nothing further.

THE COURT: Cross.

MR. FERRELL: Thank you.

CROSS- EXAMINATION

BY MR. FERRELL: Q. Okay. Officer Winner,

just briefly, you testified about your training and

experience as a police officer and what was necessary

to become a police officer. Safe to say, in that

process, you get some instruction on report writing?

A. Yes, sir.

State vs. Margaret Belknap - August 23, 2010
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her at the patrol car.

Q. Did there come a time where Officer Gassett

approached Ms. Belknap in the back of your patrol

vehicle?

A. Not while I was there, sir.

Q. He never came and got her out of the car?

A. He came and retrieved her out of the car, but I

believe I had either gone in to use the facilities or

whatnot at the time, so I was,not there physically at

the time.

MR. JACK JONES: I don't think I have anything.

further. If I could just have a moment, Your. Honor.

THE COURT: Yes.

MR. JACK JONES: Nothing further.

THE COURT: Cross.

MR. FERRELL: Thank you.

CROSS- EXAMINATION

BY MR. FERRELL: Q. Okay. Officer Winner,

just briefly, you testified about your training and

experience as a police officer and what was necessary

to become a police officer. Safe to say, in that

process, you get some instruction on report writing?

A. Yes, sir.
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Q. Okay. And also safe to say you get, I think, a fair

amount of instruction on gathering facts and

accurately recording them?

A. Sure.

Q. Now, you subsequently, of course, try to do that,

don't you?

A. Yes, sir.

Q. And you do that principally by writing police

reports; is that right?

A. Yes, sir.

Q. Sorry. I mean, sometimes, we have to have you state

the.obvious. And you compiled a report in this case;

isn't that correct?

A. Yes, sir.

Q. And in compiling this report, you try to be as

accurate as possible?

A. Yes, sir.

Q. Now, let me ask you, also: Do you recall being

interviewed by Legrand Jones in this case? I think

that happened in early June.

A'. Yes, sir.

Q. And, of course, during that interview, you tried to

be frank and candid with Mr. Jones and tried to

accurately report what you remembered, I assume?

A. Yes, sir.
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Q. Okay. Now, do you recall when Mr. Jones was

interviewing you, you characterized Ms. Belknap's

actions, at least in relation to you when you were

dealing with the gentleman that didn't want to sit

down, as flailing around on the ground?

A. Yeah.

Q. Okay.

A. Legs kicking, yes, sir.

Q. Legs kicking out, body moving, that kind of thing?

A. Yes, sir.

Q. And I take it, at that time, there was nobody

standing at least directly in front of her?

A. Not to my knowledge.

Q. I gather you were off to the side slightly dealing

with this other fellow?

A, That's correct, Your Honor.

Q. And you indicated in your testimony that you

sidestepped at one point, but I think you indicated

when you were talking to Mr. Jones, you weren't sure

if you caught something out of your peripheral vision

or what was going on; isn't that correct?

A. Yes, sir.

Q. Okay. And I believe when you were asked directly

whether or not you believed Ms. Belknap intended to

assault you, you said you weren't sure?
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A. I couldn't tell at that point, no, sir.

Q. Okay. So I believe it was yourself and Officer Brown

who ultimately transported Ms. Belknap to OPD?

A. Yes, sir.

Q. Okay. And I take it you guys were in the car

together with her during that transport, the both of

A. Yes, sir.

Q. Is that true?

A. Yes, sir.

Q. Of course, you didn't leave her out there all alone,

did you?

A. Not to my knowledge.

Q. You indicate in your report that there was quite a

lot -- there was quite a lot going on, I guess, when

you initially tried to stop the crowd and have them

all sit down?

A. Yes, sir. It was quite hectic.
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you?

A. Yes, sir.

Q. So tell me what happened when you got to OPD. She

was left in the vehicle with either you or Officer

Brown with her, I assume?

A. Yes, sir.

Q. But you went to do stuff, perhaps came back. Officer

Brown went to do stuff, perhaps came back?

A. Yes, sir.

Q. Is that true?

A. Yes, sir.

Q. Of course, you didn't leave her out there all alone,

did you?

A. Not to my knowledge.

Q. You indicate in your report that there was quite a

lot -- there was quite a lot going on, I guess, when

you initially tried to stop the crowd and have them

all sit down?

A. Yes, sir. It was quite hectic.
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Q. So there was a number of people who were at least in

the initial stages not complying?

A. There were a few, yes, sir.

Q. That were not sitting down, weren't doing all that.

I don't mean actively fighting.

A. Right.

Q. But it was enough to give you some concern; isn't

that right?

A. Yes, sir.

Q. And how many officers were there at the initial point

when you contacted the crowd and stopped them?

A. I don't know the exact number. I wrote in my report

I believe it was initially approximately six to eight

officers. There were more on the way from other

areas

Q. Sure.

A. -- but there were about six to eight of us initially.

Q. I should apologize to the court reporter. I have a

bad habit of asking questions like that. I'll

endeavor not to do that.

So you guys were pretty well outnumbered?

A. Yes, sir.

Q. And, of course, that's of concern, isn't it?

A. Yes, sir.

MR. JACK JONES: Objection to the relevance of
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this line of questioning, Your Honor.

MR. FERRELL: Can I have the jury out, Your

Honor? I'd like to argue.

THE COURT: We'll take a brief break. I will

keep it to a minimum, and we'll return to you as soon

as we possibly can. Leave your notes. Do not

discuss the case in any way, as you've heard me

order. Thank you.

Whereupon the jury left the courtroom.)

THE COURT: Counsel, would you like the

witness excused as well?

MR. FERRELL: Please.

THE COURT: Officer, if you wouldn't mind

waiting outside. Thank you.

The witness left the courtroom.)

MR. FERRELL: Your Honor, I'm merely trying to

establish this was an extremely chaotic situation,

and I believe that goes directly to what the jury is

going to be instructed on in evaluating witness

testimony and ability to observe, et cetera, and I'm

eliciting testimony about the number of protesters
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and the number of folks that the officers had to deal

with, the small number of officers that were in place

at least initially to deal with those folks during

the time in which this assault was alleged to have

occurred. And I think that's perfectly relevant,

perfectly admissible.

MR. JACK JONES: Yes, Your Honor. It was my

understanding of what he was asking about was earlier

in the event, not at the time when the kicking was

taking place when the testimony has been that most

everyone was down on the ground. At that time, it

was not a chaotic situation at all. It is irrelevant

about what happened some period of time prior to

that. So I would ask you to sustain the objection.

THE COURT: The witness said it was quite

hectic,. a few were not complying, quite a lot going

on. So it seems to me it's been established that

there was a chaotic atmosphere, at least through this

witness. I guess I'm unclear, Mr. Jones, on the

timing issue you're talking about.

MR. JACK JONES: It's my understanding he was

asking about a time earlier than when the assault had

taken place.

MR. FERRELL: And indeed I was, Your Honor.

But what the Court needs to understand is that this
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is not a static situation. This is a fluid

situation. Now, as you'll recall, Officer Gassett

testified that when they were told to stop the crowd

and have everybody sit down, it was immediately after

that that this one individual that Officer Winner was

dealing with who would not sit down, that is when the

alleged assault occurred on him. So this is -- we're

talking about matters of seconds here, and I don't

think this is res gestae. I don't think the Court

can parse it out to such a fine degree to say that

what happened two seconds prior to the alleged

assault is irrelevant.

The only thing that's relevant is exactly what

happened during the period of the assault.

Otherwise, half of what the State elicited is

irrelevant.

THE COURT: Objection overruled. If you

wouldn't mind retrieving the witness. Thank you.

MR. JACK JONES: Sure.

Whereupon the jury entered the courtroom.)

THE COURT: Mr. Ferrell, you may continue.

MR. FERRELL: Thank you, Your Honor.

I believe you testified there were six to eight
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officers present, about 20 to 25 protesters or folks

that you contacted.

A. Roughly.

Q. Okay. Or 30 people even; is that correct? Could

have been as high as 30?

A. Could have, yes, sir.

Q. So there were some people that weren't at least

initially complying with your commands to sit down,

to stop and to sit down

A. Yes, sir.

Q. -- is that correct? What tactics did you and your

fellow officers employ to gain compliance?

A. I shouted verbal commands two to three times at

least. At that point, I placed my hand on several

people's shoulders expecting, you know, the worst, of

course, and they began to comply, people just began

to sit down, with the exception of two or three.

Q. Okay. Anybody have a pepper ball gun?

A. Yes, sir.

Q. Was that deployed? Do you know?

A. I believe it may have been, yes, sir.

Q. Okay. Anybody else depl.oy any less than lethal

technologies to gain compliance?

A. Not to my knowledge. I didn't see any.

Q. Okay. Fair enough. Okay. Now, after you took
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Ms. Belknap into custody, I mean, I'm talking about

you personally put her in your patrol car, how long

did she remain in your patrol car before she was

taken out into OPD?

A. I don't know the exact time. I would estimate

20 minutes maybe, give or take.

Q. Twenty minutes. Okay.

A. There was 30 some people in the -- almost 30 people

in our sally port, so we were, at the end.

Q. You were processing folks?

A. Yeah.

Q. And just waiting for everybody?

A. The jail was, yes, sir.

Q. Okay. Now, I believe in your interview with

Mr. Jones, you indicated that you did not actually

observe Officer Gassett get kicked; isn't that

correct?

A. Correct.

Q. Okay. The information you had about him getting

kicked came from him actually saying that he had been

assaulted; is that right?

A. Yes, sir.

MR FERRELL: All right. And I have nothing

further, Your Honor. Thank you.

THE COURT: Redirect?
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Honor.

MR. JACK JONES: I have nothing further, Your

THE COURT: You may step down. Thank you.

End of Excerpt.)

@TITG .'
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IN THE SUPERIOR COURT OF WASHINGTON

STATE OF WASHINGTON,
Plaintiff

VS.

Defendant.

STATE OF WASHINGTON)
ss

COUNTY OF THURSTON ) -

E

n '}

t, i

E.-

M : • s , `_.... + ra •

NO. 10-1-01477-2-

CERTIFICATION OF PROBABLE CAUSE

L. I ain a Deputy Prosecuting Attorney for Thurston County, Washington and I am familiar with the
police reports and investigation conducted in this case;

2. Based upon information provided through that investigation there is probable cause to believe that
the defendant committed the crime(s) of PERJURY. IN THE FIRST DEGREE supported by the
following facts and circumstances:

On or about April 8, 2010, in Olympia, Washington, defendant Margaret Elaine Belknap
and co- defendant Matthew Duran, were involved in an anti. - police brutality protest, The
protestors moved from the west side of Olympia to downtown, blbcking traffic, committing acts
of vandalism,. and even attacking a photographer for the Olympian Newspaper. Eventually, the
protesters were stopped by police and placed under arrest;

When the protestors were placed under arrest by Olympia Police Officers, they were
directed to sit on the ground. During that time Officer Charles Gassett saw defendant Margaret
Elaine Belknap appear to kick out at Officer Jason Winner, who was attending to a different
protestor.* As a result,' Officer Gassett reached out to grab defendant Belknap. As he did so,
defendant Belknap kicked Officer Gassett in the right knee with her left boot and also kicked
Officer Gassett in the upper inside of his right thigh, near his groin. Officer Gassett stated that .
defendant Belknap was looking directly at him when she kicked him with her black military style
boots.

Defendant Belknap was brought to the Olympia Police Department in the back of a patrol
ear driven by Officer Jacob Brown and Officer Jason Winner. As defendant Belknap was
waiting to be processed she was making a disturbance. Officer Gassett heard defendant Belknap
ind went over to retrieve her from the patrol car for processing. As he did so, Office Gassett told'
3elknap she was under arrest for assault- Belknap then blurted out "You are lying, I didn't kick
tou." Officer Gassett noted that he did not say "kick"; he said "assault."

ERTIFICATE OF PROBABLE CAUSE

Edward G. HoIai
Thurston County Prosecuting Attorney

2000 Lakeidge Drive S.W.
Olympia, WA 43502

3601736 -5540 Fax 360/754-3358



1 e, because OfficerDefendant Belknap CZTas charged Tz7;t Assault in the Third Degre
Gassett was a police officer who was performing his official duties when the assault occurred.
During the trial of this matter on August 23, 2010, in Thurston County Superior Court, both
defendant Belknap and defendant Duran testified under an oath administered by Superior Court

3! Judge Susan Serko. Defendant Belknap testified that she did not kick Officer Gassett and that
another person was laying on top ofher. Defendant Duran testified that he Was looking directly

4 at the defendant Belknap the whole time and that defendant Belknap did not kick anyone and that
someone was laying directly on top of Belknap.

I it TYI_Ti1TViTi !7E'fe7lCfaT17 tiPilC7lp= :C_TCTICQiIVTTC 11TQf_Halalt I Ike_,_
Third Degree for her assault on Officer Gassett, finding defendant Belknap guilty, beyond a

6 reasonable doubt, of Count II, in cause number 10 -1- 00528 -9.
In addition to Officer Gassett's testimony that defendant Belknap kicked him, and the

7 . Jury's verdict, there are two additional pieces of evidence that directly contradict defendant
Belknap's and defendant Duran's testimony. The first is the testimony of Officer Bryan Houser

8 who was present on the scene of the arrest and saw defendant Belknap kick Officer Gassett in the
leg and groin area. The second is a video recording that shows the person who was on the

9. ground, engaged with Officer Gassett, kick Officer Gassett in the leg and groin area.
A superior court trial is an official proceeding. Both defendant Belknap and defendant

10 Duran were under oath. Both defendants testified regarding the material matter at issue, which
was whether defendant Belknap had kicked Officer Gassett. Both defendants testified falsely

11 that defendant Belknap had not kicked Officer Gassett. The statements by both defendants that
defendant Belknap had not kicked Officer Gassett, were false and perjurious, as shown by the

12 juty's verdict of conviction, Officer Gassett's testimony; Officer Houser's statement, and the
video recording.

13:

14 Under penalty ofperjury under the laws of the State of Washington, I certify that the foregoing is
true and correct . to the best ofmy knowledge.

15
Signed and dated by me this day September, 2010, at Olympia, Washington.

16.

17 . JOHN " J CK" JO S, WSBA# 16786 _
Senior u os - Ling Attorney

18

19

20

21

22

Edward G. HoIm
CERTIFICATE OF PROBABLE CAUSE Thurston County ProsecutingAttomey

2000L:akeridge Drive S.W.
Olympia, WA 93502'

360/796 -5540 Fax 360/75443353
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

COUNTY OF THURSTON

STATE OF WASHINGTON,

Plaintiff,

VS.

MARGARET ELAINE BELKNAP,

Defendant.

Cause No. 10 -1- 00528 -9

DECLARATION OF JENNIFER

KAPLAN IN SUPPORT OF CrR

7.8 MOTION

JENNIFER KAPLAN declares and certifies as follows:

1. I am the defense attorney in the above - captioned case. I am competent to be a witness

and have personal knowledge of the facts set forth herein.

2. I was retained by defendant Margaret Belknap to represent her in Thurston County

case 10 -1- 01429 -2. That was a Perjury in the First Degree case in which prosecuting attorney

John M. "Jack" Jones alleged that Ms. Belknap had lied under oath by saying that she had not

kicked Officer Charles Gassett at a demonstration on April 8, 2010.

3. I received a copy of a video of the incident involving Ms. Belknap and Officer Gassett

in discovery. The Certification of Probable Cause indicated that this video showed Ms. Belknap

kicking Officer Gassett in the leg and groin. The footage was unclear in the state that it was

presented in. The video was not focused on this event. It was dark at the time. There were police

24

DECLARATION OF JENNIFER

KAPLAN IN SUPPORT OF CrR

7.8 MOTION
Gilbert H. Levy

Attorney at Law
2003 Western Avenue, Ste 330

Seattle, Washington 48121
206) 443 -0670 Fax: (206) 448-2252
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car lights flashing in the video. The interaction between Ms. Belknap and Officer Gassett

happened very quickly. In the form in which I received it, the video was not helpful.

4. Along with my cocounsel, Kimberly N. Gordon, who represented Ms. Belknap's

codefendant, Matthew Kyle Duran, also accused ofperjury, I brought the video to an

enhancement specialist, Thomas Sandor or EnVision Media. Mr. Sandor enhanced the.video by

brightening the contrast and slowing it down so it was possible to see what transpired between

Ms. Belknap and Officer Gassett. What the video showed was that Gassett approached Ms.

Belknap with his baton extended, not once but twice. Both times, a limb blocks him from

striking her. It is not clear whose limbs they were or whether they were arms or legs. The video

does not depict Ms. Belknap kicking or attempting to kick anyone. I understand that this Court

does not accept multimedia exhibits to motions, but am prepared to show this video to the Court

at the hearing on this matter.

5. In the course of preparing for the perjury defense, I attempted to locate records about

Gassett's disciplinary record. I was largely unsuccessful. I submitted a public records request to

the Olympia Police Department, but the records I received were largely unhelpful. However,

through investigative work, I was able to find the Barclift and Ramirez litigation referenced in

the memorandum in support of the 7.8 motion.

6. I plan to move this Court for issuance of a subpoena duces tecum to secure more

comprehensive records about Officer Gassett from the Olympia Police Department if necessary.

I hereby declare under penaltofperjury of the laws of the State of Washington that the
foregoing is true and correct.

Dated this 18 day of March, 2011 in Olympia, Washington.

DECLARATION OF JENNIFER

KAPLAN IN SUPPORT OF CrR

7.8 MOTION
Gilbert H. Levy

Attorney at Law
2003 Western Avenue, Ste 330

Seattle, Washington 98121
206) 443 -0670 Fax: (206) 448-2252
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DECLARATION OF JENNIFER

KAPLAN IN SUPPORT OF CrR

7.8 MOTION

s/ Jennifer Kaplan

Jennifer Kaplan

Gilbert H. Levy
Attorney at Law

2003 Western Avenue, Ste 330
Seattle, Washington 98121

206) 443 -0670 Fax: (206) 448-2252
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THURSTON COUNTY

i )

CAROLYN BARCLIFT )

Plaintiff, }

vs: )

CITY OF OLYMPIA, OLYMPIA }
POLICE DEPARTMENT, JOHN. }
WURNER, GREG BROWN, JOHN. )
HUTCHINGS, CHARLES GASSETT )

Defendants. }

No.

COMPLAINT FOR DAMAGES

AND OTHER RELIEF DUE TO
SEXUAL HARASSMENT IN

EMPLOYMENT AND OTHER

TORTS

COMES NOW the Plaintiff, Carolyn Barclift, by and through

her attorneys, Donna Lynn Holt and Paul D. Doumit, and for

claims against Defendants alleges and avers as follows:

1. JURISDICTION

1.1 This action arises under the Washington State Law

Against Discrimination (49.60 RCW), the Equal Rights Amendment

to the Washington State Constitution, and the common law of

the state of Washington. The Superior Court has jurisdiction

CLAIM FOR DAMAGES - 1

DONNA LYNN HOLT
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH

OLYMPIA, WA 98501 f
206}154 -0191
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over the subject matter and the parties.

1.2 All torts alleged herein occurred in Thurston

County, Washington.

1.3 A claim for damages against the Defendants City of

Olympia and Olympia Police Department was filed with the City

of Olympia on September 25, 1991.

II. PARTIES

2.1 Plaintiff CAROLYN BARCLIFT is an Olympia police

officer and a resident of Thurston County, Washington.

2.2 Defendant City of Olympia is a municipality subject

Ito civil suit under Chapter 4.95 RCWF Defendant Olympia Police

Department is an agency of the City of Olympia.

2.3 Defendant John Wurner is the Chief of Police of the

City of Olympia.

2.4 Defendants Greg Brown, John Hutchings, and Charles

Gassett are Olympia police officers.

2.5 Defendants City of Olympia and the Olympia police

Department are vicariously liable for the acts and /or

omissions of its agents, Defendants Wurner, Brown, Hutchings,

Gassett, under recognized principals of agency and' respondeat

sungrior

I. FACTUAL ALLEGATIONS

3.1 Plaintiff is, one of five commissioned female police

CLAIM FOR DMIAGES -- 2

DONNALYNN HOLT
ATTORNEY ATLAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA9850I

206)754-0197



i . You '
s r; V 1 - ik. h

1

officers in the City of Olympia. Plaintiff has never been

2

disciplined or admonished for poor performance; she has been
3

characterized by Defendant turner as "one of (his) best
4

officers." Plaintiff has been continuously subjected to a
5

hostile, intimidating, and offensive work environment in
6

violation of state and federal laws against sex discrimination
7

since she was hired in 1984, with the most recent wrongful
8

ants occurring in January, 1992.

9
3.2 Plaintiff and Defendant Hutchings travelled together

10

to Centralia for job - related training in N'ovetber 1989.
11

Defendant Hutchings was Plaintiff's Field Training Officer.
12

Both of them had recently attended Department -- sponsored sexual
13

harassment training. During the trip, Defendant Hutchings
14

told Plaintiff that he hoped the sexual harassment training
i5

would not cause her to be uncomfortable when he told her which
16

of her clothes he found to be attractive. He told her she had

17

a nice figure and that if their situations were different
18

their relationship might be different as well.
19

3.3 In December 1989 Plaintiff became a member of the
20

PROACT Team. Even before they had begun to work with her,
21

other members of the team, including Defendant Gassett,
22

complained about having to work with Plaintiff. Regularly
23

during her time on PROACT Plaintiff was advised by other
24

officers that Defendant Gassett was complaining to
25

administrators about his being required to work with
26

Plaintiff.
27

28 CLAIM FOR DA14AGES - 3

DONNA LYNN HoLT
ATTORNEY ATLAW

924 CAPITOL WAX SOUTH
OLYMPIA, WA 93501

206) 754 -0197
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3.4 on February 2, Plaintiff reported to Defendant

Wurner sexual harassment directed against her by Officer Ken

Perkins and Defendant Brown. Defendant Wurner promised to

talk with both Perkins and Brown about the reported sexual

harassment.

3.5 Very soon thereafter, Plaintiff began to be

questioned by co- workers about the sexual harassment report

she had made against Defendant Brown. Plaintiff had told no

one but Defendant Wurner about her concerns.

3.6 Plaintiff advised Defendant Wurner on April 11,

1990, that rumors about the sexual harassment complaint were

circulating around the Police Department. One rumor was that

Plaintiff motive in reporting sexual harassment was to

eliminate.Defendant Brown from consideration for promotion.

Wurner acknowledged that he was aware of the rumors and agreed

that it must be Defendant Brown who was instigating them.

When Plaintiff requested Defendant Wurner's help, he told

Plaintiff that he couldn't do anything to stop Brown or others

from talking.

3.7 Subsequent to her complaint and notice of

retaliation to the Chief, Plaintiff continued to be ostracized

by her co-- workers. She was targeted for impeachment from her

Police Officerst Guild office by Defendants Brown and

Hutchings.

3.8 In May, 1990, Plaintiff and Defendant Gassett

arrested a drunken man. in processing him for incarceration,

CLAIM FOR DA14AGES - 4

DONNA LYNN HOLT
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA 98501

206)754.0197
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3.4 on February 2, Plaintiff reported to Defendant

Wurner sexual harassment directed against her by Officer Ken

Perkins and Defendant Brown. Defendant Wurner promised to

talk with both Perkins and Brown about the reported sexual

harassment.

3.5 Very soon thereafter, Plaintiff began to be

questioned by co- workers about the sexual harassment report

she had made against Defendant Brown. Plaintiff had told no

one but Defendant Wurner about her concerns.

3.6 Plaintiff advised Defendant Wurner on April 11,

1990, that rumors about the sexual harassment complaint were

circulating around the Police Department. One rumor was that

Plaintiff motive in reporting sexual harassment was to

eliminate.Defendant Brown from consideration for promotion.

Wurner acknowledged that he was aware of the rumors and agreed

that it must be Defendant Brown who was instigating them.

When Plaintiff requested Defendant Wurner's help, he told

Plaintiff that he couldn't do anything to stop Brown or others

from talking.

3.7 Subsequent to her complaint and notice of

retaliation to the Chief, Plaintiff continued to be ostracized

by her co-- workers. She was targeted for impeachment from her

Police Officerst Guild office by Defendants Brown and

Hutchings.

3.8 In May, 1990, Plaintiff and Defendant Gassett

arrested a drunken man. in processing him for incarceration,

CLAIM FOR DA14AGES - 4

DONNA LYNN HOLT
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA 98501

206)754.0197
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which included restraining.the suspect to a chair, Plaintiff

witnessed Defendant Gassett striking the suspect. Plaintiff

reported this behavior to .administration.

3.9 Subsequent to her complaint of sexual harassment

Plaintiff's personal vehicle was tampered with. She received

numerous hang --up phone calls on her home telephone. in

December 1990 and again in October 1991 her radio

communications during duty time were intentionally interfered

with.

3.10 In July and August 1990, Plaintiff was under such

duress in her workplace due to the continuing ostracism and

hostile environment that she was forced to take a leave of

absence for medical reasons.

3.11 In August 1990, Plaintiff initiated a complaint of

retaliation resulting from having filed the earlier complaint.

Defendant City of Olympia's Personnel Manager, Jan Gillingham,

did not complete her investigation of that complaint until

March 29, 1991.

3.11.1 Personnel Manager Gillingham found

Plaintiff had been subjected to a hostile work environment as

a direct result of her having made a sexual harassment

complaint to Defendant Wurner. She further found that both

she and Defendant Wurner were aware of Defendant Brown's

response to the complaint of sexual- harassment and that they

could have been more aggressive in investigating the problem

and bringing a stop to the hostility.

ICLAIM FOR DM4AGES - 5

DONNA LYNN Hoa
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA 98501

205} 754.0197
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3.12 In September 1991, Plaintiff filed a claim for

damages due to sexual harassment and sex discrimination
i

against the City of Olympia and the Olympia Police Department.

Exclusionary treatment of Plaintiff by her co- workers

escalated.

3.13 Plaintiff's reputation and credibility were called

into question by male police officers who complained about her

to Deputy City Prosecutor Lee Creighton in his pursuit of the

City's prosecution of an action against Clement Deskins.

3.14 Plaintiff has suffered special and general damages

ito her livelihood, health, wellbeing, and earnings (past,

present, and future) as a proximate result of the failure of
i

the City of Olympia and the Olympia Police Department to*

protect her from an on -going hostile, intimidating, and

o environment where sexual harassment and sex

discrimination are tolerated.

IV. FIRST CAUSE OF ACTION: SEXUAL HARASSMENT/

SEX DISCRIMINATIOIT

4.1 The Equal Rights Amendment of the Washington

Constitution prohibits different treatment based upon sex.

Washington's Lai,' Against Discrimination (49.60 RCW) forbids

sexual harassment and sex discrimination in employment. A

hostile, intimidating, and offensive work environment in the

CLAIM FOR DAMAGES - 6

DONNA LYNN HALT
ATTORNEY,ATLAW

924 CAPITOL WAX SOUTH
OLYMPIA, WA 98501

206) 7540197
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Olympia Police Department has existed and continues to exist.

The following are some, but not all, examples of activities

and conduct which create this environment: offensive use of

derogatory language when referring to women; discriminatory

availability of and access to resources essential to the

performance of Plaintiff's job; unwanted, sexually explicit

and offensive comments, jokes, posters and other behavior

displayed by co- workers and supervisors and directed at

Plaintiff and other women; unwarranted and discriminatory

c of Plaintiffs work, appearance, and abilities.
I
This conduct and the conduct set forth in the allegations

labove and incorporated here violate the Constitution of the

state of Washington and Chapter 49.60 RCW and are the

proximate cause of plaintiff's damages which will be shown at

trial.

V. ADDITIONAL CAUSES OF ACTION:

OUTRAGE, NEGLIGENCE

INTENTIONAL INTERFERENCE WITH THE BUSINESS RELATIONSHIP

5.1 The conduct of Defendants is outrageous and /or

negligent and has proximately caused Plaintiff extreme

emotional distress. This conduct includes but is not limited

to: failure to investigate allegations of sex discrimination

and harassment in a timely fashion according to standard

operating procedures and acceptable standards of personnel

management; failure of management to protect Plaintiff from

CLAIM FOR DMMGES - 7

DONNA LYN HOLT
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA 98501

206) 754.0192
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continued harassment and retaliation for having complained of

sex discrimination and harassment; failure to protect

Plaintiff from coworkers' acts of communications interference

and defamation.

5.2 Additional outrageous and negligent conduct

includes: failure of the City of Olympia, the Olympia Police

Department and Defendant wurner to fulfill promises to correct

pervasive sexual harassment, sex discrimination, and
retaliation in the workplace; failure to fulfill promises that

management would publish strong statements in su'Oport of

Plaintiff's rights to a non - hostile work environment; failure

to provide prompt, professional sexual harassment training for

all staff;-failure to protect Plaintiff from further

discriminatory and harassing conduct in retaliation for her

having filed earlier complaints. Such acts and/or omissions

proximately caused Plaintiff damages to be proved at trial.

5.3 Defendants Brown, Hutchings, and Gassett have acted

in an outrageous and / or negligent fashion to treat Plaintiff

in a malicious and harassing fashion because she is a woman,

because she has complained of sexual harassment, and because

she has been outspoken in reporting other officers" improper

conduct. Their conduct has proximately caused Plaintiff

damages to be shown at trial.
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5.4 Defendants Brown, Hutchings, and Gassett's conduct

has been calculated and intended to make the work environment

so miserable for Plaintiff that she has been forced to take

j CLAD FOR DAMAGES -- 8
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DONNA LYNN HOLT
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA 98501

206) 754 -0197
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continued harassment and retaliation for having complained of

sex discrimination and harassment; failure to protect

Plaintiff from coworkers' acts of communications interference

and defamation.

5.2 Additional outrageous and negligent conduct

includes: failure of the City of Olympia, the Olympia Police

Department and Defendant wurner to fulfill promises to correct

pervasive sexual harassment, sex discrimination, and
retaliation in the workplace; failure to fulfill promises that

management would publish strong statements in su'Oport of

Plaintiff's rights to a non - hostile work environment; failure

to provide prompt, professional sexual harassment training for

all staff;-failure to protect Plaintiff from further

discriminatory and harassing conduct in retaliation for her

having filed earlier complaints. Such acts and/or omissions

proximately caused Plaintiff damages to be proved at trial.

5.3 Defendants Brown, Hutchings, and Gassett have acted

in an outrageous and / or negligent fashion to treat Plaintiff

in a malicious and harassing fashion because she is a woman,

because she has complained of sexual harassment, and because

she has been outspoken in reporting other officers" improper

conduct. Their conduct has proximately caused Plaintiff

damages to be shown at trial.
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sick leave and leave without pay, thus interfering with.her

capacity to do the job for - which she was hired. Defendants'

intentional conduct, with knowledge of Plaintiff's employment

status as a police officer for the Olympia Police.Department,

proximately caused harm to her reasonable business

expectation / relationship with her employer.

VI. ADDITIONAL CAUSES OF ACTION: DEFAMATION ASSAULT

6.1 Defendant Olympia Police Department has allowed its

agents to publish false, misleading, and damaging information

to third parties, including, but not limited to the posting of

defamatory notices on the premises of the Olympia Police

Department, and by condoning defamatory communications within

and outside the Department which have cast Plaintiff in a

false light and with the intent to interfere with her capacity

to do her job. These published defamatory communications have

proximately caused Plaintiff damages. Plaintiff's radio

communications have repeatedly been interfered with during

working hours, giving rise to Plaintiff's apprehension of harm

should emergencies arise which require radio communications..

VIII. FINAL CAUSE OF ACTION: RETALIATION

8.1 During and after the investigation of Plaintiff's

complaints of sexual harassment, the work environment

I CLAIM FOR DMMGES - 9

DONNA LYNN HOLT
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA.98501

206) 754.0197
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sick leave and leave without pay, thus interfering with.her
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intentional conduct, with knowledge of Plaintiff's employment
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I CLAIM FOR DMMGES - 9
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OLYMPIA, WA.98501
206) 754.0197
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hostility,.intimidation; offensiveness and unprofessionalism.

continued and has recently escalated to the extent that a
3

plastic wind-tip jumping penis was left in plain view on the
4

desk of the westside Police Department office, an office not

open to the public and accessible only by officers of the

Olympia Police Department.
7

IX. PRAYER FOR DAK,GES AND OTHER RELIEF

9

10

9.1 The above reiterated incidents as well as those
11

related in the voluminous investigative materials gathered by
12

the City of Olympia Personnel Manager, Jan Gillingham, (all
13

incorporated herein by reference). rise to Plaintiff's
14

claims for.damages against Defendants.
15

9.2 As a direct and proximate result of wrongful acts of
16

Defendants, Plaintiff has sustained damages and seeks remedies
17

as follows: loss of income ( foregone and future promotional
Is

opportunities, sick leave); emotional distress (past and
19

future); cost of suit (including reasonable attorneyst fees);
20

treble damages as authorized by the Washington State Law
21

Against Discrimination; injunctive relief prohibiting sexual
22

harassment and requiring appropriate preventive measures by
23

Defendants; other remedies as authorized by the common law of
24

the state of Washington and Title VII of the United States
25

Civil Rights Act of 1964; and any other relief deemed
26

appropriate by the Court.
27

26 CLAIM FOR DAMAGES 10

DONNA LYNN HOLT
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA 98501

206) 754-0197
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9.3 Plaintiff further prays for a finding that
2

Defendants are jointly and severally liable in their
3

individual and official capacities as agents of the City of
4

Olympia for damages and demands trial by jury for all triable
5

issues in accordance with Civil Rule 38.
6

7

Bated thisaW day of f' d , 1992.
8

9 Gc_

DONNA LYNN_ T # 18391

a 10 e Attorney far aint.iff

11 

12 PAL D. DOUMIT WSSA #14727
Attorney for Plaintiff

13

14

I certify under penalty of perjury under the laws of the state
15 of Washington that the foregoing statement is true and correct

to the best of my knowledge.
16

17

CAROLYN 6ARCLIPT
18 _

19

20

21 '

22

23

24

25

26

27

28 CLAIM FOR DMMGES - 11

DONNA DYNN Hou
ATTORNEY AT LAW

924 CAPITOL WAY SOUTH
OLYMPIA, WA 98541

206) 7544197



N
i -

i

4

5 Si:

7
f

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
8 IN AND FOR THE COUNTY OF THURSTON

9 CAROLYN BARC'LIFT, }

10 Plaintiff, } NO. 92 2 00192 3

FJ
11 f } 

SETTLEMENT AGREEMENT

12 CITY OF OLYMPIA, et al., ,

13 Defendants. }

14

15 THIS AGREEMENT made this day of April, 1993, between

16 CAROLYN BARCLIFT, hereafter "Plaintiff," and the CITY OF OLYMPIA,

17 CITY OF OLYMPIA POLICE DEPARTMENT ( hereafter collectively called the

18 TICity"), JOHN SPURNER, GREG BROWN, JOHN HUTCHINGS and CHARLES GASSETT,

19 hereafter "Defendants."

20 WHEREAS, Plaintiff has commenced an action against Defendants in

21 the above - entitled cause, arising out of her continued employment with

22 the City of Olympia Police Department; and

23 WHEREAS, Defendants deny any liability to Plaintiff, but desire

24 to avoid further litigation and the incurring of additional costs

25 and attorney's fees in defense of Plaintiff's claims, and to promote

26 Plaintiff's continued employment; and
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WHEREAS, the parties have agreed to settle the litigation upon

1 the following terms and conditions,

NOW, THEREFORE, it is hereby agreed between the parties hereto

as follows:

1. Plaintiff agrees to accept payment of the sum of TEN

THOUSAND DOLLARS ($10,000), and upon such payment to forever release,

waive and fully discharge any claim or cause of action, whether or not

included in this cause of action, and of any nature whatsoever, that

she may have or contend, now or in the future, either presently known

or unknown., as of the date of this agreement, as to each- and every one

of the Defendants, and any other employee, agent or representative of

the City. Plaintiff further agrees to dismiss with prejudice and

without cost this complaint, and hereby authorizes and directs, irre-

vocably, her attorneys to execute an order of dismissal so providing,

and that such order may be submitted by Defendants' attorneys for

execution and filing with the court upon payment of the amount

provided for herein.

2. Plaintiff agrees to make known to her employer, the City,

in a timely fashion, any future complaints or concerns, if any, she

may have arising out of or related to her employment, and in the

manner provided for hereinafter. The city will advise Barclift of

concerns regarding her employment in a timely fashion (except where

it would jeopardize or interfere with a pending police investigation).

Each party agrees to follow established City policies and procedures

regarding the handling of such complaints and concerns. To facilitate

SETTLEMENT AGREEMENT 2-
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the use of such 'established policies and procedures, the City

designates Kathy Seeley as a resource person to assist Plaintiff

regarding her employment concerns; the appropriate use of established

policies and procedures; and the resolution of conflicts or concerns

in the work puce. in addition to timely bringing such conflicts or

concerns to Seeley's attention, Plaintiff agrees to.meet with Seeley

on a regular basis ( approximately twice a month), and to openly

discuss Plaintiff's employment to further facilitate Seeley-'s provid-

ing Plaintiff with guidance and assistance in how such concerns are

expected to be resolved. The City may change the designated resource

person, as necessary. Plaintiff agrees to follow this procedure for

a period'of at least one (1) year from the date of this agreement,

unless the arrangement is earlier terminated by her employer.

3. At the order of her employer, Plaintiff has previously

undergone a psychological evaluation by Dr. Roger Solomon.

Plaintiff* is* currently counseling with Dr. Kathleen O'Shaunessy.

Plaintiff agrees that she will continue counseling with Dr. O'Shaun-

essy, regarding issues identified by Dr. Solomon and of concern to the

City. Dr. Solomon or the City may directly convey to Dr. o'Shaunessy

more specifics regarding such counseling.. The City shall execute a

waiver to permit Dr. Solomon to provide all information and evaluation

results, written or otherwise, to Dr. O'Shaunessy. Plaintiff's

obligation to'undergo such counseling, and the City's obligation to
i

pay for such counseling, as provided hereafter, shall expire one (1)

year from the date of this agreement, unless earlier terminated by the
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City of Olympia,.by Dr. OfShaunessy or by virtue of exhaustion of the

funds provided for hereinafter..

The City agrees to pay to Dr. OfShaunessy, for the foregoing

described counseling and progress reports, any amount due to the

extent not covered by Plaintif Is insurance, not to exceed one (1) or
9 )

two (2) hours per week at the rate of FIVE DOLLARS L- per

hour, and in any event not more than a total of X5000, including

p services rendered Plaintiff agrees that the Chief of Police

of the 01yMpia Police Department shall be provided with a report

concerning the progress of counseling to date and thereafter quarterly

progress reports from Dr. OfShaunessy addressing only those issues

stated,, or such additional matters as Plaintiff may desire be

included. Plaintiff shall execute a waiver of any privilege to permit

such reports and follow-up discussions between Dr. 0IShaunessy and the

Chief of Police and/or Dr. Solomon regarding only matters related to

those issues and the nature and progress of such counseling.

4. Plaintiff agrees to participate in any and all training

required by the Chief of Police and paid for by the City, including,

but not limited to, training in the areas of interpersonal skills,

conflict resolution, communication and influencing skills. This

requirement shall not, however, obligate the City to provide such

training.

5. The parties' covenants shall survive the dismissal of the

lawsuit.

SETTLEMENT AGREEMENT 4-
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IN WITNESS WHEREOF, the parties have hereunto set their hands the

day and year first above written.

By

By

Approved as to form:
SWANSON, PARR, CORDES,.
YOUNGLOVE &' R- -V- S

t

CAROLYN Bq42LTFT/ U

CITY ,0'F,0LY14P1A

FS) 51V-' Iz9W, 71.:qA%

nzc--7--
G1kE0 BIkOWN'

JOHN-HUTCHINGS

CHARLES GASSETT

Edward Earl YoupqZove r , WSBA 45873
Attorney for Delk&ndants

SWANSON, PARR, CORDES,
YOUNGLOVE & PEEPLES.. P.S.

Ra gh Swanson, WSBA #4133
Attorney 'o Defendants

Ab. 146- f -
Donna Lynn 14olt, WSBA #18391
Att ey f ; - 

b
PI-Al ntiff

Paul D. Doumit WSBA 414727
Attorney for Plaintiff
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON

MARIA JIMENEZ, as Personal
Representative ofthe Estate of JOSE
RAMIREZ JIMENEZ;

Plaintiff;

V.

NO. C09- 5363 -KLS

FIRST AMENDED COMPLAINT

JURY TRIAL DEMANDED

CITY OF OLYMPIA; PAUL BAKALA
and STACY BAKALA and the marital

community thereof; MIKE HOVDA
and JANE DOE HOVDA and the marital

community thereof; CHUCK GASSETT
and JANE DOE GASSETT and the marital

community thereof; CITY OF LACEY;
JOHN DOE AALBERS and JANE DOE

AALBERS and the marital community
thereof; and JOHN DOE SAPINOSO and
JANE DOE SAPINOSO and the marital

community thereof;

Defendants.

COMES NOW Plaintiff, Maria Jimenez by and through her attorneys, Christopher Taylor of

The Evergreen Law Group, P.S. and William Ferrell, complaining against defendants, City of

Olympia, Paul Bakala and Stacy Bakala and the marital community thereof, Mike Hovda and

Jane Doe Hovda and the marital community thereof, Chuck Gassett and Jane Doe Gassett and

FIRST AMENDED COMPLAINT — Page 1 of9
The Evergreen Law Group, PS
203 E. 4t° Ave., Suite 204
Olympia, WA 98501
TEL(360) 352 -8004
FAX(360) 570 -1006



Case 3:09 -cv- 05363 -RJB Document 5 Filed 06123/09 Page 2 of 9

1

the marital community thereof, City ofLacey, John Doe Aalbers and Jane Doe Aalbers and the
2

marital community thereof, and John Doe Sapinoso and Jane Doe Sapinoso and the marital
3

community thereof, and alleges as follows:
4

L JURISDICTION AND VENUE
5

1.1 This Court has jurisdiction over the subject matter of this action pursuant to Title 28,
6

7
United States Code §§ 1331,1332 and 1343, and venue is properly set in the Western

8 District of Washington State pursuant to 28 U.S.C. § 1391.

9 1.2 The claims upon which this action is based occurred in the Western District of

10 Washington State.

11 1.3 Plaintiff is informed and believes, and on this basis alleges, that each of the named

12
Defendants reside in this judicial district.

13
1.4 City of Olympia was served with a Claim for Damages pursuant to RCW 4.96. City of

14

Olympia has not .responded to the Claim for Damages, and more than sixty days has
15

elapsed since its filing.
16

1.5 City of Lacey was served with a Claim for Damages pursuant to RCW 4.96. City of
17

Lacey has not responded to the Claim for Damages, and more than sixty. days has j
18

19 elapsed since its filing.

20
II. PARTIES AND PLAYERS

21 2.1 Plaintiff Maria Jimenez is a married individual residing primarily in the State of

22 Washington, County ofThurston within the Western District ofWashington State.

23 PlaintiffMaria Jimenez is the surviving mother of Jose Ramirez Jimenez, deceased

24 (
hereinafter referred to as "decedent!). PlaintiffMaria Jimenez is the duly appointed,

25 FIRST AMENDED COMPLAINT — Page 2 of 9
The Evergreen Law Group, PS

26 203 E. e Ave., Suite 204
Olympia, WA 98501.

27 TEL(360) 352 -8004
FAX(360) 570 -1006

28
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qualified, and acting personal representative of the estate of decedent, who died

intestate in and while residing primarily in the State ofWashington County of

Thurston, within the Western District of Washington State. PlaintiffMaria Jimenez is

hereinafter referred to as "decedent'smother."

2.2 Jose Ramirez is a married individual residing primarily in the State ofWashington,

County of Thurston within the Western District of Washington State. Jose Jimenez is

the surviving father ofthe decedent. Jose Ramirez is hereinafter referred to as

decedent's father."

2.3 Jose Ramirez is the minor child ofdecedent, residing primarily in the State of

Washington, County ofThurston within the Western District of Washington State.

Jose Ramirez is hereinafter referred to as "decedent'schild."

2.4 Defendants Paul Bakala and Stacy Bakala constitute a marital community under the

laws of the State ofWashington, and upon belief reside in Thurston County within the

Western District ofWashington State. Upon belief, Paul Balaka is and was at the time

of the incidents that are the subject of this action an employee of or agent for the City

of Olympia with the Olympia Police Department, and acting within the scope ofhis

duties.

2.5 Defendants Mike Hovda and Jane Doe Hovda constitute a marital community under

the laws of the State of Washington, and upon belief reside in Thurston County within

the Western District of Washington State. Upon belief, Mike Hovda is and was at the

time of the incidents that are the subject of this action an employee of or agent for the

FIRST AMENDED COMPLAINT —Page 3 of 9
The Evergreen Law Group, PS
203 E. 4' Ave., Suite 204
Olympia, WA 98501,
TEL(360) 352 -8004
FAX(360) 570 -1006
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City ofOlympia with the Olympia Police Department, and acting within the scope of

his duties.

2.6 Defendants Chuck Gassett and Jane Doe Gassett constitute a marital community under

the laws of the State ofWashington, and upon belief reside in Thurston County within

the Western District ofWashington State. Upon belief, Chuck Gassett is and was at

the time of the incidents that are the subject of this action an employee of or agent for

the City ofOlympia with the Olympia Police Department, and acting within the scope

of his duties.

2.7 Defendants John Doe Aalbers and Jane Doe Aalbers constitute a marital community

under the laws of the State ofWashington, and upon belief reside in Thurston County
i

within the Western District ofWashington State. Upon belief, John Doe Aalbers is and

was at the time of the incidents that are the subject of this action an employee of or

agent for the City ofLacey with the Lacey Police Department, and acting within the
I

scope ofhis duties.

2.8 Defendants John Doe Sapinoso and Jane Doe Sapinoso constitute a marital community

under the laws ofthe State of Washington, and upon belief reside in Thurston County

within the Western District ofWashington State. Upon belief, John Doe Sapinoso is

and was at the time ofthe incidents that are the subject of this action an employee of

or agent for the City of Lacey with the Lacey Police Department, and acting within the

scope ofhis duties.

i FIRST AMENDED COMPLAINT — Page 4 of9
The Evergreen Law Group, PS
203 E. 4th Ave., Suite 204
Olympia, WA. 98501
TEL(360) 352 -8004
FAX(360) 570 -1006
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2.9 Defendant City of Olympia is a local government entity in Thurston County,

Washington governed by and functioning under the laws of the State ofWashington.

City ofOlympia includes the Olympia Police Department.

2.10 Defendant City ofLacey.is a local government entity in Thurston County, Washington

governed by and functioning under the laws of the State ofWashington. City of Lacey

includes the Lacey Police Department.

M. FACTS

3.1 On or about November 15, 2008, at about 6 AM, at or near the intersection of College

Street and 26th Avenue Southeast in Lacey, Washington Defendants Paul Bakala,

Mike Hovda, Chuck Gassett, John Doe Aalbers, and John Doe Sapinoso contacted

decedent after pinning decedent's vehicle to the curb at that location.

3.2 During that contact, one or more of the individual defendants discharged a firearm.

3.3 During that contact, decedent was struck with multiple projectiles, causing injury.

3.4 As a result ofhis injuries, decedent died.

IV. STATEMENT OF DAMAGES

4.1 Asa direct and proximate result ofthe acts ofDefendants, decedent suffered

violations of certain constitutionally protected rights, including violations under the

Fourth, Fifth, and Fourteenth Amendments ofthe U.S. Constitution.

4.2 As a further direct and proximate result of the acts ofDefendants, decedent suffered

loss of life.

4.3 As a further direct and proximate result ofthe acts ofDefendants, decedent suffered

physical pain and suffering, anxiety, emotional distress, and humiliation.

FIRST AMENDED COMPLAINT — Page 5 of 9
The Evergreen Law Group, PS
203 E. 4` Ave., Suite 204
Olympia, WA 98501
TEL(360) 352 -8004
FAX(360) 570 -1006
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4.4 As a further direct and proximate result ofthe acts ofDefendants, decedent's child

suffered loss ofsupport, care, comfort, love and affection.

4.5 As a further direct and proximate result ofthe acts ofDefendants, decedent's father

suffered loss of support, care, comfort, love and affection.

4.6 As a further direct and proximate result of the acts ofDefendants, decedent'smother

suffered loss of support, care, comfort, love and affection.

4.7 As a further direct and proximate result ofthe acts ofDefendants, Plaintiff incurred

costs and fees — including filing fees, attorneys fees, investigatory fees, copying costs,

and the like — associated with bringing and maintaining this action.

V. CAUSES OF ACTION

COUNT ONE

NEGLIGENCEIWRONGFUL DEATH

As to Defendants Paul Bakala, Mike Hovda, Chuck Gassett, John Doe Aalbers, and John Doe
Sapinoso)

5.1 Plaintiff realleges and incorporates herein by reference the allegations set forth in

Paragraphs 1.1 through 4.7.

3.5 Defendants each had a duty to exercise reasonable care in discharging his duties as a

law enforcement officer.

5.2 By their actions, Defendants each failed to exercise reasonable care in discharging his

duties as a law enforcement officer.

5.3 As a direct and proximate result ofDefendants failure to exercise reasonable care,

decedent and Plaintiff sustained damages.

FIRST AMENDED COMPLAINT — Page 6 of9
The Evergreen Law Group, PS
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1
COUNT TWO

2 BATTERY/WRONGFUL DEATH

As to Defendants Paul Bakala, Mike Hovda, Chuck Gassett, John Doe Aalbers, and John Doe.
3 Sapmoso)

i

4 5.4 Plaintiff realleges and incorporates herein by reference the allegations set forth in

5 Paragraphs 1.1 through 4.7.
i

6
5.5 By their actions, Defendants intentionally and without lawful authority caused harmful

or offensive contact with decedent.

8

5.6 As a direct and proximate result ofDefendants actions, decedent and Plaintiff
9

sustained damages sustained damages.
10

11 COUNT THREE

NEGLIGENCE/WRONGFUL DEATH
12 (

As to Defendants City ofOlympia and City of Lacey)
13

5.7 Plaintiffrealleges and incorporates herein by reference the allegations set forth in
14

Paragraphs 1.1 through 4.7.
15

5.8 Defendants each had a duty to properly train, instruct, and supervise its law
16

enforcement officers.
17

18
5.9 By their actions, Defendants each failed to properly train, instruct, and supervise its

19
law enforcement officers.

20 5.10 As a direct and proximate result ofDefendants" failure to exercise reasonable care,

21 decedent and Plaintiff sustained damages.

22

23

24

25 FIRST AMENDED COMPLAINT — Page 7 of 9
The Evergreen Law Group, PS

26 203 E. 4 Ave., Suite 204
Olympia, WA 98501,

27 TEL(360) 352 -8004
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COUNT FOUR.

VIOLATION OF CIVIL RIGHTS

As to all Defendants)

5.11 Plaintiffrealleges and incorporates herein by reference the allegations set in

Paragraphs 1.1 through 4.7.

5.12 Defendants acted pursuant to official local governmental entity policy under color of

law, statute, ordinance, regulation, custom, or usage of the State ofWashington, and

thereby subjected, or caused to be subjected, decedent to the deprivation ofhis rights,

privileges, or immunities secured by the Constitution ofthe United States.

5.13 As a direct and proximate result of Defendants' failure to exercise reasonable care,

decedent sustained damages.

VI. JURY TRIAL DEMAND

6.1 Plaintiff demands ajury trial in this matter.

VII. RESERVATION OF RIGHTS

7.1 Plaintiff reserves the right to -amend this complaint as the factual allegations contained

herein, and to add any and all other claims that have or may arise from the facts

underlying this lawsuit.

VIII. PRAYER FOR RELIEF

WHEREFORE, Plaintiff asks the Court for the following relief:

8.1 To accept jurisdiction of their claims, including supplemental state law claims, and to

grant their request for a jury trial of their peers;

8.2 To award damages to compensate Plaintiff for her out -of- pocket expenses from

Defendants, jointly and severally, in amounts to be determined at trial;

FIRST AMENDED COMPLAINT — Page 8 of9
The Evergreen Law Group, PS
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8.3 To award damages to compensate decedent's estate for decedent'sphysical pain and

suffering, anxiety, emotional distress, and humiliation from Defendants, jointly and

severally, in an amount to be determined at trial;

8.4 To award damages to compensate decedent's child for loss of support, care, comfort,

love and affection from Defendants, jointly and severally, in an amount to be

determined at trial;

8.5 To award damages to compensate decedent for violations ofcertain constitutionally

protected rights from Defendants, jointly and severally, in an amount to be determined

at trial;

8.6 To declare that Defendants violated the abovenamed constitutional rights and

common taw rights of decedent;

8.7 To award pre- and postjudgment interest on all amounts awarded;

8.8 To award Plaintiffher costs and attorney fees; and

8.9 To grant other relief as appropriate.

Dated this 22nd day ofJune, 2009.

Is Christopher Taylor
Christopher Taylor
WSBA # 38413

Counsel for Plaintiff

s William Ferrell

William Ferrell

WSBA # 27022

Counsel for Plaintiff

FIRST AMENDED COMPLAINT — Page 9 of9
The Evergreen Law Group, PS
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Police Misconduct, Including Excessive Force and False Arrest

Civil Rights Violations
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iEl 1 J. GOULD,. CLERK

DIPLI

SUPERIOR COURT OF WASHINGTON

THURSTON COUNTY

STATE OF WASHINGTON,

vs.

Plaintiff,

MARGARET ELAINE BELKNAP
Defendant.

SID: WA23369392

DOB: 07/02/1987

PCN: 767027699

BOOKING NO. C0162271

No.. 10-1-00528-9

FELON' JUDGMENT AND SENTENCE (FJS)
FOR CRIMES COMMITTED ON OR AFTER 7/1/00)

JAIL ONE YEAR OR LESS (non -sex offense)

I. HEARING

1.1 A sentencing hearing was held on Ap,:" . 16 2 -i%(CJ and the defendant, the defendant's lawyer and the deputy prosecuting
attorney were present.

II. FINDINGS

There being no reason why judgment should not be pronounced, the court FINDS:
2.1 CURRENT OFFENSE(S): The defendant was found guilty on ' 4 , ce gr .2 1  Za ( o

by [ ] plea VLjury- verdict [ ] bench trial of

COUNT CRIME RCW DATE OF CRIME

II ASSAULT IN THE THIRD DEGREE 9A.36.031(1)(g) 04/08/2010

as charged in the ORIGINAL information.
Additional current offenses are attached in Appendix 2.1.

A special verdict /finding for use of deadly weapon other than a firearm was returned on Count(s)
RCW9.94A.602, 9.94A.533.

This case involves kidnapping in the first degree, kidnapping in the second degree, or unlawful imprisonment as defined in
chapter 9A.40 RCW, where the victim is a minor and the offender is not the minor's parent. RCW 9A.44.130.
The court finds that the offender has a chemical dependency that has contributed to the offense(s). RCW 9.94A.607.
The crime charged in Count(s) involve(s) domestic violence.
Other current convictions listed under different cause numbers used in calculating the offender score are (list offense and cause

0 number):

O'None of the current offenses constitute the same criminal conduct except the following:
Ti

COPY TO PROSECUTOR
n 10-9-11256-4 nnnx om nr%t
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2.2 CRIMINAL HISTORY (RCW9.94A.525):

CRIME DATE OF SENTENCING COURT DATE OF A or J TYPE

MAXIMUM

TERM

SENTENCE County & State) CRIME Adult, OF

I y - 7 05 • S

Juv. CRIME

1

2

3

Additional criminal history is attached in Appendix 2.2.

The defendant committed a current offense while on community placement (adds one point to score). RCW9.94A.525.
The following prior convictions are not counted as points but as enhancements pursuant to RCW 46.61.520:

None of the pior convictions listed above constitute the same criminal conduct except

2.3 SENTENCING DATA:

COUNT

OFFENDER

SCORE

SERIOUSNESS

LEVEL

STANDARD

RANGE

ENHANCEMENTS* TOTAL STANDARD

RANGE

MAXIMUM

TERM

I ' - 'i aS • I y -7 05 • S

F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, (VH) Veh. Hom, see RCW 46.61.520, (JP) Juvenile
present.
Additional current offense sentencing data is attached in Appendix 2.3.

2.4 [ ] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an exceptional sentence:
below the standard range for Count(s)
above the standard range for Count(s)

The defendant and state stipulate that justice is best served by imposition of the exceptional sentence above the
standard range and the court finds the exceptional sentence fiirthers and is consistent with the interests of justice and
the purposes of the sentencing reform act.
Aggravating factors were [ ] stipulated by the defendant, [ ] found by the court after the defendant waived jury trial,

found by jury by special interrogatory.
Findings of fact and conclusions of law are attached in Appendix 2.4. [ ] Jury's special interrogatory is attached. The
Prosecuting Attorney [ ] did [ ] did not recommend a similar sentence.

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount owing, the defendant's
past, present and firture ability to pay legal financial obligations, including the defendant's financial resources and the likelihood
that the defendant's status will change. The court finds that the defendant has the ability or likely future ability to pay the legal
financial obligations imposed herein. RCW 9.94A.753.

The following extraordinary circumstances exist that make restitution inappropriate (RCW9.94A.753):

2.6 For violent offenses, most serious offenses, or armed offenders recommended sentencing agreements or plea agreements are

attached [ ] as follows:
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III. JUDGMENT

3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1.

3.2 [ ] The court DISMISSES Counts The defendant is found NOT GUILTY of Count; 4Y
uky VZA A C r.

IV. SENTENCE AND ORDER

IT IS ORDERED:

4.1 Defendant shall pay to the Clerk of this Court:

JASS CODE

RESERVED Restitution to:

RTNIRJN

Restitution to:

Restitution to:

Name and Address -- address may be withheld and provided confidentially to Clerk
of the Court's office.)

PCV 500.00 Victim assessment RCW 7.68.035

Domestic Violence assessment RCW 10.99.080

CRC 200.00 Court costs, including RCW9.94A.760, 9.94A.505, 10.01.160, 10.46.190

Criminal filing fee $ 200 FRC

Witness costs $ WFR

Sheriff service fees $ SFR/SFS /SFW /WRF

Jury demand fee $ JFR

Extradition costs $ EXT

Other $

PUB Fees for court appointed attorney RCW 9.94A.760

WFR Court appointed defense expert and other defense costs RCW 9.94A.760

FCMIMTH Fine RCW 9A.20.021; [ ] VUCSA chapter 69.50 RCW,

VUCSA additional fine deferred due to indigency RCW 69.50.430

CDFILDIIFCD Drug enforcement fund of Thurston County RCW 9.94A.760

NTF /SAD /SDI

CLF Crime lab fee [ ] suspended due to indigency RCW 43.43.690

100.00 Felony DNA collection fee [ ] not imposed due to hardship RCW 43.43.7541
RTNIRJN Emergency response costs (Vehicular Assault, Vehicular Homicide only, $1000 maximum)

RCW 38.52.430

Thurston County Drug Court Fee

Costs for Incarceration in the Thurston County Jail
500 maximum @ $50 /day) RCW 9.94A.760

I r -300 00 Other costs for: JCXY CO57S

M TOTAL RCW 9.94A.760

The above total may not include all restitution or other legal financial obligations, which may be set by later order of the
court. An agreed restitution order may be entered. RCW9.94A.753. A restitution hearing may be set by the prosecutor or is
scheduled for
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RESTITUTION. Schedule attached.

RJN

Restitution ordered above shall be paid jointly and severally with:

NAME of other defendant CAUSE NUMBER ( Victim's name) Amount -$

The Department of Corrections (DOC) or clerk of the court shall immediately issue a Notice of Payroll Deduction.
RCW9.94A.7602, RCW9.94A.760(8).

All payments shall be made in accordance with the policies of the clerk of the court and on a schedule established by DOC or
the clerk of the court, commencing immediately, unless the court specifically sets forth the rate here: Not less than

per month commencing . RCW9.94A.760.

The defendant shall report as directed by the clerk of the court and provide financial information as requested. RCW
9.94A.760(7)(b).

The financial obligations imposed in this judgment shall bear interest from the date of the judgment until payment in full, at the
rate applicable to civil judgments. RCW 10.82.090. An award of costs on appeal against the defendant may be added to the
total legal financial obligations. RCW 10.73.160.

4.2 DNA TESTING. The defendant shall have a biological sample collected for purposes of DNA identification analysis and the
defendant shall fully cooperate in the testing. The appropriate agency shall be responsible for obtaining the sample prior to the
defendant's release from confinement. RCW 43.43.754.

HIV TESTING. The defendant shall submit to HIV testing. RCW 70.24.340.

4.3 The defendant shall not have contact with

limited to, personal, verbal, telephonic, written or contact through a third party for
maximum statutory sentence).

name, DOB) including, but not
years (not to exceed the

Domestic Violence No- Contact Order or Antiharassment No- Contact Order is filed with this Judgment and Sentence.

4.4 OTHER: 'nzgz rx4cD , A— Vl -  Sd- 11=rAL DG7 2-9 2-010 QD q q; f7

4.5 JAIL ONE YEAR OR LESS. The defendant is sentenced as follows:

a) CONFINEMENT. RCW9.94A.589. Defendant is sentenced to the following term of total confinement in the custody of
the county jail:

Idays onth, on Count days /months on Count

Actual number of months of total confinement ordered is: ( oi ta•

b) NON - FELONY COUNTS (if applicable): N/A
The sentence on counts is /are suspended for months on the

condition that the defendant comply with all requirements outlined in the supervision section of this sentence.
days ofjail are suspended on Count
days ofjail are suspended on Count

All counts shall be served concurrently, except for the following which shall be served consecutively:
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The sentence herein shall run consecutively with the sentence in cause number(s)

but concurrently to any other felony cause not referred to in this Judgment. RCW9.94A.589.

Confinement shall commence immediately unless otherwise set forth here:

PARTIAL CONFINEMENT. Defendant may serve the sentence, if eligible and approved, in partial confinement in the
following programs, subject to the following conditions:

work crew RCW 9.94A.725 [ ] home detention RCW9.94A.731, .190
Cvorlc release RCW9.94A.7317`

CONVERSION OF JAIL CONFINEMENT (Nonviolent and Nonsex Offenses). RCW9.94A.680(3). The county
jail is authorized to convert jail confinement to an available county supervised community option and may require the
offender to perform affirmative conduct pursuant to RCW 9.94A.

ALTERNATIVE CONVERSION. RCW9.94A.680. days of total confinement ordered above are
hereby converted to hours of community restitution (service) (8 hours = 1 day, nonviolent offenders
only, 30 days maximum) under the supervision of the Department of Corrections (DOC) to be completed on a schedule
established by the defendant's community corrections officer but not less than hours per month.

Alternatives to total confinement were not used because of

criminal history [ ] failure to appear (finding required for nonviolent offenders only) RCW 9.94A.680.

c) The defendant shall receive credit for time served prior to sentencing if that confinement was solely under this cause number.
RCW 9.94A.505. The time served shall be computed by the jail unless the credit for time served prior to sentencing is
specifically set forth by the court:

4.6 COMMUNITY CUSTODY. RCW9.94A.505,.545. Defendant shall serve _ months (up to 12 months) in
community custody. Defendant shall report in person to the Department of Corrections, 715 8th Ave SE, Olympia, WA 98504
360 -586- 0917), not later than 72 hours after release from custody; and the defendant shall perform affirmative acts necessary to
monitor compliance with the orders of the court as required by DOC and shall comply with the instructions, rules and regulations
of DOC for the conduct of the defendant during the period of community custody and any other conditions of community
custody stated in this Judgment and Sentence.

While on community community custody, the defendant shall: (1) report to and be available for contact with the assigned community
corrections officer as directed; (2) work at DOC- approved education, employment and/or community service; (3) not consume
controlled substances except pursuant to lawfully issued prescriptions; (4) not unlawfully possess controlled substances while in
community custody; (5) pay supervision fees as determined by DOC; and (6) perform affirmative acts necessary to monitor compliance
with the orders of the court as required by DOC. The residence location and living arrangements are subject to the prior approval of
DOC while in community custody. Community custody for sex offenders may be extended for up to the statutory maximum term of
the sentence. Violation of community custody imposed for a sex offense may result in additional confinement.

Pay all court- ordered legal financial obligations Report as directed to a community corrections officer

Notify the community corrections officer in advance of Remain within prescribed geographical boundaries to be set
any change in defendant's address or employment by CCO

Defendant shall have no contact with:

The defendant shall not consume any alcohol and shall submit to random breath testing as directed by DOC for
purposes of monitoring compliance with this condition.

76 ].The defendant shall undergo evaluation and fully comply with all recommended treatment for the following:
Substance Abuse [ 4Mental Health
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I

Sexual Deviancy [ ] Anger Management

Other:

The defendant shall enter into and complete a Washington State certified domestic violence treatment program as required
by DOC or as follows:

The defendant shall not use, possess, manufacture or deliver controlled substances without a valid prescription, not
associate with those who use, sell, possess, or manufacture controlled substances and submit to random urinalysis
at the direction of his /her CCO to monitor compliance with this condition.

The defendant shall comply with the following additional crime - related prohibitions:

Other conditions may be imposed by the court or DOC during community custody, or are set forth here:

The conditions of community supervision or community custody shall begin immediately unless otherwise set forth

here:

The community supervision or community custody imposed by this order shall be served consecutively to any term of
community supervision or community custody in any sentence imposed for any other offense, unless otherwise stated. The
maximum length of community supervision or community custody pending at any given time shall not exceed 24 months, unless
an exceptional sentence is imposed. RCW 9.94A.589.

The conditions of community supervision or community custody shall begin immediately unless otherwise set forth
here:

V. NOTICES AND SIGNATURES

5.1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this Judgment and Sentence,
including but not limited to any personal restraint petition, state habeas corpus petition, motion to vacate judgment, motion to
withdraw guilty plea, motion for new trial or motion to arrest judgment, must be filed within one year of the final judgment in
this matter, except as provided for in RCW 10.73.100. RCW 10.73.090.

5.2 LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant shall remain under the court's
jurisdiction and the supervision of the Department of Corrections for a period up to 10 years from the date of sentence or release
from confinement, whichever is longer, to assure payment of all legal financial obligations unless the court extends the criminal
judgment an additional 10 years. For an offense committed on or after July 1, 2000, the court shall retain jurisdiction over the
offender, for the purpose of the offender's compliance with payment of the legal financial obligations, until the obligation is
completely satisfied, regardless of the statutory maximum for the crime. RCW 9.94A.760 and RCW9.94A.505(5). The clerk of
the court is authorized to collect unpaid legal financial obligations at any time the offender remains under the jurisdiction of the
court for purposes of his or her legal financial obligations. RCW9.94A.760(4) and RCW9.94A.753(4).

5.3 NOTICE OF INCOME - WITHHOLDING ACTION. If the court has not ordered an immediate notice of payroll deduction in
Section 4. 1, you are notified that the Department of Corrections or the clerk of the court may issue a notice of payroll deduction
without notice to you if you are more than 30 days past due in monthly payments in an amount equal to or greater than the
amount payable for one month. RCW9.94A.7602. Other income - withholding action under RCW 9.94A.760 may be taken
without further notice. RCW 9.94A.7606.

5.4 RESTITUTION HEARING.
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Defendant waives any right to be present at any restitution hearing (sign initials):

5.5 Any violation of this Judgment and Sentence is punishable by up to 60 days of confinement per violation.
RCW 9.94A.634.

5.6 FIREARMS. You must immediately surrender any concealed pistol license and you may not own, use or possess any
firearm unless your right to do so is restored by a court of record. (The clerk of the court shall forward a copy of the
defendant's driver's license, identicard, or comparable identification to the Department of Licensing along with the date of
conviction or commitment.) RCW 9.41.040, 9.41.047.

5.7 [ ] The court finds that Count is a felony in the commission of which a motor vehicle was used. The clerk of the court
is directed to immediately forward an Abstract of Court Record to the Department of Licensing, which must revoke the
defendant's driver's license. RCW 46.20.285.

5.8 If the defendant is or becomes subject to court- ordered mental health or chemical dependency treatment, the defendant must
notify DOC and the defendant's treatment information must be shared with DOC for the duration of the defendant's
incarceration and supervision. RCW9.94A.562.

5.9 OTHER: Bail previously posted, if any, is hereby exonerated and shall be returned to the posting party

DONE in Open Court and in the presence of the defendant i is ate: 4 (J G • _( , Z d

Judge /Print name: SUc 6 C.lZA

De y Pros

V788
ting Attorney

WS A No. 6

Print name: JOHN M. "JACK" JONES

Attorney for Defendant
WSBA No.

Print name: W/ / //4^

VOTING RIGHTS STATEMENT: RCW 10.64.140. I acknowledge that my right to vote has been lost due to felony conviction. If I
am registered to vote, my voter registration will be cancelled. My right to vote may be restored by: a) A certificate of discharge issued
by -the sentencing court, RCW9.94A.637; b) A court order issued by the sentencing court restoring the right, RCW 9.92.066; c) A
final order of discharge issued by the indeterminate sentence review board, RCW 9.96.050; or d) A certificate of restoration issued by
the governor, RCW 9.96.020. Voting before the right is restored is a class C felony, RCW 92A.84.660.

Defendant's signature:

I am a certified interpreter of, or the court has found me otherwise qualified to interpret, the
language, which the defendant understands. I translated this Judgment and Sentence for the

defendant into that language.
Interpreter signature /Print name:

I, , Clerk, of this Court, certify that the foregoing is a full, true and correct
copy of the Judgment and Sentence in the above - entitled action now on record in this office.

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of the Court of said county and state, by:
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IDENTIFICATION OF DEFENDANT

SID No. WA23369392

Ifno SID take fingerprint card for State Patrol)

FBI No. 321916MC9

PCN No. 767027699

Alias name, DOB:

Race:

Asian/Pacific

Islander

Date of Birth 07/02/1987

Local ID No.

Other

Ethnicity: Sex:

Black/African- American [ X ] Caucasian [ ] Hispanic [ ] Male

Native American [ ] Other: [ X ] Non - Hispanic [ X] Female

FINGERPRINTS: I attest that I saw the same defendant io p ear 0 in c ument affix his or her fingerprints
and signature thereto. Clerk of the Court, Deputy Clerk, iA Dated:

DEFENDANT'SSIGNATURE) ;

Left four fingers taken simultaneously Left Thumb Right Right four fingers taken simultaneously
Thumb

s

g

F

r
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Transmittal Letter

Case Name:

County Cause Number:

Court of Appeals Case Number:

State of Washington vs Margaret Elaine Belknap

10-1-00528-9

E] Personal Restraint Petition (PRP) Transfer Order

Z Notice of Appeal/Notice of Discretionary Review

Check All Included Documents)

Judgment& Sentence/Order/Judgment
Signing Judge: Gafv R. Tabor

Motion To Seek Review at Public Expense

0 Order of Indigency

0 Filing Fee Paid - Invoice No:

0 Affidavit of Service

Clerk's Papers - 0 Confidential

Exhibits - [-] Confidential

Verbatim Report of Proceedings - No. of Volumes:

Hearing Date(s):

E] Administrative Record - Pages: Volumes:

I I LIN MII 147d 11 W.1110

Co-Defendant Information:

No Co-Defendant information was entered.


