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A RESPONSE TO ASSIGNMENT OF ERROR

L This Court should find the wrial court did not abuse its discretion
when it admitted ANLN s out-of-court statements.

a. AN s statements to Muarcia Stover swere admissible
under ER 803(a)(4) as starements for medical diagnosis or
treatment.

b. AMIT s statements 1o S.17 and Karen Vercoe were
admissible under ER 803(a)(3) as statements of then
existing mental, emotional. or physical condition.

c. If any error occurred, the error was harmless.

I1. This Court should decline review of the defendant’s second
assignment of error because the defendant failed to preserve this
challenge for review,

B. STATEMENT OF THE CASE

I Procedural History

The appellant (hereafter. “defendant™) was charged by Second
Amended Information with Count One: Rape of a Child in the Second
Degree and Count Two: Rape in the Second Degree (both occurring
between June 1. 2008 and July 9. 2008). (Clerk’s Papers ("CP™) 46). The
victim i both counts was "ANT VT (CP 465 For Count One, the State
alleged as an ageravatng facior that the offense was predatony because the

detendant was a stranger to the vietim. (CP 4oy For Count Two. the State

alleged as an aggravating factor that the victim was less than 13 vears of



age at the tme of the offense. (CP 46). At an omnibus hearing prior to
trial the defendant stated the nature of his defense was “general denial.”
(CP10).

Trial commenced on the morning of May 2. 2011 and concluded
on the atternoon of May 3. 2011. (Verbatim Report of Proceedings
("RP7) 2. 411). Following a halt-day of deliberations. the jury convicted
the defendant of both charges. (RP 413-414). The jury also found the
State proved both aggravating factors. (RP 414). The defendant was
sentenced on June 8, 2011. (CP 147). With an offender score of 6 points.
the trial court sentenced the defendant to a minimum term of 25 years

confinement. (CP 150). This timely appeal followed. (CP 169).

11 Summary of Facts

In June of 2008, A.M.V. was 11 years old and she was in the sixth
grade at Discovery Middle School in Clark County. Washington. (RP
132.138). A.M.V. was best friends with *S.M.”™ (RP 135). S.M. was one
vear ahead of AM.V. at school. (RP 109). A M.V, and S.M. spent a lot
of time together when they were at school and they frequently hung out
together after school (RP A7)

AN s pwelfth birthduy was on July 10,2008 (RP 1323 A feu

weeks betore her tweltth birthday . SML invited ANV to spend the night



at her house. ! (RP 139-140). The next afternoon. 8.M. s uncle (the
defendant) came over, (RP 140, 143, 1537). The defendant was carrying a
beer when he arrived. (RP 138). The defendant was slurring his words
and he was acting “weird.” (RP 136). He was wearing jean shorts and he
was not wearing a shirt. (RP 160). The defendant invited the girls to
come over to his home. (RP 140). A.M.V. did not know the defendant.
she did not want to go to the defendant’s home. and she felt
uncomiortable: however, she went along. (RP 157-158).

The defendant lived in a one-room apartment over the garage of
another person’s residence in Clark County. Washington. (RP 140. 158).
The apartment contained a bed, a couch. and a TV. (RP 143). The
windows were covered by curtains. (RP 163). When the three arrived. the
defendant and S.M. sat on the couch and A.M.V. sat on the bed. so that
she wouldn't have to sit on the floor. (RP 144). The defendant told
AM.V. that she was ~hot,” which made her feel uncasy. (RP 176). The
defendant offered beer and marijuana to the girls. (RP 144). AM.V.
declined the offer. (RP 1446, AAML V. watched the defendant and S.M. as
they smohed marijuana out of a “hlunt” and as they drank multiple beers.

(RP 144 143 1620 174,

AN tostified to cach of these facts at trial (RP 132-177

d



After five to ten minutes. the defendant got up and pushed ANLY.
onto the bed. (RP 145). ANV, tied 1o seream. but the defendant put his
hand over her mouth and told her to “shut the fuck up or else he's gonna
kill my family and me.”™ (RP [435). The defendant pushed his other hand
into her shoulder. (RP 145-146). The defendant pulled down A.M.V."s
shorts and underwear. (RP 146). He did not take her top oft. (RP 164).
The defendant then pulled down his shorts. (RP 146). The defendant took
out his penis and he putitin A M.V.'s vagina. (RP 147). It “hurt a lot”
and A.M.V. was "in shock.™ (RP 147). A.M.V. was a virgin and she was
“really scared.”™ (RP 147). She “just didn’t know what to do.”™ (RP 147).
It felt like the rape lasted five to ten minutes. (RP 149).

When the defendant was done. he pulled up his shorts and got off
of AM.V. (RP 149). A.M.V. immediately pulled up her shorts and “tried
to get out of there as soon as possible.™ (RP 149). A.M.V. went to get
S.M. from the couch. (RP 149). She saw that S.M. was “just laying
there.” (RP 149). It looked like she was passed out.”™ (RP 149). When
AMNV. got SM.up. SAL “looked out of it.”™ (RP 149). The two walked
hack to SAT s house (RP 1300 ANV ¢rred as she told S ML what
happencd. (RP To6 XANN L did not feel ke SN wis paving attention

because she was “so high and drunk.” (RP 149, 166,



AN felt like she “got stabbed™ by S because SM. put her
into the situation. (RP 1350). Despite SALs attempts to talk. ANLV
never spoke to S after the rape. (RP 169).

The day after the she came home from S.M.'s house. A M.V, told
her mother that S.M."s uncle hit on her. (RP 169). However. she was
scared to tell her parents that S.M."s uncle had also raped her because she
was afraid her parents would “judge™ her. (RP 151, 173). She did not
think they would understand. (RP 151).

A.M.V. did not tell anyone that she had been raped. (RP 170).
Instead. she tried to cope with the rape on her own by self-medicating with
alcohol and drugs. (RP 171). A.M.V. also started cutting herself. (RP
171). A.M.V.’s demeanor changed. A.M.V.’s sister said, after she came
home from S.M.’s house, she was “more...closed up...not like open to
anything.” (RP 89). AM.V.s father said A.M.V.'s “whole frame of
mind” changed after that day. (RP 96). A.M.V. started running away
from home. she became truant from school. she started hanging out with
kids who were associated with gangs. and she became sexually
promiscuous (RP 2210

Approximatels two sears after the rape. A MV confided in her
vounger sister. S\ because she “couldn™t whe it anvmore.” (RP 132,

SV testified that she remembered that ~one day. not all that long



ago...something traumatic happened to [ANLY ] she was out with her
friend [S.ML.L7 (RP 90). SV said she called her mother (Karen Vercoe).
(RP 90).

Vercoe. testified that. when she got the call from S.V.. she came
home to find that A.M.V. was “very upset. distraught. [and] crying.” (RP
116). Vercoe said A.M.V. was having a “hard time breathing™ and she
~actually physically threw up.” (RP 116). Karen said A.M.V. told her

[s]he had felt bad about what had happened. and that she

didn’t speak up about it to us sooner, and she felt ashamed

because she felt like it was her fault for not listening to us

about our feelings about [S.M.].

-(RP 117).

Vercoe testified that she and her husband called the police. (RP
118). A.M.V. met with Vancouver Police Department Detective Aaron
Holladay on March 12, 2010. at the Children’s Justice Center for the Clark
County Prosecuting Attorney’s Office (“CJC™). in Clark County.
Washington. (RP 77-78). Detective Holladay presented AM.V. with a
photo lay down that included a photograph of the defendant. (RP 82).
AALY . did not know the defendant’s name: howeser. she correctls
identified him in the photo tay down without any hesttation. (RP 821

MMarcia Stover testified that she conducted o genital and physical

examination of A NN L alter AMV . was interviewed by the police. (RP

O



I87). Stover has a Bachelor's and Master’s degree in nursing. she is a
certified pediatric nurse practitioner. and she has over twentyv-one vears
experience as a pediatric nurse practitioner. (RP 183-184). Stover
examined ANV, on May 12, 2010. in the tullv-ecquipped medical
examination room at CJC. (RP 187).

Stover testified that the purpose of her appointment with A.M.V.
was to diagnose and to treat any physical injuries that A.M.V. may have
sustained and to refer A.M.V. for any necessary counseling or
psychological treatment. (RP 191-192). In order to diagnose and treat
A.M.V.’s physical injuries, Stover said she needed to know how the rape
occurred. as well as when and where A.M.V. felt pain during the rape,
because this information would give Stover an indication of where A.M.V.
might have been injured and what was the extent of her injuries. (RP 195).
Stover said she also needed to know how the rape occurred. and how it
affected A.M. V.. in order to determine the type of counseling and
psychological treatment that A.M.V. nceded. (RP 192-193). Stover
testified that AMUV. told her the tollowing:

[sThe ~atd: "He pushed me on the bed  He covered ap ma

maouth and then he threatened 1o hurt my tamily And |
didn’twant it o happen. so Twent quiet



"He had sex with me. It was penis to vagina. [ didn’t like
it it hurt. There was a lot of pain.”

- (RP 192-193y.

Dr. Linda Schmidt testitied that she is a board certitied child.
adolescent. and adult psychiatrist who met with ANV, in November of
2010. (RP 268. 273) Dr. Schmidt said she diagnosed AM.V. with major
depressive disorder and Post Traumatic Stress Disorder (“P.T.S.D.™) as a
result of the rape. (RP 278-279). Dr. Schmidt said. in order to diagnose
A.M.V. it was essential to know what happened to her. (RP 275). Dr.
Schmidt said A.M.V. told her that she was raped by her friend's uncle
when she was eleven years old.” (RP 277). Dr. Schmidt testified that
A.M.V.’s subsequent abuse of drugs and alcohol was consistent with her
P.T.S.D. diagnosis because persons with P.T.S.D. often attempt to “numb
themselves™ in order to avoid triggering events. (RP 280-281. 283). Dr.
Schmidt also testified that, based on her training and experience. it was
common for adolescent girls to delay in reporting sexual assaults because
they felt shame and guilt. (RP 282).

KNip Kryger was the lead social worker at ~Christic Care.” an
inpatient treatment fuctlits where A MV was admitied atter she was
diggnosed by Dro Schmidt (RP 2070 Kryveer westitied that ANV, was

“ The defendant did not object to the admissibilits of ANV s statements to Dr. Schmidr
attrial and he does not challenge their admissibility on appeal.



admitted to ~Christie Care™ on December 28, 2010 and she was a patient
at their facility for five months. (RP 208). Kryger said. consistent with
P.T.S.D.. AM.V. regularly heard the defendant’s voice in her head. (RP
211.216). Also consistent with P.T.S.D., AM.V. regularly had
nightmares in which she was raped by the defendant. (RP 2 14-215).
Kryger said it was “absolutely pertinent and important™ to know
what had happened to A.M.V. in order to treat her depression and P.T.S.D.
(RP 210). Kryger said A.M.V. told her the following: her friend
introduced her to the person who raped her; her friend thought the
defendant was interested in her; they went to the defendant’s home; the
defendant offered them beer and marijuana. S.M. and the defendant drank
and took drugs while A.M.V. sat on the bed: the defendant pushed her into
the bed; he covered her mouth to prevent her from screaming: he
threatened to kill her and her family; he pulled down her shorts and
underwear: he pulled down his shorts; he penetrated her: and. after it was
over. she tried to wake up her friend. who had passed out. (RP 212-21 H
AAMLV. said she felt hopeless. (RP 217). She felt like she had no future
now aned she foit like it was her fault that she was raped because she
“shouldn thave cone over there.” Kryger sand these fechings were

consistent with P.1.85.D. and depression. (R 216-218).

*The defendant did not ebject to the admissibility of ANV s statements o Kryger at
trial and he does not challenge theor admissibility on appeal.

4



ALY testified that, once she disclosed the rape. she wanted 1o
tell the doctors everything that had happened to her, (RP 133). ANLY,
said she wanted them to know that it was “very dramatic for [her]”
because this information would explain how she “got into the places that
[she] gotinto.”™ (RP [55). AM.V. said she knew the doctors needed to
know what happened to her "in order...for them to do their job™ and in
order to “help [her] get through the process.” (RP 155).

S.M. testitied for the defense that said she did not see the
defendant rape A.M.V. However, she admitted that there was beer and
marijuana available when they arrived at the defendant’s apartment. (RP
315). She also admitted that she had visited the defendant two times since
the incident happened. (RP 317). S.M. had no explanation for why
A.M.V. never spoke to her again after they left her uncle’s home. (RP
316-317).

When the defendant testified. he was able to describe the afternoon
of the alleged rape (three vears prior to trial) in great detail. For example.
the defendant said. that afternoon. S. M. and A MLV came over to his
apartment. eversone plaved on the trampoline. they all watched TV
together. he smoked “pot residue.” SAL and A M staved at his
apartiment between torty -five minutes and one hour. and there was a lady

outside “teeding a wurtle.”™ (RP 338-338). However. the defendant agreed



that. when he spoke to Detective Holladay (one year prior to trial ). he told
Detective Holladay that he did not remember ANV, ever coming over 1o
his home. (RP 343). The defendant said his memory was better at trial
than it was when he spoke to Detective Holladay. (RP 343). The
defendant said he used to be an alcoholic and it would not have been

unusual for him to have been drinking on the day in question. (RP 342).

C. ARGUMENT

[. The trial court did not abuse its discretion when it admitted
A.M.V. s out-of-court statements.

The defendant alleges the trial court violated his constitutional
right to a fair trial when it allowed Marcia Stover, S.V. (A.M.V."s sister).
and Karen Vercoe (A.M.V.’s mother) to testify to A.M.V.’s out-of-court
statements. The defendant’s claims are without merit.

The trial court’s admission of out-of-court statements is an
evidentiary decision that is covered by the Rules of Evidence. not
constitutional law. See State v. Williams. 30 Wash. App. 538, 565-66. 636
P.2d 498 (1981), rev'd on other grounds. 98 Wash. 2d 428, 636 P.2d 477
1198250 A trial vowrt’s decision o admit evidence 18 reviewed for an abuse
of discreton, State v Fooci 137 Wn 2d 7920 810m 973 PL2d 967 (1uvvy
A court abuses its discretion when 1ty evidentiary ruling ts “mantfestly

unreasonable. or exercised on untenable grounds. or for untenable

o




reasons.” Stawe ex rel Carroll v Junker, 79 Wn.2d 12, 26. 482 P.2d 773
(1970,

ER 801(ey provides: ~r[hjearsay’ is a statement. other than one
made by the declarant while testifving at the trial or hearing. offered in
evidence to prove the truth of the matter asserted.”™ ER 803 provides
“[hearsay is not admissible except as provided by these rules, by other
court rules, or by statute.”

a. AMV. s statements 10 Marcia Stover were admissible

under ER 803(a)(4) as statements for medical diagnosis or
treatment.

Under ER 803(a)(4). hearsay is admissible when the declarant
made the statement for the purposes of medical diagnosis or treatment.

ER 803(a)(4) provides

[sltatements [are] made for purposes of medical diagnosis
or treatment and describing medical history, or past or
present symptoms, pain. or sensations. or the inception or
general character of the cause or external source thereof
insofar as reasonably pertinent to diagnosis or treatment.

- ER 803¢ax).
A statement is Treasonably pertinent to diagnosis or treatment”

swhen ¢ 1y the declarants motine i making the statement s to promute

treatment and 123 the medical professional reasonably relies on the




statement for the purposes of treatment. State v, Butler. 33 Wn, App. 214,

2200766 P.2d 305 (1989),

Under ER 803(a)4). the definition of medical “treatment™ is not
limited “to a medical lexicon involving only physical injuries.” Srare v
Woods. 143 Wn.2d 561, 602, 23 P.3d 1046 (2001). Rather. psychological
treatment also falls within the definition of the medical treatment
exception. Foods, 143 Wn.2d at 602. For example, in Hoods, the Court
found. when a witness observed her friend being beaten. the emergency
room doctor needed to know “what happened™ from the perspective of the
witness because she was likely to experience post traumatic distress and

the doctor needed to assess her need for counseling. /d.

In addition. under ER 803(a)(4), hearsay is admissible even if the
purpose of the questioning is to gather evidence as well as to identify
treatable injuries. State v. Williams. 137 Wn. App. 736. 747. 154 P.3d 322
(2007). For example. in H'illiams. the Court of Appeals found. when a
forensic nurse provided a written questionnaire to an alleged rape victim.
the victim's responses were admissible under the medical treatment
exception even though the victim admited during cross-examination that
“at finst she didn 't teel like [shel needed any specitic medical

treatment.” Willicms. 137 Wi, App. at 740. 747 (finding vietim’™s



statements were admissible because victim did not state that her “only™
purposc for going to the hospital was to ~gather evidence™ and because
forensic nurse testitied that the purpose of the questionnaire was two-fold:

to gather evidence and to identity treatable injuries).

Statements of fault are generally inadmissible under ER 803(a)(+4):
however. "much...depends on the context in which the statements are
made.” Hilliams. at 746 (internal citations removed) (finding. even
though victim “did not identify [the defendant] as the assailant in her
answers to the questionnaire. such disclosure would have been permissible

under ER 803(a)(4) to prevent future injury™).

Here. A.M.V. testified that her motive for telling the medical
providers about the rape was to promote treatment. A.M.V. said, once she
disclosed the rape. she wanted to tell the medical providers everything. so

that they could “help [her] through the process.” (RP at 155).

Marcia Stover testified that she reasonably relied on A.M.V."s
statements in order to treat her. Stover testitied that the purpose of her
examination of AMV was to diagnose and treat any physical injuries that
AMA Umay have sustained as a result of the rape dncluding sexually

transmitted diseasesrand to refer ANMY . 1o appropriate counseling and

psyehiotogicad care. Stover said. in order to diagnose any phy sical injuries.



she needed to know how the rape oceurred as well as when and where
ANV felt pain during the rape. Stover said. in order to refer ANV 10
appropriate counscling and appropriate psychological care. she also
needed to know how the rape occurred and what trauma ANV,

experienced as a result of it.

AM.V. was not motivated to disclose the details of the rape to
Stover because she wanted to prosecute the defendant: rather. A.M.V. was
motivated to disclose the details of the rape because she wanted to get
help. Stover was not motivated to take statements from A.M.V. solely
because she wanted to gather evidence against the defendant; rather,
Stover was motivated to take statements from A.M.V. because she wanted

to help her. Consequently, A.M.V.’s statements to Stover were reliable.

Also. pursuant to the trial court’s rulings during motions in limine.
the State never elicited statements of identification from Stover during her
direct examination.” Stover testified only to the following during her
direct examination:

0: And specifically what did [AMN ] tell vou was her

reason tor being presented to vou that day ™

* Durng motions m limine. the tral court ruled that Stover could testifs 10 ANMALS
statement<. which were “germane” to her medical diagnosis or treatment: however. the
court stated it would likelv exclude statements identifsing the defendant. (RP 27-28).



Al I said: ~Can vou tell me about what happened”” And
she said: "#He pushed me on the bed. He covered up
my mouth and then he threatened to hurt my family.
And I didn"t want it to happen. so [ went quiet.”

Q: [Ylou said vou asked [ANV.] about the pain.
.| Wlhat did she tell you?

Al i asked her for more clarification about what
actually happened and she said: “/le had sex with

me. It was penis to vagina. [ didn't like it. it hurt.
There was a lot of pain.”

(RP at 192-193, 197) (emphasis added). During direct examination,
Stover never testified that A.M.V. told her who raped her. Similarly,
Stover never testified that A.M.V. told her when she was raped. where she
was raped. or who else was present during the rape. To the extent that the
defendant argues otherwise in his brief, he completely misstates the

evidence that was presented at trial.®

Stover did testify to the identity of the defendant during trial:
however. she only did so during cross-examination. when the defendant
specifically elicited this information from her. The following exchange

ok place benween defense counsel and Stover during cross-examination:

CFor examplel the detendant wrues “LA MY [ old [Srovert dug dunny the summer of
2008, she and her then friend SA went to the defendant’s apurtment. that durmye this visn
the defendant pushed her down ona bed. .7 See Broof Appellant at 7 citing RP at 192-
197 Howeser g roview of this portion of the transeript reveals that Stover aever
testified that AANLV. told her when she was raped. where she was raped. or by whom she

was raped.

16



Q: And you indicated that she - - I'm going to lead vou
to page 2 of vour report. Can vou state for the jury
just the - the historv from the child. that
paragraph{?]

A Okay. 1 spoke to |ANMN.] after speaking to her
mother. ...
And [A.M.V.] tells me that she spent the night ar
[S.M s/ house. and she said /S 3] asked her uncle
if she could go over there. And |JAM.V.] said:
“They were smoking and drinking all day and her
uncle asked me if I wanted pot. and I told him no.
He got out of control.
After we were done, | started crying and [ told
[S.M ] what happened and she said he wouldn’t do
that.”

Q: Okay. So I just want to make it clear. the notes that
you wrote in here, her indicating they were smoking

and drinking all day: is that what your recollection
1s?

A: Yes. yes.

- (RP at 199-200) (emphasis added).

Arguably. AM.V.s statements of identification would have been
admissible for the purposes of medical diagnosis or treatment because
Stover needed to know the identity of the perpetrator in order to develop a
safety plan for ANV Abo the relationship of the perpetrator 1o
ANMNA S former best friend was part-and-parcel to ANV s depression

and P.1.S.D. Flowever. the State did not elicit statements of identification



from Stover. It any crror occurred here. the error was invited by the
defendant and he may not seck relief for it on appeal. Sce State v, Studd.
137 Wn.2d 533, 546,973 P.2d 1049 (1999) (finding. under the invited
error doctrine. a party may not set-up an error at the time of trial and then
complain about the issue on appeal).

For each of these reasons, the trial court did not abuse its discretion
when it admitted A.M.V.’s statements to Stover. A.M.V.’s statements
were admissible under ER 803(a)(4) as statements for the purposes of

medical diagnosis or treatment.

b. AMTV s statements to S. V. und Karen ercoe were
admissible under ER 803(a)(3) as statements of then
existing mental, emotional, or physical condition.

Under ER 803(a)(3). hearsay is admissible in order to show the
declarant’s then existing mental, emotional, or physical condition. ER

803(a)(3) defines a statement of “then existing mental. emotional. or
physical condition™ as

[a] statement of the declarant’s then existing state of mind.
emotion. sensation. or physical condition (such as intent.
plan. motive. design. mental feeling. pain. and bodily
health), but not cluding a statement of memory or belief

o prove the fact remembered or believed

- ER 8O3 (ans.



Hearsay s admissible under ER 803¢a)(3) so long as the
declarant’s then existing mental. emotional. or physical condition is
relevant to an issue in the case and so long as the out-of-court statement
contains an indicia of trustworthiness. Srate v. Parr 93 Wn.2d 95, 98-99,
606 P.2d 263 (1980). Under ER 803(a)(3). statements reporting the
conduct of another. which might have induced the declarant’s state of
mind. are not admissible. Parr, 93 Wn.2d at 98. However, a statement is
not rendered inadmissible under this exception simply because. by
inference, the statement refers to a past event. State v. Flett, 40 Wn. App.
277,287-288, 699 P.2d 774 (1985).

For example, in Flett, the Court of Appeals found the trial court
did not abuse its discretion when it admitted a statement that an alleged
rape victim made to her son, more than six hours after the rape. wherein
she said “*[s]Jomething upset me.”™ Flett, 40 Wn. App. at 287-288. The
Court held this statement was admissible under ER 803{a)(3) because it
was demonstrative of the victim’s then-existing mental and emotional
state and because the victim's then-existing mental and emotional state
was relevant to the ssue of “lack ot consent.” Flenat 287-288. Ao, the
Court stated. even though the victim’s statement. by miference, referred to

a past event. this inference did not render her statement inadmissible under
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ER S03a)3) because it was “reasonable to believe the [victim’s|
condition existed at the time of the utterance. as well.” 4d.

Here. the trial court limited the statements to which S.V'. and
Vercoe could testify, © Accordingly S.V. only testitied that ~...one
day...not all that long ago...something traumatic had happened to
[A.M.V.] when she was out with her friend [S.M.].” (RP at 90). Similarly.,
Vercoe only testified that A.M.V. said

she felt bad about what had happened, and that she didn’t

speak up about it to [her family] sooner. and she felt

ashamed because she felt like it was her fault for not
listening to [her parents] about [their] feelings about

[SM.].

-(RP at 117).

The limited statements to which S.V. and Vercoe testified were
relevant to explain A.M.V.s then existing mental emotional and physical
condition. Vercoe said. at the time A.M.V. disclosed that something
happened to her. she was “very upset, distraught. crying. and [she] had a
hard time breathing.” (RP at 116). Vercoe said A M.V, “actually
physically threw up.” she ~could hardly talk.” ~[s]he looked physically

HET and she wes wpale”™ (RPat 116, 118 ANV s statements to S\

Diuring motions i e the coart tuled that AM Y < sister and mother coudd testiy
that AMA L was "upset:” howeser. the vourt ruled they could enly 1ovify 10 A MV s
statements identifs ing the defendant insotar as their testimony satisfied the “res gestae”
rufe. (RP 27-28.90).



and to Vercoe explained why ANLV was erving, why she was distraught.
and why she was physically ill: ANV was in hysteries because she
believed what had happened to her was her fault and she had been
carrving the guilt and shame of this beliet for over one vear.

ANV s then-existing mental. emotional. and physical condition
was relevant to issues in the case. The defendant claimed that no rape
occurred. Also. the defendant repeatedly attacked the credibility of
AM.V s story. because A.M.V. delayed in reporting the rape. For
example, during the defendant’s cross-examination of A.M.V.. defense
counsel questioned her: “...did you disclose to anyone other than [S.M.]
what had happened to you?...You didn’t tell any friends?...And then after
you told [your sister]...you told other people who have been involved in
this case what happened. correct?” (RP 170). Consequently, the fact that
A.M.V. was in hysterics and the fact that she became physically i1l when
she eventually disclosed to her family that something happened to her was
relevant to rebut the defendant’s claim of recent fabrication and it was
relevant to explain A MV s delay in reporting.

Afso ANV s statements had an indicia of trustworthiness.
AANLY . contided i her younger sister - she did not report the rape o a

“mandatory reporter” such as u police officer or a school counselor,




ANV disclosed the incident to her mother only because S.V, called their
mother after ANV, confided in S.V. There was no evidence presented at
trial that A MV made these statements in an effort to prosecute the
detendant: in fact. there was no evidence that ANV, made these
statements for any reason other than to reach out for help.

Furthermore. neither S.V. nor Vercoe testified to any statements
made by AM.V. in which AM.V. “reported the conduct of another.™ For
example, neither S.V. nor Vercoe testified that A M.V. told them who
raped her. when she was raped. how she was raped. where she was raped.
or who else was present when she was raped. In fact, neither S.V. nor
Vercoe testified that A.M.V. said she had “been raped.” To the extent that
the defendant argues otherwise in his brief, he completely misstates the
evidence that was presented at trial.” C onsequently, their testimony was
not “outside the scope™ of ER 803(a)(3).

For cach of these reasons. the trial did not abuse its discretion
when it admitted limited statements that A.M.V. made to her sister and
mother. ANV s statements were admissible under IR 803(a)3) in
order to explain her then-existing miental. emotional. and physical
condition.

" The defendant writes “Jolnce home. AV told her mother that the detendant had raped

her.” See Broof Appellant at 4. citing RP at PI3-1IR These facts are not 1o be found m
RPa 113118

it




C. It any error occurred. the ervor was harmless.

When the trial court abuses its discretion in admitting hearsay.
reversal is required only ““where there is any reasonable probability that
the use of the inadmissible evidence was necessary to reach a guilty
verdict.”™ Williams, at 747 (quoting State v. Guloy. 104 Wn.2d 412, 426,
705 P.2d 1182 (1985)) (finding. if trial court abused its discretion in
admitting victim’s statements to ER doctor, any error was harmless
because doctor’s testimony “was consistent” with victim’s testimony at

trial).

The trial court properly admitted A.M.V."s out-cf-court statements
pursuant to the rules of evidence. However. if this Court finds any error
occurred, it should also find the error was harmless. A.M.V. provided a
detailed and nuanced recounting of the events that took place in June of
2008. three years prior to trial. A.M.V.’s story was consistent with. and
was corroborated by, the story that she told Dr. Schmidt and the story that
she told Kip Krvger. ANMV.s story was corroborated by the fact that.
two vears after the rape. she was able 1o identify the detendant in a photo
Jay down. even though she did not cven koow the defendant’™s name and
even though she had not scen him since the rape. ANV s story was

corroborated by the fact that she was diagnosed with severe depression




and Post Traumatic Stress disorder. two vears after the rape. AMN\s
story was corroborated by the fact she was hearing the defendant’s voice
in her head and she was having nightmares about being raped by the
defendant. two vears after the rape. AM.V.s story was corroborated by
the fact that her entire persona drastically changed following the rape and
it remained changed from that day forward. A.M.V.’s story was
corroborated by the fact she delayed in reporting when the reasons for her
delay in reporting were consistent with reasons commonly expressed by
female adolescents who had been sexually assaulted. Lastly, AM.V."s
story was corroborated by the inconsistencies in and by the implausibility
of the defendant’s story. There was no evidence that A.M.V. had any
motive to fabricate these charges. By all accounts, A.M.V. would have
preferred to have never disclosed the rape; however. her need for help
overcame her sense of guilt and her fear of being judged. The evidence in
this case was overwhelming. Consequently. and amy error was harmless

under either a constitutional or a non-constitutional harmless error

standard.
. The detendant did not preserve his second assignment of error tor
review.

In his second assignment of error, the defendant elaims the trial

court improperly commented on the evidence when it used the term



“vietim” in the special verdict instructions and in one of the special verdict
forms. The defendant did not object to the language in the special verdict
instructions or in the special verdict form at the time of trial and he did not
request alternative language to be used.® Because the defendant cannot
show manifest constitutional error, this issue has been waived.

Under Washington Superior Court Criminal Rule ("CrR™) 6.15.a
defendant must state a reasoned objection to a jury instruction at the time
of trial in order to preserve an alleged instructional error for review. State
v. Bertrand, 165 Wn. App. 393, 400,267 P.3d 511 (2011). Under
Washington Rule of Appellate Procedure ("RAP™) 2.5(a), the appellate
court may refuse to review any claim ot error that was not raised in the
trial court and preserved for review. The rule requiring issue preservation
“encourages the efficient use of judicial resources™ by atfording the trial
court the opportunity to correct an error before it reaches the jury. State v.
Scon. 110 Wn.2d 682, 685. 757 P.2d 492 (1988).

An exception to the rule requiring issue preservation applies only if
the defendant can demonstrate manitest crror affecting a constitutional
richt RAP 2503 Seorr, 110 W 2d at 687 see afso State v O Hura.,

P07 Wn 2d 9l 102 217 PAd Tre s 2009y dinding challenges o jun

* The court reviewed all proposed jury instructions with both parties, on the record. and
in the presence of the defendant, Defense counsel atfirmutively stated that she did not
obiect 1o the instructions to which the defendant now assigns error. (RP 336-357)




instructions do not automatically give rise to a claim of manifest error
affecting a constitutional right). In order to demonstrate "manifest” error.
the claimant must show he was “actually prejudiced.” Srare v. Kirkman.
159 Wn.2d 918. 935, 155 P.3d 1253 (2007). The burden shifts to the State
to demonstrate the error was harmless only if the defendant can
successtully make the threshold showing that manifest constitutional error
occurred. See State v. McFarland, 127 Wn.2d 322, 333, 899 P.2d 1251
(1995).

Jury instructions are reviewed de novo. within the context of the
instructions as a whole. Srate v. Bennerr, 161 Wn.2d 303. 307, 165 P.3d
315 (2009). Under article IV, section 16 of the Washington Constitution,
a judge is prohibited from conveying his or her personal attitudes toward
the merits of a case. Srate v. Becker, 132 Wn.2d 54. 64, 935 P.2d 1321
(1997). Whether a comment is improper depends on the facts and
circumstances of each case. State v. Eisner, 95 Wn.2d 458, 162, 626 P.2d
10 (1981). A jury instruction constitutes an improper comment on the
evidence when it evinces the court’s personal opinion regarding the
credibiliny . werght or sufficiency of evidence or when it implies that
“matters of fact have been established as o matter of law ™ Becker, 132
W 2d at 64 (finding special verdict form was improper comment on the

evidence when it told jury that a facility was a school. thereby relieving
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State of burden 1o prove the facility was a school): see ulso State v Levy,
1360 Wn.2d 709, 721-22. 132 P.3d 1076 (20006) (finding "to convict”
instruction was improper in a burglary case when instruction stated the
apartment at issue was a “building”™ and the crowbar and handgun at issue
were “deadly weapons™). In contrast. a jury instruction does not constitute
an improper comment on the evidence when it is supported by sufticient
evidence in the record and when it is “an accurate statement of the law.”
State v. Stearns. 61 Wn. App. 224, 231. 810 P.2d 41 (1991). review
denied, 117 Wn.2d 1012, 816 P.2d 1225 (1991).

Here, the defendant takes exception to Instruction No. 12, (special
verdict concluding instruction). Instruction No. 13 (definition of
“predatory™ for special verdict on Count One). and the Special Verdict
Form for Count Two (asking. “*[w]as the victim less than fifteen years of
age at the time of the offense™). (CP 107. 108, 113). Each instruction
pertains only to the special verdicts and none of the instructions constitute
improper comments on the evidence. First. the court did not convey its
opinion as to the defendant’s guilt by simply using the term “victim.”
[his is the case because a “victim™ s defined as manmyone who suffers
either as a resudt of ruthless design op incidentally or accwdentalls 7
Webster's Third New Internatonal Dictionary 2330(2002) Usce ol the

term victim.” without more. did not imply that the court believed



AN was the vietim or that “the defendant™ committed a criminal act
agamst her. Therefore, the language in the challenged instructions was not
improper because it did not reveal the court’s personal opinions as to the
weight and sufficiency of the evidence.

In addition. the Janguage in the challenged instructions was not
improper because it did not relieve the State of its burden of proof for
either offense (to wit: Rape of a Child in the First Degree. as charged in
Count One, or Rape in the Second Degree. as charged in Count Two). For
example. the court never said that "AMV"™ was the victim. Also, the court
never stated that “the defendant™ had “sexual intercourse™ with the victim.
that “the defendant™ had “sexual intercourse™ with the victim by “forcible
compulsion,™ that the victim was “less than twelve years old at the time of
the offense,” or that the victim was the object of an offense that occurred
“in the State of Washington™ “between June 1, 2008 and July 9. 2008.”
(Inst. no. 7. 9; CP 102. 104).

Additionally. it was not improper for the court to use the term
“victim” in the challenged instructions because these instructions were
only applicable after the jury found the defendant guilty of the charged

3

otfenses. The mtreductory sentence of Instruction Noo 12 stated il vou

find the detendant not guilty ot the charge. do not use the special verdict

form for that charge.”™ (Inst.no. 12: CP 107). Similarly. the introductory

2
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sentence for the special verdiet form on Count Two stated: “this special
verdict is to be answered only if the jury finds the defendant guilty...”
(CP 113). Also. during closing argument. the prosecutor reminded the
jury that they should only review the special verdict instructions if they
found the defendant guilty of the underlying charges when he said ~[t]hen
there’s the special verdicts that you look at if vou find the defendant guilty
and only if you find the defendant guilty on the Count One and Count
Two.” (RP 408). It was not improper for the court to use the term
“victim” here because, if the jury found the defendant guilty of either
Rape of a Child in the First Degree or Rape in the Second Degree. then
they necessarily found the State had proven the presence of “a victim™ for
the purposes of the special verdict instructions.

More importantly. the language used by the court in the special
verdict instructions and in the special verdict form was not improper
because it tracked the language used by the legislature in the relevant
statutes. For example. for Count One (Rape ot a Child in the First
Degree), the State alleged as an aggravating factor that the offense was
spredatory ™ lnst No 120CP 1070 In dnstuction No. 13 the court
provided the followme defimtion of “predatonn ™

[pjredatory means that the perpetrator of the crime was a
stranger to the victim, ~Stranger” means that the vicrim did
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not know the perpetrator twenty-tour howrs before the
offense,

(Inst. No. 13: CP 108) (emphasis added). lastruction No, 13 was based on
the legislature’s definition of “predatory™ under RCW 9.94A.030(38) and
RCW 9.94A.030(50). RCW 9.A94.030(38) provides

“|plredatory” means: (a) The perpetrator of the crime was a
stranger to the victim. as defined in this section...

(RCW 9.94A.030(38)) (emphasis added). Also. RCW 9.94A.030(50)
provides

“[s]tranger’ means that the victim did not know the offender
twenty-four hours before the otfense.

- (RCW 9.94A.030(50)) (emphasis added).

For Count Two (Rape in the Second Degree) the State alleged as
an aggravating factor that A.M.V. was less than fiftcen years of age at the
time of the offense. In Instruction No. 12 (the concluding instruction for
the special verdicts) and in the Special Verdict Form for Count Two the
court asked

...[wlas the victim less than fifteen vears of age at the time
of the oftense?
{Inst. Noo 120 Special Verdict torm for Count Twor CP 107115
i

remphasis addeds. Instrucnon Noo 12 and the Special Verdiet Form oy

Count Two were based on ROW 9943 837 which provides




[iln a prosecution for...rape in the second degree. . the

prosecuting attorney shall tile a special allegation that the

victim of the offense was under fifteen vears of age at the

time of the oftense. ..

- RCW 9.94A 837(1) ( emphasis added).

Here. the language that the court used in Instruction No. 13
mirrored the language that the legislature used in RCW 9.94A.030(38) and
RCW 9.94A.030(50). The language that the court used in Instruction No.
12 and in the Special Verdict Form for Count Two mirrored the language
that the legislature used in RCW 9.94A.837. The court presumably used
the term “victim™ in these instructions and in this special verdict form
because this is the term that the legislature used in the relevant statutes.
Because the language in the challenged instructions was an accurate
statement of the law. it was not improper.

In addition, the defendant cannot demonstrate that he was
prejudiced by the language used in the challenged jury instructions.
Division One addressed a similar challenge to the court’s use of the term
“victim™ in State v Alger. 31 Wi, App. 244, 640 P.2d 44 (1982). review
denivd, 97 Wn 2d 1018 (19823, In A/ger. the court read a stipulation to the
urs. prior o walo i whach it stated “hthe defendants] age 1= 36 and he
has never been marnied o the vicrim.™ tleer. 31 W, App.at 249

remphasis added), The reviewing court found the defendant was not
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prejudiced by the court’s use of the word “vietim™ because [ijn the
context of a criminal trial. the trial court’s usc of the term “victim™ has
ordinarily been held not to convey to the jury the court’s personal opinion
of the case™ and because the term was not used repeatedly throughout the
trial. /. Alger should control in this case.  Here. the term “victim™ was
not used repeatedly throughout the defendant’s trial. In fact. the court did
not utter the word “victim™ until afier trial. when the jury reviewed the
court’s special verdict instructions.’

Furthermore, the jury was properly instructed that “a trial judge
may not comment on the evidence™ and if it appeared that the judge had
done so, the jury “must disregard this entirely.” (Inst. No. 1: CP 95). The
jury was also instructed that they were the “sole judges of credibility™
(Inst. No. 1; CP 95). and that the defendant was “presumed innocent.”™
(Inst. No. 3; CP 98). The jury is presumed to follow the court’s
instructions and there is no evidence that they failed to do so in this case.
See State v. Davenport. 100 Wn.2d 757. 763, 675 P.2d 1213 (1984,

For each of these reasons. the defendant cannot demonstrate

manilest constitutional error - Consequently | this Court must find the

=<

" The cases to which the detendant cites are mapposite See Broof Appellant at 24-2%)
g Stite v Carin A0 Wn App. 698, 7O TO0 P2J 323 019ES ) Stare v Black 108
W 2d 336 715 P 2 12019875 Here, unlike in the cases the defendant cites, there is no
allegation that a witess rendered improper opinion testimony during trial,
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defendant waived any challenge to the language in the trial court's special
verdict instructions when he did not object to this language. or request
alternative language. at the time of trial.

Because the defendant cannot demonstrate manifest constitutional
error. this Court should not review the defendant’s second assi gnment of’
error for harmless error. Assuming arguendo. the Court finds manifest
constitutional error occurred. for the reasons set forth above, the Court
should find any error was harmless beyond a reasonable doubt. Srare 1.

Guloy, 104 Wn.2d 412, 425,705 P.2d 1182 (1985).

D. CONCLUSION

The defendant’s convictions should be affirmed. The defendant’s

sentence should also be affirmed.

DATED this . dayof - . ,2012.
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