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A. AUTHORITY FOR RESTRAINT OF PETITIONER 

Marvin Sides-Faircloth is restrained pursuant to the Judgment and 

Sentence entered by the court in Mason County Superior Court No. 95-]-

00051-7. Appendix A. 

B. STATE'S RESTATEMENT OF PETITIONER'S ISSUE 
PRESENTED FOR REVIEW 

In 1996, a Mason County jury convicted Marvin Sides-Faircloth of 

murder in the first degree. His conviction became final on August 3, 

1998, when Division II of the Washington Court of Appeals issued a 

Mandate that terminated review of his conviction. Appendix C. 

More than twelve years later, Petitioner now seeks review of his 

conviction by way of this personal restraint petition by alleging newly 

discovered evidence. Faircloth now asserts that he has located an expert 

witness who would be expected to testify that Faircloth has recovered 

repressed memories that would suggest that he did not premeditate the 

murder for which he was convicted in 1996. 
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The issue on review is whether Faircloth's personal restraint 

peti60n is time-barred and whether Faircloth's alleged recovered 

memories or the testimony of the proffered expel1 witness is newly 

discovered evidence that would entitle Faircloth to a new trial. 

C. STATEMENT OF CASE 

1) Summarv of Facts 

The following summary of facts is taken verbatim from the 

"Ruling Affirming Judgment and Sentence" issued by Division II of the 

Court of Appeals on February 24, 2008: 

Keith Murphy and Marvin Faircloth resided in the home of 
Frank Faircloth, the murder victim.2 At approximately midnight 
on February 26, 1995, the victim went upstairs in his home and 
visited the bedroom shared by Murphy and Faircloth. The victim 
witnessed both Murphy and Faircloth smoking cigarettes and 
"huffing"3 paint. He told them that they would have to move out 
the next day. ShOlily after the victim left their room, Murphy and 
West [sic] decided to kill him. Murphy grabbed a Jack Daniels 
bottle and Faircloth grabbed a spear-type object and the two 
headed downstairs to the victim's bedrool11.4 

Over a 25-minute period of time, the victim fought for his 
life by running from room to room while Murphy and Faircloth 
disconnected the telephone and attacked him with knives, the 
whisky bottle, a hammer, a long pole \\lith a spike on the end and a 
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table leg. Murphy and Faircloth made the victim teU them that he 
loved them. They called the victim a liar. 

During the attack, the victim repeatedly called out to Bryce 
West, a 16-year-old resident, to call police. West, who was 
upstairs in his bedroom because Faircloth had threatened to kill 
him too if he came out, did not immediately call the police. After 
the victim finally died, Faircloth returned to West's bedroom, made 
him come dO\.vnstairs and help clean up, and then Faircloth and 
Murphy took the victim's body into the woods where they smashed 
out his teeth (to conceal his identity) and burned him. After the 
two left the house with the body, West left and contacted the 
police. 

2Frank Faircloth had adopted Marvin Faircloth. For cIaritv. this 
court will refer to Frank Faircloth as the victim. 

3The process of "huffing" was described at length at trial but 
basically involves spraying aerosol paint into a plastic baggy and 
inhaling it quickly. 

4According to the statement of Faircloth, the events transpired as 
1'o11o\l·,Is: 

A: He was laying in bed, then Keith walked in, looked 
at him, said "what the fuck," bam, right over the head with the 
bottle, Frank gets up, runs, tries to run from, from the room, I 
waited until he got in the living room, stabbed him with my spear, 
he falls to the ground and,. .. 

Q: Where [did] you stab him'? 

A: I don't know, I think in the back. Then ... ran 
upstairs real quick and came back downstairs he was trying to 
make a break for the door so I grabbed him and pulled him back in, 
a couple of knives came into the subject so he got stabbed a few 
times. 

Ruling Affirming Judgment and Sentence, Case No. 20549-1-IJ, pg. 2-3. 
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2) Procedural Facts and History 

The Petitioner, Marvin Sides-Faircloth, is known in court 

documents by the name used here and is also known as Marvin Faircloth 

and sometimes as Marvin Sides Faircloth. 

In February of 1996, the Petitioner was tried jointly with the 

codefendant, Keith Murphy, for the murder of Frank Faircloth. The trial 

court matter is captioned in the Superior Court of Mason County as "State 

. of Washington v. Marvin Faircloth & Keith Murphy." Faircloth's trial 

court cause number is 95-1-00051-7; Murphy's trial court cause number is 

95-1-00052-5. 

The jury returned a guilty verdict in regard to both defendants. 

The com1 entered judgment and sentence against Faircloth on March 27, 

1996. Sides-Faircloth timely filed a notice of appeal. The appeal is 

captioned as "State of Washington v. Marvin Faircloth" as case number 

20549-1-Il and is consolidated with codefendant's appeal, which is 

captioned as "State of Washington v. Keith Murphy," case number 20644-

7 -n. (Respondent requests that the record of these proceedings be 

incorporated by reference and included in the record of this personal 

restraint petition). 
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On February 24, 1998, the Court of Appeals denied Faircloth's 

appeal and issued a "Ruling Affirming Judgment and Sentence." 

.'\ppendi)\ B. One of the two issues on appeal was a challenge to the 

sufficiency of the evidence in regard to premeditation. (The other issue 

was a challel1ge to the exceptional sentence ordered by the trial court.) On 

August 3, 1998, the Court of Appeals issued a Mandate to certify its 

decision denying the appeal and sustaining the conviction. Appendix C. 

On August 2,2005, Faircloth filed a personal restraint petition in 

Division II of the Washington Court of Appeals. The case is captioned by 

the court as "Personal Restraint Petition of Marvin Sides Faircloth," cause 

number 33901-3. However, the cause number appearing on the face-page 

of Faircloth's petition is 20549-1-II, which is the cause number of the 

appeal for \\'hich a final mandate had issued in 1998. Additionally, 

paragraph one of Faircloth's petition erroneously reports the trial com1 

case number as 95-1-00052-5, but this actually the trial court case mll1ber 

of Murphy, the codefendant. It appears that Faircloth's petition was 

indexed and linked to Murphy's trial court cause number, 95-1-00052-5, 

when the correct trial court cause number should be 95-1-00051-7. 

(Respondent requests that the record of these proceedings be incorporated 

by reference and inc! uded in the record of this personal restraint petition). 
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The issues and facts presented in Faircloth's prior petitions and 

appeal are important to determine procedural issues in his cunent petition. 

In his first personal restraint petition, in 2005 (hereinafter cited as 2005 

PRP), Faircloth stated as follows: 

Marvin Faircloth had a long history of sexual abuse by men and 
Frank Faircloth was sexually interested in Marvin, which was not 
reciprocal. RI) Volume II, page 206 beg. line 13 -- page 207 line 
7; Volume V, page 703, beg. line 3 .... Dr. O'Shaunessy diagnosed 
Marvin Faircloth v,rith post-traumatic stress disorder (PTSD). R}J 

Volume V, page 704, beg. line 7. 

2005 PRP, p.4 (citations to record appear in original). 

Faircloth further asserts in his 2005 petition that "the defenses of 

self-defense and battered child syndrome were not presented to the jury ... 

The com1 expressed concern about the non development of the child abuse 

syndrome as a defense .... " 2005 PRP, p. 12-13. In his 2005 petition, 

Faircloth quoted the trial com1 as having stated: "And is it not also correct 

that the defense of an abused child syndrome has been a defense that 

you've been pursuing ever since the inception of the case on Feb 27th, 

1995?" 2005 PRP, p. 13. 

During the jury trial, psychologist and defense expert Dr. Kenneth 

Mark Muscatel presented testimony. In describing the difficulty of 

evaluating an individual's ability to premeditate intent to kill when that 
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individual is voluntarily intoxicated by alcohol or other chemical 

substances, Dr. Muscatel testified that "part of this is a catch 22, which I 

have to let everybody know, if an individual is impaired and they're the 

reporter of experience by definition the more the impaired they are the 

poorer the reporter they're going to be .... " RP 562. Dr. Muscatel further 

testified that given the multitude of witnesses who overheard Faircloth and 

his codefendant talk about wanting to kill the victim, the actual happening 

of the killing would not be consistent with an impulsive act. RP 572. 

Faircloth asserts in his 2005 petition that there was a witness, Dr. 

O'Shaunessy, who could have testified at trial and "could have funy 

developed the battered child syndrome defense" and could have provided 

"evidence of the extensive and horrendous history of childhood physical, 

sexual and emotional abuse that Marvin Faircloth had endured." 2005 

PRP, p. 21. 

In his 2005 petition, Faircloth described the victim of his murder as 

having a "past pattern and practice ... of statutory rape," and asselis that 

these circumstances caused Faircloth to experience "dissociation/PTSD." 

2005 PRP, p. 27. 
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On November 30, 2005, the Court of Appeals, Division II, issued 

its "Order Dismissing Petition" in regard to Faircloth's 2005 PRj), finding 

that it was time-barred. Appendix D. 

More than five years later, on January 12,2011, Faircloth filed a 

motion and order to show cause for a new trial in Mason County Superior 

Court, alleging that he had ne\vly discovered evidence because he had 

located an expe11 witness, Dr. Laura Brown, who would say that he 

suffered from battered child syndrome. Dr. Brown prepared a declaration, 

which was filed with Faircloth's motion for a new trial and was 

subsequently transmitted to the C0U11 of Appeals in support of Faircloth's 

personal restraint petition. 

Dr. Brown states in her declaration, on page 3, that her opinion is 

based upon her belief that Faircloth has newly recovered memories of 

abuse inflicted against Faircloth by his victim. Every other fact or 

circumstance considered by Dr. Brown was known and available to the 

defense at the time of trial andv'las considered by expe11s at the time of 

trial. The abuse described by Dr. Brown is not materially distinguishable 

from the abuse described in Faircloth's 2005 PRP. Dr. Brown opines at 

page 10 of her declaration that had Faircloth had these memories available 
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to him at the time of trial , they "n1ight have been seen as mitigating 

factors." 

The prosecutor filed briefing and supporting documents in 

response to Faircloth's motion. The trial court then transferred the matter, 

including the prosecutor's trial court response, to the Court of Appeals as 

a personal restraint petition, where the matter was indexed and linked to 

the trial court case number of 95-1 -00051-7 and was given appeals court 

casc number 41792-8-II. (Respondent requests that the record of these 

proceedings be incorporated by reference and included in the record of 

this personal restraint petition). 

On April 8,2011, the Court of Appeals dismissed Faircloth's 

personal restraint petition in case number 41792-8-Il because Faircloth 

had not filed a substantive motion in the case. 

Thereafter, on May 17,2011 , a new personal restraint petition (the 

current petition, to which this answer applies) was entered at the Court of 

Appeals as case number 42318-9-II. This petition is the srune as 41792-8-

II, which was dismissed, except that the cunent petition is complete 

because Petitioner has filed supporting memorandum and authorities. 

(Respondent's response and supporting documents are filed in case 

number 41792-8-11; so, to avoid repeti6ve or duplicate filings, Respondent 
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.. 

requests that documents and pleadings in case number 41792-8-II be 

incorporated by reference into the current case). 

D. STANDARD OF REVIEW FOR PERSONAL RESTRAINT 
PETITION 

To obtain relief through a personal restraint petition, petitioner 

must show that he was actually and substantially prejudiced either by a 

violation of his constitutional rights or by a fundamental error of law. In 

re Personal Restraint afCook, 114 Wn.2d 802, 814,792 P.2d 506 (1990). 

"Collateral relief undelmines the principles of finality of litigation, 

degrades the prominence of the trial, and sometimes costs society the right 

to punish admitted offenders." In re Personal Restraint of Hagler, 97 

Wn.2d 818, 824, 650 P .2d 11 03 (1982). 

When a personal restraint petition is based upon an asseltion of 

newly discovered evidence, it is not enough to show that the evidence 

might change the result; instead, to prevail on collateral review Faircloth 

must show that the new evidence, if it is new evidence, will probably 

change the result. Stale v. Peele, 67 Wn.2d 724, 409 P.2d 663 (1966). 

E. ARGUMENT 

1. This Court Should Dismiss this Petition Because 
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Petitioncr Has Failed to Show Either Prejudicial 
Error or a Fundamental Defect Resulting in a 
Complete Miscarriage of Justice. 

To ovcrcome the finality of the jury's verdict of guilty and the 

finding on direct appeal sustaining the jury's verdict, Faircloth "must first 

overcome statutory and rule based procedural bars." In re Personal 

Restrain! (~fGrasso, 151 Wn.2d 1, 10-11,84 P.3d 859, 864 (2004), citing 

RCW 10.73.090, .140; RAP 16.4(d). 

If Faircloth overcomes the procedural and rule-based bars to 

collateral review, he must then show "either a constitutional error that 

worked to his actual and substantial prejUdice, or a nonconstitutional error 

that constitutes a fundamental defect inherently resulting in a complete 

miscarriage of justice." Grasso at 1 0-11. 

Faircloth asserts that he has newly discovered evidence in the f01111 

of recovered memories and that he has located an expert witness who 

would testify that it is her opinion that Faircloth's recovered memories are 

probably true. The State disputes whether Faircloth's purportedly 

recovered memories are evidence, disputes that they are probably true, and 

also disputes whether they are newly discovered. However, even if 

Faircloth' assel1ion of new evidence was newly discovered, which it is 
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not l , Faircloth's purportedly new evidence nevertheless does not indicate 

prejudicial error or that his trial was not fair, and it does not indicate that 

the jury's verdict of guilty was a complete miscarriage of justice. 

To prevail on his effort to reverse the finality of his conviction 

based upon a claim of newly discovered evidence, Faircloth must show 

that the evidence would probably change the outcome of the trial. 

"Significantly, the standard is 'probably change,' not just possibly change 

the outcome." Slate v. Gassman, 160 Wn. App. 600, 609,248 P.3d 155 

(2011), citing State v. Williams, 96 Wn.2d 215, 223, 634 P.2d 868 (1981). 

"'Defendants seeking postconviction reEef face a heavy burden and are in 

a significantly different 5i tuation than a person facing trial. '" Gassmal1 at 

609, quoting Slate v. Riofia, 166 Wn.2d 358, 369,209 P.3d 467 (2009). 

Faircloth has not shown constitutional error and has not shown that 

his conviction was or is a miscarriage of justice, and his petition for 

collateral relief, therefore, should be dismissed. In re Pel's. Restraint of 

Lord, 123 Wn.2d 296,868 P.2d 835 (1994), cert. denied, 513 U.S. 849 

I According to the declaration of Dr. Laura Brown, filed in supp011 of Faircloth's cun'ent 
petition, the first of the two repressed recollections was recovered by Faircloth "shOltly 
after incarceration" in 1995 prior to trial, and the second ofthe two repressed 
recollections was recovered in 2000 in the presence of Faircloth's therapist and his 
attorney who subsequently represented Faircloth in his 2005 PRJ>. See Declaration ofDT. 
Laura Brown, starting at Page 4 Line 7 through Page 5 Line 23. 
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(1994); In re Pers. Restraint a/Cook, 1]4 Wn.2d 802, 792 P.2d 506 

(1990); In re Gentry, 170 Wash.2d 711,245 P .3d 766 (2010). 

Faircloth has not, and cannot, meet his threshold burden of 

showing that he has suffered actual and substantial prejudice, and this 

personal restraint petition, therefore, should be dismissed. 1n re Grimsby, 

12] Wn.2d 419,425,853 P.2d 901 (1993). Merely presenting, more than 

ten years after the trial, the opinion of a different expel1 with an opinion 

that contradicts the opinion of trial experts and contradicts the inferences 

to be dra'wn from evidence presented at trial, does not entitle Faircloth to a 

new trial. See, e.g., Stale v. Harper, 64 Wn. App. 283, 823 P.2d 1137 

(1992). 

2. This Court Should Dismiss Petitioner's Claims 
that Were Raised and Rejected on Direct Review. 

Faircloth asserts that his claim of newly discovered evidence is 

relevant to rebut evidence supporting the jury's finding that Faircloth 

premeditated the murder he committed. 

In a direct appeal from the conviction, Faircloth raised the issue of 

sufficiency of the evidence regarding the element of premeditation. 

Faircloth is barred from raising in a personal restraint petition an issue that 
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has already been raised and decided on direct appeal, unless he can make a 

showing of constitutional error or a total miscarriage of justice. In re 

Lord, 123 Wn.2d 296, 303,868 P.2d 835 (1994), cert. denied, 513 U.S. 

849 (1994). 

3. Petitioner's Personal Restraint Petition Should Be 
Dismissed Because It Is Barred by the One-Year 
Time Bar ofRCW 10.73.090. 

RCW 10.73.090 and Ri\P 16.4(d) bar personal restraint petitions 

that are not brought before the c0U11'within one year of the mandate issued 

after direct review of a trial C0U11 conviction. In re Cruze, 169 Wn.2d 422, 

237 P.3d 274 (2010). The one-year time limit is mandatory, and it acts as 

a bar to consideration of a personal restraint petition that is filed outside 

the one-year time limit. In re Bonds, 165 Wn.2d 135,196 P.3d 672 

(2008). 

However, RCW 10.73.100 provides statutory exemptions to the 

one-year time limitation. Specifically, RCW 10.73.100 provides that: 

"The time limit specified in RCW 10.73.090 docs not apply to a petition or 

motion that is based ... on ... [n]ewly discovered evidence, if the defendant 

acted with reasonable diligence in discovering the evidence and filing the 

petition or motion." To overcome the one-year time limitation, Faircloth 
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must show that his newly discovered evidence is material, not merely 

cumulative or impeaching, was discovered after the trial, could not with 

due diligence have been discovered before verdict, and would probably 

have changed the outcome of the trial. In re Pel's. Restraint of Brown, 143 

Wn.2d 431, 453, 21 P.3d 687 (2001). 

The evidence proffered by Faircloth is not newly discovered. 

Review of the trial record, the Court of Appeals' 1998 "Ruling Affirming 

Judgmei1t and Sentence," and Faircloth's 2005 personal restraint petition, 

all show that as early as the pretrial period, and for several years after the 

judgment of guilty, Faircloth was aware of the potential defense of the 

battered child syndrome and was aware offacts or alleged facts to support 

that defense. The only facts or circumstances that can now be 

characterized as "newly discovered" are that Faircloth no\v asserts that he 

has recovered a memory of abuse and that he has located an expert witness 

who would testify that Faircloth's recovered memory is probably true. 

But as evidenced by his prior personal restraint petition filed in 

2005, even if Faircloth's recovered memory was believed by ajury, it is 

merely cumulative to other purported facts already known by Faircloth at 

the time of trial and facts known for several years before the current 

petition was filed. To fall within the newly discovered evidence exception 
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to the one-year time limit, Faircloth must show that the "newly discovered 

evidence" is not merely cumulative or impeaching. In re Pers. Restraint 

o.fBrown, 143 Wn.2d 431, 453, 21 P.3d 687 (2001). 

Faircloth ,;vas not reasonably diligent in discovering the evidence 

he now advances; neither was he diligent in bringing his petition for relief 

after the basis for relief was known to him. Because he was not diligent, 

the one-year time bar applies, and his petition should be dismissed. In re 

Cruz, 169 Wn.2d 422, 237 P.3d 274 (2010). Allthe info1111ation that 

Faircloth's new expe11 has relied upon to reach an opinion was available to 

Faircloth at the time of trial,2 with the exception of Faircloth's purported 

recovered memory, which is not materially distinguishable from facts that 

he has alleged previously. Faircloth has not shown that even ifhe had 

exercised due diligence, the testimony of his current expert was not 

available during or before trial or that there was any reasonable excuse for 

his failing to bring his personal restraint petition for several years after the 

2 Dr. Laura Brown enumerates the records upon which she relied in reaching her opinion 
on page 2, section 2(b). Dr. O'Shaunessy, Dr. Maxwell, Dr. Killoran, and Dr. Trowbridge 
each evaluated the defendant in anticipation of trial and offered expert testimony at 
Faircloth's trial. Bob Zornes was the private investigator hired by the defense, who 
interviewed Faircloth to assist defense counsel with trial preparation. The only record 
listed by Dr. Brown that was not specifically discussed during the trial is the report of the 
Faircloth Review Committee. That report, attached hereto as Appendix E, was 
transmitted by DSHS to Sam Davidson, trial attorney for Faircloth, via cover letter dated 
January J 8, 1996 and in response to a defense subpoena for records in preparation for 
trial. 
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issue was known to him. See, e.g., State v. Om'read, 875 So.2d 908, 917 

(La. App., 5 CiL, 2004) (finding that petitioner seeking collateral relief 

based upon the discovery of a new expert failed to shmv that the expert 

could not have been located during trial and also finding that the 

additional evidence was not material). 

Faircloth has not sho\\,'n why he could not have located an expert to 

support his theory rebutting premeditation before or during trial. Thus, he 

has failed to show that he exercised diligence, and his petition should be 

dismissed. State v. Evans, 45 Wn. App. 611, 614-615,726 P.2d 1009 

(1986), citing State v. Williams, 96 Wn.2d 215, 222-23, 634 P.2d 868 

(1981). Regardless whether Faircloth truly was abused by his victim or 

"vhether there is any factual basis to Faircloth's assertions of this kind, 

Faircloth has neveltheless advanced these assertions even before the trial 

began, and in his 2005 PRP he advances these assertions even further. 

Thus, these purported facts have been known to Faircloth for many years, 

and Faircloth, therefore, was not timely in seeking relief in the current 

petition. In re Cruz, 169 Wn.2d 422,237 P.3d 274 (2010). 

4. This Petition Should be Dismissed Because It Is a 
Successive Petition. 
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Faircloth's direct appeal challenged the sufficiency of the evidence 

in regard to the element of premeditation. His 2005 PRP then alleged 

facts and circumstances that he offered as evidence against premeditation, 

including his assertions that he had been sexually abused by the victim. 

Faircloth now asserts in his current petition that he has additional evidence 

that consists of purportedly recovered memories and the opinion of an 

expe11 who opines that Faircloth's recovered memory is probably real or 

truthful. 

Faircloth's recovered memory differs from all other evidence that 

he bas possessed on the subject of premeditation only because it is slightly 

more of the same thing. This evidence is not significantly different in 

quantum or quality and is alike in substance with all prior evidence on this 

subject. Therefore, Faircloth' s cunent petition is based on grounds similar 

to his prior petition and direct review and should be dismissed because it 

is a successive petition. State v. Brand, 120 Wn.2d 365 , 370,842 P.2d 

470 (1992); RCW 10.73.140; RAP 16.4(d). 

5. This Petition Should be Dismissed Because Petitioner 
Has Not Shown that His Restraint Is Unlawful Pursuant 
to RAP 16.4(c). 
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Faircloth has not met his burden of showing that any of the reasons 

for collateral review listed in RAP 16.4(c) apply to his conviction. He 

claims only that he now has, after more than a decade, a recovered 

memory and that he has the opinion of an expert \\'ith which to rebut 

evidence offered at trial. The evidence offered at trial proved beyond a 

reasonable doubt that Faircloth premeditated the murder for which he was 

convicted, but he now claims that he has recovered memories of prior 

abuse by the victim, which he would offer as evidence to show that the 

murder was not premeditated. 

Faircloth has offered nothing to show that there are facts or law to 

s1.lppOli a contention that he received anything but a fair trial; thus, his 

petition should be dismissed. State v. Williams, 96 Wn.2d 215, 228, 634 

P.2d 868 (1981). 

6. Faircloth's Claim Has No Merit 

Faircloth received a fair trial, and a competent jury hearing the 

evidence fOlll1d him guilty beyond a reasonable doubt of premeditated 
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mmder. Viewing similar circumstances in an historical case, the court 

has previously \vritten: 

In sum, this strikes us as a classic case: the defendant loses, 
then hires a new lawyer, who hires a new expert, who examines the 
same evidence and produces a new opinion. We cannot accept this 
as a basis for a new trial. See P. Trautman, Serving Substantial 
Juslice-A Dilemma, 40 Wash.L.Rev. 270 (1965). Inasmuch as 
there is no adequate legal basis for the order granting a new trial, it 
must be considered an abuse of discretion. State v. Hoff, 31 
Wash.App. 809, 814,644 P.2d 763, review denied, 97 Wash.2d 
1031 (1982). 

State v. Evans, 45 Wn. App. 611, 614-615, 726 P.2d 1009 (1986). 

Expel1 witnesses testified at Faircloth's trial, the jury heard the 

testimony of expert witnesses and lay witnesses, and having seen the 

evidence and heard the testimony, the jury found the element of 

premeditation proved beyond a reasonable doubt. 

What we have in the instant case is, purely and simply, a 
question of expert witness competency. Experience has taught us 
that such "experts" rarely agree. What may be a crucial "fact" to 
one, may not be to another. 

Before affirming the grant of a new trial because the 
defense expert presented at trial overlooked or thought unimportant 
a fact or facts now deemed pertinent by an expert who did not 
testify, we must ask whether all of those defendants who could 
now unearth a new expert, who tlnds "new facts"-which if 
believed by the same jury might cause them to acquit-were 
denied a fair trial, i.e. failed to receive substantial justice. Surely 
we have to answer in the negative, or linality goes by the boards 
and the system fails. 
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State v. Evans, 45 Wn. App. at 6] 7-] 8, 726 P.2d 1009 (Reed, .T., 

concurring). The only new fact available to Faircloth's new expert is that 

Faircloth now claims to have recovered a previously repressed memory, 

but the memory that Faircloth now claims to have recovered is not 

substantively distinguishable from claims of abuse that were already 

advanced by his attorneys at trial and conceded in his 2005 PRP. 

Thus, we have the same situation as in Evans, the retention of 
new counsel, who retains a new expert, who reviews the same 
evidence, and presents a new opinion. [The new expert's] opinion 
does not constitute "material facts not previously presented and 
heard", just as the opinion in Evans did not constitute "newly 
discovered evidence." 

State v. Harper, 64 Wn. App. 283,293-294,823 P.2d ] 137 (1992). 

It is not likely that the testimony of Faircloth's new expert would 

change, or would have changed, the verdict of the jury. The new 

testimony is only a weak counterweight to evidence and other testimony 

that was presented at trial. Despite the weak and theoretical nature of the 

proffered nev,· evidence, the testimony would not in any event change the 

outcome of the trial unless the jury believed the new evidence. 

"However, nothing in the findings or the record shows that a jury would 
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be required to, would, or for that matter should, believe it." State v. 

Evans, 45 Wn. App. 611,614,726 P.2d 1009 (1986). 

"When considering whether newly discovered evidence will 

probably change the trial's outcome, the trial court considers the 

credibility, significance, and cogency of the proffered evidence." State v. 

Gassman, 160 Wn. App. 600, 609,248 P.3d 155 (2011), citing State v, 

Barry, 25 Wn. App. 751, 758,611 P.2d 1262 (1980). 

Even if the jury believed that Faircloth has recovered memories of 

his victim abusing him, to add to the memories of abuse that he has 

continuously alleged, it does not follow that the jury would necessarily 

fmd that the abuse negated a finding of premeditation. And even if the 

jury believed that the abuse alleged by Faircloth led to a psychological 

condition, it does not necessarily follow that the element of premeditation 

would be negated. The jury could, and probably would, and for that 

matter should, still find that Faircloth premeditated the murder. 

By bringing forth the discovery of a recovered memory, Faircloth 

has attempted to bring his pe6tion within an exception to the one-year 

time bar. If, however, a new trial would render a result different than the 

guilty verdict of the jury that convicted Faircloth, it would probably be 

because in the fifteen years since Marvin Sides Faircloth murdered Frank 
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Faircloth, memories have faded, witnesses have disbursed or possibly 

died, and because evidence has deteriorated, withered, or been lost, rather 

than because there is any legitimate materiality to Faircloth's purported 

recovered memories or the opinion of his new expert. 

The State disputes whether Marvin Sides Faircloth ever suffered 

abuse by Frank Faircloth, but even if any such abuse ever did occur, the 

evidence in the trial record and the record on appeal proves beyond a 

reasonable doubt that Marvin Sides Faircloth premeditated a murder 

against Frank Faircloth and then carried out the premeditated murder of 

Frank Faircloth. The assertion of the recovery of previously repressed 

memories, on the facts of this case, does not create any probability that the 

ovelwhelming evidence of this case would be disproved, negated, or even 

rebutted. 

F. CONCLUSION 

Faircloth was aware of the battered child syndrome defense prior 

to and during trial. The jury convicted Faircloth of murder in the first 

degree, finding that Faircloth premeditated the murder. Faircloth filed a 
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direct appeal challenging the sufficiency of the evidence in regard to the 

element of premeditation. Several years later, he filed a personal restraint 

petition in which he again raised the issue of premeditation and 

summarized proffered facts that described his mental condition, which he 

asserted was caused from abuse against him by his victim. Several years 

later Faircloth has filed the current personal restraint petition, alleging 

essentially the same exculpatory theories, but now asserting that he has 

recovered previously repressed memories and that he has the supporting 

opinion of an expert witness. 

Faircloth has not been diligent in locating this evidence and has not 

been diligent in bringing his petition after the issues became knovm to 

him. The allegedly recovered memories are not materially different from 

the alleged abuse he described in his 2005 personal restraint petition. 

Even if the allegedly recovered previously repressed memories 

were legitimate, and the State does not concede that they are, these 

memories do not support a contention that, had the trial jury known of 

these matters, the verdict would probably have been different. 

Faircloth received a fair trial and was found guilty beyond a 

reasonable doubt. Faircloth has not met his burden of showing a 

fundamental miscarriage of justice. 
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Accordingly, the prosecution respectfully asks the court: to deny 

and dismiss Faircloth's personal restraint: petition and sustain the finality 

of the jury's verdict. 

DATED: December 5, 2011. 
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Prosecuting Attorney 
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SUPERIOR COURT OF W ASHlNGTON 
COUNfYOF 

STATE OF W ASElNGTON, Plaintiff: 

Defendant 

SID: IJv R-- I b 3~ \ '1 i 
Ifno SID, useDOB: - 5<' _ (.--, 

L HEARING 

1.1 A sentencing hearing was held and the defendant, the defendant's lawyer and the (~ attorney were 

present 

11. FINDINGS 

There being no reason why judgment should not be pronounced, the Court FINDS: 

2.1 CURRENT OFFENSE(S): The defendant was found guilty on ____ ....;/~:;lS...'---I-) _~~_Ci' ..... I-:.:-'-' ___ _ 
(Date) 

by [] plea [ ~-vcroict [] bench trial of: 

I COuNT CRIME RCW DArE. OF CRIME i 
I 

I 
i )-( 

-) -L : 9IJ-3~,u3D d~61 ~"'-r '-'; 

~ '(" , - ( ~,i ""e '-, -t- ~') ;::... : i' -=---T ric C'17 ~ I [I ',j ... 'I e \ 

\.-..1 

I 

I 

as charged m the ( Amended) lnfoxmatlon. 
[ J Additional current offenses are attached in Appendix 2.1. 

[ 1 A special verdict/finding for use offl.R&J'!D was returned on Count(s) ______ . RCW 9.94A.125 •. 310 

[ ] A special verdict/fincling for use of deadly weapon other than a firearm was returned on Count(s) _____ _ 

RCW 9.94A125, .310 
[ ] A special verdict/finding of sexual motivation was returned on Count(s) . RCW 9.94A 127 
[ ) A special verdict/finding for Violation of the Uniform Controlled Substance3 Act was returned OIl CoUDl(s) _____ _ 

RCW 69.500401 and RCW 69.50.435, taking place in a school, school bus, within 1000 feet of the perimeter of a 
school grounds or within 1000 feet of a school bus route stop designated by the school Wstrict; or: in a public park, in a 
public transit vehicle, or in a public transit stop shelter. 

[ 1 The defendant was convicted of vehicular homicide which was proximately caused by a penon driving a vehicle while 
under the influence of intoxicating liquor or drug or by the operation of a vehicle in a reckless ma.tlIlCr and is therefore a 
violent offense. RCW 9.94A030 

[ J Current offenses encompassing the same criminal conduct and counting as one crime in cietcrmining the offender score are 
(RCW 9.94.A.400): 

JUDGMENT AND SENTENCE (Felony) 
(RCW 9.94A.110, .120)(WPF CR 84.0400 (7/95) Pagelof __ _ 



[ ] Othe:r cun=t convictions listed un.cier different cause numbers used in calculating the offc:ndcr scare are (list offcDse and 
cause number): 

2.2 CRIMINAL HISTORY: Prior convictions constituting criminal history for purposes of calculating the offender score are 
. (RCW 9.94A360): 

CRIME DAIEOF SENTENCING COURT DAIEOF AorJ TYPE 
SENTENCE (County & State) CRIME Adult, OF 

Juv. CRIME 

1 

2 

3 

4 

5 

. . [ 1 Addinonal criminal history 13 attached In Appendix 2.2 . 
[1 The defendant committed a current offense while on community placement (adds one point to score). RCW 9.94A360 
[J The court finds that the following prior convictions are one offense for purpoSes of detennin.ing the offender score . 

(RCW 9.94A360): 

2.3 SENTENCING DATA: 

CODm OFFENDER SERiOUS STANDARD Plus E llblDaUlc:tJI for TOtal STANDARD MAXllvillM 
NO. SCORE -NESS RANGE (!lOt including Fxrearm. (F). other RANGE (mcluding TERM 

<:1MDCCIl iC!1l:!;) deadly weapon fiDciing enbaoc"lllcaIJ) 
LEVEL (D) or VUCSA (V) in 

.. proteCted zooe 

----~ ,""-" ~) 
./ \I ' 

l 
-
~-....J~ 

~-..........- .-; --.. '.3d r--. I ,/ ~";c::r; r ',:( - ~C' C I../() .... I -...../ L.,-' - .. ~ :;', .V 

[ ] Additlonal cwn:o.t offe:IJ3e sc:nten.cmg data 13 attached In Appendix 2.3. 

2.4 1'+ EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an exceptional sc:n.tc:nce 

[l.}above [] within [ 1 below the standard range for COlmt(s) ~ .. FindingS of fact and conclusions of law 
are attached in Appendix 2.4. The Prosecuting Attorney [ 1 did [ 1 did 110t recommend a similar sc:ntc:nce. 

2.5 ABILITY TO PAY LEGAL FINANCIAL OBliGATIONS. The court has considered the total amount owing, the 
defendant's past, present and future ability to pay legal. fi.nancial obligations, including the defendant's financial 
resources and the likelihood that the defendant's status will change. The court fu:uis that the defendant bas the ability 
or likely future ability to pay the legal financial obligations imposed hereiIl. RCW 9.94A 142 

[1 The following extraordinary circumstances exist that make restitution inappropriate (RCW 9.94A 142): 

JUDGMENT AND SENTENCE (Felony) 
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ill JUDGMENT 

3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1. 

3.2 [) TheCourtDISMISSESCounts _______________________ _ 

3.3 [l The defendant is found NOT GUILTY of Counts ___________________ _ 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4.1 Defendant shall pay to the Clerk of this Court 

S 
~tirutionro:. __________________________ _ 

JASSCODg 

R1N/R.1N 

PCV 

CRe 

PUB 

WE!. 

FCM 

CDFII.DUFCD 
NTF/SAD/SDI 

CI.F 

EXT 

RJN 

S 

S 
b f<) 

S ~ 
GP~ 

S :Z~' .-, "2.e } J ~ 

S 

$ 

S 

$ 

$ 

$ 

S 

Restirutionro: _____________________________ _ 

Victim assessment 

Court costs, including 

Criminal .filing fee $ 

Witness costs $ 

RCW 7.68.035 

RCW9.94A030, 9.94A.120, 10.01.160, 10.46.190 
GI'J 

-I, D FRe 
6eE. 

9~;/3 ,rO WFR 

Sheriff service fees $ ___ _ 

Jury d.t:mand fee $ ___ _ 

Other $_---

SFRlSFSlSFWIWRF 

JFR 

Fees for court appointed attorney RCW 9.94A.030 

Court appointed defense ex:pcrt and other defense costs RCW 9.94A030 

Fine RCW 9A.20.021; [ 1 VUCSA additional fine deferred due to indigcn.cy RCW 69.50.430 

Drug cof'orcement fund of RCW 9.94A030 

Crime lab fee [ 1 deferred due ro indigency 

Extradition costs 

RCW 43.43.690 

RCW 9.94A120 

Emergency response costs (Vehicular Assault, Vehicular Homicide only, $1000 maximnm) 

RCW 38.52.430 
S Other costs for.. ___________________________ _ 

S 0a; ... ..>~~TAL RCW 9.94A145 

[q-Th.e above rotal does not include all restitution or other legal financial obligations, which may be set by l.ater order of 
the court. An agreed restitution order may be entered. RCW 9.94A 142; A restitution hearing: 
[ 1 shall be set by the prosecutor ,-... 
[~1S sclleduled for j ~ ~~ 27 a, -+ cr·' <90 A) Ai( \. 

[ 1 RESTl11ITION. Schedule attached., Appendix 4.1. 

[ ] RestiOltion ordered above shall be paid jointly and sevc:rally with: 
NAME of other defendant CAUSE NUMBER CVictim IllUDe) (Amount-$) 

[ 1 The Department of Corrections may immediately issue a Notice of Payroll Deduction. RCW 9.94A200010 
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All paymcits shall be made in ac.corciance with the policies of the clerk and on a schedule estabfuhcd by the Depsrtmcnt of 
Corrections, commencing immediately, unless the court specifically sets forth. the rate here: Not l=s than. 

s ________ per month commencing ____________ . RCW 9.94A145 

[ J In addition to the other costs imposed herein the Court finds that thedefcndant has the means to pay for the cost of 
incarceration and is ord.ered to pay such costs at the statutory rate. RCW 9.94A 145 

[] The defendant shall pay the costs of services to collect unpaid legal financial obligations. RCW 36.18.190 

The.financial. obligations imposed in this judgment shall bear interest from the date of the Judgment until psymcnt in full, 
at the rate applicable to civiljlldgments. RCW 10.82.090. An award of costs on appeal against the defi:odantmJiy be 
added to the tota.llegal financial obligations. RCW 10.73 

4.2 M HIV TESTING. The Health Department or designee shall test and counsel the defendant for BIV as soon as po8Slble 
and the defendant shall fully cooperate in the testing. RCW 70.24.340 

WnNA TESTING. The defendant shall have a blood sample drawn for purposes of DNA identification analysis and the 
defendant shall fully cooperate in the testing. The appropriate agency, the county or Depar1ment of Comctions, sb.all 
be responsible for obtaining the sample prior to the defendant's release from confinement.. RCW 43.43.754 

4.3 The defendant shall not use, own, or possess £ireamJs or ammunition while 1.mcler the supervision of the Department of 
Corrections. RCW 9.94A120 

4.4 The defendant shall not have contact with ________________ _ (name,DOB) 

including. but not limited to, personal, verbal, telephonic, written or contact through a third party for ____ _ 
years (not to exceed the maximum statutory sentence). 
[ 1 Domestic Violence Protection Order or Anti-Harassment Order is attached as Appendix 4.4. 

4.5 OTHER: _____________________________________ _ 
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4.6 CONFINEMENT OVER ONE YEAR The defendant is seotenced as follows: 

(a) CONFINEMENT. RCW 9.94A400. Defendant is sentenced to the following term of total. confinement in the 
custody of the Department ofCorrectioos: 

_______ months on Count 

months on Cotmt ------- _______ months on Count 

months on COtmt ------- ______ months on Count 

Actual number of months of total confin~t ordered is: (; 'I [) 
(Add mandalory fircann mel cIeadly weapoos cnbana:ment time 10 !'\Ill '-.. -a-'c::;1tIVe7 . .....:1y;---!'to-othcr'7--COUllI:s,--lCC--=Sccti---:-·OO--::2..3~. Sezd:'--encm---'·'-:ng-:Daa,=---&bovc-:--').:-

All counts shall be served concurrently, except for the portion of those counts for which there is a special finding of a 
firearm or other deadly weapon as set forth above at Section 2..3, and the following which shall be served consecutively: 

The sentence herein shall nm consecutively with the sentence in cause numbcr(:;) 

but concurrently to any other felony cause not referred to in this Judgment. RCW 9.94A400 

Confinement shall commence immediately unless otherwise set forth here: _____________ _ 

(b) The defendant shall receive credit for time served prior to sc:ntencing if that confinement was solely under this cause 
number. RCW 9.94A120. The time served shall be computed by the jail unless the credit for time served prior to 

sentencing is specifically set forth by the court: _____________________ _ 

4.i COMMDNITY PLACEMENT AND COMMI1NITY CUSTODY. RCW 9.94A120. Communitypl.a.cemcnt is 
ordered for a community placement eligible offense (e.g., sex offense, serious violent offense, secoodd.egree assault, any 
crime against a person with. a deadly weapon finding, Chapter 69.50 or 69.52 RCW offense), or community custcxiy is 
ordered to follow work ethic camp if it is imposed, and standard mandatory conditions are ordered. Community placement 
is ordered for the period of time provided by law. 'While on CODJIIU.mity placement or community custody, the defendant 
shall: (l) report to and be available for contact with the assigned. community corrections officer as directed; (2) wotk at 

Department of Corrections-approved education, employment and/or community service; (3) not consume controlled 
substances except pursuant to lawfully issued prescriptions; (4) not unlawfully possess controlled. substances while in 
community custody: (5) pay supervision fees as determined by the Department of C~tioru;. The residence location and 
living ammgc::ments are subject to the prior approval of the Department of Correctioos while in community placemau: or 
community custody. 
;~JTht: defendant sball. not consume any alcohol· I-

1£.J.Befendant shall have no contact with: . <.. \ G.~\ \. \j'" 

[ lBefendant shall rema.inf1 within [ J outside of a specified gJ&.aphical botni' C I' W ,I. I " ,'-\.-1 ! . fl ( \</ c \.:0 

[<-fThe defendant shall participate in the following crime related treatment or counseling services: _______ _ 

:6 b:--, I 0«'&, C~\·-: ~c:; C,, \" <' \ \C: C; ~V'I C\ rxi &: \ \,c" >''' . P 
UThe defendant shall comply with the following crime-related prohibitions:. ______________ _ 

_ ""-..:.;/1 .... 1
:...0. ':.:,' ' '''''.;.~:::::l;...;...Ji'~w...r .... -t-:...._:.( ... • '"'\";'~. ' .... ' ..:=.-;..,u~:::..._ ......... ~'"""" ...... L...W;..::::.;:::.J...!=,~..J...¥~~""""'..w.....L.:!<..c:>.....-4~..!...l,;>-W..--;......:-...LJ...)...:......~~' \ -=-'\.. ~ .. ,J . 

Oilia~ilitiom: __ ~ ______________________________________________________ __ 

, ~ e 

,-, ~ . .' I --..., - -' , ,; ,', '"""' ..... ..., ,\. \J " S- \" ' 1': ,-:-'11 : .,o j. (\ j i . ( ) \ ), < - 0 't"D 0 C\ 

_______ - ____ --=-=:-:-::::-~---------- ([ ) See additional page fur other conditions of sentence) 
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4.8 [ J WORKETInC CAMP. RCW 9.94A137.RCW72.09.410. ThecourtfiDdstbatciefc:ndamis eliglble and is lik:elyto 
qualify for work ethic camp aDd the court ~ that the defendant serve the se:oicnce at a wor:k ethic camp. If the 
defendant successfully completes wen ethic camp. the department shall convert the period of worl:: ethic camp n confinc:mc:m at the rate of one day of'W01'k ethic camp to three days of total standard ocmfinc:mc:nt Upon completion of 

• J work ethic camp. the d.efc:ndant shall be messed on community custody for any remaining time of toial confinement, 
subject to the oonditions below. Violation of the conditions of COIII1III.mity custody may result in a retllm to total 
confincmc:nt for the balanccofthe defi:ndant's remaining time of total confinement. The conditions of corm:rn.mity custody 
arc stated ~ in Section 4.7. 

4.9 OFF LIMITS ORDER (bwwn drug trafficker) RCW 10.66.020. The following a.rea.s arc offl.imits to the defendant 
while UDder the supc:rvision of the County Jail or Departmc:nt ofCoacctions: ____________ _ 

________ __"--=--:--------- ([ ] See additional page for otl:u:r conditions of sentc:nce) 
JUDGMENT AND SENTENCE (Prison) 
(RCW 9.94A.ll0, .120)(wpF CR 84.0400 (7/95) P~e ___ of ____ __ 



V. NOTICES AND SIGNAnJRES 

5.1 COLLATERAL ArrACK ON JUDGMENT. Ally petition or motion for collateral attack on this judgment and 
sentence, including but not limited ttl any personal restraint petition, state habeas cOI1'us petition, motion to vacate 
judgment, .motion to withdraw guilty plea, motion for new trial or motion to arrestjudgment.lIltlSt be filed within one 
year of the final judgment in this matter, except as provided for in RCW 10.73.100. RCW 10.73.090 

5.2 LENGm OF SUPERVISION. The defendant sh.all remain under the coun'sjurisdiction and the supenision of the 
Department of Corrections for a period up to ten years from the date of sentence or release from confinement, 
whichever is longer, to assure payment of all legal financial obligations. RCW 9.94A.145 

5.3 NOTICE OF lNCOME-WITHHOLDING ACI10N. If the court has not ordered an immediate notice of payroll 
deduction in Section 4.1, you are notified that the Department of Corrections may issue a notice of payroll deduction 
without notice to you if you are more than 30 days past due in monthly payments in an amount equal to or greater 
than the amount payable for one month. RCW 9.94A.200010. Other income-withholding action under RCW 9.94A 
may be taken without further notice. RCW 9.94A.2ClOO30 

5.4 RESITIUTION HEARING. 
[)"! Defendant waives any right to be present at any restitution hearing (sign initials): ___________ _ 

5.5 Any violation of this Judgment and Sentence.is punishable by up to 60 days of confinement per violation. RCW 9.94A200 

Cross off if not applicable: 
5.6 FIREARMS. You may not own, use or possess any firearm unless your right to do so is restored by a court of 

record. (The court clerk shall forward a copy of the defendant's driver's license, identicard, or comparable 
identification, to the Department of Lcensing along with the date of conviction or commitment). RCW 9.41.040, 
9.41.047 

5.7 SE..X OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. Because this crime involves a sex offense, you 
are required to register with the sheriff of the county of the state of Washington where you reside. You must register 
immediately upon being sentenced unless you are in custody, in which case you must register within 24 hours of your 
release. 

If you leave the state following your sentencing or release from custody but later move back to Washington, you 
must register within 30 days after moving to this state or within 24 hours after doing so if you are under the 
jurisdiction of this state's Deparoneru of Corrections. 

If you change your residence within a county, you must send written notice of your change of residence to the 
sheriff within 10 days of moving. If you change your residence to a new county within this state, you must register 
with the sheriff of the new county and you must give written notice of your change of address to the sheriff of the 
county where last registered, both within 10 days of moving. If you move out of Washington state, you must also 
send written notice within 10 days of moving to the counry sheriffwith whom you last registered in Washington state. 

5.8 OTHER: ______________________________________________________________ _ 

DONE in Open Court and in the presence of the defendant this da~te:_3 - d/)- r? ~/ . 

. ~,A r:~~ 

~-/? /? ~. //.~ ,//~ti1~m~~.SAWYE~-:-
~,-----t:::-~ . .f).~ )[ /l(;r,1t \c I.!-- £r::;?eC.. V'HII\C 1, 

-.4 s utine; Attorney ~t Detet:d:mt 
WSBA # '1 C j' ~ WSBA # 6 ,/1 j 
Print name: cO Ci:.7 6 t,...o..f Ir:- J c----.fu.nt nam:r It- a /.,. I d f'-
Translator signaturelFrint name: _ 
I am a certified interpreter of. or the court has found me otherwise qualified to int.erp:et. lhe 
ianguage. which the defendant l.ID.derstands. I translated this Jucl.gr!::ent and Sentf.-nce for tile defendant into that language. 

JUDGMENT AND SENTENCE (Felony) 
(RCW 9. 94A. 110 •. 120)(WPF CR 84.0400 (7/95) Page 6 of __ ~_ 



CAUSENUMBERofthiscase: __ q-,--fi~' _-....;..J--'-()Q~--::O~5_1_--I7~ ______ _ 
I, PAT SWART U ~ , Clerk of this Court, certify that the foregoing is a 

.~ full, true and correct copy of the Judg:mcnt and Sentence in the above-<:ntitled action. now on record in this office. 

WTINESS my band and seal of the said Superior Court affixed this date: _____________ _ 

Clerk of said County and State., by: _____________________ , Deputy Clerk. 

IDENTIFICATION OF DEFENDANT 

SID No .. _____________ _ ~teofBirth~ ___________ _ 

(If no SID ta.ke fingerprint card for State P!UI'OI) 

FBI No. _____________ _ ~IDNo. ____________ _ 

PCNNo. _____________ _ Oili= _______________ _ 

Alias name, SSN, OOB: 

Race: Edmicity: Sex: 
[ ] Asi.a.nlPacmc Islander [] Bl.ack/ African-American [1 Caucasian [ 1 Hispanic [ 1 Male 

[ ] Native American [l~ _______________ __ [ 1 Non-Hispanic [ 1 F=aJ.e 

FINGERPRINTS I attest that I saw the same defendant who appeared in Court on this document affix his or her fingerprint:s 

DEFENDANTS SIGNATIJRE: 

and signature thereto. Clerk of the Court: --h~c.rn'<--------- , Deputy Clcrl.: Dared.: _____ _ 11'-;'", / r;:;:: -==--
a~~~=io)k 

JUDGMfu'IT AND SENTENCE (Felony) 
(RCW 9.94A.ll0, .120)(WPF CR 84.0400 (J/95) Page7of __ _ 



Ili THE SUPERI( COURT OF THE STATE OF WAS BGTOR 
Ili AND FOR THE COUllTY OF HASOli 

STATE OF WASHINGTON, ) 
) 
) 

Plaintiff, ) 
) 

vs. ) 
) 
) 

NO. 95-1-00051-7 

WARRANT OF COMMITMENT R2 ''''';;Q,,-'-o . 
(We) ~"'-'? -:: &: FILED 

MARVIN FAIRCLOTH ) 
MAR 27 199s Defendant. ) 

) 
i"~,~ I JWARTOS 

THE STATE OF WASHINGTON 
:>upenor Cour. • j' • CI$tf( of .k... 

, .y aSOn Co. w~ rt;;I 

TO: The Sheriff of Mason County. 

The defendant: KEITH MURPHY has been 
convicted in the superior Court of the state of Washington of the 
crime(s) of: 

eOUNT I: MURDER IN THE FIRST DEGREE 

and the Court has ordered that the defendant be punished by serving 
the determined sentence of: 

[XX] _fo---,tf=-'_o __ C~) (Months) -CHIrHJ/PRISON on Count No. 
__________ CDays) (Months) JAIL/PRISON on Count No. 
_________ CDays) (Months) JAIL/PRISON on Count No. 

I 

[ J PARTIAL CONFINEMENT. Defendant may serve the sentence, 
if eligible and approved, in partial confinement in the following 
programs, subject to the following conditions: 

[ 

work crew 
work release 

) home detention 
] day reporting 

(Days) (Months) of partial confinement in 
the County JAIL 
(Days) (Months) of total confinement in 
the county JAIL 
Days confinement converted to 
hours community service 

DEFENDANT shall receive credit for time served prior to this date: 
(XX] To be calculated by the staff of the Mason County Jail 
[. ] In the amount of Days. 

~J YOU, THE SHERIFF, ARE COMMANDED, to receive the defendant for 
classification, confinement and placement as ordered in the 
Judgment and Sentence. 

Warrant of Commitment 



[ ~ YOU, THE SHERIFF, ARE COMMANDED to take and deli ver the 
defendant to the proper officers of the Department of Corrections; 
and 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE 
COMMANDED to receive the defendant for classification, 

confinement and placement as ordered in the Judgment and Sentence. 

[ ] The DEFENDANT is committed for up to (30) days evaluation at 
the Western state Hospital or Eastern state Hospital to determine 
amenability to sexual offender treatment. 

YOU, THE SHERIFF, ARE COMMANDED to take and deli ver the 
defendant to the proper officers of the Department of Corrections 
pending delivery to the proper officers of the Secretary of the 
Department of the Department of Social and Health Services. 

YOU I THE PROPER OFFICERS OF THE SECRETARY OF THE DEPARTMENT OF 
SOCIAL AND HEALTH SERVI CES I ARE COMMANDED to receive the 

defendant for evaluation as ordered in the Judgment and Sentence. 

Dated this Day of _15'\_ . .l..-..!.-~.r-l.W~·\..C~· 0-~~ ___ 1 19 q ~ 

By Direction of the HONORABLE 

JAMES 8. SAWYER II 

Judge 

Mason County Clerk 

cc: prosecuting Attorney 
Defendant's Lawyer 
Defendant 
Jail 
Institutions (3) 

warrant of commitment Page 2 of 2 



SUPERIOR COURT OF WASHINGTON 
. COUNTY OF 

STATE OF WASHlNGTON, Plaintiff, 

Defendant 

RE.C~WED & ALED 

MAR 27 1996 

No. 

FlNDJNGS OFFAC! AND CONCLUSIONS OF LAW FOR 
AN EXCEPTIONAL SENTENCE 

APPENDIX 2.4 JUDGMENT AND SENTENCE 

AA exceptional sentence [ J above ( 1 within ( ] below the standard range should be imposed based upon the following 
Findi.ngs ofFaJ::t and Conclusions of Law: 

1 FINDIN"GS OF FACT 

IT. CONCLUSIONS OF LAW 

Dated: 1 - a2.. ") -t? 

JUDGMENT AND SENTENCE (Appendix 2.4, Findings/Conclusions Exceptional Sentence) 
CRCW 9.94A.1l0, .120)(WPF CR 84.0400 (3/95) Page __ of __ 
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IN THE COURT OF APPEALS OF THE ~I~rJ;-!Pf WASHINGTON 
: . ~. ',J t. ~ , " . . .' ; : " . , . 

STATE OF WASHINGTON, 

Respondent, 

v, 

MARVIN FAIRCLOTH, 

Appellant. 

STATE OF WASHINGTON, 

!H ,.--' . 

DIVISION II 
"98 FEB 25 P3 :12 

~) 
~ 

No, 20549-1-11 

consolidated with 

co 
-< 

c.n 
-I 
)::>" 
--'. 
Ii 
C' 

. , 
-~ : -
'7 
~. : 

- -
(,-) 
-I 

S. 

~ 
c:; ' ' 

'-' 
-1"\ 
-1"\ -
:~J ,- , 
r<) ':-_l ::: 
r -~\ 

-::--[1, 
~ ==sa -- -"\ rn cs '? 

0 V1 
;;:-

Respondent, 
No. 20644-7-11 qS--/- 5 d-'5 

v. 

KEITH MURPHY, 

A pellant. 

RULING AFFIRMING 
JUDGMENT AND SENTENCE 

Marvin Faircloth and Keith Murphy appeal their Mason County Superior Court 

convictions of murder in the first degree, RCW 9A.32.030, · and their sentences in 

excess of the Sentencing Reform Act standard range imposed following the 

convictions. Faircloth and Murphy contend that State failed to provide sufficient 

evidence of premeditation and that the trial court erred in imposing an exceptional 

sentence based on deliberate cruelty. 1 After a brief review, this matter was set for 

determination as a motion on the merits. RAP 18.14. 

1The SRA standard range sentence is 250-330 months, The trial court imposed 640 
months for each defendant. 
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FACTS 

Keith Murphy and Marvin Faircloth resided in the home of Frank Faircloth, the 

murder victim.2 At approximately midnight on February 26, 1995, the victim went 

upstairs in his home and visited the bedroom shared by Murphy and Faircloth. The 

victim witnessed both Murphy and Faircloth smoking cigarettes and "huffing"3 paint. He 

told them that they would have to move out the next day. Shortly after the victim left 

their room, Murphy and West decided to kill him. Murphy grabbed a Jack Daniels bottle 

and Faircloth grabbed a spear-type object and the two headed downstairs to the 

victim's bedroom.4 

Over a 25-minute period of time, the victim fought for his life by running from 

room to room while Murphy and Faircloth disconnected the telephone and attacked him 

with knives, the whiskey bottle, a hammer, a long pole with a spike on the end and a 

2Frank Fairc,:loth had adopted Marvin Faircloth. For clarity, this court will refer to Frank 
Faircloth as the victim. 

3The process of "huffing" was described at length at trial but basically involves spraying 
aerosol pai!]t into a plastiC baggy and inhaling it quickly. 

4According Jo the statement of Faircloth, the events transpired as follows: 
A: He was laying in bed, then Keith walked in, looked at him, 

said "what the fuck," bam, right over the head with the bottle, Frank gets 
up, runs, tries to run from, from the room, I waited until he got in the living 
room, stabbed him with my spear, he falls to the ground and .... 

Q: Where [did] you stab him? 

A: I don't know, I think in the back. Then ... ran upstairs real 
quick and came back downstairs he was trying to make a break for the 
door so I grabbed him and pulled him back in, a couple of knives came 
into the subject so he got stabbed a few times. 

2 
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table leg. Murphy and Faircloth made the victim tell them that he loved them. They 

called the victim a liar. 

During the attack, the victim repeatedly called out to Bryce West, a 16-year-old 

resident, to call police. West, who was upstairs in his bedroom because Faircloth had 

threatened to kill him too if he came out, did not immediately call the police. After the 

victim finally died, Faircloth returned to West's bedroom, made him come downstairs 

and help clean up, and then Faircloth and Murphy took the victim's body into the woods 

where they smashed out his teeth (to conceal his identity) and burned him. After the 

two left the house with the body, West left. and contacted the police. 

A jury convicted both Murphy and Faircloth of first degree murder. The trial court 

imposed exceptional sentences, citing deliberate cruelty via the "twenty minute torture 

death that these two individuals inflicted on Frank Faircloth" as the sole basis for 

imposing exceptional sentences. This consolidated appeal follows. 

PREMEDITATION 

Murphy and Faircloth contend that the State failed to prove the element of 

premeditation. This court review challenges to the sufficiency of the State's evidence 

on well-settled standards. 

Evidence is sufficient to support a conviction if, "after viewing the evidence in the 

light most favorable to the prosecution, any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt." City of Seattle v. Slack, 

113 Wn.2d 850, 859 (1989); State v. Green, 94 Wn.2d 216 (1980). "A claim of 

3 
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insufficiency admits the truth of the State's evidence and all inferences that reasonably 

can be drawn therefrom." State v. Sanchez, 60 Wn. App. 687, 693 (1991) (quoting 

State v. Porter, 58 Wn. App. 57,60 (1990». The court must give deference to the trier 

of fact who resolves conflicting testimony, evaluates the credibility of witnesses, and 

generally weighs the persuasiveness of the evidence. State v. Walton, 64 Wn. App. 

410,416, review denied, 119 Wn.2d 1011 (1992). Credibility determinations are for the 

trier of fact and are not subject to review. State v. Camarillo, 115 Wn.2d 60, 71 (1990). 

Circumstantial evidence is accorded equal weight with direct evidence. State v. 

De/marter, 94 Wn.2d 634, 638 (1980). 

The· State has the burden of proving all the elements of a crime beyond a 

reasonable '·doubt. State v. McCullum, 98 Wn.2d 484, 494 (1983). In order to convict 

both Murphy and Faircloth of murder in the first degree, RCW 9A.32.030, the State had 

to prove beyond a reasonable doubt that Murphy and Faircloth caused the death of the 

victim with premeditated intent. 

Premeditation has been defined as "the deliberate formation of and reflection 

upon the intent to take a human life." It involves the "mental process of thinking 

beforehand, deliberation, reflection, weighing or reasoning for a period of time, however 

short." State v. Ollens, 107 Wn.2d 848, 850 (1987) (citing State v. Robtoy, 98 Wn.2d 

30,43 (1982); State v. Brooks, 97 Wn.2d 873, 876 (1982), review denied, 103 Wn.2d 

1005 (1984»). Premeditation is a separate element of first degree murder, and is not 

synonymous with intent. Brooks, 97 Wn.2d at 876. The State bears the burden of 

4 
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proving beyond a reasonable doubt that the defendant premeditated the offense. State 

v. Lane, 112 Wn.2d 464, 472 (1989). It is not enough to show that premeditation was 

possible; there must be actual evidence that premeditation took place. State v. 

Bingham. 105 Wn.2d 820. 826 (1986). 

Premeditation may be based on circumstantial evidence provided the evidence is 

substantial and the inferences drawn by the jury are reasonable. State v. Pirtle. 127 

Wn.2d 628. 644 (1995). Evidence of sustained violence and defensive or multiple 

wounds on the victim may also indicate the presence of premeditation. State v. 

Millanie, 80 Wn. App. 237, 248 (1995). 

Murphy and Faircloth argue that their killing of the victim was not premeditated 

but a spur of the moment decision made by them together in their bedroom with 

diminished capacity because they had just finished huffing paint. They contend that 

there was no discussion or planning. they just did it. In response to the testimony of 

various witnesses that both, but primarily Faircloth, had discussed killing the victim in 

the months leading up to the murder, they contend that their conversations were "just 

statements .... ; they were not seriously contemplating murder. 

Murphy and Faircloth's arguments regarding lack of premeditation are not 

persuasive. Not only did the State present substantial evidence that both had 

discussed killing the victim prior to the actual murder, but the fact that they made the 

decision to kill him while upstairs in their room, then grabbed weapons and proceeded 

downstairs to carry out their plan indicates premeditation, however short. State v. 

5 
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Mil/ante, 80 Wn. App. at 248; State v. Hoffman, 116 Wn.2d 51, 82-83 (1991). 

Premeditation on the part of Faircloth is further evidenced by the fact that he left the 

attack, went upstairs to West's room to threaten him and have a cigarette, and then 

returned to finish the killing. 

Murphy and Faircloth argue that they were unable to premeditate the killing 

because ofthe paint huffing, which they contend drove them to this impulsive act and 

rendered them incapable of planning the killing .. However, in light of the testimony 

provided by Dr. Muscatel (who evaluated only Murphy) and Dr. Trowbridge (who 

evaluated both Murphy and Faircloth), this argument also fails. 

VVhile Dr. Muscatel explained in detail how the use of inhalants such as spray 

paint can rob one of one's impulse control, Muscatel conceded that Murphy's behavior 

was intentional, and that he did not discuss deliberation with him. Furthermore, while 

Muscatel contends that huffing could affect premeditation, he conceded that he did not 

know whether Murphy had the capacity to premeditate the killing. 

Dr. Trowbridge, on the other hand, evaluated both Murphy and Faircloth and his 

opinion was :that the behavior of both was planful, goal directed, and organized and was 

not random:'incoherent, irrational or unsensible. It was his opinion that this was not an · 

impulsive act on the part of Murphy or Faircloth and, while huffing paint can affect one's 

judgment, the effects of huffing are very short-acting. This combined with evidence of 

intentional behavior like unplugging the victim's phone and changing weapons, 

combined with the fact that both appel/ants have very accurate memories of what 

6 
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transpired (unlike excessively drinking alcohol when people tend to black out), led 

Trowbridge to his opinion that this was "planful" behavior. 

The State presented evidence that Murphy and Faircloth had a motive for killing 

the victim, procured weapons, and perpetrated a sustained and violent attack lasting 

over a period of time. See Millante, 80 Wn. App. at 248. They discussed killing the 

victim prior to the time of the crime and repeated their intention on the night of the 

crime. They unplugged the telephone and threatened to kill West. Viewing the 

evidence in the light most favorable to the State, there is sufficient evidence to establish 

premeditation on the part of both defendants. 

EXCEPTIONAL SENTENCES 

Murphy and Faircloth contend that the trial court erred in imposing exceptional 

sentences based upon deliberate cruelty. Both concede that deliberate cruelty is a 

factor that, as a matter of law, can justify an exceptional sentence. They argue that the 

facts of this case do not amount to deliberate cruelty. They are wrong. 

Deliberate cruelty consists of gratuitous violence, or other conduct which inflicts 

physical, psychological or emotional pain as an end to itself, and which has not been 

considered in computing the presumptive range for the offense. State v. Smith, 82 Wn. 

App. 153, 163 (1996); State v. Strauss, 54 Wn. App. 408 (1989). These include cruel 

acts "of a kind not usually associated with the commission of the offense in question," 

State v. Cope/and, 130 Wn.2d 244, 296 (1996). which exhibit callous disregard for the 

victim. State v. Cannon, 130 Wn.2d 313,333 (1996). 

7 
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Here, the trial court cited the 20-minute torturous death of the victim as 

warranting the exceptional sentence imposed. The record fully supports this reason. 

Murphy and Faircloth brutalized the victim for over twenty minutes while he screamed 

for help and tried to escape. They repeatedly stabbed and beat him with a variety of 

weapons. The assaults leading to the murder took place in nearly every room in the 

house. They unplugged his phone so that he could not call for help. As they savaged 

the victim, Murphy and Faircloth forced the victim to tell them that he loved them. The 

record supports a finding of deliberate cruelty.5 Accordingly, it is hereby 

ORDERED that the judgments and sentences are affirmed. 

DATED this J JfM day of.".=-~~~=...:loi'J'---______ ' 1998. 

cc: Eric Valley 
Thomas E. Doyle 
Robert M. Quillian 
Hon.James B. Sawyer 
Mason County Superior Court 
Cause No. 95-1-00051-7 

No. 95-1-00052-5 

5Neither Murphy nor Faircloth challenge the duration of 640 months imposed by the trial 
court. 

8 
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G\ IN THE COURT OF APPEALS OF THE STATE OF WASWNGTON 
~[~:.. ' .. J'<~. ,\ ~I _ 

STATE OF WASHINGTON, 

Respondent, 

v. 

MARVIN FAIRCLOTH & 
KEITH MURPHY, 

Appellant. 

DIVISIONn 
:H ':(]C-": . - - " 

No.20S49-1-I1 
"98 AUG -4 All:3 5 

consolidated with 

No.20644-7-1I 

MANDATE 

Mason County Cause No. 
\/"95-1-00051-7,95-1-00052-5 

, 
The State of Washington to: The Superior Court of the State of Washington 

in and for Mason County 

This is to certify that the Court of Appeals of the State of Washington, Division n, 
entered a Ruling Affirming Judgment and Sentence in the above entitled case on February 24, 
1998. This ruling became the final decision terminating review of this court on June 9, 1998. 
Accordingly, this cause is mandated to the Superior Court from which the appeal was taken for 
further proceedings in accordance with the determination of that court, 

Indeterminate Sentence Review Board 

Gary Burleson ' 
Mason Co Prosc Atty Ofc 
PO Box 639 
Shelton, W A. 98584 

Robert Mason Quillian 
Attorney At Law 
2633a Parkmont Lane SW 
Olympia, W A. 98502 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and affixed the 
seal o;;aid Court at Tacoma, this 
3(/ day of August, 1998. 

Thomas Edward Doyle 
Attorney At Law 
2633a Parkmant Lane SW 
Olympia, W A. 98502 

James Byron Sawyer 
Mason Co Superior Ct Judge 
P.O.BoxX 
Shelton, W A. 98584 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
' ::' CJ I:: 

DIVISION II 
.- f lCP I.n 

\ 0 ,-< -i LT1 G 

I 
::t;.. C -i ::z: c: r, = , ~Bl c -=: c..)~' 

... ' .. _--f 

rr; ::,..) ~a '"r 
- ' ..,.t:::.1 =;-: C) (J1 --rj r= 

In re the 
Personal Restraint Petition of 

~ 
::n- ~~;; :7-' -< :;' ::!: - ~ -".) 

~-... -. 
1 ~~: - .~, ,-
i - = {I' 
I -..J 

No. 33901-3-IJ 

MARVIN FAIRCLOTH, ORDER DISMISSING PETITION 

Petitioner. Q5-/-fS/-7 

Marvin Faircloth seeks relief from personal restraint imposed tollowing his 1996 

conviction of first degree murder. Faircloth contends that he received ineffective 

assistance of counsel and that his exceptional sentence is unlawful under Blake!.v v. 

Washington, 542 U.S. 296 (2004). 

Personal restraint petitions challenging a judgment and sentence generally must 

be filed within one year after the conviction becomes final. RCW 10.73.090(1). 

Faircloth's conviction became final when this court filed its mandate· disposing of his 

direct appeal on August 3, 19%. No. 20549-1-Il; see RCW lO.73.090(3)(b). 

Because Faircloth's iss.;es do not trigger an exception to the one-year statute of 

limitations, his petition must be dismissed as untimely. See RCW 10.73.100; see also 

Stale v. Evans, 154 Wn.2d 438, 448 (Blakely does not apply to convictions that were final 

before it was filed in 2004), cert. denied, 74 U.S.L.W. 3273 (2005). 

Accordingly, it is hereby 



33901-3-Il/2 

ORDERED that this petition is dismissed under RAP 16.11(b). 

DATED this aD day of No~tYY\'cQ L m_ ' 2005. 

cc: Marvin Faircloth 
Mason County Clerk 
County Cause No. 95-1-00052-5 
Therese M. Wheaton 
Gary P. Burleson 

2 
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RECEIVED JAN 2 2 1996 

RECEIVED JAH 1 § 1006 

STATE OF WASHINGTON 

DEPARTMENT OF SOCIAL AND HEALTH SERVICES 
PO Box 45714 • Olympia WA 98504·5714 • (206) 438-8415 • (SCAN) 585·8415 • (FAX) (206) 407·2125 

Sam Davidson 
PO Box 68 

January 18, 1996 

Shelton, Wa. 98584 

Dear Mr. Davidson: 

You had subpoenaed certain records and reports relating to the Faircloth trial from the Department of Social 
and Health Services (DSHS). We have provided you with a number of documents you requested. At that 
time, we infonned you that there may be other documents referring to Mr. Faircloth, and that we would 
share them with you. After review, we have determined that the enclosed Fatality Review is also 
disclosable. Delay occurred due to the need to detennine the status of the document and do the redaction 
process. 

The document was created at the request ofDSHS by a panel of child welfare experts from outside the 
department Their purpose was to identify areas of concern, as illustrated by the death of Mr. Faircloth, for 
further action by the department. Fatality Reviews are routinely conducted when a child death occurs. We 
felt that such a review was also warranted in this case. The preliminary fmdings are being examined by the 
department, and appropriate follow-up action is being taken. Redacted portions relate to minors in care 
and persons who ~e not employees of the Department of Social and Health Services. 

As noted above, the findings of the report are preliminary to the department's review and taking of 
appropriate action. One such action has been the investigation of one of the allegations made in the report. 
With the concurrence of the affected employee, we have enclosed thefmdings of that investigation to 
assure the record is clear. We have redacted the social worker's name as the allegation was not 
substantiated and the names of minors. 

We believe that we have provided all the documentation in our possession related to your request. lfyoll 
have any questions regarding the material sent you, please let me know. 

cc: 

Smcerely, 

!Jtu~ 
J.,all1' Evans, Regional Adntinlsttator 
DiviSion of Childrert and Family Services 

. Department of Social and jalth Services 

Rosalyn Oreskovich ! CiaI)' Bllrleson 
Lee Arm Miller 



:N:'RCDGC':':CN 

The pu..-pose of t:his :::-eport: is to ··out:line the t:'ndincs of t!le 
Fai=cloth Rev::"ew committee and tc· .1:.ay out recommendations 
secondary t:o t:tlese findins:s. Initially, individual commii:cee 
members were unsure of the scope of thei:::- =eview. However, af~er 
me'eting for approximately 16' hours as a group, the scope of the 
review became c~earer and the committee foc~sed on the following 
areas: policies, procedures and practices of the Division of 
Children and Family Services (DCFS) in regard to this oarticular 
foster/adopt home and. recommendations to aid. in avert:i;g similar 
t:::-agedie~ f=om occurr~ng. 

The Committee was clear at the oucset, that che cask of the gr~uD 
would be t:o focus on issues wi~hinthe ioster/adopt home that may 
have contributed to che death of a foster pa=enc by twO you..Tlg men 
who were placed in the home by DCFS social workers. 
The reoort: seoarates the' issues i:lt:o four cacecories (Licensinc 
Issues ~ System Issues, Ccmmunicacion Issues ana Social Work -
Practice Issues) _ Overlap was fou...Tld i:l all four a::-eas, 
Approximacel'y 40 hours of committee and. scaff l:ime was spent 
reviewing case material and ince::-.riewins sea:f ~efore che reocr:: · 
could be written. rnitial:y the review ccmm~t:ee met in ReC'~cr-
6' s, regional office . . Ai::er =he :"nitia: meecing', the commi~::e-= 
refocused its work and reduced t~e number of DC~S sca== 
oarcicinancs to a minimum. The committee t~en held it's 
~ubsequent meet:ings i~ the Shelton DCFS off~ce. :~ acc~::icn, 
several mernbe::::-s of the commi:::.ee spent:. t'I/O hours w~t::-: Lal..:.::-e:' 
Evans, Region 6, Administrator, going over =he issues ane 
recommendations of the Committee. 

COMMITTEE METHODOLOGY 
The Committee was formec at the recuest of DCFS 5eaecruarcers 

staff and the Regional Administrator. The commit::ee members 
were: Jill Cole, PhD./ health and safety advocace, Di::-ector of 
Social Work, Children's Hospital and Medical C~teri Catherine 
Middlebrook, DCFS Foster Home Licensing Supervisor, Region 5; 
Jody Wells; Foster Parent, Johnny Johnson, Shelton Chief of 
Police i Cathy Wilson, former Juvenile Court Administrator I Mason 
CountYi John Benner, Region 6 JRA, Assistant Regional 
Administrator; Darlene Flowers, MSW/ Executive Director, Foster 
Parents Association of Washington State; La=ry Peaerson,MSW, 
Region 5, Area Manager and acting Regional Administrator at the 
time the review as commissioned; Maureen ~artin,MA, Region 6, CPS 
Coordinator. 

INFORMATION ~~IEWED: 
The Committee reviewed the following: the case 

provided by Edith Hitchings, former 
Frank Faircloth foster homelicensi 

placed in the 
months preceding the foster parents death; and 

summary 
Shelton; the 

repa.rts. 



The Commi.t:tee int:ervieweci: Eci.it:h :iitchings, forme::- CPS 
Supervisor OCPS, Shelton; Pete SC~~t, Social Worke::-, Shelton 
OCFSi Kyle Smi'eh, Social Worker, .Speltoll OCPSi Ray Ma.::-=:"oti:, 
Social Worker, :Shelton DCFSi and LU.Nicho censor, Sheltcn 
DCFS. 

The findings and recommencatiolls of the Committee we::-e 
reached by consensus. 



·. 
Findings Disc~ssicn 

FOS~-R HOME LICSNSING ISSUES: 
. . 

l. Fa£rcloth.home was never re-examined when Mr. Frank 
Faircloth moved to Mason County f=om Clallam County 
where he was previously licensed . . When Mr. Fairclot:h 
was or£ginallylicensec, per the request of the 
Qu£leute tribe £n Clallam County in the late 1970'S 
early 198 a IS,. it was done by phone. When Mr. Fai::-clot.h 
moved to Mason County, only his home was re-examined. 
A formal social ·assessment. was neve::- complet:ed on 

2. 

Frank. 

Marvin, 
never 
though 
adult. 

legally, and for 
Ma::::vin had 

t.=eat 

years old, He 
t:~ ~y staff, even 

licensing pu--poses, he was 
ve~ serious nroblems; 

was 

::.ac. 

another foster child, DCPS may have stoooed olacinc 
children in the Fai::-cloth foster home or- even :::=ev~nt:ed 
are-licensing f::-om occu.=ri:l.S'1 while he was in-t:"e 
horne. (WAC 3 8 8 -73 -030 add.::-esses t.he S'ene::-al 
cualifications of the licensee, adooci ve aoolica:;,cs c...."1c. 
persons on the premises.) This had-se=ious
ramifi.cations for t!1.e ot.he::- youngste::-s in this home, 

3 . Mr. Faircloth had ' 01:= and on, a number of teens and 

4. 

s. 

"1 ,,- - ."" young aau ts, usua __ y =orme::- =oster cn~_cren, 
"unofficiallyll staying in his home for brief oeriods of 
time. WAC 388 -73 -304 talks about capacity in- licensee. 
homes and WAC 388-73-038 add=esses the kinds of 
conditions which must be taken inca account when 
determining how ma.."1Y children a horne .:nay be licensee. 
for. 

Some of the Shelton DCFS staff we::-e aware that the 
foster pare~t had more children in his home than he was 
licensed for. However, it was unclear whethe:::- or not 
the licensor was aware that Frank took in children 
wh£ch were not placed by DCFS staff or private child 
placing age~cy staff. 

Foster parents are sometimes put into conflicting 
roles. For example I we expected Mr. Fai::-clo.th to be a 
policeman, case manager, pa=entand social worker. In 
addition, Frank was a ·PSHS employee. Being a DSHS 
employee and foster pa::.ent complicated already 
complicated roles. . 

1 



6. Mr. :ai.=clot:=- did :'lec: ac::enc. :::ste:::- ;arent sc::pe ·Hh':"c~ 
is mandatory advanced t:::-ai~i~g, pe:::- DC?S Chapter 32.64, 
A" for those foster 9a=ents :::-eceiv~ :'lg excepc::'onal ,cost 
care money. Yet he was, utilized as a trainer and cared 
for youth who were diffic~lt to parent and did =eceive 
exceptional cost monies. 

7. Mr. Faircloth did not know the child=en coming into his 
home well enough to be able to make good decisions 
about whether or not it would be a good match with the 
children and adults he al:::-eady had living in his home. 
Mr. Faircloth was not given enough information about 
children coming into his .home. The lack of placement 
resources/choices :::-esults in placements bei~g made thac 
are not .in the best:. inte:::-esc:s of the children or foste= 
parents; sometimes expediency is the driving for~e. 

8. Mr. Fai.=cloth was aCmitte'ci to a osvchiat.z:-ic uni;: :::0:::
tz:-eat~ent. No info~ation is avaiiable in the file 
about: this event.. I.t aocea:::-s that t!1e . sunez:-viso= (net. 
t:he assigned worke=) hae:.- a . discussion wit.h ?::-ar..k abcut: 
t.his. Neithez:- licensing sta:::f n.o= Ctl'S staff asked ::0:::
a release of information, so, no info~at:ion was 
obtainec. f~om a physici~. No document.ed assessment was 
made of t.he sit.uation .in ordez:- t.o fo:::-mallv cete=mine ~, 
the licensing or placement: stat.us du=ing or subse~enc 
to this time. Therefore, no actention was given to any 
issues regarding M=. Fai=cloch's hospitalizacicn and 
the possible impac: on che children i~ his care. 

9. There is often confusion sur=ounding what is a CPS 
referral and what is a licensi~g issue in a licensed 
facility. This lack of clarity usually means that the 
issue is not dealt with. For example, physical threats 
against Mr. Faircloch and one of the fostez:- children i~ 
his horne by Ma:::-vin were not seen as either a licensing 
or CPS issue, ·but as a CWS issue that"the social worke:::
attempted to resolve on his own. 

SYSTEM ISSUES: 

1. There was typically a lack of support for Mr. Faircloth 
as a foster parent. Issues were seen as issues of 
children only. This foster family home was not viewed 
as a "family unit". Staff need t.o remember there is a 
parent who is in need of support and protection as 
well. In this home, this lack of support and protection 
of the foster parent meant that problems in the home 
were minimized and issues wez:-e not looked at seriously. 
It also meant that this home was overtaxed and not . 
monitored. ' . 
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2. 

3. 

4. 

5. 

6. 

7. 

• • ESE 2 was 
t:.he ::osce.:- home st::lC:y· ::: appea.::-ed i:~at: 

.... iI ...... ~aci-,eq ce ::osce= heme scudias . 
. :ai~~loeh's heme assessed wheeher 

the was acceptable'; .. noe ItIheche=- ehe social plan 
for the child and c~e ::am.ily dynamics were suica.b1e. A. 
goed home study will adciress the st=engchs and weak..i.ess 
of a home and what: t~e agency will do t:o' aid cheir 
development: in the weak areas, 

There was inadequate counseling for the foster family. 
Counseling did net: leek at st=engths and weak.i.esses of 
the foster family heme and therefore did not: address 
the im-oace of all t.lle child=en camino and going. 
counseling did noe ccns~cier ~~e family as a ~~i~ ocher 
than a few FRS sessions in 1994: and ehose sessions 
focused solely on heuse:::ules. 

The pJ..acement refe:::ral ?:!:"ocess was net: wor!<i::lg. A 
II stoO olacement: II had been initiat.:d bv the sune::::visc::-, 
yet: worke=s placed c!:..ild=en !::lack in the home a::i:e= 
s.eve~al mcnt!-ls. ':'!"le=_e is no ':':ld:"cat~on 0= 
doc~mentation that t~e s~a:::: and suce~viser had a 
disc~ssion or sta:fing a::-oucd this issue. The Si:eo 
placement was not: :c::::na::":!..y 1i::.e::'. -

There ancears to be si~ific~~t. confusi~r- bot~ in and 
outside-of theSr:e:'::::m-nc:'s of:::ice about repCrtiZlS co 
Child Protect:'ve Se=-"i;:es. C::mrnunit.y pecple who a:=e 
working with families bel:'eve that when they are 

. calling the Child Wel:::a=e Services wo=k:r about: an 
al,legation of Chile. A.i:;use ar..d Neglec: I that they are 
making a Child Protective Service referral, when indeed 
that is not the case. In the Shelton office, they a::-e 
told to call Child P::-ocec:ive Services int.ake directly, 
instead of having ~he C~ild Welfare Worke::- forward -
their call to intake 0::- take a message and have intake 
call the referent. 

" -
There appears to be a lack of reporting to law 
enforcement by DCFS. An example of under reporting 
involved with a knife" and Marvin, ___ 

going into"the 15 year old foster 
S I weeks prior to the foster parents 

death. "Marvin went int.o the bedroom of the 15 year 
old, threatened him wit.h a knife and told the 15 year 

h ; h ~ 1 k~ , ,.,... . 1 h old, that e, Marv _n, a\,.;, a p an to .:.. __ M_. Fa.l.rc ot . 
Law enforcement was not notified and they should have 
been. 

The Child Welfare Se:-vice worke= did not =eport the 15 
year old f 5 allegation, t.o the 15 year old f s therapist, 
that Marvin had threatened to kill him and had a"" plan 
to kill Mr. Faircloth. 
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8 . 

9 . 

~O. 

T~e C!l':'ld We'l::ar~ Se:-..rioes wor)!;e::: c..:.c. ::10 c no c i::y ... ~~i:'c. 
Procec~':'ve Services :hac he ha~ recei7eci .i~=c~ac.icn 
from che cherapist: about: che cieach ch:eat: against: the 

. ~5 year old toste= c~i.l~. and Mr. Fair=loc~. It was 
. uncJ..~ar what: che social . ~rke= did with this 
informacion. 

There appears to be unclear communication between law 
enforcement and DC:S. Law enforcement had been to the 
Faircloth home on several occasions when the report:i~g 
issue to law enfor=emenc was Domescic Violence. Law 
enforcement did not repcrc this to DC:S. !t was 
unclear if law en::orcemenc ~,ew that: Mr. Faircloth was 
a foster pa=ent. However , given that Shelton is a 
small community and the ::act that some of t:he subjeccs 
had different lase ~ames, it is hard to believe that: 
law enforcement ~':'d not ~ow that Fra~ was a licensee. 
foster oarent. At a minimum, the auest:ion coulc be 

· asked. -The implications of violence in a fester heme 
is critical in licensin~, foste::: care and cherapy. 

a. Once r~ports a=e made there is inacequace 
communication, ~ot just between agencies but also 
between DCFS ~its. Docamentacion and charti~c i~ 
the case file has Deen substant~al lv delaved once 
reports are mace . For example, the-=evie~ 
committee founc na=racive anc FRS documents chat 
had been placec in the files monc~s after chis 
review nrocess had scarted. The review commictee 
was not-told that additional material was bein~ 
added to the files. 

b. !nvestigat:ions a::-e questionable once :!:"eports a::::-e 
made . The k:life incident. is an examnle. Once 
something is investigatee., again,' t'here is poor 
documentation. The knife incident which hanoened 
January 1995, did not get into C:AMIS until-May 
~9951 months afte:!:" the death of the foste~ parent . 
The social worker had hand written notes on the 
incident, howeve:!:", they were not available to the 
review committee. The worker stated that he had 
given his hand written notes to clerical to input 
into CAMIS, the::::-efore they were absent from the 
file. No one told the review committee that 
additional information was added to the file. In 
this easel staff attempted to second guess what 
was going on in the home, instead of letting law 
enforcement handle the situation. 

DSHS staff who are licensed foster parents through DCFS 
present common .problems·· in the following areas: 
a. boundary issues 
b. complicated placement issues 
c. complicated treatment issues 
d. comniunicat;i,on issues 
e. confidentiality issues 



It: is believed that: in chis case, t:he ':cst:er pa=ent: :nay have beer:. 
reluc~anc co calk openly about: his psychiatric hospi~alizacion, 
his feelings of being o~erwhelme~, about: his need t:o t:ake c~:ne 
of::, and about: his feelJ.ngs of inadequacy about: cont:=olling •.•.• 
.• '. Being employed and . !:pcated i::J. tlle same of':ice 

wherene was ~±censed probably played a pa.ri: in his not asking 
for help. It a~so contributed to inacc~-ate assumptions made by 
staff absent communication with Mr. Faircloth. 

COMMUNICATION ISSUES: 

1. Secrecy was prevalent du=i.:lg our review. Staff and the 
superv~sor were reluccant to share informacion. Staff 
appea=ed to want to protecc each other and themselves 
from unwanced sc=uciny, in che review, in the office 
and in practice. This scyle appeared to be mirrored by 
Mr. Fa£rcloth who did noc sha=e his conce=ns wich DCFS 
staff about what was coine on in his home. Seme co
workers may have k:lown his p!:'oblems but no one sha=ec. 
information. 

2. The culture in the off:'ce is one of a family that keeps 
secrets. This p!:'evencs other· staff f!:'om.having all 
information necessa=y co do ehei= jobs. !nseead of 
encou::::-aging people to sna!:'e i.::::: a r:nat ion , the system in 
place does not take i:l :lew i:l':ormation. Ie appea::s 
that: in this office, ::elacicr'.ships bind loyalty. Sven 
the therapist would noc sha=e in::ormacion. 

3. Important information is not sha!:'ed equally with all 
staff. For example, the licensor was not privy to 
major issues involving the foster parent and the foster 
children in this home. !~ this case, the licenso!:' was 
not usually consulted prior to workers making 
placements in foster homes. Most offices have a policy 
that states that all olacemencs in foster homes need to 
be approved by the licensor or foster home placement 
team. It would appear that the licensor in this office 
was purposely kept out of the loop of information 
sharing. (It was unknown if the supervisor approved 
foster home placements and didn't share that 
information with the licensor). There is also a lack 
of communication between the supervisor and the 
licensor. For example,the supervisor spoke with Frank 
about his hospitalization, however; this discussion was 
not shared with the licensor. 

4. 
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SOC:AL WCRl( PRACTICE rSSUES: 

1. Permanency planning was absent: or very slow, in all c!le 
cases reviewed. Tbe c~ld=en LLvolved were not: moved 
thro;J.gh the system quicJtl:.y. Pe:::manenc plans 
conc~nually changed, even·when it was apparent that: ~!le 
parents had made no changes. .~ a result of the lack 
of permanency, these children involved in Frank's deach 
langui.shed in fosce::::- care for years withouc :a pe:::manent 
home. The 1:. a cl<: of an early pe=manent plan meant many 
of chese children, in the Faircloth horne, were labeled 
"hard to adopt" and did not achieve permanency until 
adolescence, if at all. The children reviewed for this 
report: had been k...'"1own to the system from 1 co 18 years! 

2. Mental health treac~ent did noc focus on the issues, 
only on the symptoms. It appears t~at episodic toste::::
care was coupled w~c~ episcd~c treatment. Fer example, 
theraoists were cruick to terminate t~eraov with most of 
the children we =eviewec. because t~e foster children 
were hesitant to attend sessions. It anneared that the 
therapists and social workers involved wlth children in 
the Faircloth home, did noc ~~derst~~d the underlying 
issues involved wi;:~ c:tilciren who are victims of child 
abuse arid neglect:. It also appeareci that therapists 
did not understanc. acolescent iss~es. Treacmenc was 
eoisodicand individual versus family aooroach. For 
example, FRS dealt with "house rules;' ins~ead of 
lookl~g at the family as a whcle and what was going on 
in the family sys~em. The :RS theraoist did not 
address or pick up on c~e =acc t~l.ca~~~-::::::::C:::::~ 
be,tween Mr. Fai:::-cloc::: and Ma::vi:l • i:l 
several days, yet Mr. Fai:::-cloth stated he was thinking 
about _. _ Staf f 
seemed to have a lack of unde=s~anding of family 
dynami.cs. For example, af~er Mr. Faircloth was 
hosoitalized for emotional oroblems, bo one Dicked up 
on ~he potential abandonment issues of the f;ster 

. children in the home. The feeling of abandonment may 
have precipitated the fear that was acted out by 
several of the young men in Mr. Faircloth's home. "This 
fear may have led to the increased instabi~ity in the 
home for the months leading up to Mr. Faircloth's 
death. 

3. It appears that no therapist looked at the family as a 
whole to assess the family's strengths and weaknesses 
and form intervention around family issues. For __ 
example/ there is no evidence that Marvin, .........-. 
_ was consulted about any ne~ 
~r-e they were 'made. There seemed to be a 
large number of therapists who did brief therapy with 
the teens inv9.lved. However, the ·therapists appeared 
nQ~~ to know h'ow to work with teens and gave up on them 
very quickly. -
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4. ?=cm i.=leer.riewing sea.:: anc. :::-eviewi:l.g ~he files, i.t. 
aocea=s t~a.t:. t.he::-e 'lias :10 t.eam atlor:::::ach in ceali.:1c wit.h 
thIs home. Each =oseer chi.ld atlc~a.=s t.o have been 
t=eated in isolat:.ion an~ not as-p~ of a larger family 
unit". The staff looked.a.e bits and pieces of things 
that ',were going on in thi.» home, but because each 
inciaent was such a small piece, no change had to be 
made. No one person had. the full cicture of what was 
occ~i.ng in the Fai::-cloth foster family home. 

RECOMMENDATIONS (for licensing system issues, practice issues I 
communication issues.) 

We recognize that some recommendations may take adCitional 
resou::Ces. noweve= I some rec:::mrnendations can be imolemented new I 

without additional resources. Cur :::-eccmrnendaeions are as 
follows: 

1. 

. ~ .. 'i¢f " 

2, 

DCFS needs to revisit. ics tlolicv on gua=dianshi?s: 
they a:::-e too e.asv co vacat:~ ::"v bach '.Ja::-ents and 
chi.idren and may· not ::eceive ~dequate agency suppor:: in 
time of c=isis. ~wo child=en ::1 the =osee:: home had 
been u-T1de= a gua=dia..."lsh::;,J and 
~ No one seemec. \::J :-c.."10W wno was :::-esponsi!Jle" _or 
the ch.ild. ~n eh7 SU'7-=dia...'1.shi:;,J: P'or example I d • was 
in a gua=~~ansh~p w~\:h Mr, Fa~=cloth, yet wnen ne hac 
crimi.nal behavior, ~C?S was in=crme~ as well as ~=. 
Fai=cloth. This c:::-eatec. a problem ~ecause t!le !JC?S 
social worker was not currenc and up to date on the 
issues sur=ounding t~e child who was in the 
gua=di.anship. It also meant that there was some '" 
cop.fusi.on around who was 11 in charge" and who made J 

decisions regarding the child in those type of 
situations. JRA s..-taff dialogued periodically with the 
social worker for even thouan· technicall v I there 
was no longer a social worke:r assis-ned .to 7 ,-
Guardianships are seldom staffed in offices. If 
guardianships are to be "banked", (no ongoing services 
offered to the foster family), then those families need 
to have immediate :response from DCFS when there are 
problems, From a clients (child and parents) 
perspect~e, it is in their best interest to have 
regular reviews! monitoring and services. Parts of 
this recommendat.ion would require additional resources . 

When a guardianship is being considered I an office 
staffing needs to occur that includes the 
licensor, supervisor, assigned social worker, and 
other children who are in t.he home . 

: .~ ., 10.~ . ': -.!.- -;;.,. . 
Foster tlarent.s need a crisis plan for each child, This 
could be done without additional resources. 
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,.. 

3 . 

4:. 

s. 

6. 

7. 

8. 

Ac~~ve :osce~ hemes sheul~ be rev~ewed ~enc~ly, ~nen 
~he=e ~s nee a c=~s~s ~~ ~~e ~eme. 7~is could be de~e 
wic~ seme addi~ional resou=ces. 

Ongoing support and assessment for acc~ve foscer 
oarents from a team. Membez-s of this !Iteam" would 
include, the licensor, social worker and orofessionals 
involved with the foster child/family. This would 
mean re-examining a foscer home once a child tu~s 18, 
a child is adopted or a guardianship is escablished. 
This would be in ad~ition to having someone review the 
foster home monthly. The "intensive" sU"t::oor::/ 
assessment could be done cruar::erlv. This-could be 
completed with ad~tional -resources. 

Foscer homes need to have comolete home scudv 
assessments when they e~ter t~e svscem and when they 
transfer from one office to ~~other. No heme shoul~ ~e 
used wi'chout an ac.ecuate home studv. The ac:encv can 
not: sunoort a home if t~e strenachs and weaknesses are 
unk....."o...m.~ A complet'e assessment: - would include an in 
deneh autobiography and an in depth interview by the 
licensor of all issues addressed in the autobiec:raohv. 
rn addition, discipline and parenting practices-neec-:~ 
be ciscussed* All i~te~Jiews neec Co be cocumenced ,-
the file. ~ 

DC::S should repor'.: to law e!lf~r=ement all incidem::.s ' . 
foscer homes and licensed facilities, that could 
constitute a crime. (Net just those incidencs 
involvi!lg weapons or threat:s to, kill.) For examole, 
s~veral weeks prior to the :Easter parenc' s deach,
Marvin the 18 year old, went into the lS year old 
foster child's room and threatened him with a ~~ife and 
told of a plan he h~d ~o kill the foster parent:. The 
incident was minimiz~d nei::her law en::orcement nor 
CPS were' notified. The foster child "did not""~~!rt' law 
enforcement notified, however~that should not dictat.e 
whether or not DCFS generates a referral to law 
enforcemen~. This can be implemented immediately with 
no additional resources. 

DCFS to develop and use specific guidelines for writing 
foster/adopt home studies.' Home studies from the 
agency I s point of view tend to be black and whi,te; 
pass/fail. A good home study will identify strengths 
and weakness of a home and what the agency will do to 
aid their development in the weak areas. (This is 
already the practice in most offices and is certainly 
already in policy.) 

Whenever a foster parent is hospitalized for any 
reason, DCFS must obtain a release of information from 
the foster parent and speak with the physician or 
therapist about. the reason for the hospitalization and 
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a.r..v i:n-clicatio!'!s ::~a:: 'JJoulc. a===c':. :::e =e:::-so!'! ' :5 aJ::":':":'/ 
- ........ ' ... -..- -..j- c ~Q'::"- ~.;~,..;-~,., -.,... • ..; I~""'-~';: ""''''''';5' '-_ .... _ov_c.e a ___ 0_ c.;.J. ____ ....... :l_:rI .• e_se__ _ .--_ _5 
noc-just an issue cf :::-e90r~~s a hosp'::'::alizacion but a 
re-examination of t~e ~se of t~e foster family home. 
This can be comple~ec. wi~h ~o additicnal :::-esou=ce5. 

- -

9. The::::-e' needs to be a limit on how many ci...--ug/alcohol 
addicted, assaultive youth are placed in anyone home. 
DCFS staff can not exoect the foster oarent to set 
limits. DCFS staff mUst recognize when to say "no". 
This will mean recruiting more foster homes for hard to 
place children. 

10. 20ster care placements need to go t~=ouSh c~e faste:::
~omef i!lc.e = -

11. 

12. 

l3. 

- .:1 .l. •• 

15. 

16: 

1.7. 

20ster oarents need ::0 =e ac.V~5ec. ~n 
training they receive, chat they may 
'Ca=t:ici~ate with a child's t~eracv. 
ln~i.vi.dual counseli~s for t~e =~sce= 
mea.~ family co~~seling. 

the o:::-ienc3.ticn 
~e expec::ed to 
7his may mea.r.. 
pare!:c ar:e. may 

No home be licensed bv ~hone. Tti5 issue has ~ee~ 
resolved by WAC/RC"tf. - (Mr . Fai:::-cl~c~i::. t::e 8 a I s -,o/as 
licensed by phone when he lived in Clalla.m C=~nty_ 7he 
licensor was a worke= ==~m ~egior. 5) _ 

Foster families need ::c be viewed as a family ~n~:: .~ 
order to assess chei= ex~stinc SUDDO=: svs:em and 
imoact of change or: al::' family membe::-s. - No ac.c.itional 
resou~ces needed. 

An' adootive home study shculc. assess the famil v and. 
relate-a social plan for the child, not just ~;form a 
judge if this is an accepcable ac.opt~ve home 0= noc. 
No additional resources needed. 

Continuation of the same social worke= when a child 
becomes an adolescent. Some offices change social 
workers when children become adolescents. Workers tend 
to 11 specialize If but this o~ten causes unnecessary 
change for a child. This typi-£ies agency organization 
vs. ' child organization. In some offices, due to lack of 
staffing resources, this may not be feasible. Howeve::-, 
this issue needs consideration. Some additional 
resources may be needed. 

The Department should conside= whecher DSHS employees 
should-be licensed as foste:::- pa:::-ents or be allowed to 
be aaopti ve na::::'ents. - -
DCFS staff should receive training on the use of 
inhalents by clients and their e::fect on behavidr. 
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T~e ':inal :'sst!.es t:b.e c:::::mmit:~=e Wa.l:t:ac. ~::: ac.c.r~ss we=-= suqqes;::'cns 
.:C~ =~t:ure c=icical incident: =eviews. 

'. 

T~e agency needs co clari=y, in adVance, what: kind of =eview ~s 
Co cake place ,··.int:ernal vs. ext.e=:J.al or a combination. Semeone 
outside the ag-ency needs to chaiz:- the review and t.hat. needs to be 
set UD nrior to the review process. DCFS also needs to send a 
support-oerson to take not:es. This may be an agencv person 0= a 
concract.ed oerson. In this review, the facilicat.or-cook notes 
and =ead from the files. One person can not: be e~ect.ed to be 
t~e hist.orian, note taker and facilit.ator. The t.YPe of repor;: 
that: t:he agency expect.s t:he commit.tee to gene=ate need.s co be 
mace clear at the beginning of the review. Therefoz:-e, auest.ic~s 
~eed to be ~csed in advance. T~e scope of the =eview aiso needs 
t:o be clarified fz:-om the beginning. Finallv, DCFS neecs to limit:: 
t::"e numbe= of agency people on t:he =eview c;mm':'t t.ee jane 0= t'NO 

st:a:.E: at: the most.. Othe= staff should be requested to ac::enc. on 
an "as needec" basis. T~e committee st:aced t::hat: DCFS ex::Je=t.ise 
in ce=t.ain areas in crit.ical incident reviews is invaluable a~d 
needs t.o concinue. 
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