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A, INTRODUCTION

A Mason County wury convicted Donovan Bach ot the crimes of
burglary in the sceond degree and atiempted residential burglary.

Immediately afler the erimes were conmumnitied. the owner the
property where the erimes occurred called police and reported the driver's
license number of the fleeing suspect's car. Investigating officers checked
the registration and tracked the car to a residence where they contacted
Bach. who they discovered (¢ have an oulstanding arrest warrant, Back
was arrested on the warrant, and because Bach was now in their custody.
olticers had the property-owner take a look at Bach and identify him as
the burglar. At trial, the trial court judge ruled that the evidence of the
arrest on a warrant was res ges/ae and allowed the jury to know that Bach
was under arrest on an unrclated warrant when he was identified by
witnesses. Bach asserts that evidence of the warrant was improperly
admitted because it was propensity evidence; the State asserts that
evidence was rey gestae evidencs, was not prejudicinl, and was necessary
10 explain the circumstances to the jury withoul deeeption.

At the close of trial, the trial court judge instructed the jury with
standard jury instructions. Among these instructions, the jury was
instructed in regard to the definition of the attempt element of attempted
residential burglary, Bach asserts that the cowrt's instructions were
Stawe’s Response Briot Mason County Prosccutor
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crrancous. The State counters that the trial court's instructions were
correct and that this court's eourt recent deciston 1 Steite v Epleir,
PAd J2012 WL T185957 (No. 41275-0-11, Apr. 10, 2012}, 19
controlling and decisive of this issue,

[inally. at sentencing the trial court ordered Bach to pay certain
legal and financial obligations related to his conviction. The trial court's
form-orders stated a tinding that Bach had the ability to pay these costs.
but the record does not contain uny evidence trom which the reviewing
court can sustain the trial court's finding. Bacly asserts that the wial cowrt's
imposition of costs in this casc is crroneous and cites Stare v, Berirand,
165 Wi App. 393.403-4006, 267 P.3d 511 (Dec. 8. 201 1), to support his

conteniion. The State concedes this error.

B. STATE'S RESTATEMENT OF BACIT'S ASSIGNMENTS OF
LRROR TOGETHER WITH STATE'S COUNTER-STATEMENT
OF ISSUES PERTAINING TO ASSIGMENTS OF LRROR

1. Rach asserts that the trial court judge abused her discretion
by admiting irrelevant evidence in vielation of ER 402

2. Bach asserts that the wial court judge abused her diseretion
by admitting prejudicial and cumulative evidence in
violation of ER 403 and FR 404 ().

3. Bach asserts that the trial court jndge abused her discretion
by failing to conduct a complete ER 404(b) analysis on the
vecord.

State’s Rt*‘*]wme Rrief Mason County Prosccutor
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4, Bach asserts that his convictions infringed his Fourteenth
Amendment right to due process because they were based
in part on propensity evidence.

Stare s restatement of xsaeys pertaining to Buch's assigmnenis of
ereor manbers | throwgh 4:

Did the trial ere by allowing the arresting otficer to testify
during trial that, while investigating the current offense, the
oflicer arrested Bach on an unrelated warrant and that
while Bach was in police custody the victim of the crime
under investigation had an opportunity to positively
identify Bach -- or was evidence of the unrelated warrant
properly admitted as part of the res gestae of the current

w7

Cuse

(4]

Bach asserts that the {trial] court’s Jjury] instruction
delining “substantial step™ impermissibly relieved the state
of'its burden of establishing cvery clement of attempled
burglary.

6. Bach asserts that the Jirial] court’s mstructions on
attempted burglary failed to make the relevant legal
standard manitestly clear wo the average juror.

State s restatement of issues pertaining to Bach's assignments of

error minhers S and 6

Did the jury instructions when read as a whoie correctly
instruet the jury in repard to the definition of substantial
step as it relates to the element of attempt as regards the
crime of attempied residential burglury?
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7. Bach asserts that the trial court erred by finding that Bach
has the ability or likely future ability to pay legal financial
obligations,

8. Buch asserts that the trial court erred by adopting Finding
No. 2.5 (Jwdgment and Sentence),

Steie's resteiement of issue periaining (o Bach's assicnments of
error mithers 7 oand 8

e trial court tound that Bach has the ability to pay legal
and financial obligations that were ordered by the court at
seniencing, but the trial court record does not contain any
evidence to support this finding. Was it error for the trial
court to make this finding in the absence ol a supporting
record?

C. STATEMENT OF CASE

On December 7, 2010, Eddic Lord was asleep in his at his
residence in Mason County, Washington, when he was awakened by
someone trying to kick in his front door. RP 17-18. Lord looked out the
window, saw a car in the driveway, told his wife to call 911, and armed
himgelf with a pistol and o flashiight. RP 18-19. Lord looked out his
window and saw Donovan Bach, who Lord identified in court. RP 20-21.
22, Lord told Bach to "freeze,” and when Bach refused his command and
continued fo walk toward his car. T ord fired a shot into the ground. but
Bach continued to lee, got m has car, and drove away. RP 21-22. Lord
aimed o spotlight at the car while he and hig wile read the hcense number.
State’s Response Briet Mason County Prosecutor
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RP 38, They reported the Heense number w the police. RP 39, Lord lawr
learned that the locks had been pried off of a metal storage container on
his property and that water softener had been stolen frony it. RP 27-28,

While fleeing the scene of the crime, Bach ran his car into a ditch,
and the water seftener was later found in the same arca. RP 29, 60,

Police officers found the address to which the [lecing car was registered,
and they wenr to that address to investigate. RP 42-43. When officers
arrived at the house, they contacted people present at the house, including
Bach, and in the process officers discovered that Bach had an outstanding
warrant. RP 46,

Bach was arrested on his outstanding warrant. RP 46. Alier Bach
was in custody on the outstanding warrant, but belore he was transported
to jail, a police officer arrived with Lord to confirm whether the person in
custady on the outstanding warrant was the same person who had
attempled to kick Bach's doorin. RP 54, Lord identilicd Bach., RP 54,
64-05.

Following a jury trial, the jury found Bach guilty of the crimes of
atternpted residential burglary and burglary in the second degree. RP 123-
126. At sentencing, the court imposed [fines and costs in various amounts,

the total of which s 1 excess of $2.000.00, R 134, Bach was ordered o
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make payments at the rate of $25.00 per mouth, beginning sixty days atter

his release from custody. RP 134,

Do ARGUMENT

1} Did the trial err by allowing the arresting officer to testily during
trial that. while investigating the current ollense. the olficer
arrested Bach on an unrelated warrant and that while Buch wus in
police custody the victim of the crime under investigation had an
op;mmmt\ to positively identify Bach -~ or was evidence of the
uarelated warrant properly admitted as part of the res gestae ol the
current casc’

I'rial courts have wide discretion in admitiing evidence and in
balancing the value of evidence and its prejudicial effect. and appellate
courts review trial court evidentiary rulings for an abusc of trial court
discretion. Stare v. Lillard, 122 Wi App. 422,431, 93 P.3d 969 (2004)

“A trial court abuses its discretion when its decision is manifestly
unreasonable or exercised on unterable grounds or for untenable reasons,
... i1 the court relies on unsupported facts, tukes @ view that no
reasonable person would take, applies the wrong legal standard, or bases
its ruling on an erroneous view ot the law.” Staie v. Thwdson, 150 Wn,

App. 646, 652,208 P 3d 1236 (2009),

State’s Response Brief Mason County Proseeutor
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In the instant case, oflicers went to a ditferent residence (o
investigate the erime that had just occurred at Mr. Lord's house. RP 42-
40, Officers went o the different address, where Bach was later
discovered, because they ran the registration of the vehicle used in the
crime, located the registerced address, and wenr to that address 1o
investigate. RP 42-46. When oflicers contacted Bach at that address, they
fearned that he had warrant. and they arvested him, RP 42-46, Because
Bach was under arrest on the wuarrant, Lord had an opporlunity (o see him
and o rdentily hon while he was in the custody of the police, R 54, 64-
65.

Bach asserts on appeal that evidence that he was arrested on a
warrant was other bad acts evidence that was offered to show propensity
to commit erimes. ER 404(b) provides that evidence of other crimes or
acts 1s not admissible to show that a person acted in conformity with his
character. Srate v Muichler. 53 Wn. App. 898. 771 P.2d 1168 (1989).
However, no mention was made to the jury about the reason ior the
warrant or the nazure of any erime or other reason why there was o
warrant, and the warrant was offered only for the purpose of establishing
the res gestae 50 as 1o explain how iU is that Bach ended up in police

custody so that [ord had an opportunity to view and identfy him.

State’s Response Brief Mason County Prosceutor
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Evidence is admissible 11t s offered for purposcs other than the purpuses
prohibited by ER 404(b). Murchier, 33 Wn. App. at 901, 771 P.2d 1168.

ER 404(b) emumerates certain exceptions to its prohibitions, but in
addition 1o specific examples of evidence enumerated by ER 404(h) that s
admissible because it is not specifically prohibited by ER 404(b).
Washington has recognized a "res gestae or same {ransaction exception.”
State v, Lone, 125 Wn2d 825,831, 889 P.2d 929 (1995); Mutchler, 53
W, App. at 901, 771 P.2d 1168,

In the mstant case. Bach's arrest on a warrant was part of the same
transaction. which led to his identification by Lord, and prohibiting
witnesses from testifying about Bach's outstanding warrant would put the
State in a position of cither leaving the jury in a state of disbeliel because
officers showed up a house in the middle of the night, roused Bach from
bed. and arrested him for no other reason thun that the registration to the
car returned to the address where he was found: or, disallowing mention of
the warrani would put the State in a position of weaving a deception for
the jury while trying to tiptoc around the issuc. The res gesiae exception
aliows admission ol Bach's warrant because the fact of the warrant is
factually linked to Lord's later identification of Bach after his arrest, and

Forcing the arresting olticer o avoid that tact would create a deception for

State’s Response Briel Mason County Proseculor
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the jurors. who are during the trial actively and intently engaged in
viewing the demeunor ol witnesses and assessing their eredibility.

At trial, Bach did not object on the basis of ER 404(h) to the
admission of evidence of the warrant, or least he did not cite ER 404 as a
basis for his objection. RP 7-10. And in any event the fact of the warrant
was not evidence of other crimes or bad acts. but was merely offered 1o
show the reason why ofticers arrested Bach before the investigation was
completed. Therefore, there was no analysis of the evidence as an
xeeption under ER 404(h) because the evidence was not objected (o on
the basis of ER 404(b) and because the evidence was not bad-acts or other
crimes evidence but was olfered only as res gesrae evidence.

Bach did not request a limiting instruction regurding the evidence
of the warrant. Each of the instructions provided to the jury was accepted
by Buch without objection. RP 87-92. When TR 404(b) evidence is
olfered by the State, a limiting instruction is required. Stafe v, Foxhoven.
161 Wr.2d 168, 175, 163 P.3d 786 (2007). But Bach's warrant way not
offered as bad acts or other crimes evidence and was not offered as ER

404(b) evidence; Bach did not abject on the basis of ER 404(b): and. the
evidenee was olfered only as res gestae cvidence. And Bach's failure to
request a limiting instruction waives the issue on appeal. Stare v Stein,
140 Wi, App. 43,70, 165 P.3d 16 (2007
State’s Response Briet Mason County Prosecutor
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Finally, even it the evidence of Bach's outstanding warrant was
erroncously acdnirted, the “error is not prejudicial unless, within
reasonable probabilitics. the outcome of the trial would have been
materially aflected had the crror not oceuwrred.™ State v Tharp, 96 Wn2d
591,599, 637 P.2d 961 (1981). No details of any potential underlying
crime were provided ta the jury, and the mere circumstance that Bach had
an outstanding warrant is not highly prejudicial. While detained on the
warrant, Bach was identified by witnesses who witnessed the erime and
saw him flee from the scene. 1t follows that the warrant played no part in
the jury's verdict but that. instead. Bach was convieted based upon eye-

wilness ie.slimc;n\

2) Did the jury instructions when read as o whole correctly instruct
the jury in regard to the definition of substantial stop as it relutes to
the element of attempt as regards the crime of attempted residential
burglary?

Buch asscris that Jury Insiruction No, 9 evroncously defines the
term “substantial step.” Instruction No, 9 reads as follows: " A substantial
step is conduct that strongly indicates a criminal purpuse and that is more
than mere preparation.” RP 98-99. Bach's assertion 1s in contlict with the
recent decision of this cowrt in Stafe v Eplert, — P3d L2012 WL

[185957 (N0, 41275-6-11 Apr. 10.2012).

\m ¢y Re »ponsu Briel Mason County Prosecutor
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As in Eplei. the trial court in the instant case included an
additional instruction that. when rcad in combination with Jury Instruction
No. 9, clearly and correctly informs the jury ol the correct legal standard,
In the instant case, the court provided the jury with Jury Instruction No. §.
which read as tollows: "A person conuni the erime of attempled
residential burglary when, with intent to commit that erime. he or she does
any act that is a substantial step towards the commission of that crime.”
RI* 99. Jury instructions must be read as a whole. Epler at para. 14,
Because Bach's jury was provided Tury Instruction No. 8, which correctiy
limited the effect of Jury Instruction No. 9. Bach's jury wag correctly

instructed n this case,

3y The trial court found that Bach has the ability to pay legal and
financial obligations that were ordered by the court al sentencing,
but the trial court record does not contin any cvidences to support
this finding. Was it error for the trial court to make this finding in
the absence of a supporting record?

The trial court record is insulticient for the reviewing court to
determine whether Bach has the ability to pay the financial and legal
obligations ordered by the court at semencing. Therefore, the Stale must
concede that, consistent with the court’s holding i Sreire v Bertrand, 165

Wn. App. 393, 403-406. 267 P.3d 511 (Dec. 8. 2011 ), this matter should

Stare’s Response Brief Muason County Prosceutor
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be returned to the trial court for a determination of Bach's "ability to pay
these LI'Os, taking imto account [his] resources and the nature of the

financial burden on [him|]." 7d at 405, n. 16.

IL. CONCLUSIOIN

It was not error lor the court to allow the jury 1o know that Bach
was arrested on an unrelated warrant and that, that is why he was in police
custody before the investigation was completed. so that he was identified
by the victim in this case al a police show up. Testimony that Bach was
arrested on an unrelated warrant was not bad acts or prior offense
tostimony. but was instead simply 2 mention that Bach had an unrelated
warrant, As such, it was not substantially prejudicial, and was not error.
because it was offered only as res gestae evidence.

Jury instructions substantially identical those at issue in this case
were recently approved by this court in the case of Srafe v, Epletr,
P3d L2012 WL TI8S957 (Nu, 41275-0-11, Apr. 10, 2012). The State
urges the court to Lollew this decision and (o approve the instructions in
the instant case and to sustain Bach's conviction.

The imposttion of Tegal financial obligations without an adequate
record to support the ruling was recently disapproved by this court in the
case of Stare v Bertrand. 165 Wa, App. 393, 403-4006. 267 P3d 511 (Dec.
State’s Response Brief Masen County Prosccutor
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8,2011). The State, therefore, concedes that the imposition of legal
financial obligations in the instant case, without an adequate record to
support a finding that Bach has the ability to pay those costs, is erroneous.
The State requests that the court return this case to the trial court for a
determination of whether Bach has the ability lo pay costs and fees as
ordered by the court.

DATED: April 16, 2012.

MICHAEL DORCY

Mason County
Prosecuting Attorney
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Deputy Prosecuting Altorney
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