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I. INTRODUCTION 

This matter involves a LUP N appeal filed by Petitioners 

Northshore Investors, LLC ("Developer") and North Shore Golf 

Associates, Inc. ("NSGA" or "Owners") (collectively referred to as 

"Petitioners") challenging certain land use decisions by the City of 

Tacoma ("Tacoma" or the "City"). The City's decisions denied the 

Petitioners' request to change the land use designation of the Owners' 

property (the "Golf Course Property"), which is currently designated as 

open space, and their related requests seeking approvals for the proposed 

development of 860 homes on the Golf Course Property. 

The principal land use decision at issue in this appeal was the 

product of both a written recommendation by the Tacoma Hearing 

Examiner and an oral vote by the Tacoma City Council to adopt the 

Examiner's recommendation. In 2009, the Hearing Examiner issued a 

written decision that included findings of fact, conclusions of law, and a 

recommendation that the City Council deny Petitioners' request to 

eliminate the Golf Course Property's open space designation. In 2010, the 

Tacoma City Council concurred in the Hearing Examiner's 

recommendation by voice vote. That oral decision was entered into the 

public record in several different ways on the night of the Council's vote 

I Land Use Petition Act, Chapter 36.70C RCW. 
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and on the following day. Counsel for the Developer was present at the 

time of the voice vote. 

Petitioners appealed the City Council's decision to the Pierce 

County Superior Court, which rejected the merits of Petitioners' LUP A 

appeal and affirmed the City Council's decision. Petitioners now appeal 

the trial court's decision on the merits of their LUPA appeal to this Court. 

In this cross-appeal, Tacoma assigns error to the trial court's prior 

decision denying the City's motion to dismiss Petitioners' LUP A petition 

for lack of jurisdiction due to untimely service. LUPA requires filing and 

service of a petition within 21 days of the issuance of the land use 

decision. RCW 36.70C.040(3). As discussed below, the City issued its 

final decision denying Petitioners' request on April 13, 2010. Petitioners 

admit that they did not serve the LUPA petition on the City until May 6, 

2010 - 23 days after the City issued its final decision. Thus, Petitioners' 

LUP A petition was not timely served and should have been dismissed. 

The City respectfully requests that this Court reverse the trial 

court's order denying its motion to dismiss Petitioners' LUPA petition. 

II. ASSIGNMENT OF ERROR AND ISSUES 

Assignment of Error to Superior Court's Order 

The Superior Court erred in denying the City'S motion to dismiss 

Petitioners' LUPA petition for failure to timely serve the City. Clerk's 
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Papers ("CP") 1390-1392 (Order Denying Petitioners SAVE NE 

Tacoma's and Respondent City of Tacoma's Motions to Dismiss LUPA 

Petition, pp. 1-3) (the "Order"), attached hereto as Appendix A.2 See also 

Verbatim Report of Proceedings ("VRP"), Friday, June 18,2010, attached 

hereto as Appendix B. 3 

Issue Pertaining to Assignment of Error 

Did the Superior Court err in denying the City's motion to dismiss 

Petitioners' LUP A petition for failure to timely serve the City when (i) the 

Tacoma City Council adopted the Hearing Examiner's recommendation 

by voice vote on April 13,2010; (ii) that oral decision was entered into the 

public record on April 13,2010, and again on April 14, 2010; and (iii) 

Petitioners admit that they did not serve the City until May 6, 2010, more 

than 21 days after entry of the Council's decision into the public record? 

III. STATEMENT OF THE CASE 

A. Petitioners' Redevelopment Applications. 

On January 29,2007, the Petitioners submitted applications to 

Tacoma for permits and approvals to redevelop the Golf Course Property 

with 860 residential units. 4 In order to proceed with their redevelopment 

proposal, Petitioners requested the City's approval of a "Rezone 

2 Citations to numbered pages within the Clerk's Papers are to "CP _," followed by a 
parenthetical identifying the document title and page numbers within each document. 

Citations to the Verbatim Report of Proceedings are to "VRP _." 
4 CP 124. 
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Modification" (processed as a rezone request) that would remove the Golf 

Course Property's open space designation.5 That designation was 

established as a voluntary condition of a prior rezone secured by the 

Owners in 1981 to develop land around the Golf Course Property. 6 In 

exchange for the rezone, the Owners agreed to a condition requiring that 

the Golf Course Property remain in open space use in perpetuity. 7 

Petitioners also requested approval of related applications for a 

Preliminary Plat and a Site Plan, as well as certain variances/reductions to 

development standards, wetland/stream assessments, and wetland/stream 

exemptions.8 

Under the Tacoma Municipal Code ("TMC"), the City's Hearing 

Examiner was responsible for making a recommendation to the City 

Council regarding the Petitioners' Rezone Modification request and 

making a final decision regarding their remaining requests. 9 The City 

Council was responsible for making a final decision regarding only the 

Rezone Modification request. 10 

B. Hearing Examiner's Recommendation and Decision. 

The City of Tacoma Hearing Examiner conducted a four-day 

5 CP 122-24, 130-31. 
6 CP 124-27. 
7 CP 124-27. 
8 CP 122-24. 
9 CP 166, 186. See also TMC 1.23.050(B), 13.04.100(E), 13.04.095. 
10 TMC 1.23.050(A). 
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hearing from October 12 to 16,2009, to consider Petitioners' 

redevelopment applications. lIOn January 7, 2010, the Hearing Examiner 

issued a written decision recommending that the City Council deny the 

Rezone Modification request and denying the applications for Preliminary 

Plat and Site Plan approval (the "Examiner's Recommendation and 

Decision," attached hereto as Appendix C).12 As a result ofthis decision, 

the Examiner did not reach the requests for variances/reductions, 

wetland/stream assessments, and wetland/stream exemptions,13 The 

Hearing Examiner's decision denying Petitioners' request for Preliminary 

Plat and Site Plan approval constituted the City's final decision on these 

matters. 14 

Under the TMC, Petitioners were required to appeal the Hearing 

Examiner's recommendation regarding the Rezone Modification to the 

City Council prior to seeking judicial review of that issue. 15 Petitioners 

filed an appeal of the Examiner's recommendation to the Council on 

January 21,2010. 16 On January 22,2010, as required by the TMC, the 

City mailed a "Notice of Filing of an Appeal" to all parties to the Hearing 

II CP 129-30. 
12 CP 122-42. 
13 CP 123. 
14 CP 123, 142. See also TMC 1.23.050(8). 
15 CP 553-54 (TMC Chapter 1.70, "Appeals to City Council"). 
16 CP 537 (Declaration of Aaron Laing ("Laing Decl."), ~ 5). 
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Examiner proceeding. I? Attached to this notice was a copy ofTMC 

Chapter 1.70, which provides as follows at TMC 1.70.050: 

Any court action to set aside, enjoin, review, or otherwise 
challenge the decision of the City Council concerning an 
appeal shall be commenced in Superior Court within 21 
days of the final decision of the City Council. Pursuant to 
RCW Chapter 36.70C, the final date of the decision of the 
City Council on the appeal shall be deemed to be the date 
the motion concerning the appeal is adopted by the City 
Council and shall be considered to have been entered into 
the public record on that date. 18 

On February 24,2010, as also required by the TMC, the City mailed a 

"Notice of Appeal Date" to all parties to the appeal. 19 A copy ofTMC 

Chapter 1.70 is attached hereto as Appendix D. 

C. Original LUPA Petition and Stipulation. 

On January 28,2010, Petitioners timely filed and served a LUPA 

Petition challenging the Hearing Examiner's decision to deny the 

applications for Preliminary Plat and Site Plan approval, as well as his 

decision declining to address Petitioners' related applications for 

variances/reductions, wetland/stream assessments, and wetland/stream 

exemptions (the "Original LUP A Petition").20 

On February 25,2010, the Petitioners, the City, and Save NE 

17 CP 537-38 (Laing Decl., ~ 6); CP 549-54 ("Notice of Filing of an Appeal"). 
18 CP 554 (TMC 1.70.050, "Review of Council decision."). 
19 CP 570-71. 
20 CP 144-87. 
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Tacoma21 entered into a stipulation that allowed the Petitioners to amend 

the Original LUPA Petition, if necessary, to address the City Council's 

decision regarding the Rezone Modification request (the "Stipulation").22 

The parties stipulated that "[0 ]nce the City Council issues a final decision 

on the pending appeal, there will be. a 21-day L UP A appeal deadline. If 

the City Council issues a final decision on April 13,2010, the related 

appeal deadline would be on or about May 4, 2010."23 Accordingly, the 

Stipulation provides: 

Within twenty-one (21) days of the issuance of the City Council's 
final decision on the pending related appeal, Applicants' LUPA 
petition and / or Save NE Tacoma's LUPA petition may be 
amended to address the City Council's decision by filing an 
amended LUPA petition consistent with the requirements ofRCW 
36.70C.040 and RCW 36.70C.070. The Parties' counsel of record 
shall accept service of the same, without waiver of any defense 
other than improper service, via electronic mail and the Court's e­
filing system, which service shall be deemed effective as of the 
date of electronic transmittal. The Parties' agreement to accept 
service of amended LUP A petitions via electronic mail and the 
Court's e-filing system shall not waive the defense of improper 
service relating to the Parties' original LUPA petitions.24 

D. City Council's Oral Decision. 

On April 8, 2010, the City'S legal counsel transmitted to the parties 

21 On January 28, 2010, four neighboring property owners, Johnnie E. Lovelace, Lois S. 
Cooper, James V. Lyons and Renee D. Lyons, along with a Washington non-profit 
corporation Save NE Tacoma (hereinafter collectively "Save NE Tacoma") also filed and 
served a LUPA appeal challenging various aspects ofthe City's Decision. See CP 388-
89. 
22 CP 188-202. 
23 CP 189. 
24CP190. 
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a copy of a memorandum informing the City Council of the framework for 

their deliberations and decision (the "Appeal Procedures Memo").25 The 

Appeal Procedures Memo presented the Council with four options for 

action: 

1. Remand to the Hearing Examiner to take additional 
evidence if the Council decides additional information 
is necessary to make a decision on the rezone. 

2. Affirm or concur in the Hearing Examiner decision 
(which means deny the rezone request), based on the 
findings and conclusions prepared by the Hearing 
Examiner. 

3. Affirm or concur in the Hearing Examiner decision 
(deny the rezone request), but with additional findings 
that the Council might make. 

4. Reverse the Hearing Examiner decision (approve the 
rezone request), in which case the Council will need to 
prepare findings and conclusions based on its review of 
the record. 26 

On April 13,2010, the City Council heard the Petitioners' appeal 

of the Hearing Examiner's recommendation to deny Petitioners' Rezone 

Modification request. 27 At the conclusion of the hearing, Mayor Marilyn 

Strickland moved to concur in the Hearing Examiner's recommendation 

and to deny Petitioners' appea1. 28 A roll call vote was taken, the motion 

was declared adopted and the appeal was declared denied.29 Because the 

25 CP 540-41 (Laing DecI., ~ 6); CP 573-76 (cover email and copy of Appeal Procedures 
Memo). 
26 CP 576. 
27 CP 224-91 (Transcript of City Council Appeal Hearing and Voice Vote). 
28 CP 283-84. 
29 CP 291 (Transcript); CP 211 (Voting Record); CP 294 (Minutes). 
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Council chose the second option for action described in the Appeal 

Procedures Memo - to "[a]ffirm or concur in the Hearing Examiner 

decision (which means deny the rezone request), based on the findings and 

conclusions prepared by the Hearing Examiner" - the Council's decision 

was implemented by voice vote and no written decision was prepared. 30 

Counsel for the Developer attended the appeal hearing and was present for 

the Council's voice vote. 3J 

The City Council's oral decision denying Petitioners' appeal was 

immediately entered into the public record on April 13,2010, by several 

means, including live webcast on the City's official web site, live cable 

television, and a video recording posted on the City'S web site at 8:41 

p.m.32 On April 14,2010, the City again entered the decision into the 

public record by other means, including posting to the City'S web site a 

transcript of the closed-captioning provided for the live television 

broadcast of the appeal hearing, posting to the City'S web site the Voting 

Record from the hearing, and making available at the Tacoma Public 

Library a DVD video recording of the hearing.33 A copy of the transcript 

posted to the City'S web site on April 14 is attached hereto as Appendix E. 

30 CP 576 (Appeal Procedures Memo, p. 3) (emphasis added). 
3J CP 377. 
32 CP 300 (Declaration of Sidney Lee ("Lee Decl."), ~~ 1-4). 
33 CP 300 (Lee Decl., ~~ 5-6); CP 204 (Declaration of Wendy Fowler ("Fowler Decl."), 
~~ 3-4). 
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On April 15, 2010, the City mailed a "Notice of Appeal Results" to 

the parties to the appeal. 34 Unlike the prior notices regarding Petitioners' 

appeal (the "Notice of Filing of An Appeal" and the "Notice of Appeal 

Date") the "Notice of Appeal Results" was not required by the TMC.35 

Rather, the "Notice of Appeal Results" was provided as a courtesy to 

advise the parties of the results of the appeal. 36 The "Notice of Appeal 

Results" stated as follows: "At that time [on April 13, 2010] the City 

Council moved to concur with the Findings, Conclusions and 

Recommendation of the Hearing Examiner and denied the appeal."37 A 

copy of the "Notice of Appeal Results" is attached hereto as Appendix F. 

E. Amended LUPA Petition. 

On May 3, 2010, Petitioners filed an amended LUP A petition 

challenging the City Council's decision to deny their Rezone Modification 

request (the "Amended LUPA Petition").38 The Certificate of Service 

attached to the Amended LUPA Petition incorrectly states that it was 

served on the City on April 28, 2010. 39 Tacoma's representatives were 

available to accept service at all times but did not receive service of the 

34 CP 578 (Notice of Appeal Results). 
35 CP 633 (Declaration of Doris Sorum, ("Sorum Decl."), ~3); CP 553 (TMC 1.70.020, 
requiring a "Notice of filing of an appeal" and notice of "the date and time of the 
hearing"). 
36 CP 633 (Sorum Decl., ~3). 
37 CP 578. 
38 CP 302-349. 
39 CP 349. 
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Amended LUPA Petition by any means until May 6,2010.40 Petitioners 

admit that they did not serve the Amended LUPA Petition on the City 

until May 6, 2010.41 

A Corrected Certificate of Service accompanied the Amended 

LUPA Petition that was served on the City.42 This Certificate, signed by 

counsel for the Developer, states that he caused the Amended LUPA 

Petition to be served upon counsel for the City of Tacoma via first Class 

U.S. Mail and e-mail on May 6, 2010.43 The Corrected Certificate of 

Service also states that "[m]y legal assistant erroneously believed that the 

pleadings was [sic] being served via ECF e-service at the time the 

document was e-filed with the Court."44 

F. Motion to Dismiss. 

On May 14,2010, the City and Save NE Tacoma filed motions to 

dismiss the Amended LUP A Petition for failure to timely serve the City 

within 21 days after entry of the City Council's oral decision into the 

public record.45 In their response brief and in oral argument, Petitioners 

incorrectly argued that the TMC required the City to issue a written 

decision; that the TMC required the City to provide a "Notice of Appeal 

40 CP 119-20; CP 373-74; CP 351. 
41 CP 519 (Petitioners' Opposition to Motions to Dismiss, p. 6) (stating that "on May 6, 
20 I 0, Petitioners served the Amended LUPA Petition by email on counsel for the City"). 
42 CP 353-54. 
43 CP 354. 
44 CP 354. 
45 CP 104-377; CP 378-87. 
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Results," which constituted the City's final, written land use decision; that 

the City's land use decision was "issued" pursuant to RCW 

36.70C.040(4)(a) three days after the City mailed the "Notice of Appeal 

Results"; and that the Amended LUPA Petition was therefore timely 

served on the City within 21 days after the issuance of the decision.46 

On June 1, 2010, after hearing the parties' oral argument, the trial 

court issued the following oral ruling denying the motions to dismiss: 

THE COURT: All right. Counsel, I think I've heard enough 
on this one. I'm going to allow the amended LUPA petition 
to stand. I think that the written decision is a written 
codification [ of an] oral decision. Given how frequently the 
City and County Council backtrack on some of their oral 
decisions, obviously, sending -- reducing it to writing and 
sending it out, particularly when the Clerk, the City Clerk, 
is charged with doing that, indicates that the final decision 
is the written one. Once it's mailed out, there's three days' 
time for mailing; and then you have 21 days to file a LUP A 
after that. It was timely filed. 47 

On June 18,2010, the trial court entered a written order denying 

the motions to dismiss (the "Order").48 

G. Superior Court Order Denying Petitioners' LUPA 
Petitions. 

The parties then proceeded to brief the merits of Petitioners' LUPA 

appeal. 49 After reviewing the pleadings and hearing the parties' oral 

46 CP 514-35; VRP, pp. 10-18. 
47 VRP, p. 20. 
48 CP 1390-1392. 
49 CP 1393-1458; CP 2190-2237; CP 1622-2189; CP 2292-2311. 
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argument, the trial court denied the Petitioners' LUP A appeal and 

affirmed the City's decisions in all respects.50 

Petitioners' appeal of the trial court's decision on the merits, and 

the City's and Save NE Tacoma's cross-appeals of the trial court's Order 

denying the motions to dismiss, followed. 51 These appeals are now ripe 

for review by this Court. 

IV. ARGUMENT 

A. Standard of Review. 

"A superior court hearing a LUPA petition acts in an appellate 

capacity and with only the jurisdiction conferred by law." Knight v. City 

ofYelm, No. 84831-9 (Wash., December 15,2011), slip op. at 11 (citing 

Conom v. Snohomish County, 155 Wn.2d 154,157,118 P.3d 344 (2005». 

"[B]efore a superior court may exercise its appellate jurisdiction, statutory 

procedural requirements must be satisfied. A court lacking jurisdiction 

must enter an order of dismissal." Id. 

The legislature enacted LUPA in 1995 to serve as the "exclusive 

means of judicial review ofland use decisions." RCW 36. 70C.030(l). 

"LUPA's stated purpose is 'timely judicial review. '" Habitat Watch v. 

50 CP 2315-19. The trial court also denied the LUP A Petition filed by Save NE Tacoma. 
[d. Save NE Tacoma agrees with the result of the trial court's decision but has filed a 
cross-appeal with this Court addressing certain issues that could provide alternative 
?rounds for affirming her decision. 

I CP 2320-27; 2338-42; 2343-59. 
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Skagit County, 155 Wn.2d 397, 406, 120 P.3d 56 (2005) (quoting RCW 

36. 70C.0 1 0). The key jurisdictional requirement under LUP A is timely 

filing and service: "A land use petition is barred, and the court may not 

grant review, unless the petition is timely filed with the court and timely 

served." RCW 36.70C.040(2) (emphasis added). 

Under LUPA, a party's failure to timely file and serve the petition 

on the necessary parties deprives the superior court of jurisdiction. See 

RCW 36.70C.040(2); Conom, 155 Wn.2d at 158; Witt v. Port o/Olympia, 

126 Wn. App. 752, 756,109 P.3d 489 (2005). Washington courts require 

"strict compliance with LUP A's procedure," emphasizing that a "land use 

petition is barred, and the court may not grant review, if timely service is 

not completed in accordance with LUPA's procedures." Witt, 126 Wn. 

App. at 756 (quoting Overhulse Neighborhood Ass 'n v. Thurston County, 

94 Wn. App. 593, 598, 972 P.2d 470 (1999». 

Because timely filing and service are jurisdictional requirements, 

the doctrine of substantial compliance does not apply to LUPA's strict 

deadline for filing and service. Overhulse, 94 Wn. App. at 593. Similarly, 

the LUP A deadline "cannot be equitably tolled." Nickum v. City 0/ 

Bainbridge Island, 153 Wn. App. 366, 381-82, 223 P.3d 1172 (2009). 

This Court reviews the trial court's legal conclusions de novo. See 

Habitat Watch, 155 Wn. 2d at 405-6. 
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B. LUPA Required Dismissal of the Amended LUPA Petition. 

The key issue raised by Tacoma's cross-appeal is whether the 

"issuance" of the Tacoma City Council's decision is governed by the 

provisions ofRCW 36.70C.040(4)(a) for written decisions, or by RCW 

36.70C.040(4)(c) for decisions rendered by other means and entered into 

the public record. Because RCW 36.70C.040(4)(c) applies to the City 

Council's voice vote, Petitioners' Amended LUPA Petition was untimely 

and should have been dismissed. 

LUPA's statute of limitations begins to run on the date a land use 

decision is "issued." RCW 36.70C.040(3). RCW 36.70C.040 "designates 

the exact date a land use decision is 'issued,' based on whether the 

decision is written, made by ordinance or resolution, or in some other 

fashion." Habitat Watch, 155 Wn.2d at 406, (citing RCW 

36.70C.040(4)(a)-(c)). RCW 36.70C.040(4) provides that the date on 

which a land use decision is issued is: 

(a) Three days after a written decision is mailed by the 
local jurisdiction or, if not mailed, the date on which the 
local jurisdiction provides notice that a written decision is 
publicly available; 

(b) If the land use decision is made by ordinance or 
resolution by a legislative body sitting in a quasi-judicial 
capacity, the date the body passes the ordinance or 
resolution; or 
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(c) If neither (a) nor (b) of this subsection applies, the date 
the decision is entered into the public record. 

RCW 36.70C.040(4). 

The parties agree that the City's Council's decision was not made 

by ordinance or resolution under RCW 36.70C.040(4)(b).52 Thus, the 

central question at issue in this cross-appeal is whether the City issued a 

"written decision" under RCW 36.70C.040(4)(a) or issued a decision "in 

some other fashion" under RCW 36.70C.040(4)(c), such as an oral 

decision. See Habitat Watch, 155 Wn.2d at 406. 

The trial court ruled that the City issued a written decision under 

RCW 36.70C.040(4)(a). This ruling was based on erroneous 

interpretations of the TMC, LUPA, and relevant case law. Contrary to 

Petitioners' arguments and the trial court's Order, the City was not 

required to issue a written decision in this case, and in fact did not issue a 

written decision. The City Council made its decision when it adopted by 

voice vote a motion to concur in the Hearing Examiner's findings, 

conclusions, and recommendation. This oral decision was "issued" under 

RCW 36.70C.040(4)(c) when it was immediately entered into the public 

record on April 13, 2010 (and again on April 14). As a result, Petitioners' 

service on the City was untimely, and the trial court erred in denying the 

52 CP 517; CP 518; CP 541; VRP, p. 18. 
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motions to dismiss. 

1. The City Council Issued an Oral Decision, Not a 
Written Decision. 

In an effort to overcome their failure to timely serve the Amended 

L UP A Petition, the Petitioners have asserted that the City Council's 

decision was a "written decision" under RCW 36.70C.040(4)(a). 

However, the record in this appeal and the case law interpreting LUPA 

confirm that the City Council issued an oral decision, not a written 

decision. 

As a factual matter, the record shows that the City made its 

decision to deny the appeal orally, not in writing. Petitioners admit that 

the Council "orally voted to deny the appeal.,,53 The Council's voice vote 

to adopt the motion to concur in the Hearing Examiner's findings, 

conclusions, and recommendation and to deny the appeal is documented in 

the transcript of the April 13, 2010, hearing. 54 

The nature of the Council's oral decision did not change when the 

City mailed the "Notice of Appeal Results" to the parties. It is clear from 

the title and plain language of this notice that it does not constitute the 

53 CP 518; CP 541 (Laing Decl .. ~ 16). 
54 CP 224-91. The Council's oral decision was consistent with TMC 1.70.050, which 
provides that "the final date of the decision of the City Council on the appeal shall be 
deemed to be the date the motion concerning the appeal is adopted by the City Council 
... " CP 554. 

-17-



City's decision.55 Rather, the Notice of Appeal Results merely advised the 

parties ofthe Council's oral decision, consistent with the City's historic 

practice of providing such courtesy notice. 56 The notice speaks in 

descriptive, past-tense terms (such as "heard," "moved," and "denied") 

rather than active, present tense terms ("is," "shall," or "hereby").57 

Because the City Council made its final decision by voice vote before the 

"Notice of Appeal Results" was generated and mailed, that notice cannot 

constitute a "written decision ... mailed by the local jurisdiction" under 

RCW 36.70C.040(4)(a).58 

On the contrary, RCW 36.70C.040(4)(c) specifically applies to 

"decisions made orally at a city council meeting." Habitat Watch, 155 

Wn.2d at 408 n. 5. In Habitat Watch, the court discussed "two possible 

interpretations of the language in RCW 36.70C.040(4)(c)" and described 

the "more likely interpretation" as follows: 

[I]f a decision is neither written (as provided for in 
subsection (a» nor made by ordinance or resolution 

55 CP 587. 
56 CP 633 (Sorum Decl., ~3). 
57 CP 587. 
58 Nor was the "Notice of Appeal Results" a "notice that a written decision is publicly 
available" under RCW 36.70C.040(4)(a). The "Notice of Appeal Results" did not 
mention the existence of any written decision or indicate that a written decision would be 
publicly available at any particular location. CP 587. This is because no such written 
decision existed. Simply put, to provide notice of the results of a decision is not the same 
as providing notice that a copy of a written decision is publicly available. Thus, neither 
prong ofRCW 36.70C.040(4)(a) (a "written decision" that is "mailed by the local 
jurisdiction" or a "notice that a written decision is publicly available") is applicable in 
this case. 
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( subsection (b)), then it is issued on the date it is entered 
into the public record. Subsection ( c), then, does not 
include decisions covered under subsections (a) and (b), but 
would include other types, such as decisions made orally at 
a city council meeting. These decisions would be issued 
when the minutes from the meeting are made open to the 
public or the decision is otherwise memorialized such that 
it is publicly accessible. 

Id. (emphasis added). Thus, the court in Habitat Watch clearly indicated 

that RCW 36. 70C.040( 4)( c) should be interpreted to encompass "decisions 

made orally at a city council meeting," such as the decision made by the 

Tacoma City Council on April 13,2010. Id. Such decisions are issued 

when the decision is "memorialized such that it is publicly accessible," as 

was done by the City on both April 13, 2010, and April 14, 2010. Id. 

Washington courts have repeatedly held that orally-announced 

land use decisions are "issued" when they are entered into the public 

record, unless one ofthe following circumstances applies: (l) the 

materials entered in the public record are not sufficient to identify the 

scope and terms of the decision; (2) some further action is required to 

make the decision "final"; or (3) the decision maker later executes a 

formal decision document that was prepared in advance and speaks in 

present-tense terms (such as "shall"). Habitat Watch, 155 Wn.2d at 408 n. 

5 (holding that an oral land use decision is issued when it is ''''publicly 

accessible"); Vogel v. City of Richland, 161 Wn. App. 770, 255 P.3d 805 
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(2011) (holding that an oral land use decision is issued when "its scope 

and terms have been memorialized in some tangible, accessible way"); 

King 's Way Foursquare Church v. Clallam County, 128 Wn. App. 687, 

690-692, n. 6, 116 P.3d 1060 (2005) (holding that "an oral vote will not be 

final if further action is deemed necessary to complete it - for example, 

when a vote to approve a variance is followed by a written order setting 

forth detailed conditions"); Hale v. Island County, 88 Wn. App. 764, 769, 

946 P .2d (1997) (holding that a document signed after an oral vote was a 

"written decision" because the document was written before the vote was 

taken and "used the present tense"). 

None of these limited circumstances applies in this case. First, the 

materials entered into the public record by Tacoma were more than 

sufficient to identify the scope and terms of the City Council's oral 

decision. In Vogel, the court held that certain documents were insufficient 

to identify the scope and terms of the land use decision because, for 

example, they "gave no indication of what classification of road would 

later be constructed, or that a road would be constructed at all." 161 Wn. 

App. at 779. Here, by contrast, the records reflecting the Council's oral 

decision clearly identified the scope and terms of that decision by 

providing video and a text transcript of the entire Council appeal hearing 

and by referencing the Examiner's Recommendation and Decision (which 
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had previously been made publicly available). The Council's decision 

was unambiguous and required no further explanation. 

On April 13, the City made a live video broadcast of the entire 

appeal hearing available on its web site and cable television and 

subsequently posted a video recording on the web site. 59 On April 14, the 

City made publicly available additional records reflecting the decision, 

including a transcript of the appeal hearing, the Council's Voting Record, 

and a DVD video recording of the hearing.60 Unlike the records at issue in 

Vogel, these records fully disclosed the scope and terms of the Council's 

oral decision. 

Second, no further action was required to make the Tacoma City 

Council's decision in this case "final." The court in Hale suggested that 

an oral land use decision may not be final, for example, "when a vote to 

approve a variance is followed by a written order setting forth detailed 

conditions." Hale, 88 Wn. App. at 769. Here, because the Council 

adopted the Hearing Examiner's previously-issued findings, conclusions, 

and recommendation without change, there was no need for a written 

order to follow the Council's oral decision. 

Finally, the Tacoma City Council did not subsequently execute a 

formal decision document. In Hale, the Board of Island County 

59 CP 300 (Lee Decl., ~~ 1-4). 
60 CP 300 (Lee Decl., ~~ 5-6); CP 204 (Fowler Decl., ~~ 3-4). 
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Commissioners ("BICC") initially acted orally by taking a vote at a public 

hearing, but unlike the Tacoma City Council, the BICC later signed and 

had attested a decision document that had been "prepared in advance" of 

the public hearing. Hale, 88 Wn. App. at 769. The Hale court went out of 

its way to emphasize that "[t]he document was not written after the 

decision was made." !d. Moreover, the document signed by the BICC 

"used the present tense" in describing the action taken by the BICC: "the 

'use described in this permit shall be undertaken." Id. (emphasis added). 

Based on the language of the document, the Hale court determined that the 

decision was a written decision and, therefore, RCW 36.70C.040(4)(a) 

applied. 

In this case, by contrast, no such decision document was prepared 

in advance and formally executed. The "Notice of Appeal Results" was, 

in fact, "written after the decision was made." See id.61 Furthermore, 

unlike the document signed by the BICC in Hale, the "Notice of Appeal 

Results" spoke in the past tense in describing the action taken by the 

Tacoma City Counci1.62 Thus, the material facts emphasized by the Hale 

court in finding that the BICC's decision was made in writing are not 

61 See a/so CP 578. 
62 See CP 578 (Notice of Appeal Results, stating that the Council "heard" the appeal and 
"moved" to concur with the Hearing Examiner's Findings, Conclusions and 
Recommendation, and "denied" the appeal); compare Hale, 88 Wn. App. at 769. 
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present in this case.63 Rather, this case presents a decision that was 

undertaken by voice vote, which required no further explanation or action 

~ by the City. The decision was made and issued at the time the voice vote 

was taken and nearly simultaneously entered into the public record. 

In short, the LUP A case law addressing the issuance of oral and 

written decisions confirms that the Tacoma City Council made an oral 

decision in this case, and did not issue a written decision. 

2. The City Council Was Not Required to Issue a Written 
Decision. 

Contrary to Petitioners' assertions before the trial court, the City 

was not required to issue a written decision in this case.64 Nothing in 

LUP A or the TMC required the City to issue a written decision when the 

City Council chose to simply affirm the Hearing Examiner's 

recommendation based on the findings and conclusions that had already 

been prepared by the Examiner. In fact, both LUPA and the TMC 

contemplate that some land use decisions will be made orally rather than 

in writing. 

Q. LUPA does not require Q written decision. 

Before the trial court, Petitioners suggested that LUPA always 

63 Moreover, after Hale was decided by Division I, the Supreme Court altered the legal 
landscape regarding when a land use decision is "issued" through the facts and reasoning 
in Habitat Watch, 155 Wn.2d 397. 
64 See CP 518-19; CP524; CP 543; VRP, pp. 10-20. 
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requires a written decision that must be attached to a LUPA petition under 

RCW 36.70C.070(4).65 However, LUPA does not require local 

governments to issue written decisions in all cases. In fact, the statute 

specifically anticipates that some land use decisions will be made orally. 

Petitioners' reading of the statute ignores the plain language of LUPA and 

the Supreme Court's decision in Habitat Watch. 

Although LUP A includes numerous references to the possibility of 

a "written decision,"66 RCW 36.70.C.040(4) confirms that a decision may 

be "made by ordinance or resolution," may be a "written decision" other 

than an ordinance or resolution, or may be made in some other way. 

Moreover, RCW 36.70C.070( 4) specifically recognizes that a decision 

might not be written. This provision requires LUPA petitions to set forth 

"[i]dentification of the decision-making body or officer, together with a 

duplicate copy of the decision, or, if not a written decision, a summary or 

brief description of it." RCW 36. 70.C. 70( 4) (emphasis added). Thus, 

contrary to Petitioners' suggestion, LUP A does not require a written 

decision. 

Finally, case law confirms that local governments may orally issue 

land use decisions under LUPA. Habitat Watch, 155 Wn.2d at 405, n.5 

(decisions may be "made orally at a city council meeting" under RCW 

65 See CP 543 (Laing Decl., ~ 22). 
66 See RCW 36.70.C.040(2)(b)(i)-(ii), (2)(c), .040(2)(d), .040(4)(a), .040(5)(a), .070(4). 
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36.70C.040(4)(c)). See also Vogel, 161 Wn. App. at 780; King's Way 

Foursquare Church, 128 Wn. App. at 690-692, n. 6; Hale, 88 Wn. App. at 

769. 

b. The TMC does not require a written decision. 

Nor was a written decision required by TMC 1.70.030, which 

provides as follows: 

The City Council shall accept, modify, or reject any 
findings or conclusions, or remand the recommendation of 
the Hearing Examiner for further hearing. Any decision of 
the City Council shall be based on the original record of the 
hearing conducted by the Hearing Examiner; however, the 
Council, at its discretion, may publicly request additional 
information of the parties to an appeal, or from the Hearing 
Examiner. The Council's decision shall be in writing and 
shall specify findings and conclusions whenever such 
findings and conclusions are different from those of the 
appealed recommendation.67 

Under the plain language ofTMC 1.70.030, a written decision 

specifying the Council's findings and conclusions is only required 

"whenever such findings and conclusions are different from those of the 

appealed recommendation," such as when the Council chooses to modify 

or reject the Hearing Examiner's findings and conclusions. When the 

Council chooses to accept and concur in the Hearing Examiner's findings 

and conclusions, as it did in this case, the Council may simply adopt the 

Examiner's findings and conclusions by voice vote. Under these 

67 CP 553 (emphasis added). 
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circumstances, no written decision is required by the TMC or needed as a 

practical matter. 

This reading of TMC 1.70.030 is consistent with rules of statutory 

construction applied by courts when interpreting municipal ordinances. 

See Ford Motor Co. v. City of Seattle , 160 Wn.2d 32, 41, 156 P.3d 185 

(2007) (municipal ordinances are construed according to the rules of 

statutory construction). Courts construe legislative acts as a whole and, 

whenever possible, harmonize the provisions of an act to insure its proper 

construction. Alpine Lakes Protection Soc. v. Washington State Dept of 

Ecology, 135 Wn. App. 376,390, 144 P.3d 385 (2006)). Constructions 

that would render a portion of a statute "meaningless or superfluous" 

should be avoided. Ford Motor Co., 160 Wn.2d at 41. 

By recognizing that some City Council decisions will be made 

orally, the City'S interpretation ofTMC 1.70.030 harmonizes the 

provisions ofTMC 1.70.030, TMC 1.70.040 and TMC 1.70.050. TMC 

1.70.040 provides that "[t]he City Council may adopt all or portions of the 

Hearing Examiner's findings and conclusions supporting the 

recommendation."68 TMC 1.70.050 provides that "[p]ursuant to RCW 

Chapter 36.70C, the final date of the decision of the City Council on the 

appeal shall be deemed to be the date the motion concerning the appeal is 

68 CP 554. 
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adopted by the City Council ... "69 

When read together, these provisions allow the City Council to 

issue a final land use decision by simply passing a voice vote motion, 

rather than preparing a new written decision, in cases where the Council 

agrees with all of the Hearing Examiner's findings and conclusions. In 

cases where the Council disagrees with some or all of the Examiner's 

findings and conclusions, the Council must prepare a written decision 

specifying any "findings and conclusions [that] are different from those of 

the appealed recommendation" and adopt those findings and conclusions 

by motion at a later date. 70 Thus, consistent with LUP A's purpose to 

expedite land use decision making, the City's interpretation allows the 

Council to immediately issue an oral decision concurring with all of the 

Examiner's findings and conclusions, or, if necessary, to prepare any new 

written findings and conclusions and orally adopt that document at a later 

date. 

Petitioners' argued interpretation, by contrast, misconstrues TMC 

1.70.030 to require a written decision in all cases. This interpretation fails 

to harmonize the provisions of the TMC. If the Council's oral decisions 

were always issued by the mailing of a subsequently-prepared "written 

decision" under RCW 36.70C.040(4)(a), there would be no need for the 

69 CP 554. 
70 CP 553-54. 
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language in TMC 1.70.050 providing that the Council's final decision 

occurs on the date of the Council's adoption of "the motion concerning the 

appeal. "71 Petitioners' interpretation renders that language superfluous. 

The Court should reject Petitioners' strained argument that the TMC 

requires a written decision in all cases. 

c. The TMC does not require the City to provide a 
"Notice of Appeal Results. " 

Petitioners incorrectly argued, and the trial court erroneously ruled, 

that the TMC required the City to provide a "Notice of Appeal Results.'m 

One of the stated bases for the trial court's ruling was that "the City Clerk 

is charged with doing that [providing a 'Notice of Appeal Results,].mJ 

However, as noted above, unrebutted evidence in the record confirms that 

the TMC does not require a "Notice of Appeal Results."74 The TMC only 

requires a "Notice of Filing of an Appeal" and a "Notice of Appeal Date," 

not a "Notice of Appeal Results."75 

Moreover, the TMC provision cited by Petitioners before the trial 

court does not support their argument. Petitioners cited TMC 1.06.100 for 

the proposition that the City Clerk was required to provide a "Notice of 

71 CP 554. 
72 CP 518; VRP, pp. 13,20. 
73 VRP, p. 20. 
74 CP 633 (Sorum Decl., ~3). 
75 CP 553 (TMC 1.70.020, requiring "notice of filing of an appeal" and notice of "the 
date and time of the hearing of the appeal"). 
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Appeal Results."76 TMC 1.06.100 sets forth no such requirement. It is 

simply a general provision requiring the City Clerk to "[p ]ublish all legal 

notices.,m 

Petitioners also quoted a statement from the City's web site that 

the City Clerk's office "sends a variety of notices to appellants and/or 

applicants, publishes notices of appeal hearings, and maintains files on 

appeals."78 This statement does not reference a "Notice of Appeal 

Results" (as opposed to "notices of appeal hearings"). In any event, the 

quoted language is not included in the TMC and is not binding on the 

City. 

3. The City Council's Oral Decision Was Issued When it 
Was Entered into the Public Record on April 13 . 

Oral land use decisions are "issued" on the "date of the first public 

record finalizing the change." Vogel, 161 Wn. App. at 780. In his 

concurrence and dissent in Habitat Watch, Justice Sanders observed that 

land use decisions issued under RCW 36. 70C.040( 4)( c) are "entered into 

the public record" when they are "filed in a public office open to public 

inspection." 155 Wn.2d at 423 (1. Sanders, partially concurring and 

partially dissenting). 

Here, the first records finalizing the Council's oral decision were 

76 CP 517-18; CP 527; CP 542; VRP, pp. 13-15. 
77 CP 583 . 
78 CP 517; CP 542; CP 580-82. 
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made open to public inspection on April 13. 79 Additional records 

reflecting the Council's decision were made open to public inspection on 

April 14.80 There can be no doubt that these records became part of the 

"public record" under RCW 36.70C.040(4)(c) when they were made 

available to the public on April 13 and April 14. 

Notwithstanding Petitioners' feigned surprise that the City would 

make records available by "posting things on the City's web site,"81 the 

posting of public records to an agency's web site is an increasingly 

common way to make them available. Because this approach saves public 

resources, it was recently endorsed by the Legislature when it amended the 

Public Records Act, RCW 42.56 ("PRA"), to allow agencies to make 

public records available in response to requests by "providing an internet 

address and link on the agency's web site to the specific records 

requested." See SSB 6367 (2010) (amending RCW 42.56.520) ("Agencies 

are encouraged to make commonly requested records available on agency 

web sites.").82 

Thus, the Council's oral decision was "issued" on April 13, when 

79 CP 300 (Lee Dec\., ~~ 1-4). 
80 CP 300 (Lee Dec\., ~~ 5-6); CP 204 (Fowler Decl., ~~ 3-4). 
81 CP 526. 
82 In his concurrence and dissent in Habitat Watch, Justice Sanders indicated that it is 
appropriate to look to the PRA when interpreting LUPA, and that if a record is 
"discoverable" under the PRA, it meets the definition of "issued" under RCW 
36.70C.040(4)(c)." Habitat Watch, 155 Wn.2d at 423. The records reflecting the 
Council's voice vote were undeniably discoverable under the PRA's broad definition of 
public records. See RCW 42.56.010(2). 
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the City made video of the hearing available on its web site and cable 

television.83 At the latest, the decision was issued onApril 14, when the 

City entered into the public record additional documents reflecting the 

Council ' s decision.84 In either event, Petitioners did not serve their 

Amended LUPA Petition on the City within 21 days of the issuance of the 

Council's oral decision. 

4. Petitioners Did Not Serve the City Within 21 Days of 
the Issuance of the City Council's Oral Decision. 

Petitioners admit that they did not serve the Amended LUP A 

Petition on the City until May 6, 2010.85 May 6 is 23 days after April 13 

and 22 days after April 14. 

5. Petitioners Had Ample Notice that the LUPA Deadline 
Was May 4. 

In briefing before the trial court, the Petitioners argued that, under 

the City's position, "no petitioner or interested party could ever hope to 

know when a land use decision is 'issued, '" and the City could "trap 

unsuspecting appellants" into missing the LUP A deadline. 86 However, the 

record confirms that the Petitioners had ample notice that the Council's 

decision was issued on April 13 and that the L UP A deadline was therefore 

83 CP 300 (Lee Decl., ~~ 1-4). 
84 CP 300 (Lee Decl., ~~ 5-6); CP 204 (Fowler Dec\., ~~ 3-4). 
85 CP 519 (Petitioners' Opposition to Motions to Dismiss, p. 6) (stating that "on May 6, 
2010, Petitioners served the Amended LUPA Petition by email on counsel for the City"). 
86 CP 527. 
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May 4. 

Before the Council appeal hearing, the City provided Petitioners 

with a copy ofTMC 1.70.050, which provides that "[p]ursuant to RCW 

Chapter 36.70C, the final date of the decision of the City Council on the 

appeal shall be deemed to be the date the motion concerning the appeal is 

adopted by the City Council and shall be considered to have been entered 

into the public record on that date."87 This statement is consistent with the 

City's historic practice and its actions taken on April 13 to enter the 

Council's oral vote into the public record. TMC 1.70.050 put Petitioners 

on notice that the decision would be entered into the public record and 

issued on the same date that the Council's motion was adopted. 88 

Similarly, the Stipulation put Petitioners on notice that, "[i]f the City 

Council issues a final decision on April 13, 2010, the related appeal 

deadline would be on or about May 4,2010."89 Finally, it was clear from 

the language of the "Notice of Appeal Results" that the City's decision 

was made on April 13,2010. Accordingly, Petitioners had ample notice 

87 CP 554. 
88 The City does not argue that the language ofTMC 1.70.050 itself resulted in the entry 
of the Council's oral decision into the public record. Instead, the City's position is that 
TMC 1.70.050 is consistent with its practice of taking action to enter that decision into 
the public record. Nor does the City suggest, contrary to Petitioners' arguments before 
the trial court, that the City is entitled to unilaterally determine when a land use decision 
is "issued." See CP 526-27. Rather, the facts of this case, in light of the provisions of 
LUPA and related case law, dictate that the Council's oral land use decision was "issued" 
when it was entered into the public record. 
89 CP 189. 
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of the decision in advance of the LUPA deadline. They were well aware 

of the deadline based on the City's decision on April 13. Indeed, counsel 

for the Developer was present at the voice vote on April 13. Petitioners 

nevertheless failed to timely serve the City. 

Petitioners' suggestion that they were somehow misled or 

surprised by the May 4 deadline is disingenuous. Indeed, Petitioners have 

admitted that their delayed service of the City on May 6 was the result of a 

clerical error, not a misunderstanding or miscalculation of the appeal 

deadline. 90 As noted above, equitable tolling is not available under LUP A, 

but even if it were, Petitioners have not shown that they were actually 

misled by the City's process. See Millay v. Cam, 135 Wash.2d 193,206, 

955 P.2d 791 (1998) ("The predicates for equitable tolling are bad faith, 

deception, or false assurances by the defendant and the exercise of 

diligence by the plaintiff. "). 

For these reasons, the trial court should have dismissed Petitioners' 

Amended LUP A Petition. 

C. The Original L UP A Petition Should Also Have Been 
Dismissed. 

Dismissal of the Petitioners' Amended L UP A Petition, which 

sought review of the City's denial of their Rezone Modification request, 

90 CP 354 ("My legal assistant erroneously believed that the pleadings was [sic] being 
served via ECF e-service at the time the document was e-filed with the Court."). 
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also required dismissal of Petitioners' Original LUPA Petition, which 

sought review of the City's denial of their related applications for 

Preliminary Plat and Site Plan approva1. 91 It is impossible to provide the 

relief Petitioners seek in the Original L UP A Petition in the absence of the 

Rezone Modification. If the Amended LUP A Petition is dismissed, the 

Golf Course Property's open space designation will necessarily remain in 

place. It is not possible to approve a Preliminary Plat and Site Plan for a 

residential development on land designated as open space. As the Hearing 

Examiner noted, "The inability to approve the Rezone Modification, 

makes approval of the Site Plan impossible.92 

RCW 58.17.195 specifically provides that "[ n]o plat or short plat 

may be approved unless the City ... makes a formal written finding of 

fact that the proposed subdivision or proposed short subdivision is in 

conformity with any applicable zoning ordinance or other land use control 

that may exist." Accordingly, preliminary plat approval cannot conflict 

with applicable land use controls. Loveless v. Yantis, 82 Wn.2d 754, 762, 

513 P.2d 1023 (1973). In Loveless, a developer submitted a preliminary 

plat design that included buildings as tall as 110 feet. Loveless, 82 Wn.2d 

at 760. The suburban-agriculture use district, where the land was located, 

only allowed buildings up to 35 feet high. Id. The court concluded that 

91 Petitioners have never contested this fact in any proceedings below. 
92 CP 142. 
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"the plat cannot be granted preliminary approval since on its face it 

violates the controlling zoning ordinances." Id. at 762. 

Similarly, in the instant case Petitioners seek Preliminary Plat and 

Site Plan approval that conflicts with the condition requiring the Golf 

Course to remain as open space.93 Because any subdivision and residential 

development of the Golf Course will necessarily conflict with the 

applicable land use designation, the trial court could not have granted the 

relief Petitioners sought: Preliminary Plat and Site Plan approval. 

Accordingly, the Original LUPA Petition should also have been 

dismissed. 

v. CONCLUSION 

The undisputed facts in the record confirm that the City Council's 

decision was made orally on April 13,2011, and was entered into the 

public record on both April 13,2011, and April 14,2011. Petitioners 

admit that they did not serve the City until May 6. Under these facts, the 

Amended LUP A Petition was not timely served on the City. As a result, 

the Superior Court lacked jurisdiction and should have dismissed the 

Amended LUPA Petition. Dismissal of the Amended LUPA Petition also 

required dismissal of the Original L UP A Petition. 

Thus, for the reasons stated herein, the City respectfully requests 

93 CP 125. 
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that the Court reverse the Superior Court's Order denying the motions to 

dismiss for lack of jurisdiction and remand with instructions to dismiss 

both the Amended LUPA Petition and the Original LUPA Petition. 

RESPECTFULLY SUBMITTED this 30th day of December, 2011. 

r;~ ~ay ~~SA#l262O 
Dale N. Johnson, WSBA #26629 
Duncan M. Greene, WSBA #36718 
Attorneys for Respondent 
City of Tacoma 
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INC 
Paul W. Moomaw 
Tousley Brain Stephens, PLLC 
1700 i h Ave, Ste 2200 
Seattle, WA 98101 

[ ] By United States Mail 
[X] By Legal Messenger 
[ ] By Facsimile 

NORTH SHORE INVESTORS LLC 
Aaron M. Laing 
Schwabe Williamson & Wyatt 
1420 Fifth Avenue, Suite 3400 
Seattle, W A 98101 

[ ] By United States Mail 
[X] By Legal Messenger 
[ ] By Facsimile 

SAVENE TACOMA 
Gary D. Huff 
Steven D. Robinson 
Karr Tuttle Campbell 
1201 Third Avenue, Suite 2900 
Seattle, WA 98101-3028 

[ ] By United States Mail 
[X] By Legal Messenger 
[ ] By Facsimile 

DATED this 30th day of December, 2011. 
c ) c .. :~ 
-( 

I . 
I I · 

Jessica Roper, eclarant "'; , f ~') 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINdTO~ 
FOR THE COUNTY OF PIERCE 

9 NORTHSHORE INVESTORS, LLC, a 
Washington limited liability company, and 

10 NORTH SHORE GOLF ASSOCIATES, 
INC., a Washington corporation; and 

11 

No. 10-2-05930-5 
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SA VE NE TACOMA, a Washington non­
profit corporation, 

Pet i tioners, 

vs. 

CITY OF TACOMA, a Washington municipal 
corporation, 

Res ondent. 

ORDER DENYING PETITIONERS 
SAVE NE TACOMA'S AND 
RESPONDENT CITY OF TACOMA'S 
MOTIONS TO DISMISS LUPA 
PETITION ~ [PROJl@it:D . 

. I 

THIS MA ITER has come before the Honorable Judge Katherine M. Stolz upon 

Petitioners Save NE Tacoma's and Respondent City of Tacoma's Motions to Dismiss LUPA 

Petition. 

The Court considered the following documents: 

1. 

2. 

Land Use Petition Pursuant to RCW 36.70C el seq., filed January 28, 2010. 

Amended Land Use Petition Pursuant to RCW 36.70C el seq., filed May 3, 

2010. 

3. Respondent City of Tacoma's Motion to Dismiss LUPA Petition, filed 

May 14,2010. 

ORDER DENYING PETITIONER'S AND RESPOl'}DENT'S 
MOTIONS TO DISMISS LUPA PETITION [f'R~F6SEDi - 1 

PDXlI17426/1551BO/AAU6130701.1 

SCHWABE. WILLIAMSON & WYAn. P.C. 
Attorney. 81 L .... 
US S.". Centre 

1420 5th Ave .• Sude 3400 
Se"nle. WA 98101 -4010 

Telephone 206 622.1711 FIOX ~06.292 0460 
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4. Declaration of Dale N. Johnson, Exhibit A to #3, above. 

5. 

6. 

7. 

8. 

9. 

10. 

Declaration of Wendy Fowler, Attachment 4 to #3, above. 

Declaration of Sidney Lee, Attachment 6 to #3, above. 

Declaration of Dons Sorum, Attachment II to #3, above. 

Declaration of Amanda Kleiss-Acres, Exhibit B to #3, above. 

DeClaration of Jay P. Derr, Exhibit C to #3, above. 

Petitioners Save NE Tacoma, Lovelace, Cooper and Lyons's Motion to 

8 Dismiss LUPA Petition and Joinder in Respondent City of Tacoma's Motion to Dismiss 

.9 LUPA Petition, filed May 14,2010. 

10 

11 

12 

11. 

12. 

13. 

Declaration of Steven D. Robinson, filed May 14, 2010. 

Declaration of Gary D. Huff, filed May 14,2010. 

Petitioners' Opposition to Respondent City of Tacoma's and Petitioner Save 

13 NE Tacoma's Motions to Dismiss Amended LUPA Petition, filed June 1,2010. 

14 

15 

16 

14. 

15. 

16. 

Declaration of Paul W. Moomaw, filed June 1,2010. 

Declaration of Aaron M. Laing, filed June I, 2010. 

Respondent City of Tacoma's Reply to Defendant's [sic} Response to 

17 Tacoma's Motion to Dismiss LUPA Petition, filed June 7, 2010. 

18 

19 

20 

17. 

18. 

19. 

DeClaration of Duncan M. Green, Appendix A to #16, above. 

Declaration of Dons Sorum, Attachment I to #16, above. 

Petitioners Save NE Tacoma, Lovelace, Cooper and Lyons' Reply 

21 Memorandum in Support of Motion to Dismiss LUPA Petition, filed June 7,2010. 

22 20. The records and pleadings on file in this action. 

23 The Court, having heard oral arguments from counsel on June 18,2010, HEREBY ORDERS 

24 ADJUDGES AND DECREES that: 

25 

26 

1. 

2. 

Respondent City of Tacoma's Motion to Dismiss LUPA Petition is DENIED; 

Petitioners Save NE Tacoma, Lovelace, Cooper and Lyons's Motion to 

ORDER DENYING PETITIONER'S AND RESPONDENT'S 
MOTIONS TO DISMISS LUPA PETITION [P.:BOP09EQ] - 2 
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SCHWABE, WIllIAMSON & wo. TT, PC. 
Attorneys .t Law 
US Bank Cantro 

1420 5th Avo. , Sude 3400 
SettI\Ie, WA ge101-4010 

re"'phone 206 622.171 I Fax 206.292 0460 
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Dismiss LUPA Petition is DENIED; 

3. uro-...n to CR 11, Petitioners Northshore Investors, C's and North Shore 

Presented by: 

SCHWABE, WILLIAMSON & WYATT, P.C. 

By: 

Approved as to form: 

GORDONDERR LLP 

T~:pZ~~~ le.7u~\S6 
Dale N. Johnson, WSBA #26629 
Attorneys for City of Tacoma 

Y BRAIN STEPHENS, PLLC 

By: 
Paul . ooma, WSBA #32728 
Attorneys for Petitioner North Shore Golf Associates, Inc. 

KARR TUTTLE CAMPBELL 

BY:~~ 
Gary D. Huff, WSBA #6185 
Steven D. Robinson, WSBA #12999 
Attorneys for Save NE Tacoma 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

NORTHSHORE INVESTORS, LLC, a 
Washington limited liability 
company; and NORTH SHORE GOLF 
ASSOCIATES, INC., a Wa~hington 
corporation; and SAVE NE 
TACOMA, a Washington non-profit 
corporation, et al., 

Petitioners, 

vs. 

CITY OF TACOMA, a Washington 
municipal corporation, 

Respondent. 

Superior Court 
No. 10-2-05930-5 

Court of Appeals 
No. 42490-8-11 

VERBATIM REPORT OF PROCEEDINGS 

Friday, June 18, 2010 
Before The Honorable Katherine M. Stolz 

Tacoma, Washington 

««« »»» 

A P PEA RAN C E S 

For Petitioner Northshore AARON M. LAING 
Investors, LLC: 

For Petitioner North 
Shore Golf Associates: 

For Respondent City of 
Tacoma: 

For Save NE Tacoma, 
et al: 

Attorney at Law 

PAULW . MOOMAW 
Attorney at Law 

DALE N. JOHNSON 
Attorney at Law 

STEVEN D. ROBINSON 
Attorney at Law 

Reported by: Kimberly A. O'Neill, CCR 
License No. 1 954 

Northshore Investors, LLC, et al., vs. City of Tacoma 
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BE IT REMEMBERED that on Friday, the 18th day of 

June, 2010, the above-captioned cause came on duly for 

hearing before THE HONORABLE KATHERINE M. STOLZ, Judge of 

the Superior Court in and for the county of Pierce, state of 

Washington; the following proceedings were had, to wit: 

««« »»» 

THE COURT: All right. This is Cause No. 

10-2-05930-5, and we're here regarding an amended LUPA. All 

right. Let's identify yourselves for the record. 

MR. JOHNSON: Your Honor, Dale Johnson, counsel 

for Respondent City of Tacoma. 

THE COURT: All right. 

MR. ROBINSON: Steven Robinson, counsel for 

Petitioners in the consolidated matter, Save NE Tacoma, 

Lovelace, Cooper, and Lyons. 

THE COURT: All right. 

MR. LAING: I am Aaron Laing, counsel for 

Petitioner Northshore Investors, LLC. 

MR. MOOMAW: And I'm Paul Moomaw, attorney for 

Petitioner Northshore Golf Associates, Inc. 

THE COURT: All right. Moving party. 

MR. JOHNSON: Your Honor, Dale Johnson on behalf 

of Respondent City of Tacoma; and I will also do my best to 

Northshore Investors, LLC, et al., vs. City of Tacoma 
CGA No. 42490-8-II 
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be brief. This is a complex case, as I'm sure you've 

gleaned from the pleadings. 

THE COURT: Oh, yes. 

MR. JOHNSON: It has a tortured history; but 

fortunately, the issue before the Court, today, is fairly 

straightforward; and that is an issue of what is 21 days? 

Does this Court have jurisdiction to hear the amended LUPA 

petition filed by Petitioners under RCW 36.70C.040? It does 

not; and here is why, Your Honor. 

First, the statute: As you are aware, the LUPA statute 

clearly provides that a failure to timely serve a petition 

within 21 days of issuance of a land use decision bars the 

Court's jurisdiction, and a petition is deemed issued under 

the statute in one of three ways; and I won't dwell on that 

other than to say that the Court must decide in order to 

resolve this motion whether 36.70C.040(4) (a), that is, 

providing notice of a written decision that is mailed 

applies or whether, in this case, the date that the decision 

is entered into the public record controls when the decision 

was issued. 

It is the City's position, as is clear from our 

pleadings, that this decision was issued on the 13th of 

April, 2010. The amended LUPA petition was not served until 

May 6, 2010. That is more than 21 days. This was an oral 

decision issued by the Tacoma City Council made by motion. 

Northshore Investors, LLC, et al., vs. City of Tacoma 
COA No. 42490-8-11 
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There was no written decision issued; and, therefore, our 

initial briefing was devoted almost exclusively to our 

analysis under subsection (c) of the statute. 

A brief review of the key facts, Your Honor, and these 

are undisputed: On two occasions, the Respondents in this 

case received notice from the City that the final -- that a 

hearing would occur and of a hearing date and, on both 

occasions, were provided with a copy of the Tacoma City 

Code, specifically Section 1.70.050, which is amended to 

or attached to both declarations of Mr. Laing and myself, 

and I have a copy if the Court would care to review it; but 

it's -- that code provision provides, "The final date of 

decision of the City Council on the appeal shall be deemed 

to be the date the motion concerning the appeal is adopted 

and shall be considered to have been entered into the public 

record on that date." On two occasions, they received a 

copy of that specific provision. On the 13th of April, an 

oral motion was made. It was passed, and the Hearing 

Examiner decision was adopted in this matter. The City 

mailed a Notice of -- Notice of Appeal Results sometime on 

or about the 15th of May, 2010, which Respondents received 

on May 16, 2010. That's a key document because 

Respondents -- or Petitioners have made that a key document. 

Tacoma, clearly, doesn't consider that to be a written 

decision. It is a writing. It is no more than what it says 

Northshore Investors, LLC, et al., vs. City of Tacoma 
COA No. 42490-8-II 
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it is. It is a Notice of Appeal Results which provides, "On 

Tuesday, April 13, 2010, the Tacoma City Council heard the 

appeal of Petitioners. At that time, the City Council moved 

to concur with the findings, conclusions, and 

recommendations of the Hearing Examiner and denied the 

appeal. The decision was made on April 13, 2010. 

Now, again, Petitioners filed their amended LUPA petition 

in this matter on May 3rd consistent with the parties' 

understandings of the rules governing LUPA as it represented 

in the stipulation in this matter that is referred to in our 

pleadings and failed, for some reason, to serve it until May 

6th. We don't know why, and it really doesn't matter why; 

and that's not central to the Court's decision on this 

motion. 

Now, Petitioners have argued in their response brief, 

essentially, that a written decision is required under 

either the Tacoma City Code, LUPA, common practice, or by 

some other requirement; and, therefore, because there was a 

Notice of Appeal Results issued, that has somehow become a 

written decision. Now, there's clearly a flaw in the logic 

there; but more importantly, the predicates to that argument 

are incorrect. First of all, there was no written decision. 

Again, on the face of the document, this isn't a written 

decision. The Notice of Appeal Results is what it is. 

There are no findings and recommendations in it. There are 

Northshore Investors, LLC, et al., vs. City of Tacoma 
COA No. 42490-8-11 
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no conclusions. There's no directive. It's simply a notice 

that the decision was made; the decision was issued on April 

13th. The Petitioners' own case law suggests that the 

Notice of Appeal Results was not a written decision. Unlike 

the facts in the Hale vs. Island County case cited by 

Petitioners in support of their defense here, this case did 

not involve a document that was prepared in advance of the 

City Council's decision. It is not -- it was not written in 

advance and provided to the counsel. It's not attested to. 

It's not signed by the mayor. It was issued by the City 

Clerk. Certainly, the City Clerk didn't make this decision. 

The notice, here, was made by the Clerk after the decision 

had been made, unlike in Hale. 

Counsel heard, moved, and denied in the present tense, as 

is set forth in the Notice of Appeal Results. This was not 

a situation where the Council is saying, as in -- let me 

back up. In Hale, the written decision was considered a 

written decision because there was the present tense used; 

and then here, we don't have that situation. It's all in 

the past tense. This is what happened on the 13th of April 

when the decision was made and the decision was issued which 

brings me to the other predicate to Petitioners' argument, 

which is: There was a requirement that the decision be 

issued in writing. There is no requirement that the 

decision be issued in writing in the City Council Code, in 

Northshore Investors, LLC, et al., vs. City of Tacoma 
COA No. 42490-8-11 
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the Tacoma Municipal Code. The Tacoma Municipal Code 

provides that the Council's decision shall be in writing and 

shall specify findings and conclusions whenever such 

findings and conclusions are different from those of the 

appealed recommendation, whenever they are different from 

the appealed recommendation. They weren't different here. 

As we -- as we set forth in our brief, that Counsel had four 

options. It chose to simply affirm orally what the Hearing 

Examiner had done below; and, therefore, there was no 

requirement to issue a written decision. 

I would note that Respondents have also argued obliquely 

but, nevertheless, have suggested that this particular 

provision should be read as some kind of a requirement that 

a written decision be undertaken by the City Council. I 

would note that as a matter of fact, that simply isn't the 

case. That's not how business is done. Moreover, as I've 

noted, the Municipal Code Section 1.70.050 clearly 

anticipates oral decisions, those not being made in writing. 

As we noted in our brief, LUPA clearly anticipates the 

issuance of oral decisions, those not being made in writing; 

and the seminal case on this issue, or at least the case --

the only case that speaks to the issue, the Habitat Watch 

vs. Skagit County case, certainly in that case, the Supreme 

Court contemplates the existence of oral decisions being 

made. So just to wrap up and give Mr. Laing an opportunity 

Northshore Investors, LLC, et al., vs. City of Tacoma 
COA No. 42490-8-11 
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to respond, no requirement of a written decision, no written 

decision, issuance of a final decision on April 13th by way 

of oral motion, thus, application of subsection (c) of LUPA; 

and, again, we have set forth in our argument why that was 

entered into the public record on either the 13th or 14th by 

various means, five or six ways, including live television 

broadcasts, live webcast broadcasts, filing at the public 

library. I mean, this decision was, clearly, entered into 

the public record on the day it was made or, at the latest, 

on the date that it was later provided in the public domain, 

notwithstanding the fact that Mr. Laing was personally 

present when the decision was issued. Therefore, it's 

untimely. It's simply untimely; and under LUPA, the rule is 

a bright-line rule. There is no -- it doesn't matter if 

it's untimely by a day or by a month or a year. It is 

untimely; and when it is, it terminates the jurisdiction of 

this Court to hear the LUPA appeal. 

And I would just finally, briefly, note that because 

of because of the nature of this case and what is at 

issue in terms of the rezone approval that was denied or the 

rezone -- request for approval of rezone that was denied by 

the City Council, in the event the Court dismisses this 

Amended Petition as untimely, which it should, it, 

necessarily, should dismiss the underlying petition because 

there's simply no way that the proposed project can proceed. 

Northshore Investors, LLC, et al., vs. City of Tacoma 
eGA No. 42490-8-11 
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And finally, and very briefly, it should be patently 

clear that this is not a case that should result in 

sanctions of the City for bringing this motion. It's well 

grounded in fact. It's well grounded in law, and we would 

ask that the Court not be distracted from the merits of the 

City's position and arguments simply because there's been a 

request that attorney's fees be awarded. 

THE COURT: Counsel, Twain said differences of 

opinion make horse races and by extension, lawsuits. All 

right. Counsel? 

MR. LAING: Your Honor, if I may, Mr. Robinson on 

behalf of Petitioners. 

THE COURT: All right. 

MR. ROBINSON: Your Honor, I represent the 

Petitioners in a consolidated case that face exactly the 

same issues. We have joined the City's motion and moved, as 

well, on the same grounds. Mr. Johnson eloquently stated 

the case, and our submission will be: We agree. 

THE COURT: All right. All right. 

MR. LAING: Thank you, Your Honor. Well, the 

fundamental question, here, is: It's kind of -- there's the 

broad principle and the broad problem here that one of my 

fine colleagues has long identified. You have to do 

everything that Government tells you, but you can't rely on 

anything it says; and within that kind of general concept, 

Northshore Investors, LLC, et al., vs. City of Tacoma 
eGA No. 42490-8-11 
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the problem, here, is: When is a notice not a notice? What 

we have, here,and there are only three cases that are 

actually on point, apposite law that deal with a 

quasi-judicial decision made by a legislative body at a 

public hearing where there is a decision made; and then 

subsequent to what happened at that public hearing, it is 

reduced to writing and mailed to the parties; and we've 

cited these and discussed these cases in the brief, the Hale 

case, the Overhulse case, and the Lakeside Indus. case, 

Lakeside and Overhulse being Division Two cases and being 

neatly on point. 

As a practical matter, what occurred here is exactly what 

happens in all of these instances when you have a 

quasi-judicial decision being made by a legislative body at 

a public hearing and then the -- and then the decision is 

issued; and I've -- in my declaration, I've identified nine 

jurisdictions in Western Washington that that has been my 

exact experience. I have never had a situation where the 

legislative body doesn't come to some deliberation in a 

vote. Sometimes it takes several council meetings. 

Sometimes it takes a couple of board meetings, but they 

deliberate. They take a vote; and then subsequent to that, 

something is issued in writing, and that's exactly what 

happened here. The City and Save NE Tacoma rely on the 

Habitat Watch case. That's not a case involving a 

Northshore Investors, LLC, et al., vs. City of Tacoma 
COA No. 42490-8-11 
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quasi-judicial decision made by a legislative body that is 

subsequently mailed. That's a -- that is a case-- and that 

the portions of it that they cite to are footnotes and, at 

best, dicta; but that's a case that dealt with some 

administrative permits that were issued where the 

Petitioners got notice of them because of a Public Records 

Act request, so it's just -- it doesn't apply to the facts 

here. What we have, here, is a -- is exactly what the City 

code contemplates, exactly what experience dictates, and 

exactly what, I think, the procedural due process, and I'll 

get to that, would dictate. 

The City's code: Let's talk about whether or not there 

had to be a writing. It says that, "Council's decision 

shall be in writing and shall specify findings and 

conclusions whenever such findings and conclusions are 

different from those of the appeal recommendation." There's 

no comma before that "whenever," and it sounds like we're 

technical; but actually, the grammatical construction is 

pretty simple. "Whenever" is an adverb. Under the last 

antecedent rule, which is a rule that Washington Courts 

routinely apply to these types of statutes or codes, you 

look at what the last antecedent is. Well, in this case, 

because "whenever" is an adverb, it's modifying; and there's 

no comma, so it's not pursuant to modify the two preceding 

verbs but only the most immediately preceding verb. It 

Northshore Investors, LLC, et al., vs. City of Tacoma 
COA No. 42490-8-II 
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modifies "specified," and that makes sense. It shall -- it 

shall specify findings and conclusions when those findings 

and conclusions are different. It doesn't take away from 

the fact that what we have are two intents here. The 

decision shall be in writing; and if there's different 

findings and conclusions, then you have to -- you have to 

set forth those different findings and conclusions; so a 

reasonable read of this code is that Council's decision 

shall always be in -- shall always be in writing. This is 

also consistent with the City Clerk's responsibilities as 

set forth in the City's code, which is TMC 1.06.100. 

Now, we didn't have an opportunity in our response brief 

to address these arguments because the City and Save NE 

Tacoma didn't address the -- as Mr. Johnson correctly 

says -- the key document which is the Notice of Appeal 

Results that the City mailed, we presume, on the 15th 

because we got it on the 16th. However, in reply, the City 

Clerk says, well, this has been our practice as a courtesy 

for ten years. Well, the Court can take judicial notice 

that on August 1, 2000, through Ordinance No. 26666, the 

City amended Tacoma Municipal Code provision 1.06.100, which 

is that provision ten years ago; so I don't believe that 

it's a coincidence or a courtesy. We don't have an actual 

copy of that ordinance because the City's online ordinances 

only go back to 2004; but I don't believe that when you have 

Northshore Investors, LLC, et al., vs . City of Tacoma 
COA No. 42490-8-11 
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a mandatory ordinance saying that the City Clerk shall issue 

these things, and it's been in place for ten years, it 

appears, that they've been doing it for ten years; so the 

City was required to issue a written decision. The City 

Clerk was tasked with that job, and the City Clerk did that 

in the same manner that, in my experience, is common in 

basically every jurisdiction that I've worked in. 

To the extent that the Court finds any merit, though, in 

the arguments being advanced by the City or by Save NE 

Tacoma, again, we have to look at this, also, from an 

equitable standpoint. As a practical matter, we didn't file 

and serve -- or we didn't file and serve this on Monday, May 

3rd because we believed that that was the deadline as set 

forth in my declaration. It's because I was convalescing 

from a surgery and didn't return to work until May 24th. It 

simply set things up so that my staff would take care of 

these things while I was out. There was another filing 

going out on the same day. It seemed like a convenient time 

to have it done. Making anything of the date is -- of that 

date shouldn't go anywhere. 

From an equitable perspective, though, there are two 

equitable doctrines that apply here. The first one is 

equitable tolling, and this has been applied in the LUPA 

context. This is a Mellish case. Equitable tolling is 

appropriate when you have incidences of bad faith, 

Northshore Investors, LLC, et al., vs. City of Tacoma 
eGA No. 42490-8-11 
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deception, or false assurances. I'm not suggesting in any 

way that the City had bad faith in is~uing that notice. I 

think the City did exactly what it was supposed to do which 

is issue a written notice of the decision. That's what it's 

supposed to do. I think, however, that that notice, at 

least as it's being now construed or, in my mind, 

misconstrued by the City, as well as Save NE Tacoma, is a 

false assurance. I've never had a situation where I get 

something in writing, and my docketing department takes it, 

and, you know, calendars a response to everything that all 

of a sudden, the notice isn't a notice; so I think that the 

equitable tolling should apply here in the event that the 

Court isn't inclined to just follow the black letter of the 

law. 

Also, I believe that the doctrine of equitable estoppel 

applies. Equitable estoppel, typically, has three elements. 

A party makes a statement or act and later takes an 

inconsistent position. You've got reliance on that 

statement or act, and there will be injury resulting if the 

first party is allowed to contradict or repudiate that 

initial act. This is a classic instance in which the City 

issued a notice. On the plain face of their code, it looks 

like a written decision shall issue. It looked like the 

City Clerk did exactly what the City Clerk was tasked to do 

under the code, and that decision issued. We relied upon 

Northshore Investors, LLC, et al., vs. City of Tacoma 
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that. We acted upon that. If the City is allowed to go 

back and say the notice isn't a notice, that's not our 

decision, that doesn't fall under LUPA, we will be 

prejudiced in this case because that would result in the 

dismissal of the appeal. 

There are two other elements with regard to government 

and injustice -- pardon me, estoppel with government. One 

of them is manifest injustice. We believe that it would be 

manifestly unjust to allow the City that controls this 

entire administrative process, including its -- drafting its 

codes, interpreting its codes, applying its codes, to issue 

something that any reasonable person would take to be the 

notice and the actual decision; which is why, for example, I 

attached it, as LUPA requires, to the LUPA petition and 

identified it as such. We believe it would be a manifest 

injustice. In fact, more, we believe that it would be a due 

process violation to allow the City to treat the notice as 

anything but what it plainly is; and finally, you can't show 

any impairment of government function. Well, I can't think 

of any government function being impaired here because we're 

not -- we're not asking the City to do anything but what it 

did. We're just asking the City to honor what it did which 

is consistent with its -- with what its code mandates. 

With the issue of the due process violation, I'd just 

like to point out that in one of those footnotes in the 

Northshore Investors, LLC, et al., vs. City of Tacoma 
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Habitat case that the City and Save NE Tacoma rely upon, 

there's a citation to Berry vs, Kitsap County, which is a 

1974 Washington Supreme Court case. I believe it's -- I 

believe that I've forgotten off the top of my head the 

citation, but what Berry says is that notice -- and this is 

a land use case. This is, clearly, pre-LUPA. What Berry 

says is: Notice must be reasonably calculated under all the 

circumstances, to apprise affected parties and to allow them 

to raise objections. The notice in Berry was misleading; 

and therefore, they reversed a rezone decision. 

Here, clearly, we've been misled by what this is. If 

this is truly what the code is, even though it's not been 

the City's decade practice, if this is truly what the code 

says, we've been misled; and there's a procedural due 

process issue. 

Finally, with regard to the sanctions, what was troubling 

to me, when I came back and I read these motions, is that 

counsel for the City and counsel for Save NE Tacoma surely 

knew that the key issue, here, was: What is the effect of 

that document? What is the effect of the City's April 15, 

2010, Notice of Appeal Results? That, clearly, sets forth 

the decision of the Council and was mailed to all the 

parties to the -- of record to the appeal before it, and 

they failed to address it. It was mentioned in a footnote. 

The Neighbor's Council doesn't mention it, whatsoever. 

Northshore Investors, LLC, et al., vs. City of Tacoma 
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not put before the Court. The Save NE Tacoma Council even 

underlines and emphasizes RCW 36.70.040(b), which is ~-

applies to statutes and resolutions and ordinances and then 

concedes that there's no ordinance or resolution here; so it 

feels like there's a lot of misdirection there or at least, 

as Ogden Nash would say, a sin of omission; so 

THE COURT: All right. 

MR. LAING: -- thank you, Your Honor. 

MR. MOOMAW: Just briefly. I don't have much to 

add to what Mr. Laing ably argued. I just want to give you 

the perspective of the property owner. My client, 

Northshore Golf Associates, Inc., or as I'll refer to them 

as, NSGA, owns the property. As the property owner, NSGA 

has an agreement with the developer to sell the property to 

the developer; but as the as the owner, it has been 

cooperating in the in the land use process but not -- but 

hasn't been actively engaged in the process because that's 

really the developer's milieu; and so with that background, 

fast forward to the City -- the City Council hearing. 

I didn't attend the City Council hearing on behalf of 

NSGA because I, frankly, would have gotten in the way. 

There was limited time to argue, and I wouldn't have had 

much to add. We haven't taken part in any of the hearings; 

and so -- but nevertheless, as a party, NSGA, obviously, had 

a strong interest in the outcome of that -- of that hearing; 

Northshore Investors, LLC, et al., vs. City of Tacoma 
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and as a party, NSGA was, also, entitled to notice of the 

outcome of that -- of that appeal; and unfortunately, as 

Mr. Laing has argued, the Tacoma Municipal Code explicitly 

provides that the Council's decision on appeal shall be in 

writing; and I -- I don't think I need to add to Mr. Laing's 

argument. I think it's clear. If you read the code, "shall 

be in writing" is an independent clause; and sure enough on 

April 16, 2010, I got my mail; and I received a document 

entitled, Notice of Appeal Results. This was this first and 

only notice that I received of the results of the appeal; 

and in my mind, this was the written decision that is 

required by the code; so in essence, you have -- you have a 

party who didn't attend the hearing, for practical reasons, 

and whose only notice of decision was the Notice of Appeal 

Results dated April 15th. 

The code requires a written decision. On April 16th, I 

received what looked like a written decision. LUPA provides 

that the 21-day clock starts running three days after the 

written decision is mailing [verbatim]. In my mind, this 

mailing -- or rather, is mailed. In my mind, the mailing I 

received on April 16th was the written decision that started 

the 21-day clock running; and, you know, if the -- the 

City's argument raises a question: If the Notice of Appeal 

Results was not a written decision, as required by code, 

what was it? The City's -- the City's position, here, 

Northshore Investors, LLC, et al., vs. City of Tacoma 
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creates nothing but confusion and uncertainty. How is 

anyone supposed to know when the 21-day clock starts 

running? Now, the purpose of the code provision requiring a 

written decision, and LUPA's timeline requirements, is to 

create certainty, so you know when that 21-day clock starts 

running. 

THE COURT'S RULING 

THE COURT: All right. Counsel, I think I've 

heard enough on this one. I'm going to allow the amended 

LUPA petition to stand. I think that the written decision 

is a written codification and oral decision. Given how 

frequently the City and County Council backtrack on some of 

their oral decisions, obviously, sending -- reducing it to 

writing and sending it out, particularly when the Clerk, the 

City Clerk, is charged with doing that, indicates that the 

final decision is the written one. Once it's mailed out, 

there's three days' time for mailing; and then you have 21 

days to file a LUPA after that. It was timely filed. 

I'm not going to award any sanctions. Obviously, both 

parties have argued their cases zealously and have some 

merit, here, to them. All right. So does anybody have an 

order? 

MR. LAING: I have a proposed order, Your Honor. 

THE COURT: Okay. Why don't you go ahead and --

MR. LAING: We can 

Northshore Investors, LLC, et al., vs. City of Tacoma 
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MR. JOHNSON: Mark it up. 

MR. LAING: mark it up. 

THE: COURT: mark it up and then present it. 

All right. Now -- all right. 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

/ 

MR. LAING: Thank you, Your Honor. We'll --

MR. ROBINSON: Thank you. 

MR. LAING: get out of your way. 

THE COURT: Yes. Thank you. 

MR. MOOMAW: Thanks, Your Honor. 

(Proceedings concluded. ) 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

NORTHSHORE INVESTORS, LLC, a 
Washington limited liability 
company; and NORTH SHORE GOLF 
ASSOCIATES, INC., a Washington 
corporation; and SAVE NE 
TACOMA, a Washington non-profit 
corporation, et al., 

Petitioners, 

vs. 

CITY OF TACOMA, a Washington 
municipal corporation, 

Respondent. 

Superior Court 
No. 10-2-05930-5 

Court of Appeals 
No. 424890-8-11 

REPORTER'S CERTIFICATE 

STATE OF WASHINGTON 
ss. 

COUNTY OF PIERCE 

22 

I, Kimberly A. O'Neill, Court Reporter in the state 
of Washington, county of Pierce, do hereby certify that 
the foregoing transcript is a full, true, and accurate 
transcript of the proceedings and testimony taken in the 
matter of the above-entitled cause. 

DATED this 17th day of November, 2011. 

KIMBERLY A. O'NEILL, CCR 
License No. 1954 
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OFFICE OF TilE HEARING EXAMINER 

CITY OF TACOMA 

FINDINGS, CON;CLUSION.St RECOMMENDATION AND DECISION~ 

APPLICANTS: Northshore'InvestorsLLG 

PROJECT: The Point at.Nortb.shore· 

LOCAtiON: Northsbore Golf CourSe located at 4101 NorthshoreBcHilevard NE and 
'1611 B~wrui Point BoulevardNE, The 'projectsjte is located within an 
"R-2 PRO" One-Family Dwelling and Plamied R~~4ential Development 
District -

.~. 

S~RY OF. REQUESTS: ..r "", (t 
, 'it : _ ... ,.,' ,~ ... ~ 

-" .. . 
File·No. REZ2007-40000089068:·· Rezoile:Modification - a requestto·modify 

an existing condition of app~~alplated' on th~olf'co'Urse site in connection: with NorthShore 
Co~try.Club·E~PRD ~ apr~vio~~r€Zoh,$.w.~~~ occurred:in 1~8r and established the PRD 
deSignatIon for the SI1e. t;.. ,\ . 

. ~ . 
'/ ' ,' . .... . 

File No. PLTIOO7-40000089069: Preliminarv Plat - a request to subdivide the 
Northshore Golf Course site,into g'60']oiscontaining 366 single-family detached homes in 

,the.so~therly.ponion·ofth~··site and494::atta~hed.townhorn,es in·the northerly portion of the site. 
In addition, the applicant'propbses ,65 separate tractsto.serye 'variouS uses, such as private 
accessro'a$, open~ce,stoIm water facilities, slopes, andcriticalareaslbuffers. . 

.-:. 
J 

FiieNo;~:SI'f2007400&.089067: Site Plan Approval - a request.for site plan approval 
for. 4eve!opment of.the ~olf course, accompanying the re7..one request . 

. '·File-N.o •. r,.-t:L112007-4QOoo,o89065: VarianceslReductions - a request for variances to 
building-setblic~:requireriients, reductionS to minimum lot area and.miwrm.im·lot Standards 

~. , .' '. . " . . ' . . 

File'N'os: WET 2007-40000105839 aDd WET2007-4000010587~: WetlandlStream 
Assessments, andWetlandlStreau:i Exceptions - identification of regulated systems. o~ the golf 

. course .and request for exemption~of.such·sYstems from a Wetland Development Permlt; request 
for intenupted buffers on two Catego~ IV wetland,~. · . 
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PUBLIC HEARING: 

After reViewing the~StaffRepot:to(the Department of Public Works, the H~g Ex.a:¢ll,ler Pro 
, Temporeconducted,a ,public hearing on,the'applications. Hearing sessions were ,held on four 

days - OctoberJ2., 13; 15 ~d 16,,20.09, :nier~t4was' held open for responSe by the City to, 
conditions proposed by the applicants. The 'r~rd , closed on October 23,2009. . 

Two hundred, seventy-six '(276}exhlbits were admitted: sIx oftheSeexhibjts'are volumes 
contairiing, seyera) hundred public commentIetters. " : 'i'(' ' 

' ~;'. ' '' . . :;. 
' .. 

At tbehearing Aaron ,M. Laing and Thomas Bjorgen, Attorneys at Law,re~bted the \ 
appli,cants. 11:le Ciry was represented by Jay Derr, Attorney at,La~, Say~NE ~~ma was 
represented ,by Gary Huff, Attorney at Law. Thirty.;.four(3~) persons presen~d'p~b~ic 
testimony. . ~, : 

'. - , 

RECOMMENDATION: 
'. 

" 
FMe No.R,EZlOO7-400000890'68: ,Rezone Modification - The appil~ation should be 

denied. ' 
~ '. 

DECisiO~~: A. . . ... .,:~. 
"~ .. "" .~' . #. r 

. . ...... 'jr;.~ .. !~:~. 

File No. SIT2007-40000089067( ,'Site,pIan Approval- The Site 'Plan.approval'is :denied,. 
effective on the dare ,the City Council a~1;Sonth~ Rezone ;Moclliicatiori 'recommendatio~: 

',' ' J' " " . 

. ' . .. . . .ot. ,.. ;-
File:No.'PL 1'2007-400000,89069: PT"eliminaryPlat- The Preliminary Plat is denied, 

effective, on the date-the Ci~'Co~cilsaciS"oil : the Rezone ,Modification recommendation. 
. . J~~, ~, ' , ' ' 

File'Nos: MLUiO()"i-4009~089065, WET2007-40000105839, WET2007-4000010S876.: 
VariancesIReductionS. Wetland/stream Assessments, WetlandiStream Exemptions - Because 
of the' decisions ,()ii~tlie;_~ite Pl~ Approval and Preliminary Plat these matiersneed not be 
r~he.d~ , 'J' '"." ,' ' " 

. " 

:0; .. 

FINDINGS OF FACT 

General Description of Proposal 

). Northshore.Country Club Estates (Country Club Estates) i~ an approximately 338-
acre I p.lanned r~sigentia1 ~S!ric~ 'consisting of residential ,areas and an IS-hole golf course, 
located at33d:Street'NE and NorpointWay l\TE'arid v.restof45th Avenu,e in the City of Tacoma . . 

I Different n~.bers have been used by the AppIiCaRlS ~~ the City. The diffe,rencesare the result of the variations 
iii historical re~ords. GIS data, Pierce County Assessor data, property descriptions 'and surveys, The Examiner is 
usin'g,the number provided byCity Staff in their Staff Report. 
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It,is located'within an "R,,2 PRD" One-Family Dwelling and Pl~edResiden~ ~velop~ent 
District. 

2. The .R-2 PRO zoning for the area was approved,mJ98J, along with gen~,approval. 
of!)~vi,sio!ls4, 3, and 4 of GounttY Clu~ EStates,. ~th'specific ,~~ PI~t awr<?val of . 
Division:iA.: Since that approval" Divisions 2, 3 and 4 have been finally planed anddevelopoo 
afciUrid an<i.witliin the golf course. ' . 

... 't 
3.Th~ golfcourse (Northshore GolfComse) is a .privately owned I8-hole golfeourse . 

which is open to the piib.lic~ .Sin~ before the'1981 reZone through the present, Eiksum?unding 
residential areas and the' goifeourse area have been iIi'separate oWnership. ,:' .c",->;.",:. . ':'" 

. .... > 

. 4; Presently, t1ie'golfcourse is the major green'and open area irl'a"-n'ei~'t~rh~od that is 
otherwise given over to housing. The fWIways are bordered by ma~t~,vergiee~ .ilia deciduous 
trees~ There ate six ponds which are both Q~enta1 and a featureofilie)storni\W.t~ drainage 
system. . . l.. • :;.. • 

\';., 

5. The golf coUrse sits in a kind of topographic bowl-and IS iaid;o~t on a north-south 
axis. '.Except.at its south and ,SDuthwest ends, the co~asat a lower eie:v~tion'than~the adjacent. 

, resideiltial developments. The,:s.mgie. faniily residen~.! ~uii~ .~~ penme,ter have,yie\.VS into and 
over the golf course. Other parts of the 'development we~e btiilfon'a slightly elevated.interior 
island which ~e ~orth~m' ponioD of the golf 9g,~e, flows :arDund,.Trus area and a part of the 
northern perimeter contain clUstered condominiumS-aha. apartments. 

" . . .. ~::~ .. ~:~~~ \.~ . '. . 

6. On January i9,2007~ Norths.!l~re,:I~~~St~f§LLC (applicants) subrniried an applic~tion. 
, forperrnits to redevelop the NorthshoreQolfCoUrse;byinserting'860 residential 'imitsconsisting: 
of 366 single-family detached units !ritd 494'i.'oWn. home uruts, to be built in phases over the'next 
six plus years. The development, calied''!11ie'Point at Northshore, n would also include the 
creation of multiple tracts~lli~p woul~,containopen space, slopes, private access roads, utilities 
and recreation' areas. ,"':_, ~ /' . 

.ti \" 
, .. ' 

7. The', prlhci}5a:I . matters requested in the application are approval' of the Preliminary Plat 
of "The,PointaAd NOrthshore;" approval of a Rezone Modification and a Site Plan Approval. ·in · 
addition multipJe'yariari.c;;esIReductions tq development standards and Wetland/Stream 
exempti0:J?S0r approyals are sought . 

, .' 

,., " ' ~.,~]h~:goIFco~ occupies approximately 116 acres2 oft,h~ overall 338~acr,ePRP. 
The i~tappiication,jnshort, . proposes to fill the present goif course site "With ,houses. 
To do sO'~i11 require cO!1sideraqle grading ~~ ,x:e-contour the rolling terrain of the course for level 
building sties and the installation of utilities. while perimeter trees will be retained. as practical, 
interior tr~ wiHbe removed. Landscaping, of course, will accompany the new development. 

2 Several different figuresbave also been used for the golfcourse's size. The Examiner has used the number 
initially used by the city Staff in their Staff Report. . 

... 
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9: TheComprehimsive Plan designates the site as a "Low' Intensity" housing ~ " 
suitable fC!r single-family ~omedevelopment The Generalized Land Use. Element provides that 
overall denSities for a low intenSi!)' residential development canr.¢ge up to 15 dwelling Units 
per acre. The existing'density at the~~urreDt levei.cif·PRD build~utis approximately 357 units 
per acre. The proposed. develop'm~nt<?f 860 units wo~d produce:of.dellSity-of about 7.{units 
per acre oriihe 1 J 6~acre golf co~e. area. Thus there is no density i~ue eiiher with ~ep'ropOsal 
in isolation or aSi(woUld affect the fRD as a whole: 

t,." 

10. The.applicantshave presented analyses. intended to show that their propo~ can be 
built consistent with PRD regulatory open space .~uirements. Their view is that' pnVa1e yards 
may be ~Olmted as "usable landscaped recreation area," a phrase which is at ~e:'cOre oftlle open 
spaced~finitionJo.wh.ich the appl~cations are vested. Under thisiDterpretatio~~eyenthougb the. 
golf course is eliminated, the proposed development and the 'pre-exi~g'dev~lp:p~~ts Will 
provide enough open space within the PRDto satisfy the definition.~. ~;'" . 

. ~. . ... 
~ 

' . ." 

11.. The 1981 Hearing Examiner reco.mmendations, ado~ .by th~ 'CitY Council, called 
for approvaJ. afthe rezrine:and the Prelim.ii:ia:ry.Plat of Division 2A subjectlo the following 
condition: -. . . ~ .. ':' . .! ": . '. 

/.; 
. ~ , 

The applicant shall subnjif a legal agi~;...m~~~whi~h is bindipg-upon .all . 
parties and which may be enforce(f'.l~y th~ . ~iWof Tacoma. It should provid~ 
that ~~ p~perty in que~on W.lJ .. ~t&~ 8pd alw,ays ~~ve the use of the 
adjacent golf course for its open~sPa:Ce.and density 'requirement which haS been 
relled Upon bytheapplie;an(m.s.ecuring approval of this request. in this regard; 

~ aj. .. :OW\. •. 

. the·agteement·a\tB.CJ:ted t<?File ,~o: 1·28.9.maY.'1?ej.~¢ in concept ..... f{oyvever, 
the Exammer.believes :th~tthere'must be more certainty provided to ihsure 
the golf course.uSe,_wh.iCl~ wa:S'r~lieduponto 'gain the density for thisrequest, 
is clearlyti~4o the~pljCant's proposed use :in. perpetuity . 

.. _ " _ -" .. ( ~. -.. -

. '12: The restrlction:ofth'egolf coUrse to golf cOurse (open space) use'Was implemented 
by m~ean~.:o.fan Open!~p_aceraxation Agreement (OSTA) between the owners of the golf Course . 
and the City; as well as,a"Concomitailt Zoning Agreemen((CZA) betWeen the:developers and the 
~ity. 'UnderthiOSTA':'tlie'Clty must approve any change in.tbeuse of the golf ~Urse. The . 
CZAreqt.ijTes adheiing ~o the approved Si~e Plan whiCh includes the golf 
course. ' a..~. . 

-... " . :;~'* .. 

/'. l}~ fii~;cUrrent RezOne Modification'l:Wplication seeks eliminate ·the Hearing Examiner's 
conditi.~nfo~tJjeoriginal PRD approval, to nullify'the OSTA and to modify or remove the'C~ 
conditioIi@lat requires adher:ing to the..-appr~)Ved Site' Plan, In short, it asks for the City's . 
approval to remove the golf course's open space designation. The.primary asserted justification 
form.s:Jci.ng such a chang~ to file original provisions of th.e PRD zone is that conctitions have 
substanUallycbanged. 

i4; The instailt Prelhninary Plat application relatessolely to dividing·the land on the golf 
course. The~is no application to modify the tenns of plat approval for Division 2A-or any of 
the other .Divisions of Coujltry Club Estates. 
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Historical Background 

15'. The area rezOned to·~':'2 PRD was.ioned.~-2in 1953. By 1981, Division 1. of 
Country Club EStates had been.approved.and was wider construction. Exceptfor Division ,1, the 
~ ,around the go~f coiirse wasa1 th.al. time Wld~vdoPed :forest area . 

. ~ 6. 1)6 \981 approvalofthe,ezone to PRIfallowed the residentiai developments to 
btiild:to a gieater density than al,lQwed Under cony~tional R-2 zoriing. .~ 

. ," . . 
I'· 

17. At ili~ time of the 1981 reclassifi~~tion. the golf course was the subj eft-aran . 
.. Agreernent.Concemii1g North·Shore Golf Course, n between the North Shor¢;9tlif.AssoCi~es, 
()wners of the golf ~Urse, and th~ developer of the Country Club, Estates njident;iaJ area. The. 
Agreement allowed the developer to include the goIfcourse as open space-~~ieC:reation area: 
needep. to obtain ~.R-2PRD zoning for residential development o~th~~surrOU:Ildu(g Country· 
Club Estates., , ,'., . <':.: 

.) . ';.: "., , 
~,~ 

. 18. In connection with the.rezone in .1981, a Draft and a Final EnVironmentallmpact 
Statement-were written.- The cover of the D9,1S: and FE1Sotrasa ~\Ving:of a fairway lined with 
trees andtwo~ns with pin flags waving. The FEIS expressly states that the project inciudes 
an 18-hole 'golf coUrse.. '. ; ,~~'_,. ',,: 

. ~ "'i"'~t • .. ~. _,'. '-":t:;", .. ,,/, 

. 19. The ~taff..Report for,t1!~ 1981rc~n~,~~cLpre~inary plat proPosals says that after 
development 'of-the whole project;· appro~atel)r 33%',bf.tbe site will be occ~ied by the golf 
course. Th.e Report' declares that.the applicim~,~t~n~to uSe the golf course and other small on­
site recreationaHrhprovements irisatisfYing its~qpeif·space requirement. The R~rt-expresses a . 
c;:oncem ~~t the City has no ~ th~Jhe ~olfcourse will remain in pei-penlity. 

. ~.~ '" r:) .. ~-- . . - ~. '-. 

. 20. The agreement to 'Use ilie~golf:course as 'open space,· the envU-Onmental·review 
documents" ~d ~e :S~ ~~~~ .. an ;-vl~e~ce~~,basic de.sign .concept. ~e residential ,project 
was'to be bwlt arounc}the·golf co~e whic~,~ to be. used forapen spate., 

l, 

21. The Ex~er's decision in 1981 coi:t~nS quotations ·from the develop~ of Country 
Club Estates shp\\1ng that:theexisteoce or the golf course'as a centerpiece for the development 
was, x:eflected in' thfpric~s charged for1;lomes in the SWTounding plats. ·Higher prices· were 
charged f9r units closer ,to the golf course with better yjews·of it 

~.. "\ ~r •• • -. • 

, , ~~~\.' : t .' . 
'~~. ~2.~:HeanngExaminer's~ ~ndi~on,quote~ abOve~ reflected . the understanding 

underlying the creation of the PRD. The:decision proyjdes.no mathematical analysis of the open 
space, provided bythegolfcourse, nor any reference to the definition of open space used But 
the golf course' in its entirety, as graphically shown on the approved Site Plan, was an integral 
p.art ~f the desi~.:· . 

23. As to the golf'course, the OSTA provi des: 

The use of such land . shall be restricted solely to golf course and open 
space use. No U$e of such land other than as specifically provided here-
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'B 4.82 51' 1:4/,Z.8:1~ . ,,-69B.2"", 

under shall be:authorized or allowed without the exptessconsep.t of the 
CiiyofTacomlL 

The agreement byits,tenns"ShaII'.run with the land descrihed herein and shall be binding upon 
,the heirs, succ,essors and assigns of the parties hereto." 

24~ Contingent,upon the~grantingofReclassification, and approval of.the Site Plan and 
Preliminary Plat; the CZArequires tb~'d:evelopeI? t~ comply with "all CZA terms and,,~on<4tions; 
Among the ,conditions is a provision that ,requiI'es development and maintenance t9 'be in 
,~ordance ;With the approved Site Pl~.; . ,.~" .. ;." , ".i'. / 

~ T, ;:t' , .. ; 

... ,~: .' \ 

.25., In one Yiay or another, the continue~ .v~tality of the original condiu~~, of approval 
was reco~ by the.City in the fInal approvaf ofCountryClubEsta~eS-lli~;~io~ 2,3, and 4. 

~ :'/t- ' .~ 

... 'II~~~ ~~'<" 
, ~" 

~:", .' 

~'. : 

26 .. ~ noted, the; instant.application'was flied on J~uarYv2~, 2~!. The following day 'a 
moratorium on PRD applicati~became effective in. th~:City. l?iiiaIly,the~City advised the 
applicants tha1thdr application was incomplete. This determination was appealed and.resulted 
ina Hearin:g~~er's d~i,oD ~ch reverSed' the:£it)"~)\lotise of InooIllpleteness. 
Accordingly the application vesi:ed to the Code ptoyisionsm 'effect on Janum-y,29, 2007, 
~~ that.themoI"a:toriimfdi4 not affect th;~~E.lic~ti~· ' 

", .- '"" .. ,~ .... ;: O;~: ... 

, 27. On July 10'c2007, the CityCounc~, eha~ed an ordinance ,which changed,the'terms of 
the PRDrequirements (otopen space.r;rhe defii?i~On of ope~ spa,£¢ 'f9 ~hichtheapp'~i~!ion 
vested is the version previouslYiJ? :eifect , . " ' , 

. ... . ( ~. ~ '.,-"', 

28. On December .1:4:2007; the City'issued a Dete~inationofSignificarice (DS)Wlder 
.the s~ Environmental pplicy'Act:(Sl;.PA)in reference to·theapplicants' proposal. This too . . 
was appealed, buuheioUtConie'~ (1 HearingExaminer'sd~cision,dateq May J 9,2008, 
afiJt:ming 'the 'OS. ~. ', . , ' 

.. ~ " '.:=,.. (. 
~ ~ . ' _ . l " , 

'29. On;'Jam~'2;;2008, the City filed a Complaint-for DeClaratory J,uc;igment, Breach of 
Contract, and Qln,(i. Titlfiri 'the Pierce Courity Superior Court against the applicants and the golf 
course owners: The',cOJDplaint sought a deteri:nination by the court of the resPective rights of the 
City ,and $~ Aefen~ts under the OSTA and the CZA. 

.~ . ~!. . . " .. ~ .. f 

30: The complaint alleged, among other things, that: (1) the OST A prohibits lise of the 
. golf CoUts~ :torother than 6pen'sp~~'an~ golf course, use without Tacoma's consent; (2) the 

OSTA remains 'in effect'untilTacoma agrees to itsnullificatio~; (3)'the OSTA runs with the land 
andjs,~inding:9Jlt~e. c~entgolfCo~e owners and all sub5equentownerS ,ther~of;:(4),the g~lf 
course-is bound by restrictions imposed in the:master planniiIg' arid develQprrieht pro'cess, . 
incliJding:the:restrictions set forth iri clieCZA; (~j that the d'efendants were'eStopped to deny that 
they arid'the golf'Colirse ?/erebound, by the CUi and (6) that the CZArequires all development 
in the Country Club 'Estates PRD to be consistent with the approved Site Plan under which the 
golf course must be ma4Itained as a golf course. ' 
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31.. On February 3, 2009, the Court ruled that: (1) the golfoourse/open space lan~ use' 
. desigriation in the OSTA ~mains binding and enforceable ,by the City of Tacoma. unless and 

Wltil the City apprpves, a4iffereIit use of the golf course propextr thlOug~ the applicable, land 
' use :applicationprocess; (2) the OSTA cannot be ,unilaterall~ tenninated.bythe,golfcourse 
Q~ers 6i:tl,ie4" Su~~ts. ~r assignS,Q)th~R..,2. PRD:rezone qfthegolfCQurs~:ari~ ~:~imding 
property W8S:conditioned upon maintenance of the golf course 'as open space and the ' PRD 
m:ast;r,,~plail~ta.rid use d~igna.tiori of the' golf course isop~ 'space; (4)the:CZA was:iinplemented 
by:the city's' legislarlverezone decision and rem~ biri~ng oli the golf ~ourse ownerS and their 
successors and assigns;.(5)CZA cpndition 2(tt).req~s.development consistent~th the 
approved site pian and designate~tl1e golf course ,as open space; (6) the open'Spac£ifud,golf 
course use restrictions placed upon the ·golf courselD the OSTA and CZA co.~iUte land'use 
designations;,an~ (7)the defe~dants may requ;~·the City to amend, .nullify.ot a!1er the land .use 
designations setf6rth in the OST A and CZA through the land use procesS:"Biid that~e applicants 
and golfcourse.ownersare in ·no differentposition'than any other prorX?I1y owners :.v;,ithin the 
PRD With,respect.to·requestingt~ change,tbe la.i?d·uSe designati~n'(of;a:n910 re-develop, real 
property within the:Co.UDtry 'Club Estates PRO. The Court aisoxYled that-lhe'City's processing' 
of, anq decision in i'espori.se to,.such a requeslis ' ~libject to~e pro&~ions, 6fthe City's PRD' 
regulations as weD as general land use laws, ;incJuding,ili.e'fujes of inverSe condemnation. 

. .." . ~~. ". . 

. .32~. As a resultor"the DSscoping proc~s~ :o¥.'~Fin}i Supple~ental.E~yiro~~nta1 
Impact Statements.wereissued on May 4, 2009 (Dm.ft)and~August 17,2009 (Final). These 

t .. ' - . . . 

impacts stateme~tS 'k~e ~plem~tal t~ 'the .9Ijg~nal:~i?Ildfinal statements for- NorthshqTe 
Country Club Estates issued in August 1979 and JanwuyJ981. An appeal of the adeqiiacy oftbe 
~uppl~rnen~~p~~~staternents ~ fil;a ~By\~~ 'c~~:in's group SaveNE Tacoma and several . 
mdiVlduaIs; but the appeal was sUDsequ;ntly "'ltf~v.n; ., . 

"." ~. rl , ""'"." 

33: The DSEIS containedian'exhausn\i{discussion of varioUs possible ways to evaluate 
the amoWlt of open spacen~ed :i8'satisf);thedefuution of open ~pace in former TMC ' . 
13.06J 10(F)(6).,. Thatdef?riitiop reads:· 

.f : . 

Usable ppen Space. '~A mini~1.JlP. of one-third of that area of the site not covered 
by'bu"ii'Ctings' or dedicated. Street n~t-of-way'shalrbe.developed arid .rruill;:ttained 
a:'. US;8-~J~:landscaped recreation areas. , " 

34;. ,In the FsgiS, Staff determined that approximately 75.07 acres of open space Wit,hin 
tPe PRD shall be ~taiDed per the "usable open space" requirement. Applying the scenario of 
"av~rage;~uilaiIlg~footprint," where each lot (existing and proposed}-conStruc~ to an average.' 
footj:>ririi, open space.of172.73 acres would be provided.if you count private yards. Only 44.55 
acres w6u~d he provide.d.if·private yards are not included, Thus, the' minimum of75.07 acres of 
"usable open space" is not-achieved if private yards are excluded. 

. , 

35~ In addition to evaiuatingthe applitantsi'proposal, the FSEIS analyzed the 
environmental iolpacts Man alt~ative residentiaiqesign eElS Alternative) for the golf course 
involVing larger lots and fewer UnitS. The EIS Alternative proposal was intended to come.close 
to achieving the applicants' objectives while lessening the environmental impact No layout for 
the alternative was provided, but it contemplated 670 dwelling units (340 single family homes 
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and 330 townhouses.) It ,included an 'openSpace transition area (buffer),be~~D: the ne.w .' 
bUildings in the p~pm:al and the agjacent developed areas. A pathway around the exterior of the 
new development w~uld be pla~d 'in: this: transition area. 

36~ In paragraph 1.3 of its SilInnlaiY, the :FSEIS described.the.inipaCt$ofthe applicants' 
propos8I on land use~mpatibiliiy'8nd aesthetics tmderthe heading i'una\r91~le significant 
advers~··~Pa.ct;s(8fter mitig~tiori)n The,PSEIS stated:' 

" r,': 

The golfcourseareawill be ,replaced Willi residential development;.~. \ 
The impactS will vary based on th~ fipallocation 6ftlie:v~ous ~l~ments\ 
of the development. The provision of open space trarisitio~: A.>~e5'¥ll reduCe' 
but note~i~te.the level ofsignifi,cance. ":1" 

.... ;:.: .. 
j 

I' .. ,' 

The~SEIS reached the sarileconclusion as to the EISAltemative. Thlis nomiQgation'was 
identified that would Te~il¢ the adverse: impaCtoftepl~irig the golfco~ to qelow the level of 
"!significance." - . "'<.;;.~. 

, , . ~',. 

37. Following issuance;ofthe FSEIS, h,earings:on the appUcationwere scheduled and 
held on October 12, 13, 15 and 16,2009. . , <." 

Conduct or tbe Hearing .. , 
, . 

' . 38. The public. h~ngs ~er¢ ~nduc:ted'!n 'tn~stii$dard manner.Jor pre-decision permit , 
matters. The City Staff presented an overview'oftlie'project and·summarized its· Staff RepoI1.. 
The llpplican~ina4e ~eir pr~:sentatio~ .• i.ritro'auc~ng ' !i redesign ~fthe~proposal.thatit called the' 
"Perfc:cted Alternative." Public testinl9~Y was't~enfrom 3~ citizens, rii:os! oftheID residentspf 
Country .~}ub Estates: Included in,the pu~lic t~!-imony was a presentation by counsel on behalf 
of Save Nonh'-East Tacoma, a ne1gbborhood"w,oup oigaruzed in .. opposition to the proposal, 
Argument was heard from l>Oth·the ¢.it)'·ahd the applicants. '. . ' 

... i.· ~., : ~ ..... 

'. '39'. The Staff)~.~rt coris~ted'of 1.18pag~~devoted to describing the proje¢t,.giving.the 
history 9,f the·site, pr~v:iding' tl,l~f(~'gulatoryframework.for the application, and analyZing the 
proposal tinder ~e':rele:V!IDt C<>deprovisions: The Sta£r:found some areas ofinconsis1~ncy 
withappticable:$taIldard~,'but overall proVided no recommendation for action 'by the Hearing 
Examiner. ' . 

r .. 
'40:' If the E#m,iner were to approve the applicants'.requests, the Staff spelled out some 

12(h~nimended conditi~il$ of approv~. Many oftb~S;e_conditio,ris refh!ft actions the Staff 
Conc1u~ed th~ applicants should take in mitigation of the impacts of the proposal. ' 

-41. Evidence. Was presented of mitigation agreements acceptable to the City with regard 
to ,~c ( City of Federal Way) ,and sch.ools (Tacoma:SchQOI District). 'With appropnate 

·t·, conditions, the Staff was sati sfied 'that adequate mitigation can be impleme,D1e~ for imp~ts'from 
~work and grading'and from impacts to storm water management and CritICal areas. 

42: A mitigatjon agreement with the Metropolitan.Parks District had not yet been 
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concluded as of the dates of heari~g; The applicants are offering a payment of $250 per ·unit in 
additiori to the eStablished $25 per ririit impact fee. The Parks Distrlcthas a concern with the 
timing of the payments,·i.e.,atthe rlme.ofbuiiding·pennit issuance. 

' . . 

: 43 .. Theapp.l.icants ~pres~nted ~e"~erfected.Alte~tive" as~lpr9Posal designed to 
apProach the.reduced impact of the EIS.Altemative, ,,but without shrinking the development to 
the ~ee~~~ J1ris\~'oUIabeaChi~ved by Positioning larger lots 'to theperirrieler and smaller 
lots to the. interior, reOrienting buildings in relation to open space 'and adjacent useS, adding 7,900' 
l~eaJ feef{)ftrails~ .and providing variable buffers around .the perimeter on the rec~~~ndation . 
Of a landScape ~cp.i~ctwith s.ite-specific planting screens and fences. ., .... :. {.;( 

" J • . 

~.~,' .. ~ : .~ ... 
44. The applicantS' view is that the "Perfected Altemat!ve"~tleJ_api)'fo~~ ti)e' 

original proposal's objectives than does the,EIS Alternative'; Tlie ·"PerfeCtf'P::'>\.l.te~~ve" 
includes 804 resid~.ntiallotS, resulting 'in a d~nsi1Y for the gol{cOUfSE af~a of6:~ d~"elling-units 
per acre. This is 5610ts fewer that.the ori~ii1 .proposal, equating·-tifan 'eig~t percent reductioA' 
The perimeter transitiQn zone (bu:ff~) areas would be 22.9 acresNn companson to 24.7 acres'in 
the EIS alte~tive. A total of 3.2 aCres·.in-park and landscape triCts)s o~ered. 

. ~ 

·~5 .. Th~ recor:d :and 'testimonY'SUPports'a finding-~that the .applicants' proposal and revised, 
proposal wO'uld, ,with· associat~ .iri~c~e~ be .ad~uats,~o ac.::Ommodate the'impacts of the 
developme~t on. public facilities. Public water, sewer'iind roadS'f'systems, as improved, would 
have adequate capa~itY for this development,"~ . '~". ' .'\;:. ... . _. 

,, ~... . . .;.. .. ~. . 

. 46: ~uringthe co~s~'ofthe hearings:~!l:te'appljcantS and Staff.offered and responded to 
several iterations 'of proposals·for projec,t condi~on5. :lJltiinately;c6ncerns ~throads:cul-d~­
sac~ and ~ar(:JUnds were resolved: · Th'e:spplicants withdrew some·variance requests, -but 
persisted in asking for five foot-51£e YclfQseiliac~ and rediic~on to 'niiniIiiUm lot size and ~dth. 

. .. . . .~i,r... ", ~:,~,; .. .... ";; : ~~' . ' , . 
' . .47. Th~Public-tesririioiiY'a~ tb"e::hearing .covered a yast array of ()bjections; including 

impactS 'on scbOOis,aesthetics,'tre~.s;~ews, 'arid. mental ·health .. Some.felt the golfcoiirse 'was! . 
pricedk>O ,high ang ~t it coutd be ~old .as a golf course. Others questloned the adequacy of the: 
proposed facilitieS to handle riasoriablyantitipaied storm water in this glacial till environment. 
A recw#ng ~P~9A '~'as lilai the City in accepting the golf course as the open space for 
Country C:Jub';~t~~~ ~~ea commitment"to the people who invested in homes there to 
preserve.;it, .~ o~ '~e. It is apparent that many, ifnot most, of the people who bought into 
~~UPtiyCIU,9,Es~s did so because oftbe green open space provided by the golf course. 
Petitio~~o.r proteSt with thousands of signatures were introduced .. Volumes of letters were 
subri'i.itt:eQ. l)lere was not, .in all of this, the faintest whiff of public support for the proposal. 

r . . 

. Criteria for Approval 

48. 'Rezone Modification 

Arezone modification, under the Tacoma MuniCiPal Code (TMC),istreated like. a pennii 
modification, The applican~ seeks to eliminate a condition from the zoning approval that 
created the R-2 PRO district. The subject request; therefQre, constitutes a major modification 
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(See TMC 13.05'.080) and the standards foroiiginal approval apply. The.relevant criteria are set 
;forthin TMe 13 . 06.650~ as follows: 

(1) That·the changeof.zorung classification is.gerieralIy:corisistent with the 
applicable land use .inte.nSity designation of ~e, propertY, policies and other,' 
,pertinent provisiorts of the, Comprehensive pIan.. , .. . 

,(i) That substantial' chari.~es in 'condition have oceUIwfaffecting the use and. 
development of the propertv that would indicate the requested chang-eo£- ' 
.zoning isappropihiie . .Ifit is established tha,t the rezo.ne ·is requn:~~'t6:~y 
implement an express 'provision ot.recommendation set ,forth 'iP" tlie~.. ,: ,~. 
compre~e~ve plan, it is unnecessary,to demonstrate changedcoJ?ditions 
sUpporting'the requested rezone~ (Emphasis added.)" '~ - ' . .. " .>~ 

. ~.! ., ~ 

. . : .. '?~' . '. ; 
(3) That the· change of the zorung claS~fication is,:consiStent with the ,district 
establishment statement for the' zOningclassificat(gn being -r~que~d. '(Emphasis 
adde~) ' ~ ~.: . 

.... -~ ~-~;-~ .. ~ ', ' 

. ' J .. . 

. (4) ~:~e. change of the zoning clas.sification ,will notresult in .a substantial 

ch8n~~.t~!in. are~-wid~rt:~D:e acti~n ··~~i9.~. ~?:CitYSo~cil , iri the ~~o years 
preceding·the filmgoftherezone , appbc~on:--Aiiy apphcanon for rezone that 
was ~nding and for :whicP ~t~~~g"Ex~neris·bearing was held prior to the· 
adoption date ofanarea-wide.reione}is:.vested as of the dat~ the application was. 
filed and is exempt from:,m~this critena. . . 

t; .: .J. ;"t~" -

(5) That.the change.of.z6ning clJssification bears a substantial relati6nship'to'tlie 
public healtlb safety, morals~' oI::-Qeneral welfare. (Emphasis'addedJ . 

# .. . . .., .' " - :.'. 

APRD,rone, origina11y .of;~: m9difi~a;muStmeet the relevant standard·for open space. The 
·standard to which the, subject appli.cati~n~. vested is for "usable opeI;l sp.ace." As set forth at 
former TAfr:; 13;()6. f'!P(FX6), the definition, in pertinent part, reads: .' 

.. ~ ~" .. '.~ :> .~ '.... ' . 

·~Usab.Ie .oPen:space. A rriinimum of one-third of that area~ofthe ~sile not covered 
bY .b~~dir.lgs or dedicated street right-of·way shaJrbe ·cteveloped and mallltained 

., , as ~le'hndscaped recreation areas. ' 

" ... . ~9-! ·~ite:~I~ Approval 

. . ; 

·Undi~.TMC: 1~.%;}49(B), an applica!ion for site plan approval shall, accompany a 
request for reclassification·to a PRD District. .In acting upon such a request the Bearing 
Examin~r ~ cq~der, p~tpot be)imited to, the following criteria: 

1. The site development plan shall be consistent with the goals and policies 
of the comprehensive plan~ . 

2~ The plan shall be consistent with the intent and regulations of the PRD 

-10-
FINDINGS, CONCLUSIONS, 
RECOMMENDATIONS, AND DECISIONS 

131 



district and an~ other applicable stalUtesand ordinanCes. (Emphasis added.) 

3' .. The propcsed develcpment p'l~ fcr the PRD District is nct inConsistent 
:with the health, safety, ccnvenience 'orgeneni1 welfare .cfpersons residing or 
working in the community: The f!ndirig$()fthe.f{eaiing·Exarn4i~:. . . . 
shall'beconcemed with, but .nct luruted' to,. 'the; foliowing: 

a. The generation of noi$e cr o$er n~san.c.es .. > A 
b. Availability and/er adequacy of public: services ... '. .;:: \. 
c~ Adequacy .tif landS¢aPing, reCrea~on.facilities,. scree.n!.rig;?Yard~. 
setbacks, open:spaees, or otherdeveIepment characte~cs:nec'essary 
t~provi~e a ~<?!!Iid.aitd h~t:hfu1li~g ep.vircnment and:w.itigatedhe. 
impact· ef. the development upoIi DeighboriIigpr£?pe~i~.~d~gt~ 
comr.nunity. :~ ';~:: 
d. The compliance of the ,sire developinent<j)l'an With an)r;cenditieris 
to develepment stipUlatedbvthe City Ceuncil at th{time of the 
establishment efthe PRD DiStrict. C?mph~s add~.) 

. . 

.50. Preliminary Plat 
) ~ 

The request to. subdivide the gelf course aTe~-iiito ;esiaeilrlal parcels within the R-2 PRD 
DiStri~tis subject to the general crit~ria fer app!QY~ '9f;fel.iIninary plat setforth~t TMe. 
I3.04.'}OO(E). The preliminary plat shall E~! lJl,approVed imJ.ess it is found that: 

,... i .,.. ~ ... ·1 -'.~~ ...... "~ ..... -.,.., • . . 

L Appropriate proviSiens are made for made for the public health. .safery.,and 
generaIwelfare~ ~d':~~r.o~ spa~;drainage ways; streets or roads; alleys; ether 
public ways;bic#le citcuhition; ~it.stops;j)(>table water supplies; sanitary 
wastes; parks £'0 rcct~tioD;"playgrounds; sChools and scheol grounds' and all 

, other relevant facilitie~~:inc1uding sidewalks and other planning 'features which 
assure safewalkingconditiens fer students'\vho walk to and from school and . 
for traDsit patrons who. walk to bus'stops or commuter rails stations. (Emphasis 
added) . 

2~: :;Thepublic use and interest will be served byplaninQ"of such subdivision and 
dediCation. (Emphasis added.) .. ' 

Environmental ,liD pact 

51.. The applicants througheut the pennit process have proceeded en·the assumptien. 
tfm.t a cemnU,tmerit to apPrc?priate rn)tig{ition qleasures ceuld and would reduce the envirenmental 
impaelofthis proposal to'below the level e(nsignificance." 

52: The applicants' positien is that thevariouSmitigatien effortsifhas offered er agreed 
to iinplement, as expressed threugh the'''Perfected Alternative" plan and threugh its latest 
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response to·the CitYs proposed conditions, represent a.reduction ·ofirnpacts to a level lower than 
"sigil,ifi~Ce." - . 

. .. 53~. m.mostareas, the City and the applicants agreed that the mitigation offered 
will eliniinate significant ~verse i~pacts; . . 

54: In tenns70f adverse.impaets, the "Perfected Alternative" lies somewhere in betweeJ;i 
the appllc8nts' p~posa.l8nd the EIS Alternative. As noted, the FEIS concluded that. iii.:the 
category of land: USe_ com.,patibiliiy and aesthetic~, neither the applicants'proposal ~or ~e EIS 
Altemati've would ied"uce the adverse impacts of replacing. the golf course with reSioentlaI 
developmenuo :a:non-~ignificani level: . - ' . ~: "':~./ . .;'-::~ 

. '~(' 

. . . .. _''' . '!(it·~ -. 

,55; "Significant" under WAC 197-11-794 means r~a reasonable:lik6lihOOdiofrrit,re than-a 
. ;1. :'\>0,' -,'~ • . -

moderat~.adverse impact on environmental quality," Itinvolves co~te~and in~nsity -and does 
not.lend,itselfto a.quantifiable test The context may vary with thc 'physicalsetting. IntensitY 
deperi~~~~e ~~de and duration ofthe_impacLSeverity shouid be;~eigh'ed:along WIth 
the likelihood· of c?ccurrence. ", . 

. ";"-

,56 .. If the ~pplicarion were granted, replacirig t1;i~,golf ~urse with ~sid~ntia1 
development would be absolutely likely to occur, ~~~~t w~¥l,~.,occtir ,ip a~physii::~Context 
where the change would radicallY'alter the ;setting\from~'greenopen space to housing, with 
.attempts at screening and bUff~g~ . From .~g!i~t.!ieyatio~;. much of what no~ appears as trees, . 

. grass'and open·viSta,woUld be replaced·1?~ roofs> ·The.duration would be, more or less, 
pennaiient. The' magnitude of the change"~6w.d be,profound. Simply put, the 'people living'in 
and.aroWld,the golf coUrse would be looking ,at' and:experiencing'adjacent land use that isqwte' 
differeJ?t from th~pieserit 1 . • , . . , -

57. The applicants coritendtAait:he'various housing types, sizes and groupings 
contemplated bythe_propoSai~~ould be:compatibl~ With stirroun~mg~eve'opmen(Even if so, 
this ,is not the appropriate,comp'arj.son here. This is not a,case of irifill 'on a vacant .lot where. 
development isallo~oo and anticipated by the lane! us_e. n.=gu1aioryregime. Here thegql( course. 
is subject to a c~nditio!l, purpqrtingto~tee that it remains as open Spate - a:coridition_~f 
h?S.~ a criti~al factot:ind~teJ"IIi.ini1).gthe . charactet:of the environment as.perceived ·by·those 
who live in the adjicent :gevelo~ areas. To eliminate this open space raises a, compatibility 
problem,that cannot.~,:resolvea by residenti31 design,:housing scale or housing arrangement. 
The proposfllaild its· variation are incomp~blewiththe "rigina! design concept and, in context, 
tliistisa siglliflcaritimpact. . 

58~ The quality·of a significant impact is ~ inatter of judgmf!nt,.rather than objective. 
ineasure1I!errt. Based on'the:record, the.Examiner is not able to say that the FEIS evaluation of 
the iinpacts the propo.sal and theEISAltematiye on lSJ?d us.e. c6mpatlbility:~d aesthetics. is in , 
error: The impaCtS'Wouldi>e more than moderate and~ ~galn in the particular context, they wotild 
be adverse_ Further, the Examiner finds that'the "Pcifected Alternative", as·conditioned and . 
revised, would 'not reduce the ievel of adv'~rse ' impact below the ievei of "sigriificance." . . 
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59. However, theSEPAprocess'is aboutinformed.decision making.SEPA does.npt 
~uire thaiall signifi~tadverse impacts be mitigated or, if such impacts exist, that a project be 
denied. The exiStence io( signifiCant adv~e impacts is simply a factor to be co~der~ in the: 

;,evaluation· pi-ocess .. Deriial of a projectmusi.be' based on some independent provision of adopted 
law or policy.-

ComprehenSiVe Plan 
.,. 

60. The DSEIS:contaIDs a comprehensive,compilation ofapplicable"ComRrehensive 
Plan ~licies filling S9me 20 pages. Iri'sUIJlIlUlrjr, the proPosal wasfound to 'bec,6tfsisteft~ wi~. 
many~Comprehensive Plan policies 'or would be' cOnsistent With ,such poliCi~s.~ if~mmci:ld~d 
I1litiga~onwere implemented. 'The S:faffReport lists~ n~ber:()fpolides Wi1h;~mch the: 
project might be conSidered inConsistent., including sevetal poiiciesfro~ilie:~i~rh06d 
element for Northeast Tacoma k]': '~'!' 

. . ". ~ t, 

. 6f. The'Comprehensive Plan itselfis a melange of polici~s both ~ncoufaging growth 
and protno$lgthe protection of~stablished neighborhoods> Tho~~policiJs with which Staff 
finds the project arguably inconsistent tend to be'~n the·latfer category'; as 'well as directed. toward 
the pres.ervatiozi of na~ .values and open' space. l1?e bs>Iicies, in general, speak in precatory 
rather than ~flatOrY !ems: . . .... 5,;1;~ 7 ~\.. . ,,: 

-,'. +~!~\ - "'~'I",,: ... ~. ~. , . . . . 

62. The proposcil and ~e "Perfected ... Ntev:t?t!ye" we bothdearly.consistent with the 
. land use intensity designation of the Comprehensil;e<]?lan.' Looking at the entire list of 

applicable Compreherzs,ive.Plan policies: the p.roJect does not' appear on balance to be so·contrary 
to thespiri.t of the plarining,doc1ime~t, ~!, it. shO:~d:¥ .foUnd,to b~.inconsi,Stentwith ,it for: . 
regulatory purposes. . ~. ' 

Definition of Open Space ,,:.:''> ~ -.. - .' ':'. ",.. 
os. ' -.::\. ": ~ '.J . .. ... . -- '." - . ' ' " ,. - .. , ~ ..... . ~ ~:~ _. .... ~':..,. , ~ . . . .-.. - .. 

. ;63. The appli~a.ritS~propo~~is predicated on theasswnption that private yaidsniay.be 
co~ted as_ "uSablelapdscaped recreation:area," under the·fonner definition of "usable open 
space" quoted ~ve. (See forriler TMC 13;06.l40(F)(6). This is·the definition to which the 
app!icants vest¥.~ Under .this interpretatIon, the .minimum open space requirements for the PRD 
canb~sa~sfie.d Wi~~ut.~venusing $e~olfcourse. . 

~~:~.. . .. : , .... ,.. - . 

,'-;.64. ·~Hoy.re,!er, .the development concept on which the 1981 rezone was based was that . 
the\g~'M ~uri~~y.rould.supply the open space needed for the pRJ). Exactly how this worked out 
inl~~ ofth,e.minimum required open space was not addressed..· It was.apparently assumed 
that inclUgirtg $e golf C;OUI'sewouldprovide eIfougtl open space and that it was needed for that 

-- purpose. 

,: 65. Whe.ther private yards could be included as open space was not addressed in:the 
- .I9_81.deeisiofl: Fro_m the manner in which the golf course was-then treated,.it can be inferred 
. that no ·one cortsideredthe use of private la~rnS, 
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66:' in the years between 1981 and 2007 there , was apparently an evoi!l.~~n.m · thc: 
thirikihg of Staff about what could be .considered to satisfy the requirement for. open spaee. Over. 
time, the City allowed the open spacereq~m~n~to 'be satisfied bOth thri.>~~ ~e . provisiori of 
·coIllIDoo:.open:space 'andthrough the use of private yard and road·areas.,mrecentyears.:new, 
Ptm,d~v«?~~p.m~ts ha~e pl:"ovided relatively Smal}a.irio~ts of~~on,open space and have 
. .relied heavilyonpiivate roads and private-yards to meet the reqwrement. ' 

67: 'futhe summer· oi i007. after ~e'~t applica?()n bec8:me 'vestcii, the o~ space. 
~efinition waschange4to "clarify" that, among other things •. private yards are nOHo be counted. 
in open space calculatio~. In the amended definition;the,term "usable open space"~is·Jo longer 
used~ nor is ~eformu1ation'''Usable iandscaped recreatio~ area-'" Instead. ~~I,O~ spac~'~11 ' 
reqUIrement ~~xpres~ed.as "commqn open sp~e;" me8:IllIlg,space open .~C?.~I'oW1ers or ·to the ·. 
public generally. "'~~ :', 

" 
68. Further; under the. amended defInition,. theminimun,riequi~q for "Common open 

space" is. asignificantJy larger. area than formerly neededJor It~le open '·space." Underthe 
priordefinit!on:Qpen space was 113;ofwhatevef was left . ai!~ ~ui1dffi.gs and public,streets were 
subtracted, necessarily an area less thanl/3 of the whole: "Under the.2007 ari:lencir!leqt ~~e. 
miniIIlupl open space 'needeg is'now 1/3 of the gross ,sit{;,area of~e , PRD DIstrict . 

. . :~:~~: ~ \ '~~:.~..J. . : . 
69. There 'is nothingjn the former definiti~~ tba.t.limits~its applicabilityto h comrnon" or 

"public" ,Use; The ExaI!1ID.er is not'persuadC:9 ~t oYJnc14~g priyate l~wns .and roads the Staff 
was; under the,past definition, making,a .ID:istake·;-TIieformer language was broad enough to 
encompass:·tbemterpreta~on that S~;riuide: ' . ...-~ . 

• , 4 . " ' . '. :~ . ' ~ i:. ' . . . 

79; The 20Q7 arnendment.c~geQ.)?o~ :the descriptiv~ ,languageand the minimum size 
of reqUired open space. The "corkriop~I 'or'npublic" use'limitation was not required by the plain 
meaning of the prior definitioit The;J::xmru.ner concludes that the post-vesting definiti'on must . ' , . ~. 

·be:seen.as a change in theJaw, not as:'SjmpJy as an 'e;planatioD of what the·lawmeant alJ along. ' . " 
. . . ' . ' .' _tt,, ~" '~''; . , . . . 

71. '1n the inStant case; 'h~~ever, the ,question of what nlinimum open space was 'required 
'under 'the prior definition is germane only jf reducing the PRD's open spaCe is somehow . 
n~essary ; The;golf:c.~ur?e. was designated as open space.andthat·larid use designation :was ,by 
the conditionS of approval to remain inperpetwty. The open space for the,PRD whatever 'its ' 
size, is ~lif.is.Th.~.,~tting aside o'fmore open .space than the minimum does not,ijJso facto. 
require or 'i~ply thatthe excess should be converted to <iI;lother use . . ' ' . 

Changed CiiColnstances . 
. ~ . 

n . The change'inzoning sought by the .applicants is, in effect, a request to be free·ofthe, 
C6npition unpOsed by the Hearing Examiner in 1981. The Examiner, then, wanted cer1ai~ty to 
be provided that the golf course use was tied to the adjacent residen,tial use iiI perpetuity. Under "~-
~e OST A, the golf course oy.rners and their successors 'may not use the golf course for another 
use without the express conSent of the CitY. The City 'is now being asked to consent to using the 
golf course for another purpose · on :the basis that "substantial changes in conditions affecting the 
use and development of the prop~rty" has occurred. 
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73~ The applicants showedthaHhe,golfcourse, while initially St.icce~ful;, has 'been less ' 
so fora number of years. The nUmbeT,ofrotinds:played there annwilly has been going down. / 

74., At,the same'time"therejs:evidence that ,the North Shore coliIse'has deClined in teilns 
ofup~~ep~d quRJityo.ver time. 'While iUs ,expensive to I11Il agol(course, there was no 
sho~g of any vig~rous effort ,to upgrade ·the facility.. ,. 

75. EViden,: Wa.s'p.~~!ed'~fa de~lin~m ~ezw,iotial popuJarity 'ofp4tYiAgg~lf: , 
How(:ver, the expenencem this State may be to the' contrary. The ,record shows ~ta" ~Umber 
of new golfco~s have, operied in the loc8J region,in~~nt. years. No specific iItf6in$jonwas 
given on howtbesenewer golf course operarionsare fl¢ng. '4.~' -z, .' ': ;" 

, ~ , 

76. Overalt the record is undearas t,o whether the decline in IfPill~t/of..t!te North 
Shore, Golf Course is the,result of implacable market forces or self-ipd~ed, The cOurse's exact 
financia1'~ :mIiot known. MOIe9ver, thery: w~:no:analy?isgfwhat:~ i~iop of 
investmenrm,the quality of the course nughtdo to·improve its ~ciaJfoIiuries. 

, ,~ , 

' -:: .~ , . j-

77 . The'golf coUrse own~hip bas not c~ge4- , Now the ~WnetS-waIlt to reti~. By a 
~cent letter, the,owners said that ihey:had·nointenti~n?f perpefua..\ly operating a golf course on 
the property, But, there ~s 'no ,reCri.rd.,of any's4cb ',~n~~~tbe~g expresse~' in 1981. Then, they 
agreed be part of the PRDand to:use;the golfcours ... e as'qr.enSpace. They. did not ap~ the 
rezone. Tbey n~gisteiedjio ,objections to. the £9.~_~i.~o~ of~{lJ?Proval for the PRO. 

. . . . .. . .... ,,~a~'"t~ ... 

78. ,The golfco,urse ownershav~'beeii;1rYil~g to,sell the.property as a golf course for, 
ahouta decade, but very little is known',.about ,the mar~e@g ,e:ffo11: Whether the owners have' 
been asking an.appropriate price is:notknown.- The reCord , discloses the successful sale of a golf 
coufse'inneighbOnng' Kitsap COUpty.fn 2003:The '~xaminer was not convinced that 'the ' 
property cannot not be sold as a gol(co'urSe-:' 

' .. ~, .. . - . .... ... : .... 
79. There ~:no' evidence ,~faily effortstosell -the 'golf course for. any other'kirid'of 

opell space' use. Thc~ is:a ne~d :for :athJetic fields 'and park lands 'in the area, 
:'. . . ~ . 

, 80. As ,~to th~ ,sUrioWldingneighborhood, there has beeIi' no' change in circumstances, 
since the . originill ~~~~one#, The area has simply become what ,was en"lsionedin 1981 . Country 
Club ES1:a!~s was desigii'ed'asand remains a residential development aroUD,d ~ golf~tti"se.l:'lo 
new otdiffer:ent ~s':have been introduced nearby. The golf course continues to function 'as the 
o~,.sp~e c.eri~~rpiece ()fth,e deve~opI1?ent ' , .. ,. 

8l"'~~has ~ nochan'gein publi~ opinion as to the appropriateness of the use to 
which the golf cow-se'has been put, The sentiment of those who live inth~ vicinity is, 
overwhelmingly ~.n favor of keeping the golf'course as open space. Many neighbonng 
homeo\\oners feel that the City made'a promise ofpennanence 'to the residents ofCotiriiry Club 
Estates in desigrulting the golf course as 'open space for the surroundi~g residential development. 

82. The Staff Report states the following: 

-15'"; 
FINDINGS, CONCLUSIONS, 
RECOMMENDA nONS, AND DECISIONS 

136 



Staff is unaware of any substantial changes 'in conditions' that . have oceurie.4 
'affecting the useiUtd' development of'tbegolf course sHetbat- wouidindicate 
the requested modi~~tion·!o.1h.¢iO~g is~ropriat~~ 'Spe~ifically, in·the 
general vicinity ofthegolf:course, no major actions such as arterial street, 
:imp~ovemen:ts. rezones,-m ~gnificant de.velopment other thantbe'deveIopment 
of-the adjacent residential bomes.to the';golfcoursdlaye occ~ 'Ili~ ~ 
Northshpre Country Club. EsiLiles. development (Disivison 2, J and 4)·were· 
conStructec:l fairly i:.Onsist~t'wl!1i the 1981 ,rerone, stibequeii~ nll~ll~~ous 
modification permits;and theEIS, 'While the·developmentmayhave~been. 

,.,'1:... . " 

built~t a Some~hapeSser density than what was originally permitted;' ~"" 
Donetbeiess;jt.was developed to SUIioundw(18~hol~ . gQlfcourSe~!'-Y;: · : DuTIng 

.. the 1981 .rezgne,tbe golfcourse was identified.throughout the~tezODe process and 
environmental'documents as being. relied upon as' an int~griil"oopipqnent of 
the overall development for density, open space and a significarii;Jea:ture.ofthe 
proposed neighborhoods;' [ 

.,; 

83. The Hearing Examiner concurs with and adopts the ~bove Staff finding. 
!.:.. . ·~:~"'(I':.~· .. 

PRD Intent' 
.4 "'':." ~ 

84. The district establishment statement for th'€,R2~PRf)'" distrlCt is set forth in TMC 
p:Q6.l40 (A), ~foIJowS:./:~~.<,,:,<.:>\. \.~ .' ". --

. . " . 
Intent The PRO Planne~'Residetitial Development District is intended to: 
proyid~Jor greater flexib.ility inla,rge ~.~ r:;si~eritial developments; promote. a 

. mo~ desirable livingem~irorunent'than'Would·,be possible through the' strict 
regulations of corlyen~C?nai ~iiihg diStricts; encourage developers to use a more 
creative approach in:lahd' development; provide a means for reducing the 
·improvem~nts·re.quired:.indevelopment through better design and land planning;' 

. conser:ve:hatural"fea~es; andJacilitate more desirable, aesthetic and ·efficient 
·use ofopen ·space .. (Emphasis ·added.) 

. 'i 
.... -1j.. . 

~The ~~.IJ'District is intended to be located 'in.areas poss~ssing the amenities i¢d 
sen1ccsgenerallYa5sociated .. with residential dwelling districts, and in locations. 

;) .. , whicli .will noLproducean adverse influence on adjacent properties: . (Emphasis ,. 
, •.... added:) 

"'-:'\ .;.; .... ~~ ... ~.>j . 

';~.s"5.1.he cohlext~here,is · not of'a proposed new PRD development beingiruerted into a 
cOI!venti6~' Zoning e~vironrnent Iris rather of a ,propo sed change to an existiDg pRo 
development designed around a golf course. The question,. theIl' is wh~ther this.particular PRD 
. as.~:odifi.ed~ achieve the more desirable living environment such diStricts are intended to 
create;' 

86. As applied to the present residents of the PRD, the change ?Ought is not more 
desirable from the perspective of the availability of open space, Everyone understands this. It 
accounts in large measure. for the outcry about this proposal. But the sense of what would be iost 
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:'is verydifficultto articulate~ Solid objects would'.occupy much of what is now air. Some'sense 
. ;of wh,ai'this: woulel mean was prese~ted by th~ City's visual consultants, in the array of blocks 

they inserted intO views,ofthe·landsCape.· llltervening vege~tion ~ provide , some masking . 
. Modesfbufferscan·provide some.reIiefforthe closeness of structmes. Narrow view corridors, 
can preserve somesemblarice of vistas. But;:ifthe,proj~tgot:~ fo'rwar~ 9ver8DO ho~s will 
occupy the goif courSe and they are ,not-there now. Regardless of efforts at mitigation, this 
woUld make a profoWld difference iiitiie'sense' <;>fthe ' ~penness of-the surroundings for those'in 
adjacent homes. :The feeiing;ofbeirig · cio~ediii~woujdbe .particularly acute'for thosdn the 

, :clUStered gevelo.pments in the:middle.ofthe golf~urse. " '" \ 
.. ~ '- , 

87 The proposed development would vastlY'change the experience of:oPeii space.qy .. 
e~tfug th~ ~~trw.:(t::a~ aroWl~,which ~e ,pRD.'.w~ plWJ.ll~: Th:"f?[ect"~!l\ldjacent. 
properties would be:a.dverse. . i . -.~ .. ~., 

~ 

. . 88. In this appi.i~~~on for charig~, cqmpl.iance .~~ cOIl;di"tio~~'f.y:.:r~]'se.t forth :in the. 
estabh~entofthe ongipal PRD must be consldered·m the evatuatmg the'new SJtePlart. 
Of co~, the Whole point this application e~ercise ·is·h>. get ric! ot:.tl,te key:condition ofPRD 
approval. So,h acircular fashio~ approval of the prop?sed"Site Pian.is'depe~dent,oil · me.eting 
thec;riteria for revising the PRD. . Unless those can be met,the'original condition will still apply 
and that condition, of course, cannot be complieq withbf~ Site:p;lan for r~sidential devdopm~nt 
of the golf course.' . . . ' 

... ~.-. . ... 
~-, ~f;.:~)~· ... ~. Public Interest 
.... '~ 

~ "" '\: 

.89,· ·Theplat proposed here wo~d oniy'.~i0~fland ~~~e g().lf course property. If1be. 
golf course is looked at.in , is()}ati~~~~:thQ.~~i~;WeieaIi islaIid,then .of the requested ,variances 
were'approved)the propoSal "YOUJ9 rf1~rthe\t'd~mensional requirements for !he R.f:-PRD zone, 
including the requirements of the open'spac'e definition to which the application vested. . 

• "'.. • I 

; ' '.-:'.. . "1.,,-. 
?"~ ~). • 

90. However,in'·this case; the application of such standards to' the golf course property is 
not .the only relevant jllquiry. This is because the effect of approving·the.proposed plat would'be 
to alter the primary- condition of approval for the sufrounding plats. The approval of the plats 

. was a.part ofthemaster'planning process. Keeping the golf course asopeIi space .was a 
condition ofapprovaJ for.the plats, as well as of the PRDTezone . 

. :' '9.1 . 'Wbile the 'golf course .,":,~ not subqivided, it was tied to the adjacent plats. by the 
.He'aring 'Ex~er;s "openspace" condition .. The open space desighation for the platsis the 
area of the golf course. In this sense, tlle golf course is part or the plats. The fact of different 
ownership of the residential areas and the golf course does not change this. 

92; If the presently proposed plat ofthe.golfcourseproperiyis approved; the designated . 
. open space·ofthe.surrounding plats will have been ·largely eliminated. Necessarilythls rriust be 
viewed as rriodiiYirigthose'SUITounding plats; Thaphis open space might represent' more open 
space than was needed when the plats .were approved is immaterial. They were approved with 
the golf course'as their designated open space. 

. . ' 
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93 .. To be sure, no appliCation f9rili.~ mg~ff~~6t:loftbe~jacentp~atS'is presented for 
,detenninatioD here. What we have instead is,aD'application that, ifapprove~ would indirectly 
have-that effect. . ' . 

94.By, apprQva1ofthe~subjecfPrelimjnary 'Plat, the.~sidenisofiheadjacent plats would 
be'subjected to a decision that would effectively result'ih aIriajor ,change'~ ~ci~.plats without 
their. consent. .The Examiner, after much reflection, .is'convi.iJ.ced .diat such an effect on-the 
adj~nt,pl~ts:b~ugb!about¢~: uililateral action.of a smgle appliCant .is DO,t ~'thep\ll:>¥c interest 

. . ~ \ 
i/?:. ' •. General DiScussion . , ",,:->'~::-:=J§}t~. 

-:." ...... ~ ~~ .. 
..,r.;:!\. ,It. , I:;' 

, 95. The iilstantproposal represents ~xact1y the kind of thing that the H~aring Exaininer 
was'worried about when he imposed his "open space condition" 'in 198L "'~';"-,.: "~": 

.. r·, I ", 

96. Assuniing that the CitY. cannpt con~ct away'i~ poli~£Jx)\vo:<;~e "in perpetuity" 
language of the Hearing Examiner probably expresses a'concept'P,eyond tlie-City's·ability·to 
guarantee~ Thus, ibe OSTA, represents a reasonable implementation of What the Hearing ' 
Examiner tried to do, It-requires the gol.f course!o ~em*ras·open 'space 'until the City gives; 
.permissionJodt.lO .be used another way. Nonetheless,:the "in perpetuity" language serves·to . 
emphasize tha! maipta.i,')i;,g t1'!egolf coilrSe. in·ope~'~~~':Yaspiyotal.in the Examiner's decision 
,to create the.PRD;zone" ,; . ')" ~'" ':-:-!J 

-:;, ".f 
"I ' . ~" - ... ~~ 

97. The·.discussion~fthe matheinati~s '.6'filie:[otmcl openspa.te :defirii~ion diverts 
attention from the fimction of-the golf cOurSe:iIpheoriginal development concept. Ceitainly, 
as a provider of open space, the golf co¥.r'se Wa5;imporumt in securing app!Qv~ 19 tQ~ iricreas~d 
density ~lowed in the residential areas byPRD iOningstatus. But it also 'provided'a visual.and. 
physical amenity ,for ~e resid~nts ~;was a'·sigru.ficaDt part of the inducetnent to Iiye.there. 
: Country· Club Estates got.itHiame fi:,!rn:the :golf course. Developments that grew up tllerehave' 
.liaple~Jike "The Links" ~anOn,the Green." Stre~ have ·names such as "St. Andrews Place,'! 
~rFalrwood,"'and "PinehUrs1~it 'Auoftllls underscores the essential qualitative function of the' 
gQlfCQ~e··in ,the. veg:. conc.eptofth~ development .. 

" "..: '1. -r ',.... -. ~ 

98. Tht_Ci!y i'g iiowobeing asked ·to abandon the original intent of behind the creation:of 
Coimtry 9l:lbEs~~s. ~e Cit~1 is being. aSked to do this over the opposition of those who live in 
the develQpments·thatgrewup in response to the.idea of living on or near a golf course. This is 
not .!pc ~~ op~sition of a few. It is a massive outpouring of citizen outrage . 

. , ,': 99. The overarching question here is whether circumstances are such now that 
"perpetuitY" should be? terminated by the City, Baseq on the entire record, the Examiner 
finds no cOmpelling reason for doing so. 

100. Any conclusion'herein whicbrmaybe deemed a finding is hereby adopted assuc~. 
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CONCLUSIONS OF LAW 

1; The Hearing Examiner' has j~di~tioIiover. ~e subject matter of these proceeq.ings. 

2. No~~ 'o{theh~s \>Vas provided 'as reqUired by la~. 

J. The ¢oceaunil requirements 'of SEPApave been'met 

4. ~~use of the decisions on the Preliminary phit and the Site Plan approvaltbe 
VariancesIReductions, Wetland/Stream.AsseSsments, Wetland/Stream Exempti9ns fleed not be ' 
decided and are not reached. ' .:. '" , ~ , .... ,. 

5. Counsel for Save North East Tacoma ,argues that the provisi?nSc of~~~(3,~~P.215 
should ~hrriughtinto play here. This is the subsection of the Sta'te,pl~gsf~yte"that ~lls 
out the .p~ures foralteringsubdi;visions. It provides tluitif.aA~ba.ivi§~~n,,~~)he ~bj.ec~ 
of restnctIy~ :co,:,enants filedatthe :tuneofapproval ,ofthe :subdiy~sJOn, anp'ilie apphcauon'would 
result iiI the 'Violation ofsucha:co~enant."the application m':15tco~t#nan'agreement by all 
parties subject to the covenant·that the covenant may be J~ed"orilil~red to accomplish the 
purpose ofth~ ,subdivision c.haI!ge s<;Jllghi. i 

/,~, ! . .... .. . ) 

6, 1Ae Hearing Ex~er,deciines to addi~s~ tru~·:aigurt{~nt. First. whelher'the OST A is 
a restri ctive· covenant or o~ra~eslike (me, is .. ~.~~esijqn fo~judit:ial detemiination. Secon<L.there 
is no application here to alter an'y of the adjacent pl8i:iL The only plat-related request isth~, 

. application to plat'the golf coUrse. ~, ' '~ ' •. 

7. Hpwever, the E~arnin~rre_acries,-?- similar result by a different route. The effect ,of 
approving the subject plat woUld 'he ili,elirriiria1ethe-designaie'd open space.in adjacent plats. 
It is contrary to the ,public interest-ic);al1ow-any appficant to achieve such a result unilaterally. 
The interests 'of too maily~,eithers8!e :left,ouiofthe'decisional equation. The Examiner concludes 
that the Prelimtnaiy , ~kt~Should~~'denied'because ~epublicint~~ ,wiIJ" not'pe seiyed'QY the 
planing ,of the "s~hdivisjonapplied ' for. ' TMC 13.04.1 OOCE) , RCW 58.17.110. Ultimately this 
may mean that requestS,t(j"alter the' adj~ntpl~tsneedto he made and approved before the 
S4bJec! 'applicatj~~ , can be 'approved~ 

'" -
, 8:Qbe qu~Stlon"ofwhetherthe project's inconsistency with the Comprehensive Plan can 

fonn ,the ba:sj..s for rejecting 'the subject application for Rezone Modification under TMC 
13;Q6.65Q(1) "[s'pot presented in this case~ because no inconsistency with the Co"!prehe~ive 

,PJan'fQ{regtgatory pwposes was found. ' ' .. ';.'~" 

9:: Deruruofaproposalbased on SEPA is limited to the application of policies, plan;; or 
rules formally adopted as,the gasjs for,the e?Cercise Qfsubstantive 'SEPA. See TMC 13.22.660. 

:'I~"'" If violation of the Co~prehensi'Ve Plan is enumerated among such policies, an alternative means' 
for using the~Co'!fprehensi...,e PleIn forn!gulatory purposes is established. Here, notwithstanding' 
,the existence of significant adverse environmentarimpacts Tacoma's ComprehensiVe Plizndoes 
not provide a basis for denial of this particular project through SEP A. 
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. 10. The complex.and"Convolu~ ciisc~sion of the matheglatics ~fthe open space '_ .. 
requirements for:tbe PRD are essentially besIde the pOint. As a matter of initial intent; the golf 
Course was designaredaS,open space f~t$e PRD anditis.pengnnmg that function. "n~eissue .. is. 
oot about the, nllnhmim ,number 'of acres of open' space , the regulations fequire, but wh~er tJle: 
qpen space de~igilati(m of the golfcotifse, wluttever its·size~ . shoul,tbeeliminated~ Tocondude 
that this should.happen requires some inde~dentjiJstifi.c8tio~ foi',de~ng from theorigiriaJ 
~esi,gn concept '. 

.. 
~~ 

11. The,critica1 question here. is whether: conditions have ~o changed thaf~~ ~¥one 
Modificatioriis appropriate. TMC 13.06.650(2). The issue ,of "substantial changes.'iif:co!ldition" 
requires a broader consideration of factors tharijust the (inan¢ial viability ofJIif--Plesent~,of 
the, particular p~el under cqnsideration. . -, < • ' 

. ..... . ..: .... ..;, .. ..... 

. 12: At least:three'factors are relevant: CI) changed publicopini9n" (2) t~ges in the lan~ 
~ patt,~rn~-in the area, and 0) changes in the property itself. S~e·Bjartis~~ ,v .. Kitsap Countv._ 
78 Wn;App. 840(1995). ._ .' ,-, 

'13. As to public opinio~there has been an '.unusually large ompoku:ig orit here. It is all 
. emphatically in opposition to, getting rid of the' goll C9urse. So pUblic·opinlon has not changed .at 
ail. If anything, i~ -lw. '~deried. The app~icants.-q~ots ~iiS~~ saying that "community 
displeasure" should not:be the basis for deniaL. But. in're~De"~s it is 'arecognized factor to!>e­
considere~ The,public sentiment expressed _i,~LWs Case is:prumirilyfrom people who'have,a' 
genuine and subStantial interest in the Qu~me:~~ Tilere:is_litt.1e.point in having publiC hearings, if 
such interesie(i.public sentiment'countsloi:no~g~. . 

1}, ~...-
. ~.. 

14. As to changes in.the land_;.use:~n~ in the area, oorie have been brought to the 
Examin~·s,anention. No sigffi.fi~t n~ew i'iifrastructurehas been built in the vicinity: The only 
development has been the dev'dopment'6fthe CountiyClub Estates according to its original 
.de,.sign...,:.'-·:,_, "+0 . . - • - . 

. '. -( . 
.. _"';":" :CJ: .. ' ..,. ~ '~Jl.. . , .. ~ 

. 15. '~~coIldition of the prbpeny·itselfisa matter of dispute. There have been no 
significant phYsical c~ges .. The golf course is still a golf course. The problem is with the 
viability ofthat:;~~.<?r soine~other open space use. The ' EXaminer was-notconvinced thatthe golf 
course cannot male; it ~i:a golf course or that some other reasonable open space use cannot 
be found . . ~ .. '~ . 

•• , . 16. On'ireview of the Jactors Iislea 'in Biam'son. the-Examiner concludes that the 
nsub~tial changes in condition" necessary for Rezone Modification were not proven. 

... . , ..• 

11~ The applicants here have labored mightily to,c~at.e a de~eloprnent thai woUld 
. rilitigate all env~Iimental impacts to below theJevel of significance. Despite all efforts, there ~ 

really no way to hide the insertion of over 80,0 new homes' into an area where they do not now 
exist. And there is really no artfulnessofdesigo,that can make,such a development a less than 
significant change in the'.perception of open space by ~ose living in the adjacent plats. The 
proposed development is well and thoughtfully designed, but given the ~storyand physical 
conteKtofthis particular PRD, it is in the wrong place. 

-20-
FINDINGS, CPNCLUS10NS, 
RECOMMENDA TI9~S, AND DECISIONS' 

141 



18 .. Therefore, ,the E~er ~C?f c~ncludC?s that tlie:proposed rezone would,not. 
be "consistent Witli"the diStlicteStablisbInent statemenL" TMe 13~06.650(3). It-was not,proven 
that the:rezone will facilitate·s more desirable Use of open space. Fwther, it' will not avoid an 
'adverseeiIeCt o~,~j'3cent,p~perties; 'in,thl!rtegard: the 'FEIS dete~i6Ii that there will :l>e, 
uiWiitigatedadverse;environmentaIiInpacts on l~d use compatibilitY and aesthetics is ~ ~~l~vanf . 
consideration. ' ~ " 

19; The.mapiIity to ,approve the R:ezone 'M6difica~on, makes. approval of the ~itePlan 
impossible; Because:therezone.is:inconsiSterit With,the'districtestabli~hment statement, it is 
mcorisisj!=rit Wi~ the.~teni o(th~:,PRD district.· TMC13.06.1:40(B)(2):' Similarly ilie:fipl-lI'e to 

'demonstrate :sufficientchailges-fn condition removes any baSis for 'inOdif)iin..g·5r~rernoving.the 
CZA condiiionrequiring,adheren~ to the originalSite'Plan~' SeeTMC i3.l:40(~)(3)(d). 

. . . J,tt".:-::. .... :> .. ',.,": 
20. Any finding herein which may be deemed a.concluslon ~s li~reby'aappkd,as such. 

r,:..rr~: .. ~.:;., 1 

.f - ~"" .... ,' 1 

~. ~h:..", 

11:. 
RECOMMENDATION "" 

~".i~. \.:';._~ : :;~ ..... _ .... 
, " 

The Hearing Examiner.recormriends that the Rezone Modificatioil be denied. . ~ . 
. ~.. .:.... i 

DECISIONS ,':,\:".:. ' 
... " , . '{ .. >. ~? 
~; p ' . .' ..... ..;:,. The PreliminarY'Pi~ is denied .. 

The Site Plan approval is denied. 

, ~. 

SO ORDERED, ili}s"11h day;.~f~HmUary, 2010. 
" ·ft;._'" 

)' 
, . 
'4, .~~:..,:_ 

Wick Dufford,-HeariilgExaminer Pro Tempor~ 

.. '" . 

\. 
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Tacoma M,unicipal Code ' 

Clulpter L70 

APPEALSTOTIlECITVCOUNCrL 

Sections: 
1.76~{Hl1 
L70;020 
1.'7p.030 
1.70.040 
L70~05P 

'Righno a:pp~., 

:Notice of appeaL 
AppealprocooUre. ' 
City.:co\uicilaCtion.· 
ReView· of COl.ll1cildeCision. 

1.70.010 Right to appeaL 

'. 

A .. :Any Ilggrieveliperson having legal standirigunder 
the ordinance govemingsuch.appllcationshall subnlit 
anappea1, in writing, to the City Council of those 
recommendations of the Hearing' Ekarilmerset forth 
ihSection L23 ;050A Only those persons Qr entities 
bav.i11g1egal standing uncier'theordiriance.gi>veming 
the applicatiOD;or as ~therwise provided by 1a.w,have 
tberighHo appeal the reoommendationto the City 
C{)U1lCiI. Such appeal shallsel forib, with ~~Cifity. 
the iillege<:l errors of fact or law. 

B. Appeals to the .Councillllusfbe filed with the' City 
Clerk.within 14 calendar daYs of theissuaiice offue 
. Heari(lg Examiner'$ finaltecommendation,ncit . 
counnngtheday. ofissuaDce of'lherecommendation. 
1f.the 'lastday.Jor :filing the appeal falls ona weekend 
day or a.boliday, thelast day for filing,shallhe:the 
ne>..'t working d~y. 

C.The Council may grant relief only if the appellant 
seeking· reiiefhas carried the hurden of establishing 
that one of the standards set forth in (a) through (d) of 
this ,subsection has been met Thestandardsare: 

(a) The Hearing Examiner is engaged inuIilawful 
procedure or failed .to follow a prescribed process, 
unless the error. was hannless; 

(b) The recommendation is anerr<lneous 
interpretation of the law; 

(c) The recommendation is not supported by 
evidence thatis substantial When viewed in tight of 
the whole record before the Council; and 

. (d) The recommendation is a cleatly erroneous 
application of the law to theJacts. 

D, Therequirements set forthherein regarding the 
time limits for, and contents of, such appeals are 
mandatory. 

Failure to comply with the above requirements shall 
result in the City Council's dismissal of the appeal. 
(Ord. 27387 § L; passed Jut. 26, 2005: Oro, 25S49 
§ 1 ; passed Mar. 12, 1996) 

(Rl'vLred J 212009) 

L 70.020 Notic.e()f.appeal. 

NotiCe of filing of an appeal shall be made to all 
parties to the proceeding before the Hearing . 
Examiner. A party withstallding desn-mgt6interveli.e 

, iU.an appeal ' shall fil~ ~thth~City Clerkanotice-Gf 
intervention'withiD ten days of the dateoftnailmg of . 
notice ' ofthc<fiiingof<illappeiil as provided herein. 
An intervening party,atthe iime,of tiiefiling of 
hislher notice of interveiJ.tionWiththeCityCleik, 
stlatJ send by first~class mail the notice of inten'enlion 
to all other parties listed on the'CnyClerk'snotice 
regarding the filing of the appear Thereafter; the City 
Council ' shall settbedate on ,,'meh the appeal will be" 
heard and the City Clerk shallnotify all partiest<>the 
appeal of the date and time ofthehearingofihe 
appeal Th.e City Council shall . consider and decide ' 
such an appeal within 90 daysofthefilin,gofsqch 
appeal; provided, however, thatthepa,rties;to 'the. . 
appeal may agree to e>.:tend theforegoiilg time period. 
(Ord. 26645 § 3; passedJun. 27, 2000:0rd. 25849 
§I; passed Mar, 12, 1996) 

1.70.030 Appeal procedure. 
Parties to the appeal may-submit WrittenargUIlleritt6 
the City Council in support of their positions; Such 
.\)\.ontten arguments. shall not contain any-evidence or 
statement off acts not contained in the hearing record 
made before the Hearing Examiner, and shaUbefiled 
with the City Clerk no later than sevencaIendardays 
prior to the date the ma.tter is scheduled to be beard 
by the City CouDcil. At the. timeanappeil is heard 
by the City Council, each side shall be afford~ an 
equal amount of time pursuant to the Rules of 
Procedure of the Council of the City of Tacoma for 
oral argument In the event there are multiple 
appellants or respondents, each side shall divide its 
time limit between or among the appellants or 
respondents, or, if agreement cannot be reached, as 
directed by the Mayor. No new evidence or 
testimony shan be presented to'the Council during 
such presentation. The City Council shall accept, 
modify, or reject any fmdings or conclusions, or 
remand the recommendation of the Hearing Examiner 
for further hearing. Any decision of the City Council 
shaH be based on the original record of the hearing 
conducted by the Healing Examiner; however, the 
Council, at its discretion, may publicly request 
additional infonnation of the parties to an appeal, or 
from the Healing Examiner. The Council's decision 
shall be in INriting and shall specify findings and 
conclusions v.;henevcr such findings and conclusions 
are different from those of the appealed 
recommendation. (Ord, 27387 § 2; passed Jut 26, 
2005: Ord, 25849 § 1; passed Mar. 12, 1996) 
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1:70"040 City C(.IuJlcilactioD. 
When.tlikinganyfinalactlon;tbeCityCOuncil·sball 
make' arid enterfiildii?gs.offactof the record. and 
conc1usionstherefrom. Which suppoJt1ts action. Such 
findmgcsaiid •. ¢O~c'u.sioIl,s;re,gc;rdiIIg ;app~lsof 
reConlmi:ndations0{ih~ Hf!aring ~allliner !iliallset 
forth and demonstrate the manner in whlc:hthe action 
cam~o~tandheip,s .·to~pie~entth~gQa1s~nd· . 
policies oftbecomprehem.ive pJan and the standards . 
oftlle varjo,uslanduse:regriIatory·codes •. The City 
Council may a~opr~il orpQrtions of fueHearing 
Examiner's findin.gsantl. oonciusionssuppbitingthe 
.recommendationan the Case 6fan·ordii'ianbe for 
reclas:iificati6n :ofprOper:tyor·riglft.of-Wayvaca:tion, 
1heCity Cierkshall piaeetheordinanceon the 
Council's agenda forfirstreadingor, after denial of 
appeal, an theneXtavhllabli: CityCouncilagerida for 
fuSt reading. Th.efinaireadingof the oitiinancesbaU 

·llot.o6cuiuntUlillconditions,res!rictions, or 
modificationsv:ruchniay ha.vebeen impQsedby 
recommendation of iheHearing Examiner or added 
.bY the City CoUncil have beenaccomplisbed or 
prQvisionsfor coffi.pliaIlcema4eto the satisfaction of 
,the City Attomey~ (Ord. 27079§4;passed Apr,29, 
200:.kOrd.25849 § I; passed Mar. 12, 1996) 

h70.(}SoORe.view of COllnciI deCision. 
Any.court actiojlto set'aside,enjoin, .review,or 
othetv.tisechallenge the decisi.on of the City Council 
concerning an appeal shall becomInencedmS1.lperior 
Courtwithfu 21.days. ofthefinai decisiooof the. City 
CoUnciL PursuanttQ RCW~apter 3~.70C,the final 
date of the decision .. of the City Council on the .appeal 
shall bedeeoled to be the date .the motion concerning 
the. appeal is adopted by the City Council aDd shaU be 
considered to have beenenteredintQ thcpublic 
record on that date. COrd. 25849 § 1; passed Mar. 12, 
.1996) 

City Clerk's Office 1-291 

· Tacoma-Munid.pafCode 



APPENDIXE 



The City provides for close-captioning of the broadcast for each regular meeting of the Tacoma 
City Council. This document is an unedited transcript of those close-captions. These are not the 
official minutes of the Council meeting, nor are they official transcripts of the meeting. The text 
may include misspellings and typographical errors. 

come knock on your door, will 
come visiting may 1st. 
And to date, 65% of Tacomans 
have turned in their forms. 
Remember, participation isn't 
just important, it's mandatory, 
and these 10 simple questions 
will help us improve schools, 
infrastructure, and health 
care. 
So please, if you haven't 
already, turn in your census 
form. 
An accurate count of residents 
means a brighter tomorrow for 
the City of Tacoma. 
So at this time, we're going to 
take a brief recess. 
The public hearing is scheduled 
for 5:30, and we're not allowed 
to start before then. 
We'll take a lo-minute recess 
and convene at 5:30 for the 
public hearing. 
Thank you. 
[ Brief Recess J 
»Mayor Strickland: Okay, the 
Tacoma city council meeting is 
back in order. 
At this time, we ' re going to 
have the quasi-judicial issue 
of the appeal regarding the 
recommendation of the hearing 
examiner to deny the point at 
northshore application for 
rezone modification. 
The quasi-judicial hearing is 
now in session. 
It is the council's intention 
that this hearing be fair in 
forum, in substance, as well as 
appearance. 
And with that said, I'm going 
to read the appearance of 
fairness doctrine. 
The doctrine's governed by 
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statutory law, chapter 42.36 
RCW, in corporate 
interpretations. 
The doctrine requires that a 
hearing regarding a land-use 
proposal, which is contested 
and quasi-judicial, not only 
actually be fair, but that it 
appear to be fair, and be 
objective, fair-minded 
observer. 
This means that during the 
pendency of any quasi-judicial 
proceeding, no council member 
may engage in ex parte 
communications with the 
opponents or proponents with 
subject to the proceedings. 
Ex parte communications are the 
communications regarding 
subjects with one party outside 
the presence of and/or with or 
without notice of any person 
adversely interested. 
So again, the appearance in 
fairness doctrine is what we'll 
talk about for a while. 
If any council members have a 
personal interest in this 
matter, have statements that 
might be interpreted to suggest 
they have prejudged this 
matter, or have any ex parte 
communications with the parties 
regarding this case, please 
disclose that interest, 
statement, or those contact at 
this time. 
Weill just go down the row and 
give everyone a chance to speak 
to this. 
Council member Boe? 
» Council Member: Thank you, 
mayor. 
I was a member -- actually vice 
chair of the planning 

225 



The City provides for close-captioning of the broadcast for each regular meeting of the Tacoma 
City Council. This document is an unedited transcript of those close-captions. These are not the 
official minutes of the Council meeting. nor are they official transcripts of the meeting. The text 
mc:y include misspellings and typographical errors. 

commission in 2007 when council 
adopted ordinance 27584, 
looking at an emergency 
moratorium. 
And so, I was involved as a 
volunteer on the planning 
commission through that 
process. 
Heard testimony about the 
moratorium specifically. and 
then in the capacity as -- on 
the planning commission after 
that moratorium, while the 
moratorium was going on, 
partook in the discussion and 
analysis of the PRD revisions 
to the code and saw that 
through to its completion. 
So that is the -- kind of not 
directly related to this 
action, but I was on the 
planning commission at the time 
when we were reviewing related 
action. 
» Mayor Strickland: Okay. 
Thank you, council member Boe. 
Do we have any comments or 
questions from either Mr. Lang 
or Mr. ·Derr for Mr. Boe? 
» Did you advocate for any 
position on the moratorium? 
» Council Member: I did not. 
I think that just came up for 
vote, and when the vote came up 
protecting the records, I 
actually voted against the 
moratorium based on duration of 
time in moratorium. 
» Thank you. 
» Mayor Strickland: Mr. Derr? 
» Yeah, if I might, we also 
want to make sure Mr. Huff, the 
counsel for the appellants, 
he's here, but I don't think 
has a seat at the table, 
because the room is full. 
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There he is. 
We'll want to provide him an 
opportunity as well since he 
represents the interveners, the 
parties to this appeal. 
Mr. Boe, I think I have one 
question for you. 
As you mentioned, the PRD code 
changes and the moratorium. 
Do you understand that this 
particular application is 
vested to the PRO code that 
existed prior to those changes 
and that your review tonight 
needs to be based on that prior 
code, not the current code? 
» Council Member: Yes, I do. 
In fact, I think I understand 
that to great detail, because 
we analyzed that -- I don't 
want to say in minutia -- but 
using that as the basis from 
which we then revised the code 
during that moratorium. 
Yes, I fully understand looking 
at this is under the vested PRD 
code. 
» Thank you. 
» Mayor Strickland: Thank you. 
Mr. Huff, do you have any 
questions for council member 
Boe? 
All right, thank you. 
Council member Woodards? 
» Council Member: Thank you, 
madam mayor. 
In my role prior to being 
elected to the city council, I 
was a metropolitan parks 
commissioner. 
And on August 25th of 2008, we 
moved to put together an ad hoc 
task force consisting of 
business advisory count -- or 
business advisory council 
members and save northeast 
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Tacoma contingency committee to 
discuss· an open-space 
preservation proposal. 
» Mayor Strickland: All right. 
Thank you . 
Any questions from Mr_ Lang? 
» Did you take part in the 
preparation of a northshore 
task force called core 
subcommittee report dated 
January 22nd, 2009? 
» Council Member: Did I take 
part in? 
» The preparation of a task 
force report regarding the golf 
course? 
» Council Member: No, I did 
not. 
» Mayor Strickland: Mr. Derr? 
» I have no questions. 
» Mayor Strickland: Mr. Huff, 
do you have any questions? 
All right, thank you. 
Council member Lonergan? 
» Council Member: I have 
nothing. 
» Mayor Strickland: Thank you. 
Deputy mayor? 
» Deputy Mayor Fey: Mayor, a 
challenge has been made to my 
participation on this appeal 
based on an E-mail dated 
January 27th, 2007, from staff 
to city management, that 
references communications that 
I had with staff. 
I will note that I was not 
copied on the E-mail at the 
time that it was written. 
I was communicating with staff 
regarding the legislative 
options that council had 
relative to modifications of 
existing PRDs within the city, 
including the northshore golf 
course. 
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My concern was whether existing 
regulations adequately 
addressed issues of 
neighborhood and open space. 
I also' made an appearance 
before the planning commission 
as reflected in the minutes of 
2/21/07. 
Council was provided on April 
9th of this year. 
That was for the purposes of 
advocating for changes to the 
new under consideration at that 
time PRD ordinance. 
I have not had ex parte 
communications and made no 
statements evidencing 
prejudgment of this appeal. 
I have all my E-mails that have 
been provided some time ago 
with -- to parties, through 
attorneys here at the City 
of Tacoma. 
My response to those responses, 
to those inquiries about the 
matter, was to indicate what 
the process was and to refer to 
the proper officials of the 
city. 
I did, also, have at the time 
last year when I was seeking 
re-election, an interview with 
the Tacoma-Pierce County master 
builders seeking their 
endorsement and financial 
support. 
They raised subject of the 
issue of northshore, and I 
informed the group that I could 
not speak ~o the matter, 
because it was 
ex parte/quasi-judicial matter. 
» Mayor Strickland: Thank you, 
deputy. 
Mr. Lang, any questions? 
» I don't believe I have any 
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questions so much. 
But -- well, I'll ask one. 
My recollection, council member 

'Fey, is that, approximately 
January of 2007 you 
initiated -- we'll call it a 
grassroots door-to-door kind of 
movement to get a petition 
signed in order to bring 
forward the moratorium. 
Do you recall that? 
» Deputy Mayor Fey: I did not 
participate. 
» Do you recall on January 
29th, 2007, sitting at one of 
these chairs, I believe 
actually where council member 
Manthou is sitting now, 
advocating for the PRD 
moratorium? 
» Deputy Mayor Fey: It is 
true, I advocated for the PRD 
moratorium. 
» And you ar'e the council 
member for northeast Tacoma? 
» Deputy Mayor Fey: I am. 
» And you met with community 
leaders in advance of 
advocating for the moratorium? 
» Deputy Mayor Fey: I don't 
recall that. 
» Okay, fair enough. 
Well, I stand by the position 
set forth in the brief that I 
submitted that council member 
Fey should recuse himself under 
the appearance of fairness 
doctrine. 
I think the January 23rd, 2007, 
E-mail is unequivocal about the 
contacting of staff to look at 
what could be done to 
quote/unquote effect, prevent, 
delay the redevelopment of the 
northshore golf course. 
Which is almost exactly the 
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language in the westmark 
deBERIAN decision, so I would 
ask that he recuse himself. 
>~Mayor Strickla~d: Mr. Derr? 
» I might ask we switch order 
this time to see if Mr. Huff 
has any questions before I ask 
my questions. 
» Mayor Strickland: Mr. Huff? 
» We're comfortable 
» Mayor Strickland: All right, 
thank you. 
Mr. Derr? 
» All right, Mr. Fey, I want 
to dig into this deeper, if I 
can. 
We talked about a January 23rd 
E-mail which is from Peter 
Huffman to Eric Anderson, Ryan 
petty, copied Peter KAVITCH and 
Donna stinger. 
Do you recall that E-mail? 
» Deputy Mayor Fey: I was 
provided this E-mail. 
I may have seen it before. 
I was not a recipient of the 
E-mail at the time. 
» And can you explain -- as I 
understand it, it's an E-mail 
from Mr. Huffman to other 
people. 
It'S not an E-mail from you to 
somebody. 
» Deputy Mayor Fey: No. 
» Can you explain any further 
besides .what you've already 
done, what you think might have 
precipitated Mr. Huffman to use 
the phrase, Heffect, prevent, 
delay" the redevelopment? 
What might you and Mr. Huffman 
have been talking about? 
» Deputy Mayor Fey: This was 
perhaps the first land-use 
matter that I faced as a 
council member. 
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This was approximately a year 
from my swearing in . 
And I had -- I had asked for a 
meeting. when I heard ab~ut .·that 
there was an application out 
there regarding this matter. 
And I asked staff to explain to 
me if there were legislative 
actions appropriate to the 
situation that could be 
undertaken to address the 
matter. 
When I -- what I found was an 
ordinance that was dated back 
in 1965 and out of date. 
And so, I asked for the 
legislative review. 
And asked for feedback. 
» Okay. 
And it's my understanding that 
then led to some efforts 

.regarding moratorium. 
» Deputy Mayor Fey: Yes. 
» And it led to some efforts 
regarding then-PRD code 
modifications, is that correct? 
» Deputy Mayor Fey: That is 
true. 
» I heard your answer to 
Mr. Lang's question, you 
advocated on behalf of the 
moratorium, is that correct? 
» Deputy Mayor Fey: I voted 
for it, yes. 
» But then, my next question 
is, do you understand which 
version of the PRD code applies 
to the particular application 
that's before you tonight? 
» Deputy Mayor Fey: It is the 
code that was in place at the 
time that -- prior to the 
moratorium, and any action by 
the city council. 
So it is the old regulations 
that were in effect regarding 
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PRDs. 
» So are you clear that -­
what the moratorium might have 
done does not affect this 
project. 
And the changes to the PRD code 
that have happened since do not 
affect your review of this 
project? 
» Deputy Mayor Fey: They do 
not affect it at all. 
» Okay. 
» Dep~ty Mayor Fey: I might 
add that, Mr. Derr, one of the 
things I found in the land-use 
matter earlier is that my 
simple going to the site of a 
land-use matter was advised to 
me by myself to check it out, 
because all I had was drawings. 
I was advised by Ms. Pauli that 
that was -- because I had done 
that on my own and without 
other parties being there, I 
had to recuse myself, which I 
did. 
» So which that segues to my 
next question. 
Do you understand what you are 
to rely on in basing your 
decision on this appeal? 
» Deputy Mayor Fey: Yes, it's 
only on the record. 
» And the record, meaning the 
record that was extended to the 
hearing examiner? 
» Deputy Mayor Fey: The record 
that I have before me that was 
provided by staff, of the 
hearing examiner's official 
record. 
» Thank you. 
And that is, just to clarify 
for the tape, that is the 
record of all exhibits 
presented to the hearing 
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examiner. 
You also have a copy of the 
hearing examiner decision, is 
that correct? 
» Deputy Mayor Fey: That's 
correct. 
» You understand your review 
is to be based on his decision 
and whether his decision that's 
supported by the information in 
his record? 
» Deputy Mayor Fey: Yes. 
» And then, lastly, I want to 
ask you about.what's called 
"prejudgment" under the 
fairness doctrine. 
This is really the concept, and 
it sort of builds from what we 
just talked about. 
That you're to base your 
decision on the record that was 
before the hearing examiner. 
The hearing examiner's 
decision. 
Of course, the arguments that 
are presented in the briefing 
and that will be presented by 
parties tonight. 
with that understanding, do you 
believe you have already made a 
decision on this appeal, or can 
you base your decision on that 
information and base it on 
what's presented even tonight 
rather than coming into this 
meeting having already decided 
the outcome? 
» Deputy Mayor Fey: I can, I 
understand that to be my 
responsibility. 
» Okay, thank you. 
» Mayor Strickland: Thank you. 
All right, I will comment. 
Last year, during the course of 
the mayoral campaign, I was 
asked via E-mail at least a 
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dozen times, where do you stand 
on this issue? 
Are you for or against 
development on the golf course. 
I replied by citing the 
appearance of fairness 
doctrines, I could not take a 
position because I'm a council 
member, and I didn't want to 
taint the outcome. 
Also during forums, I was asked 
the question, and I cited the 
appearance of fairness 
doctrine. 
Finally, when he was 
interviewed by the master 
builders's association, they 
asked me where do I stand on 
the golf course, and I cited 
the appearance of fairness 
doctrine. 
That's my disclosure. 
Any questions? 
Thank you. 
Council member walker? 
» Council Member: I really 
have nothing to disclose other 
than receiving E-mails from 
2008 through 2009 because of 
the direction of the city 
attorney's staff. 
I either did not respond to 
those E-mails, or I responded 
simply that I could not share 
any opinion on the matter 
because of the advice of the 
legal staff. 
» Mayor StriCkland: Thank you, 
council member walker. 
council member Campbell? 
» Council Member: Thank you, 
mayor. 
I've carefully reviewed my 
interactions with the parties 
in this matter, and while I 
believe that I'm capable of 
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making an informed, impartial 
decision, my overriding concern 
is to help ensure that the 
council decision will not be 
subject to impeachment_ 
Based upon the assertion of 
even an appearance of fairness 
issue. 
As a result, I've determined to 
recuse myself from these 
proceedings on this appeal. 
» Mayor Strickland: Thank you, 
council member Campbell. 
Council member Mello? 
» Council Member: Thank you, 
mayor Strickland. 
I want. to disclose the 
following communications that 
have been made regarding this 
project during my tenure as an 
elected metro parks board 
member. 
And I'll quickly detail these 
communications I've had in that 
role of being elected metro 
parks board member. 
One of the first correspondence 
is an E-mail dated December 
19th, 2007, from Ms. Sandra 
McDonald to myself. 
And that was provided to all 
legal counsel on April 9th, 
2010. 
Another E-mail dated December 
19th, 2007, from, again, 
Ms. Sandra McDonald, and that, 
too, was provided to ,legal 
counsel. 
And then a correspondence on 
the same date, December 19th, 
2007, from Ms. McDonald to 
Ms. Ward. 
That, too, was provided to 
legal counsel on April 9th of 
this year. 
Another E-mail correspondence 
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dated December 24th, 2007, from 
myself to Mr. David Radford in 
response to an E-mail from 
Mr. Radford. 
That was provided to legal 
counsel on April 9th, 2010. 
Another E-mail dated December 
24th, 2007, from myself to 
Ms. McDonald, also provided to 
legal counsel on April 9th. 
An E-mail dated January 4th, 
2008, from MS. Sandra McDonald. 
And that was provided to legal 
counsel on April 9th, as well. 
Apparently, planning commission 
minutes of February 21st, 2007, 
I was referencing them. 
Honestly, I don't remember that 
commission meeting. 
But apparently, it was in the 
disclosure that was provided to 
counsel on April 9th, 2010. 
And then metro parks resolution 
dated August 15th, 2008, that 
was provided to counsel on 
April 12th, 2010, apparently I 
am on the record on a 
resolution, the same resolution 
that council member Woodards 
articulated earlier in her 
disclosure. 
And then, minutes of a metro 
parks meeting on August 25th, 
2008, that, too, was provided 
to counsel on April 12th of 
this year. 
And then, finally, a letter 
received from an unknown 
constituent on February 1st, 
2010. 
It was placed in a file and 
logged by our assistant. 
I honestly have not -- that 
letter never got to me, 
presumably by some mistake. 
The contents were never shown 
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to me, but apparently the 
content was the issue of 
northshore. 
» Mayor Strickland: Thank you, 
council member Mello. 
Do you have any questions, 
Mr. Lang? 
» None, thank you. 
» Mayor Strickland: All right. 
Mr. Derr? 
» I don't think I have any 
questions either. 
I think you've done a good job, 
thank you. 
» Mayor Strickland: Mr. Huff? 
All right, thank you. 
council member Manthou. 
» Council Member: I have 
nothing to disclose, mayor. 
» Mayor Strickland: All right, 
thank you. 
» Mayor Strickland, if I may, 
just to be sure we don't skip 
one, I don't recall you asking 
if there are any questions of 
council member walker. 
So we should just --
» Mayor Strickland: I'm sorry. 
» We should be sure there 
aren't any questions -- maybe 
there aren't. 
» Mayor Strickland: Mr. Lang, 
do you have any questions --
» No. 
» Mayor Strickland: Mr. Derr? 
» I do not, thank you. 
» Mayor Strickland: Mr. Huff? 
» Thank you. 
» Mayor Strickland: Thank you. 
will before we go into our oral 
arguments~ I want to talk of a 
point of order. 
We have a lot of people in 
council chambers tonight and 
each side will get 10 minutes 
and we want· to respect the time 
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and give them the ability to 
use every second of it. 
Please refrain from cheering or 
jeering. 
You can smile, nod your head, 
but we want to make sure we 
maintain order and decorum in 
the chambers tonight. 
Each side will have a total of 
10 minutes to present oral 
argument. 
If more than one person intends 
to speak on behalf of either 
side, the 10 minutes will be 
divided. 
The appellant may save some 
time for rebuttal. 
Mr. Lung -- Mr. Lang with 
northshore developers, LLC. 
Mr. Lang, do you want to divide 
your time? 
» I won't be dividing my time, 
but I will reserve some time 
for rebuttal. 
» Mayor Strickland: All right. 
Seven minutes for presentation 
and three minutes for rebuttal. 
» Thank you. 
» Mayor Strickland: Thank you. 
» Thank you, mayor. 
And thank you, council members. 
And, also, thank you to the 
public for showing up tonight. 
It's part of what makes our 
society and the process what it 
is. 
And I appreciate it, even if 
there may be some hard looks at 
my back this evening. 
[ Laughter ] 
Frankly, over the last three 
years of this, I've gotten 
accustomed to it, though I have 
had the pleasure of talking 
with some of the most vDcal 
opponents, and I/ve appreciated 
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their wit. 
And humor, despite it all. 
I think probably the best way 
to understand how we got here 
tonight is to understand how we 
got where we were about 30 
years ago with the development 
of the northshore golf course. 
And so, what I'm going to do is 
provide a little bit of a 
historical background, and then 
look at the project -- talk a 
little bit about the project 
and then talk about how the 
hearing examiner erred as a 
matter of fact in law. 
I submitted a 28-page brief 
that is replete with citations 
to the record and legal 
citations, and I found that 
when I'm speaking with anybody, 
whether it's my spouse or 
elected officials, when I start 
quoting a bunch of law, their 
eyes glaze over. 
So I'm going to try to focus 
this presentation on just the 
practicalities of this and why 
you should reverse the hearing 
examiner's decision. 
Back in the late '70s, the 
northshore golf course is a 
nine-hole golf course. 
There's one subdivision, 
division one. 
You'll have to forgive me, my 
son brings the best things home 
from day care. 
The northshore golf course that 
existed as a nine-hole course, 
thank you, since the 1950s, and 
the -- pretty much the only 
development out there other 
than the golf course and 
division one was -- well, that 
was pretty much it. 
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It was treed. 
It was a forest. 
Getting into the '70s, which is 
the interesting time period, a 
deal started. to be made, and 
the folks who had the golf 
course property got talking 
with the folks who had some of 
the surrounding property, and 
they hatched a plan, and the 
plan was basically, "we could 
do a development by which we 
could have an expansion of the 
golf course and we could have a 
residential community around 
it. " 
And that residential 
community's called northshore 
country club estates . 
And the newer portion of that's 
referred to as division two, 
and there are divisions two 
through four. 
And what happened in the 
planning process was this, and 
this is what's important -­
The folks who wanted to do the 
residential development didn't 
own the golf course land. 
They had some deals, and I'm 
not going to bore you with it. 
It's been well litigated. 
In fact, we're going to oral 
argument at the court of 
appeals in June. 
But suffice to say, there 
wasn't a direct tie between the 
golf course owners and the 
owner of the property that was 
going to become the residential 
subdivision. 
And what the residential 
subdivision developers wanted 
to do is they wanted to have a 
mix of housing types. 
The land out there was zoned 
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R-2, and it's still R-2. 
And the only thing that's 
different today between the 
zoning then and now is that 
it's PRD R-2. 
What the PRD allowed that the 
underlying zoning didn't allow 
is it allowed for multifamily 
development, and that was it . 
It didn't increase the density. 
It didn't change anything else. 
It just allowed for multifamily 
development. 
That was one of the kind of 
flexible tools within a PRD. 
And so, the developers came in, 
and they had their plan. 
And what they needed were 
basically three permits. 
Just as my client needs three 
permits and the golf course 
owner needs three permits. 
They needed a PRD rezone. 
They needed a site plan. 
And they needed the actual 
Subdivision applications. 
In order to meet the open-space 
criteria for the PRD rezone, 
they asked if the golf course 
owners would let them use that 
property as if they owned it. 
And that's -- that's basically 
what they did. 
They said, well, you can 
eyeball it. 
The golf course is about 115 
acres. 
We got about 220 acres . 
The code says something about a 
third. 
115's about a third of 335. 
And there you go. 
So, they were allowed to get 
they came forward, and all the 
way back then, 30 years ago, 
the hearing examiner expressed 
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some concerns about this 
arrangement. 
And some bells should be going 
off for you, too . 
And it's because of those bells 
is why we ' re here today. 
The simple fact was, back then, 
there was no tie between that 
residential development and the 
golf course other than this 
zoning designation. 
And that's what my client's 
asking to change here. 
Because there is no tie there, 
there is no mechanism to 
support the golf course in the 
event that the economy changed 
or the golf course declined or 
something else happened. 
And it's interesting, because a 
city attorney back then said, 
this is Mr. Fishburne, he 
indicated he could not 
guarantee the economic 
operation of the golf course, 
but he felt comfortable land is 
dare and difficult to find, and 
he feels if they have to close 
the golf course, it will be 
passive open space unless 
somebody seeks approval to 
build on it. 
prescient. 
Here we are. 
We have submitted a variety of 
applications before you, the 
one on appeal, application for 
rezone modification. 
There are two ways to get an 
application for a rezone 
modification, if you will, 
passed. . 
One is to show changed 
circumstances. 
The other one is to show that 
the proposal will implement 
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direct policies of 
comprehensive plan. 
The record is replete with both 
of them. 
The entirety of the hearing 
examiner's decision rests on 
the public option_ 
And it's significant. 
You can see it behind me and 
you've seen it over the last 
three years. 
I'm not going to go into it at 
length. 
The record is lengthy. 
It's mUltiple boxes. 
But I will tell you, even in a 
staff report, the staff says a 
portion of the comprehensive 
plan policies were found -- are 
either found to be consistent 
with the proposal or could be 
consistent if the recommended 
mitigation is required. 
Staff report lists many 
policies. 
We've submitted two analyses 
that show many, many, many, 
many, many policies and goals 
and policies of the 
comprehensive plan, implemented 
by this. 
Recreation policy, stormwater 
policies, environmental 
protection policies. 
We've also showed the change in 
circumstances. 
Bottom line --
The golf course is failing -­
[ Bell sounds 1 
-- the golf course owners are 
ready to retire and move on, 
and unless the city's in a 
position to take over the 
maintenance of that course 
because there is no link with 
those residences -- we need to 
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move on, ~everse the hearing 
examiner, approve the permit . 
I'll take my three minutes 
after I hear Mr. Huff. 
» Mayor Strickland: All right. 
Thank you, Mr. Lang. 
Mr. Huff? 
» Good evening. 
I was asked to bring this up 
since I'm not --
» Mayor Strickland: In case I 

forget who you are. 
Thank you. 
» Yes. 
[ Laughter 
» Gary huff from law firm in 
Seattle representing save 
northeast Tacoma. 
And I'm not going to try, 
because it's impossible, to 
summarize four days of 
testimony. 
Boxes of exhibits. 
That's why you have a hearing 
examiner. 
He is given the responsibility 
of reviewing all the evidence 
and making a recommendation . 
And he did a great job with 
that, as you might think that 
we would. 
And that's entitled to great 
respect. 
But most of that -- most of 
that voluminous record is 
really irrelevant. 
There are a few key facts, some 
of which I'm surprised Mr. Lang 
brought up in part, that really 
should dictate the outcome of 
this. 
And you've heard not so much 
facts from the other side, but 
a few common things. 
Citizen outrage. 
Well, yes, there is evidence of 
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that. 
But that is an acceptable -­
one of the acceptable criteria 
for reviewing these 
applications. 
Has there been a change of 
circumstances or does one need 
to be required? 
And then this taking argument, 
which you heard again veiled 
reference to at the end, if 
theY're denied, that somehow 
constitutes a taking of their 
property rights. 
Yes, this started for these 
purposes in 1979. 
But not in the way that 
Mr. Lang describes. 
Northshore golf associates, the 
owner and one of'the two 
appellants here, agreed as a 
condition of their ability to 
acquire the golf course, that 
the golf course shall serve as 
the open space for the PRD. 
That's exhibit 101, this 1979 
agreement. 
Don't take my word for it. 
Judge Hartman in the county 
case already interpreting this 
explicitly found that the golf 
course owner was only able to 
acquire the golf course because 
it agreed in writing and as a 
condition of its ability to 
purchase the property to 
subject the golf course to the 
master planning process, 
restrict the use of the golf 
course for such period as 
required by the city, for 
density and open-space 
requirements, execute all 
documents so that the owners of 
the surrounding property may 
use the property for density, 
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and open space as if.it were 
owned by the surrounding owner. 
In return, northshore was able 
to obtain the purchase rights 
to develop that property. 
So their whole entitle, their 
ability to hold that, is based 
on this tie that is supposedly 
missing, that this is the open 
space for the property. 
Now, the hearing examiner in 
1981 was a remarkably 
clairvoyant person, and the 
attorney representing the golf 
COurse and residential owner 
talked about what would happen 
if this did fail. 
And the examiner indicated, 
this is in exhibit 214, he's 
concerned over the fact that 
there are two separate 
ownerships and that the golf 
course is being used for open 
space. 
How do we make sure that the 
golf course remains that way? 
And Mr. Fishburne indicated 
that he could not guarantee the 
economic operation of the 
course. 
But if -- if he feels that 
the -- the minutes say, he 
feels if they have to close the 
course, it will be a passive 
open space. 
This possibility was 
contemplated if the golf course 
fails, it's passive open space. 
Now, he did go on to say, 
unless someone -- Mr. Fishburne 
said, unless someone seeks 
approval to build on it. 
That was unacceptable to the 
examiner, and he said -- that's 
When he imposed the perpetual 
open-space condition. 
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There must be certainty 
provided to ensure that the 
golf course use, which was 
relied upon to gain density for 
this request, is clearly tied 
to the appellant -- applicant's 
proposed use in perpetuity. 
It was understood the golf 
course might fail. 
And if that happened, we'd 
likely have perpetual open 
space. 
The requirement was not for a 
perpetual golf course. 
That seems to be one of the 
basic misunderstandings of the 
appellants. 
It was for perpetual open 
space. 
What they did with that open 
space, whether they could make 
the golf course work, was up to' 
them. 
And there were three separate 
applications. 
And that condition of perpetual 
open space was made a condition 
of all three approvals. 
The rezone, the site plan, and 
the preliminary Plat of 
division 2-A. 
All three were conditioned on 
that perpetual open-space 
language. 
The applicant has only applied 
to modify two of those. 
He asked for site plan approval 
to remove that. 
That was denied by the 
examiner. 
We have the rezone approval 
here to remove that condition, 
but there's never been any 
application to remove that 
open-space condition as 
required -- a condition of the 
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Plats. 
And there's very interesting 
language, again, from the 
minutes of the 1981 approval. 
Mr. Fishburne -- or the 
examiner asked what happened if 
after a while the owners of the 
golf course decided they wanted 
to sell it for single-family 
development. 
Mr. Fishburne indicated that if 
this PRD followed normal 
course, they would at least 
have to have a preliminary plat 
approval for the golf course, 
which has already been denied, 
and, also, this is the golf 
course owner's attorney, have 
an amendment to the preliminary 
plat. 
The preliminary Plat being 
division 2-A at that point. 
That's that link. 
It is a condition of the Plat 
that this remain as open space, 
and they've never applied to do 
that. 
Now, subsequent city councils 
looked a that, in '85, '86, and 
'88, and they reinforced that 
language, because there were 
concerns about the 
enforceability of that. 
And language was then added to 
the phase of the Plat of 
division 2, which is all of the 
southwest Tuscan area to 
reinforce the city's commitment 
to this perpetual open space. 
Prior to the issuance of any 
building permits. 
And building permits were 
issued, so the city was 
obviously satisfied that this 
happened. 
The city would need to make 
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sure that that was enforceable 
covenant, and at the end of the 
language that the city council 
approved, and which is on the 
face of each plat of every 
homeowner here, that it would 
be referenced in their title, 
the foregoing shall be 
necessary to assure the 
continued availability of the 
golf course for open space and 
density purposes in perpetuity. 
That's condition of approval in 
every single Plat. 
And the examiner noted that in 
finding 25, when he said the 
continued vitality of the 
original condition of approval 
was recognized by the city and 
the final approval of country 
club estates divisions 2, 3, 
and 4. 

That brings us to another 
complication for the 
appellants, RCW 58.17.215. 
This is a state law that has 
very specific language to guard 
against this kind of thing 
happening. 
It says, when any person is 
interested in the alteration of 
any subdivision or altering any 
portion thereof, that person 
shall submit an application to 
the city. 
That application shall contain 
the signatures of the majority 
of those persons having an 
ownership interest in the lots, 
tracks, parcels, sites, or 
divisions of the subdivision 
sought to be changed. 
Removing that space revises and 
amends every one of those 
Plats. 
There's no way to do what they 
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are asking you to do without 
complying with state law, and 
they haven't even applied for 
that. 
Let's talk about rezone 
criteria and substantial 
change. 
Both the staff report and the 
examiner determined that 
there's been no substantial 
change. 
The key one is at finding 80 as 
to surrounding neighborhood, 
there'S been no change in 
circumstances since the 
original rezone. 
The area has simply become what 
was envisioned in 1981. 
Country club estates was 
designed and remains a 
residential development around 
the golf course. 
There's been no change in 
public opinion. 
And the appellants argue, well, 
the failure of the golf course, 
The fact that they claim it's 
declining is a change in 
circumstance . 
But they're again confusing the 
purpose of the restriction. 
It's perpetual open space, not 
perpetual golf course. 
And it was contemplated from 
the very beginning what would 
happen. 
John lovelace testified at the 
prior hearing about the reason 
for declining plat. 
It's the declining maintenance 
of the course. 
It's not well maintained. 
They claim they tried to 
resell, but the examiner wasn't 
sure of the sincerity. 
-- if the change is required to 
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directly implement and express 
provision or recommendations of 
the comprehensive plan. 
That's nbt this case. 
That deals with the situation 
where you've got a comp plan 
and an inconsistency between a 
comp plan designation and 
zoning, and you need to bring 
your zoning into compliance 
with the comp plan. 
Here, they've got the same 
zoning already. 
The only question is open 
space. 
To follow their logic, there is 
a requirement., then, that every 
bit of open space within a 
designation -- a particular 
comp plan designation should be 
developed to its maximum, or 
could be, without having any 
open space left, because that 
implements the overall comp 
plan. 
I'm obviously running out of 
time. 
[ Bell sounds 
But the examiner did a very 
good job in going through 
condition by condition, and 
also noting that to do this, 
you have to assume that it's 
acceptable for people's private 
yards to be open space. 
There's no way for this to be 
approved and to remove what was 
relied upon and intended to be 
the open space without saying, 
it's okay. 
That we view people's private 
yards as satisfying that 
one-third open space 
requirement. 
» Mayor Strickland: Okay, 
you --
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» Thank you. 
» Mayor Strickland: Thank you, 
Mr. Huff. 
All right, at this time, we 
will entertain -- I'm sorry. 
Your rebuttal, that's right . 
Your three minutes. 
» I get three minutes. 
Unlike homer Simpson, I will 
not moon for rebuttal. 
» Mayor Strickland: All right. 
[ Laughter 1 

Go ahead, Mr. Lang. 
Sorry about that. 
» It would be briefer. 
Mr. Huff is half right, but 
when you're half right, you're 
half wrong. 
So here's the issue, and this 
is really the rub of it. 
If the golf -- if the golf 
course does still need to 
provide open space for the PRD, 
and it will as a matter of 
mathematical certainty, and 
this is the whole issue going 
back to the definition of open 
space and the moratorium and 
the rest of it, the record 
demonstrates conclusively that 
under the definition of "open 
space" to which the application 
vested, a definition that's not 
been challenged by Mr. Huff 
before you this evening -- and, 
therefore, you have to take 
what the examiner found as a 
Verity on this appeal -­
private yards are open space, 
And that's how they were 
treated until you amended -­
until you amended the code in 
2007. 
So the golf course will 
continue to be there for open 
space and recreation. 
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In fact, what it will be now is 
trails and parks that are open 

. to everybody in the public 
instead of the approximately 
9.5~ of the population that is 
essentially -- let's just call 
it what it is -- middle-aged, 
upper-income white males who 
golf. 
[ Groans J 
That is who that is -- by 
the record, we have expert -­
expert exhibits in the record 
that show what the statistics 
are. 
[Groans continue ] 
Because I aspire to be a little 
older some day, that's fine. 
But the problem is, the golf 
course is failing economically, 
and it only serves a very, very 
small segment of the 
population. 
If this rezone modification is 
granted, there will be a trail 
network, which implements your 
recreation policies for 
northeast Tacoma linking the 
parks, the existing regional 
and local parks in the area. 
It will address the flooding 
situation, which there's a 
stack of documents two inches 
thick in the record showing a 
flooding out there at 
northshore golf course. 
It will provide enhanced 
environmental protections for 
Joe's creek, which has'been a 
big issue throughout all of 
this. 
It will upgrade -- upgrade the 
roads out there that don't meet 
the city's current standards. 
So there are many, many, many, 
many, many amenities and many 
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as pecks of the comprehensive 
plan that without this project 
will not be implemented. 
If you donlt allow for th~t 
golf course to be reaeveloped, 
itls not just going to be 
passive open space. 
It is going to be a blight 
unless the city is in a 
position to pay the roughly 
$500,000 a year just to water 
and mow the grass out there. 
Look at the exhibit that even 
the opponents put together 
showing the short-term and 
long-term maintenance costs. 
Millions and millions of 
dollars just to get that thing 
going, and itls a declining, 
failing business. 
So unless the city is in a 
position to render that golf 
course economically unviable 
entirely, render it barren of 
any economically viable use, 
and essentially condemn it, 
then you need to approve this 
rezone. 
[ Bell sounds .J 
Times have changed. 
It will implement your comp 
plan. 
Please, reverse the hearing 
examiner. 
Thank you. 
r Groans ) 
» Mayor Strickland: Thank you. 
Order, please. 
Okay, at this time, weill 
entertain questions from the 
council members, and I will 
look for you to buzz in. 
Weill start with council member 
Boe. 
» Major Strickland, if I could 
just have -- to kick this off, 
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be sure I've introduced who's 
here to help answer questions. 
» Mayor Strickland: Yes, go 
ahead, Mr. Derr. 
» Staff's role in this 
proceeding is simply to assist 
you in your review of the 
record an your consideration of 
the hearing examiner's 
decision. 
I've been introduced and I'm 
here to help. 
I also have two people from my 
office, Duncan green and Anna 
Nelson, who have participated 
with city staff on review of 
this for some years. 
And then we have three staff 
members from the building and 
land-use services department. 
We aren't doing any 
presentation. 
We're simply here to help you 
find things in the record, or 
understand things in the 
record. 
And to be very clear, we cannot 
be providing any new testimony 
or any new information. 
So we'll do the best we can to 
answer your questions if you 
have any. 
» Mayor Strickland: Thank you. 
And as a reminder to the 
council members, the questions 
should be in the context of the 
evidence as presented and the 
issue before the city council. 
Go ahead. 
Council member Boe. 
» Council Member: Thank you, 
mayor. 
I guess I'll just start with 
some -- a few questions. 
And I guess it's probably more 
for staff. 
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To make sure I understand it. 
Because it is a large file of 
information. 
To review in a very ' quick and 
short timeframe: 
One of the -- Mr. Lang brought 
forward the issue of the open 
space and how there was no tie 
or no mechanism to bind it 
together. 
So I'm a little confused, 
because I saw in the record 
there was this open-space tax 
agreement, and that has been 
basically a tax relief for the 
golf course. 
And that was part of the 1981 
subdivision, or was that some 
time later? 
» That's correct . 
There are actually two 
documents that came out .after 
the hearing examiner's decision 
that was referred to by the 
appellants in 1981 . 
Both documents attempting to 
implement the open space 
position that the hearing 
examiner had recommended. 
The first -- and both are 
exhibits in the record. 
The first is the concomitant 
zoning agreement, and that 
agreement was recorded. 
That agreement refers to 
development of this property 
consistent with thus site plan, 
and it shows a golf course in 
the middle of the residential 
development. 
That's kind of one document 
that is referred to. 
But it doesn't continue -- or 
doesn't include the language, 
the golf course shall be golf 
course in perpetuity. 
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It says development should be 
consistent with the site plan 
and you have to look at the 
picture to figure out wha-t that 
means. 
That was one document that was 
adjudicated in the declaratory 
judgment. 
Judge Hartman looked at that, 
and you've heard, again, 
references to what he concluded 
in the appeal statements and in 
the record. 
Secondly, in the one you were 
mentioning specifically, 
there's a second document that 
was executed shortly after the 
1981 rezone, an open-space tax 
agreement. 
That also was a document that 
went through city process, puts 
that property into open space. 
A typical open-space agreement 
under the statute is for 
limited term and can be 
revoked, and then there are 
consequences for paying back 
some of the tax benefits that 
you receive by putting in an 
open space. 
The specific open-space tax 
agreement that was executed and 
recorded on this property had a 
couple extra paragraphs in it 
that referred to, but you 
cannot revoke this 
unilaterally. 
You have to get the permission 
of the city. 
And that also was adjudicated 
in the declaratory jUdgment, 
and judge Hartman ruled that 
that document is still in force 
and effect, cannot be 
unilaterally revoked by the 
property owner and requires the 
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city approval. 
And so, those two ties are 
documents, if you will. 
And judge Hartman's ruling ,that 
those are still valid, but he 
also ruled that they can ask to 
be changed. 
The terms of the open-space 
agreement says unless the city 
approves termination of that. 
So that took us into this 
process, brings us back to this 
request to change that 
condition. 
» Council Member: Okay, if I 
could follow you up, mayor. 
» Mayor Strickland: Mm-hmm. 
» Council Member: So while 
Mr. Lang says there was no 
mechanism tying those together 
by sort of the function of 
getting the tax relief, that 
was for the full 115 acres? 
I mean, it wasn't for just the 
portion that the code at the 
time said was open space? 
It wasn't, you know -- I'm not 
sure what the exact number is, 
proposed now. 
It wasn't that amount. 
It was the full 11 --
» It referred to -- that 
open-space agreement referred 
to the parcels where the golf 
course was located. 
So roughly 116 acres, if I 
recall. 
» Council Member: So the tax 
benefit was 116 acres, not a 
smaller amount, which, if you 
followed the code minimums, it 
would have been a much smaller 
amount for those -- for the 
duration of the' agreement? 
» If you follow the code 
minimum -- I'm not sure I 
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understand that part of the 
question_ 
» Council Member: Well, as I'm 
reading this, one of the the 
argument points is that, well, 
if you look at the existing 
code of the time, that your 
open-space requirement is 
actually much smaller, because 
you can use the private yards 
and all the rest of it. 
So I was just trying to think 
in my head, looking at the 
record, if you were just 
getting that tax benefit for 
the minimum, you know, then 
that open space is kind of that 
minimum amount, versus the tax 
benefit for the whole area. 
And so there's -- it seems like 
there may not have been a 
physical connection tying those 
again, but more a procedural 
one by the tax benefit. 
» Well, I think -- I think I 
understand it better. 
The open-space tax agreement 
and tax benefits that went with 
that are tied to the entire 
golf course property. 
» Council Member: Okay_ 
» Not just some smaller 
acreage that might have been 
necessary for open-space 
calculations. 
So it's attached to the whole 
golf course property. 
Now, there really isn't 
evidence in the record that 
talks about what was the amount 
of that tax benefit and how 
much taxes would it have been 
if something else. 
I can't really tell you what 
dollar amount that is. 
And how that might differ if it 
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were a different acreage. 
Back in 1981, the evidence in 
the record really does not 
reflect a precise calculation 
with backyards or without 
backyards. 
It really more simply reflects 
they offered a golf course to 
satisfy open-space 
requirements, and ~ think even 
Mr. Lang tonight may have said, 
well, Okay, that'S about right, 
sounds good, we'll take it. 
So there wasn't a lot of 
calculation. 
There was no discussion that we 
could find in the record back 
then as to whether backyards 
could or could not be included. 
That actually came out sort of 
later in the course of history, 
and the hearing examiner's 
decision does reference sort of 
a course of practice in the 
city way after the 1981 rezone 
that reflects at least 
occasionally the city allowed 
the use of backyards in 
calculating open-space 
requirements for PRDs. 
Based on that, the hearing 
examiner did conclude that 
counting private backyards was 
a reasonable, in his mind, 
interpretation of the code. 
» Council Member: Okay, thank 
you. 
» Mayor Strickland: Deputy 
mayor? 
» Deputy Mayor Fey: Mr. Derr, 
I'm not sure who the proper 
person is to answer. 
I'm looking at page 15. 
» Of the hearing examiner's 
decision? 
» Deputy Mayor Fey: Yes. 
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And it's under changed 
circumstances . 
And I'm trying to understand 
the record better with respect 
to the economic viability of 
the golf course. 
It looks to me, and if I get 
this wrong, please correct me, 
it looks to me that there was 
not a specific offering of 
financial statements indicating 
the financial condition, or 
there's, you know, it looks 
like it could be opinionated as 
to whether, I think, the 
examiner says opinionated 
whether it was viable or not. 
Was there any record provided 
about -- about how the golf 
course was doing in terms of 
year-to-year cost effectiveness 
or profit or loss? 
» There actually was some. 
I think what the hearing 
examiner seemed to conclude is 
that the information on that 
was mixed, and therefore, when 
you recall in requesting a 
rezone, the applicant bears the 
burden of demonstrating the 
criteria. 
So I think part of what the 
hearing examiner say, based on 
sort of a mixed record, I don't 
find sufficient evidence of 
lack of economic viabili'ty of 
the golf course. 
But let me draw your attention 
to a couple of exhibits that 
really deal with that. 
One is exhibit 275, which was 
referred to in the oral 
argument tonight. 
That is a document that carne 
out of a task force that -- I 
believe it started with metro 
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parks. 
They appointed some citizens to 
take a look at sort of golf 
course issues. 
And there was a task force that 
looked at costs associated with 
running the golf course and 
capital improvements that might 
be necessary, and exhibit 275 
contains information that has 
some assumptions in it about 
how many rounds of golf you 
might have and what they might 
charge and whether the driving 
range fees could be the same or 
different than the comparable 
golf course in the city. 
And what that document 275 
basically concludes is the 
there may be about awash 
revenues versus expenses to run 
the golf course. 
There are certain sort of 
implied suggestions such as 
refunding of admissions tax 
that might kind of help if the 
city were willing to do that. 
It did conclude, however, that 
the longer-term capital 
improvement needs of the golf 
course were a bigger number and 
would have to be financed by 
bonds or something else. 
So that's one exhibit that 
suggests maybe the annual 
expenses and annual revenues 
would be about awash. 
But the large -- the long-term 
capital improvements, you'd 
have to find another source to 
deal with that. 
So that's one exhibit. 
The second exhibit was then 
presented by the appellants at 
the hearing examiner hearing. 
That's 196. 
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That is actually a letter and 
some information presented by 
the golf course owner, who was 
unable to attend the hearing, 
but he presented this letter. 
And he did attach that 
letter -- a chart, excel 
spreadsheet, that showed the 
income or loss from the golf 
course over the last 
approximately 10 years or so, 
if I remember correctly. 
And what that -- what his 
letter said and what that 
attached spreadsheet showed was 
a loss over the last several 
years from the golf course. 
Now, it didn't -- it didn't -­
that exhibit didn't contain a 
lot of information, but here's 
the detailed balance sheet or 
all of my expenses and all of 
my revenue. 
It just had a total number for 
net loss Or a net income from 
the golf course operations. 
So that's -- that's the key 
documents that the hearing 
examiner had before them. 
And then they had testimony 
from the applicant, and you 
heard some of it reiterated 
tonight in Mr. Lang's argument. 
And you had some testimony from 
a citizen, I believe it was a 
citizen Mr. Huff mentioned in 
his argument tonight, that 
spoke about sort of differing 
opinions as to whether the golf 
course could be viable if 
managed differently or not. 
» Council Member: If --
» Deputy Mayor Fey: If I could 
follow up? 
» Mayor Strickland: Yes, go 
ahead, deputy mayor. 
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» ·Deputy Mayor Fey: This is a 
complicated matter_ 
So are there financial 
statements? 
» Not what I would call the 
full set of financial 
statements. 
There is sort of a list of -­
in fact, maybe we could -- why 
don't you pullout, Duncan, the 
exhibit --
I'll just give you a little 
more information. 
» Deputy Mayor Fey: . Okay. 
» This is from the exhibit, 
196. 
This is a letter to the hearing 
examiner, and it's from Jim 
borne, who is the owner of the 
golf course, as I understand 
it. 
And he speaks to -- let me read 
you a couple of key paragraphs 
in here. . 
There's a little bit of who he 
is, how long he's been involved 
in the golf course. 
When he took over ownership of 
the golf course, circumstances 
under which they've been 
operating it. 
What happened when they bought 
it. 
And then I'll read this part, 
if I can. 
As it turned out, although the 
golf course was profitable in 
the beginning, it has become 
less and less so over time. 
For example, around 1990, there 
were around 65,000 rounds of 
golf played on the course each 
year. 
As of 2008, that number has 
gone down to less than 41,000. 
Attached to this letter is a 
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spreadsheet showing a 
comparison of the numbers of 
golf rounds played on the 
course from 1985 to present. 
As you can see, it's gone 
downhill. 
There are many reasons for 
this. 
There is negative growth in the 
number of rounds played not 
only in the northwest but also 
nationally. 
Further more, 15 to 20 new 
courses have been built in our 
trading area. 
Private courses cannot fill 
their memberships and many are 
accepting public playas well 
as soliciting corporate events. 
And he goes on, next paragraph, 
as a result of the declining 
numbers of golf rounds, our 
income has also gone downhill. 
Also attached is a letter and 
spreadsheet showing taxable 
income from 1991 through 2008. 
As you can see, we've been 
taking a loss for a number of 
years. 
Northshore golf course is 
entirely supported by green 
fees, memberships, other 
revenues coming directly from 
people who play golf at the 
golf course. 
None of the surrounding 
homeowners or homeowners 
associations pay fees to keep 
the golf course in operation. 
At this point, in large part 
because of declining business 
at the golf course and also 
because of our advancing age of 
ready to retire, and some 
discussion about that. 
And then, attached to that is a 
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spreadsheet that goes from 19B1 
to 2008, and it shows income, 
some years negative, some years 
positive, but I think kind of 
most directly to his point in 
the letter, 2002 shows negative 
$9,300. 
2003, negative $240,000 . 
And I'm using round numbers. 
2004, negative $227,000. 
2005, negative $160,000. 
2006 --
2008, negative 252,000. 
So that's the evidence that the 
document evidence that was 
presented. 
So whether I'd call that -- I 
wouldn't call them financials, 
but I'd call them the testimony 
of the golf course owner 
regarding their income. 
And then there's another table, 
which I'm not going to read, 
because it's a whole page of 
little numbers, but it's about 
the rounds of golf that 
basically tally up golf played 
each month and shows a decline 
in the number consistent with 
what he put in his letter. 
So that's the one piece. 
And then the 275 is this review 
that was done by this task 
force of several people, and 
they looked -- according to the 
exhibit, they weren't able to 
get access to the financial 
records of northshore. 
But they looked at -- took some 
information about golf rounds, 
looked at cost comparisons with 
another -- a couple of other 
golf courses, and made some 
assumptions and projections 
about costs. 
They toured the course, 
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evaluated improvements 
necessary on a short-term 
basis, like replacing the fleet 
of golf carts and then 
improvements needed on a 
long-term basis, like it needs 
a new clubhouse, new irrigation 
system. 
And that's where they, to 
slightly paraphrase that 
exhibit, where they concluded 
the sort of expected inc~me and 
the expected expenses are about 
awash. 
But you need a different source 
of money for the long-term 
capital improvements. 
» Mayor Strickland: Okay, 
thank you, Mr. Derr. 
Would you like to add any 
information, Mr. Lang? 
» I would only comment that 
beyond those two letters, or 
those two documents, which 
Mr. Derr has drawn your 
attention to, and which are 
cited in my brief, there is no 
other evidence in the record of 
documentary form regarding the 
golf course's viability -­
economic viability. 
I would also draw the council 
members' attention to the 
powerpoint presentation, which 
I believe is exhibit 207, and 
there are also local, as in 
Washington, as well as 
national, statistics both about 
the demographics of golfers, 
who the golfing community is, 
and also corroborating the 
impetus of the decline. 
Finally, there is testimony 
under oath, and I don't know if 
you will be reviewing the 
tapes, but the golf course 
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owner's representative did 
provide the same testimony. 
And so, that is your record on 
this issue. 
» Mayor Strickland: Thank you. 
Mr. Huff, would you like to add 
anything? 
» Only to remind the council, 
while this is interesting, this 
is really beside the point. 
It's the recorded conditions of 
approval that are important. 
And I'm curious, though, 
procedurally, are we going to 
be responding council to 
questions, that's fine. 
But wasn't -- it isn't what r 
was expecting. 
So I'd just like to make sure 
of the ground rules before -­
» Mayor Strickland: No, and 
that's a good point. 
Reminder to my fellow council 
members, it's the information 
you were provided and make sure 
it stays on topic here. 
So thank you. 
We do want council members to 
have the opportunity to ask any 
questions to get clarification 
on anything. 
» May I clarify something for 
council member Boe? 
» Mayor Strickland: Sure. 
» He had asked a question 
about the tide of the golf 
course, and I don't think I 
explained that well. 
The tie I was referring to, or 
the lack of tie, was the tie of 
lack of fees from the 
homeowners that go to support 
the golf course. 
That's what I was referring to. 
So my apologies for the 
ambiguity there and the 
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question when attorney Derr was 
attempting to answer. 
I was hoping that's where he 
would get. with it. 
~> Mayor Strickland: All right. 
I think we're going to wrap up 
this particular guestion, 
because we're creeping '- - scope 
creeping here. 
Next, council member walker 
followed by council member Boe. 
» Council Member: It is my 
understanding of reading the 
documents that . there is a 
difference in opinion on the 
open-space in perpetuity 
position. 
Could you -- might you be able 
to explain to me whether you 
think that the hearing examiner 
made an error of law in 
treatment of the '81 decision? 
» What the hearing examiner 
concluded on that was he 
believed based on practice that 
the -- including backyards and 
the open-space calculation as a 
reasonable interpretation of 
the code. 
It's actually -- I want to 
state clear on what my job is 
tonight and what your job is 
tonight. 
Part of your job is evaluating 
the hearing examiner decision 
to see if you think he made an 
error in law or not. 
So I'll try to clarify what I 
think he said. 
» Council Member: And that's 
what I'd like you to do, thank 
you. 
» And why. 
And you get to decide if you 
think he was right or not. 
So what he looked at was he 

270 



The City provides for close-captioning of the broadcast for each regular meeting of the Tacoma 
City Council. This document is an unedited transcript of those close-captions, These are not the 
official minutes of the Council meeting, nor are they official transcripts of the meeting. The text 
may include misspellings and typographical errors. 

looked at the language ~­

again, he correctly, I believe, 
looked at the prior PRO code, 
so he applied the old code, I'd 
call it, rather than the new 
amendments, because the new 
amendments have a way of 
dealing with this, vested with 
the old code, he looked at the 
language in the code which 
talked about usable landscape 
to recreation areas, the phrase 
in the code. 
And he then also looked at 
the -- sort of the arguments 
and the explanation that were 
presented to him, the 
environmental impact statement, 
for example, went through a 
very exhaustive analysis of 
here's what it might look like 
if you did allow backyards and 
here's what it might look like 
if you did not include 
backyards . 
And basically provided data on 
whether open space could be met 
or not. 
But really, what the hearing 
examiner looked at is based on 
the city's sort of course of 
practice and its own staff's 
interpretation of the code over 
the years, the hearing examiner 
concluded that counting 
backyards waS a reasonable 
interpretation of the code. 
So again, you need to look at 
the phrase and the old code and 
see if you agree with that. 
So probably, almost as 
importantly or more 
importantly, he said that's 
kind of beside the point, 
because there are these other 
issues like changed 
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circumstances. and whether 
they've been satisfied with 
impacted, influenced, directed 
his decision, such that he 
didn't really need tb get into 
a calculation of exactly how 
much open space is required,' 
and exactly how much of that is 
in the backyard or not. 
He found because of changed 
circumstances in the public 
interests, and his findings on 
that, that that was sufficient 
reason to recommend denial of 
this rezone. 
» Council Member: Thank you. 
» Mayor Strickland: All right, 
thank you. 
Council member Boe. 
Again, reminders to the 
council, we're not here to ask 
for their opinions. 
We're here to sort through the 
facts and get things straight. 
Council member Boe. 
» Council Member: Thank you, 
mayor. 
Mr. Lang, actually in his 
opening remarks and in his 
rebuttal, used the phrase, 
"many, many, many" items of the 
comprehensive plan. 
Support the appellants' appeal. 
Those who don't know what the 
comprehensive plan is, this is 
what it is. 
It covers the general policies 
for the city, and not to go 
into the weeds, mayor, but 
having been on the planning 
commission for five years, we 
kind of live and breathe the 
comprehensive plan. 
So I guess -- I have a question 
for staff is, I kind of found 
three main exhibits for the 
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comprehensive plan. 
One was in the draft 
supplemental, environmental 
impact statement. 
I think there was 20 pages of 
comp plans, values. 
And then there was a 
powerpoint, which I think was 
already referenced, which had a 
section on comprehensive plan. 
And then there was a much more 
detailed report the appellant 
put forward, a really detailed 
summary of the relevant comp 
plan elements, and then kind of 
a commentary on how that was 
being submitted. 
Do I have that right? 
Are those the kind of three 
» Those are the three key 
document exhibits. . 
There was testimony that kind 
of explained those documents 
primarily from representatives 
for the applicant. 
And so, but they really put up 
the powerpoint, for example, 
and they referred to that other 
document that you were 
mentioning, and then talked 
about why that was their 
conclusion about the 
comprehensive plan. 
That's the -- YOU've hit on the 
key documents and the key 
information that was presented 
in the record on comp plan 
compliance. 
» council Member: Okay. 
Because when I was looking 
through -- oh, hang on a 
minute. 
Again, if I got this right, one 
of the criteria, obviously, is 
just being consistent with the 
applicable land-use and 
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comprehensive plan, but the 
other one is something in the 
comprehensive plan that's 
required to directly implement 
net -- which would be a 
necessity for the rezone. 
So as I understand that, and I 
don't want to make light of 
this, but if there was a 
comprehensive plan amendment 
that said something, like, 
"golf courses are bad and they 
use a lot of water and that 
open space should be developed 
in high-density residential," 
if that were in the comp plan, 
then that would be the type of 
comp plan element that you 
could point to and say, "look, 
we need to comply with this," 
you know, versus -- I think the 
hearing examiner said something 
about -- it's a great word. 
PRECATORY. 
[ Laughter ) 

My credibility 
» That's a lawyer word. 
» Council Member: Yeah, I got 
the mandatory right. 
Which really is kind of a 
wishful statement. 
So the staff, did they find any 
kind of -- something that just 
is so clear, because again, as 
I'm going through this, you can 
pick -- comprehensive plan is 
kind of like the Bible, in my 
estimation. 
You can make it say whatever 
you want in many ways. 
But actually, the hearing 
examiner's review, he kind of 
had that same view, so I was 
just trying to look through the 
exhibits, if anything was 
pulled out that, you know, 
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expressly addressed this 
situation. 
» I would say there was 
~othing in any of the exhibits 
that expressly addressed it 
along the lines of what you're 
talking about. 
What staff did in the I.S. is 
really go through every 
conceivable comp plan policy 
they thought might apply and 
talk about whether they thought 
it was consistent or not. 
And I actually think Mr. Lang, 
in his brief, sor~ of 
reiterated that, that of about 
80 policies, the staff analysis 
found compliance with about 50. 
So that's a significant chunk 
of compliance. 
And it's the.balance, 30, not 
in compliance in the I.S. 
analysis. 
The applicant provided a 
different interpretation of 
several and proposed, argued 
stronger comp plan compliance. 
The hearing examiner kind of 
considered all of that, 
looked's those arguments, 
looked at the comprehensive 
plan as well, and his 
conclusion basically was, as 
you indicated, there's some 
they don't comply with, always 
some they don't comply with 
some they do comply with, 
there's always some you do 
comply with, concluded on 
balance in general, this 
project complies with the 
overall -- overall complies 
with the comprehensive plan, 
and he found those that staff 
had noted did not comply were 
PRECATORY, wishful, instead of 
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mandatory, required. 
Now, a bit of what might be in 
your question is when you 
talked about a standard, there 
is a criteria for the rezone, 
which shows -- you have to show 
change circumstance. 
That's criteria B-2. 
And what that criteria says is 
you have to show change 
circumstances, but it provides 
an exception. 
And the exception is, if -- and 
I'm going to read it, because 
this is, again, your job to 
interpret your code. 
But what that says is, if it's 
established that a reason 
rezone is required to directly 
implement an expressed 
provision or recommendation set 
forth in the comp plan, it's 
unnecessary to demonstrate 
change conditions supporting 
the rezone. 
So in this issue of changed 
circumstances and what did the 
hearing examiner do with that 
and was the hearing examiner 
required to find change 
circumstances, and again, 
Mr. Lang briefed this issue 
quite a bit in his appeal 
brief, that you need to look at 
that code section and determine 
whether you think it is -- a 
rezone is required. 
So if you have a situation 
where your comp plan says get 
rid of all golf courses, then 
you probably would have to 
require a rezone if you had 
zoning that required golf 
courses. 
So that's to use your 
hypothetical. 
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But it needs to·be required to 
directly implement an expressed 
provision or recommendation set 

. forth in th~ comp plan. 
So you should think through, 
does this record, does the 
hearing examiner's decision, 
should he have ignored changed 
circumstances, because instead, 
you were required to grab this 
change, this rezone to 
implement -- directly implement 
an expressed provision or 
recommendation of comp plan. 
» Council Member: Okay, thank 
you. 
» Mayor Strickland: Council 
member Manthou. 
Followed by council member 
Mello. 
» Council Member: Thanks. 
I apologize going back to the 
open space. 
Was trying to get in here when 
we were talking about it 
before. 
It seems to be a lot with both 
Mr. Lang and Mr. Huff talk a 
lot about open space. 
And I still need to understand 
the definition of open space. 
Is open space, in the old 
rules, does that allow for 
public access? 
Or how does it speak to that? 
open space having to be for 
public access or for public 
benefit? 
» The old rules were not clear 
on that, is unfortunately the 
answer. 
The old rules use this phrase, 
landscaped recreation area, 
usable landscaped recreation 
area. 
It didn't say it had to be 
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common, it had to be available 
to the public, didn't say 
anything about that. 
And S"O, you and the hearing 
examiner are left' with figuring 
out what do those words mean, 
as applied to this rezone 
request. 
» Council Member: Which means, 
then, since backyards were used 
to count as open space, it was 
considered public, and 
backyards would be public? 
Public access? 
I mean, I don't mean to be -- I 
don't mean to be a joke out of 
it. 
Just, I need to understand this 
to make my decision. 
» And that was -- there was 
testimony at the hearing along 
those lines, including, like, I 
do -- I recall some testimony 
about that I'm going to show up 
tomorrow and swim in your pool 
if that's the way this works. 
» Council Member: Or, I'm 
guessing the other case, if the 
golf course had financial 
difficulties and closed down, 
then they could put a fence 
around the golf course and 
nobody could access it? 
» Conceivably, they could. 
There's nothing in the 1981 
conditions that say you can't 
fence it. 
It talks about, as Mr. Huff 
indicated, it talks about open 
space and/or golf course. 
So it could be golf course, it 
could be -- and there's nothing 
that says the golf course has 
to be free to the public. 
It just says golf course. 
And so, again, I think part of 
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the real challenge to this 
decision for everybody is that 
old cold language, what did it 
mean. 
And it might be 
counterintuitive to what you 
think it ought to mean now. 
It's certainly different than 
what current code says. 
It's probably what drove some 
of the discussion for code 
amendments. 
But the reality is,/this 
application is vested under the 
old code. 
You have to decide what you 
think that means. 
The hearing examiner looked at 
that, concluded, again, in -- I 
think in significant part, 
based on course of practice, 
that counting backyards was a 
reasonable interpretation of 
that phrase. 
The hearing examiner found that 
the amendments that were made 
were not an attempt to clarify 
what was always the intent, but 
an attempt to change what had 
been happening and how the code 
had been used. 
But again, as I mentioned 
earlier, he kind of said that's 
almost beside the point, 
because these are these other 
issues, changed circumstances, 
public interests, that in his 
mind caused him to recommend 
denial, so he didn't have to 
get to how much open space is 
necessary for what. 
» Council Member: Okay, thank 
you. 
Appreciate the clarification. 
» Mayor Strickland: Council 
member Mello. 
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» Mayor Strickland: Thank you. 
I'm not sure if this question 
would be for you, Mr. Derr, as 
a matter of course of practice, 
or maybe the' staff will let you 
decide. 
I wanted to hone in on findings 
number 80 and 99 in the hearing 
examiner record. 
I'm trying to clarify that with 
criteria for rezone, B-2, which 
were exploring here. 
I'm trying to understand if 
it's a normal course of 
practice that in order to 
establish the rezone is 
required, would the normal 
course of practice be that an 
applicant, whoever they are, 
would have to -- would have to 
get a conditional use 
eliminated or amended prior to 
coming to a hearing examiner 
for a rezone decision? 
So in this case, coming to the 
city council, which is the body 
that could eliminate or amend a 
prior conditional use item? 
Would they have to come to the 
body prior to applying for the 
rezone? 
» I would say -- I'm not sure 
what you mean by normal course. 
I would say based on your code, 
no. 
Your code treats this request 
as a modification of the PRD. 
Your code then specifies what 
that process is. 
It's basically a rezone 
process. 
They go first to the hearing 
examiner, and then it comes to 
you, which is where it is 
tonight. 
So that's -- and rezones 
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generally are handled in a 
similar fashion, 
Sometimes it's a planning 
commission instead of a hearing 
examiner. 
But often a rezone would come 
either always or upon appeal to 
city council for final 
decision. 
And because, again, this was 
set up initially as a zone 
change, this significant of 
change being requested goes 
through the same process. 
» Council Member: If 1 could 
have one follow-up, mayor. 
» Mayor Strickland: Sure. 
» Council Member: Is it of 
normal practice that this -­
this body, I guess looking back 
in the record, that taking a 
condition of use, in this case, 
setting aside the golf course, 
that that is fair -- that 
someone could consider that in 
perpetuity, a conditional use 
permit, and the condition being 
the set aside of the golf 
course? 
Is that considered in 
perpetuity? 
Or would the applicant have to 
put a deed of right restriction 
on it, or some sort of other 
legal deed on the title, that 
is, of more binding? 
What is the normal course of 
determination by the hearing 
examiner in that respect? 
» Well, again, I'm going to 
stick with Tacoma code, and I 
think that's what you mean by 
normal course, because that's 
what we're governed by, what 
your code requirements are . 
There's sort of -- I think I 
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understand your question, maybe 
a couple of different answers 
I'd offer. 
First, this is not a 
conditional use permit. 
This is a condition of the 
rezone. 
They're a little different in 
Tacoma. 
I would say it's normal course 
back in 1981 that if the 
hearing examiner concluded that 
that golf course that was 
offered was necessary and 
appropriate to provide open 
space for the PRO and was 
necessary and appropriate to 
satisfy the then-PRO code 
requirements, it'd be normal 
for the hearing examiner to say 
I want that as a condition. 
That's what happened in 1981. 
He said in perpetuity. 
As you heard in the argument 
tonight, there's some dispute 
was that fully and completely 
implemented? 
It was implemented in two 
agreements, the open-space, tax 
agreement we talked about 
earlier_ 
It was not implemented by 
private covenants. 
Sometimes, I don't know if it's 
normal course, and it's not 
required by your course, and in 
some ways it's a private matter 
not a public matter, but there 
were not -- there was not in 
this case restrictions that 
were imposed and recorded 
against the golf course in the 
form of covenants that would 
benefit the adjacent property 
owners. 
Some projects would do that. 
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And they would record these 
covenants. 
It would benefit all of the 
adjacent lot owners and the 
golf course. 
Those are documents that would 
be recorded. 
If that had happened, then each 
lot owner surrounding the golf 
owner would also have rights to 
enforce those covenants. 
And that did not happen in this 
case, at least not that I've 
ever been able to find in the 
records. 
I don't know why. 
I wasn't here in 1981. 
So we don't really know why. 
But that's one of the relevant 
facts here. 
However, the fact that that 
private contract, if you will, 
didn't happen, doesn't really 
change the fact that the 
hearing examiner conditioned 
anyone to require it, and it 
was implemented by the city in 
the form of the covenant zoning 
agreement and the open-space 
tax agreement that judge 
Hartman last year said at least 
are still valid. 
Now, he said they can ask to 
change them, which is why we're 
all here. 
But they're still valid and 
can't be unilaterally 
terminated. 
» Council Member: Thank you, 
mayor. 
» Mayor Stricklan~: All right. 
Any other council comments or 
questions? 
okay, I move to concur in the 
findings, conclusions, and 
recommendation of the hearing 
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examiner and deny the appeal. 
» Council Member: Second. 
» Mayor Strickland: A motion 
has been made and seconded. 
Any council comments? 
Council member Boe? 
» Council Member: Thank you, 
mayor. 
My review of the record, and I 
guess it goes really back to 
those changed conditions, and I 
guess it was well pointed by 
Mr. Lang, there was really 
those two elements in the 
record as well as some public 
testimony and the powerpoint, I. 
don't see anything in the 
hearing examiner overlooked on 
that -- on that decision. 
Because when I was reviewing 
it, I guess I was somewhat -­
as I was digging through trying 
to find a much more 
quantitative analysis -- it 
seemed more of a testimonial 
from the owners, more of a -- I 
hate to say it, a bunk of guys 
playing golf and the other one 
thinking through the task force 
one, but I couldn't find 
anything that compelled to show 
me there's changed conditions. 
And then tied to that is the 
comprehensive plan, which 
recognizes -- the hearing 
examiner, again, references 
that, and so does the 
appellant, that Tacoma has all 
different types of open space. 
And so, I think there's lots of 
discussion about, well, what if 
this goes foul and natural, and 
I hope not. 
But Tacoma has lots of steep 
gulches and open space and 
tracts that are -- so I don't 
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see a changed condition that 
would make me overturn the 
hearing examiner's decision on 
those two key points. 
And while the comp plan is, you 
know, referenced, and my 
questioning is going back and 
forth, these kind of weighing 
things, and r don't want to say 
spinning things, it's kind of 
how you read the -- how you 
read the comprehensive plan. 
But I could not find in the 
record anything that just -­
hang the hat on that said this 
is something that, you know,· 
you must do to -- I'm trying to 
find the correct word in our 
code. 
But you must do to implement an 
element of the comprehensive 
plan. 
So in summary, I guess I'm 
going to be supporting the 
motion, because I can't find 
anything in here that tips 
it -- tips it the other way in 
the hearing examiner's review. 
Thank you. 
» Mayor Strickland: Thank you. 
Council member Lonergan. 
» Council Member: Thank you. 
well, I think I would tend to 
agree with council member Boe, 
but for different reasons. 
I'm fairly satisfied that there 
have been a change in 
conditions for the property, 
and I'm satisfied that there'S 
some evidence of that, and 
there is Bush but I don't feel 
the evidence in the record, 
which is what I'm required to 
review, meets the burden that 
the appellants are required to 
approve. 
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We have many, many documents, 
some of which are after this, 
such as vision 2040, that gives 
a projection into the future of 
our population growth and what 
chat's supposed to look like 
and where it's supposed to go. 
But again, it's not in the 
record, and I don't feel that 
the burden has been met. 
Additionally, I have some 
concern about the statement in 
the hearing examiner'S 
conclusions -- conclusion 7 
where, quote, it is contrary to 
the public interest to allow 
any applicant to achieve such 
result unilaterally, the 
interests of too many others 
are left out of the decisional 
equation is a little narrow in 
its perception and scope given 
that there are proposed number 
of people whose voices the 
appellant carries in the 860 
homeowners that would like to 
make northeast Tacoma their 
home and would be unable to, 
given that the houses aren't 
there. 
But again, I don't feel that 
the -- in this case, the burden 
of proving the hearing 
examiner's decision was in 
error, has been met, based on 
the record. 
» Mayor Strickland: Thank you. 
And I think I will say that 
I've obviously been following 
this journey for about three 
years now, when it first 
started. 
When it first started, it was 
save the golf course, and then 
it got turned into save the 
open space. 
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You know, northeast Tacoma is 
unique, because it's a suburb 
in a city. 
But people who bought property 
there were expecting an open 
space. 
And the phrase that sticks with 
me is open space in perpetuity. 
And I think that was the 
intent. 
You know, I typically will side 
on the rights of property 
owners, but in this case, we 
have property owners that are 
the golf course owners as well 
as the people who own property 
around the golf course. 
And purchased property for that 
particular intention, to have 
that type of community. 
I also agree with council 
members·Boe and Lonergan that 
the burden of proof that the 
hearing examiner's decision was 
in error has not been met for 
me. 
So I'm going to support this. 
This motion. 
Any other comments? 
council member Mello. 
» Council Member: Thank you, 
mayor Strickland. 
I guess because so many folks 
have been -- put so much energy 
into this on all sides, I think 
it's only fair that I, too, 
explain my reasoning. 
I guess the things that were 
very compelling to me in 
reading the record are 
especially finding 72, 80, and 
89 of the hearing examiner's 
findings. 
Had that not been in place, had 
the 1981 agreement not been in 
place, I guess I would really 
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struggle with what my decision 
would be. 
But since that finding of fact 
is replete in the record, and 
it was validated by judge 
Hartman, and because the 
applicant cannot unilaterally 
undo the condition and I'm 
forced to review this record 
and only this record, I feel 
compelled to support the motion 
and that there's -- there is no 
overwhelming reason to undo the 
hearing examiner's decision in 
this case. 
So I'll be supporting this 
motion, as well. 
~> Mayor Strickland: Council 
member Manthou followed by 
council member walker. 
» Councii Member: I guess I'm 
going to agree with most of 
what's been said so far about 
the changed circumstances and 
definitely the public input or 
opposition, or however you want 
to phrase it. 
But I do have some concerns on 
how the records did not speak 
to open space, what that meant. 
They did not speak to the 
document that was filed in 1981 
and the concurrent documents, 
the conveyances and stuff. 
To me, that's real -- there's 
not a lot of information on 
there, in here .. 
And like everybody has said, we 
have to base our facts -- or 
base our decisions on the 
facts. 
And there's just not a whole 
lot of facts in there that 
allows me not to support it. 
So I'll be supporting it. 
But I do have some concerns, 
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because there is -- there's not 
the fact there that does not 
allow me, and if I had more 
information and there was more 
facts presented on the open 
space, and what that meant and 
more facts on the conveyances 
and how those are filed, I 
probably wouldn't be supporting 
it. 
But that's not in there. 
It's not in the record for me 
to go against the hearing 
examiner. 
So I'll be supporting it. 
But a little -- reluctantly. 
Thank you. 
» Mayor Strickland: Thank you, 
council member Manthou. 
Council member walker. 
» Council Member: I hope the 
public that are here tonight 
and are watching realize how 
seriously the council has taken 
this matter. 
We have read page after page of 
documents. 
And it has -- and it's a lot of 
legal documents. 
And it's been a very 
interesting process, even to be 
up here tonight . 
One of the statements that was 
made again and again in the 
appellant's documents was that 
the hearing examiner really 
made the decision alone based 
upon public opinion. 
And I took that very seriously 
in looking at the documents. 
But I just don't see it. 
I really see that the 1981 
decision in terms of the intent 
of open space was very clear. 
And I felt that the hearing 
examiner was really clear in 
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looking at the specifics of the 
case in addition to the public 
testimony. 
So I will be supporting this 
motion. 
» Mayor Strickland: Deputy 
mayor? 
» Deputy Mayor Fey: Thank you, 
mayor. 
I think most has been stateq 
already. 
But I would just emphasize a 
couple of things, not the 
entire reasoning on my part. 
But one is the 1981 decision 
and the tie of the golf course 
to the property in total. 
And secondly, the evidence or 
lack of evidence about change 
conditions in terms of the 
economic viability of the golf 
course, and item 78 is the last 
sentence, the examiner was not 
convinced that the property 
cannot be sold as a golf 
course . 

. So I don't believe that they've 
satisfied the changed 
circumstances requirements, and 
I would concur in the hearing 
examiner's. 
» Mayor Strickland: Council 
member Woodards? 
» Council Member: I just want 
to say I -- all of the comments 
have been made, and I concur 
with most of them. 
I will be supporting this 
motion tonight. 
The appellant made a great 
case. 
But I agree, as has been said 
by several of the council 
members, the burden of proof 
has not been met. 
And so, I want to uphold the 
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decision of the hearing 
examiner's. 
» Mayor Strickland: All right. 
And this -- I want to thank 
everyone who came out tonight. 
We appreciate your efforts. 
And sitting through this 
meeting with us, and I think 
we're ready to vote now. 
Clerk, please call the roll. 
» Mr. Bce? 
» Aye. 
» Mr. Campbell recused. 
Mr. Lonergan? 
» Aye. 
» Mr. Manthou? 
» Aye. 
» Ms. Walker? 
» Aye. 
» Mayor Strickland? 
» Aye. 
» Mayor Strickland: Motion 
passes. 
[ Cheers and Applause 

The public hearing is now 
closed. 
I will entertain a motion to 
adjourn. 
» Deputy Mayor Fey: Move to 
adjourn. 
» Council Member: Second. 
» Mayor Strickland: A motion 
has been made and seconded. 
[ Council meeting adjourned 1 
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City of Tacoma 
Legal Department - City Clerk's Office 

April 15, 2010 
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NOTICE· 'OF APPEAL RESULTS 

APR 1 6 2010 
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Please be advised that on Tuesday, April 13,2010, the Tacoma City Council 
heard the appeal of Schwabe, Williamson & Wyatt, P.C. representing the 
Appellants Northshore Investors, LLC and North Shore Golf Associates, Inc. on 
the recommendation of the Hearing Examiner regarding the request'to'modify an 
existing condition of approval placed on the golf course site in connection with 
Northshore Country Club Estates Planned Residential Development District in a 
previous rezone which occurred in 1981 and established the PRD designation for 
the site. (Northshore Investors, LLC; File No. REZ2007-40000089068) 

At that time the City Council moved to concur with the Findings, Conclusions and 
Recommendation of the Hearing Examiner and denied the appeal. 
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