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L INTRODUCTION AND SUMMARY

Appellants the Puget Sound Crab Association (“PSCA™) and six
individual commercial crabbers submit this Reply to Respondents State of
Washington’s and Department of Fish and Wildlife’s Response to
Appellants’ Opening Brief (“Response”).! WDFW here improved
recreational fishing, in a zero-sum fishery, by cutting the historic
commercial allocation by 24% from its stable, two-thirds share. WDFW
also broadened the definition of the term “fishing industry” to include
recreational support industries, and gave recreational crabbers formal
priority and a fixed season. WDFW claims it has discretion to do this
under its interpretation of RCW 77.04.012’s terms relating to “fishing
industry” and “‘recreational and commercial fishing.”

The WDFW argument fails; WDFW fails to cite a dictionary
definition and fails to discuss ordinary meanings of key terms. Under the
ordinary dictionary definition, the term “the X industry” is unambiguous
and means commercial participants who sell, trade or make X. Thus “the
fishing industry” is unambiguous and means commercial fishers,
wholesalers and processors, not recreational fishers and their support
industries such as food, gas, drinks, and hotel suppliers. Moreover, the

Legislature deliberately used the word “shall” in the “fishing industry”

! Appellants will use the term “PSCA” to refer to all appellants.



provision, to create a mandate. WDFW violated the “fishing industry™
mandate in RCW 77.04.012 by its new destabilizing system, cutting
commercial share 24% and 441,000 pounds while giving recreational
fishers new priority and a fixed season, and, worse, setting a precedent
that further cuts can come, due to mere recreational demand,

The “recreational and commercial fishing,” also containing the
word “shall” must be read as mandatory and not discretibnary, too. And
the term “and” in that mandate must be read conjunctively, because no
context requires otherwise. WDFW violated the provision here, by cutting
commercial fishing’s share. This does not “improve . . . commercial
fishing” as the provision requires. The provisions in RCW 77.04.012 are
only reasonably interpreted to provide real protection for commercial
fishing; they mean, absent conservation needs for cuts in catch, WDFW
must improve both recreational and commercial fishing and has no option
to cut commercial fishing to improve recreational fishing, as it did here.

In sum, RCW 77.04.012 does protect the “fishing industry” which
is mostly “commercial fishing,” and this necessarily limits WDFW
discretion. RCW 77.04.012 gives WDFW three clear priorities: (a) To
protect the resource. This means WDFW must cut recreational and
commercial fishing catch levels if necessary for conéervation purposes.

(b) If the conservation mandate is being fulfilled, WDFW must maintain



the economic well-being and stability of the fishing industry (commercial
harvesters, processors and wholesalers). This means WDFW must cut
recreational share, if needed for this purpose. (¢) Otherwise, when
improving commercial or recreational fishing WDFW must improve both.
This means if the conservation and fishing industry maintenance mandates
are being fulfilled -- as here -- WDFW may not improve recreational
fishing by cutting commercial fishing. WDFW violated the mandates in
(b)and (¢). The Court should invalidate the new policy/rule on that basis.
Even if there is resort to statutory construction, the same result
follows. The Legislature knew small numbers of commercial fishers in
zero sum fisheries need protection from demands of hundreds of
thousands (or millions) of recreational fishers. To read RCW 77.04.012 as
giving no protection to commercial fishing is unreasonable. WDFW’s
position here means it may take another 24% out of the commercial share
next season; or the next; and again the next; citing “citizen needs™ as
voiced by ever-growing numbers of recreational fishers (or achieve the
same thing by citing the fact they spend money on other industries.) The
new definition of “fishing industry” as including sellers of gasoline, food,
hotels and the like is utterly unlikely, WDFW?’s position also requires
changing “shall’s” in RCW 77.04.012 into “may’s” which is unlikely.

The WDFW interpretation is unreasonable and frustrates goals of the



statute and fishery management to keep commercial fishing stable.

Under the correct interpretation and even under its erroneous
interpretation of “fishing industry” the WDFW action here was arbitrary
and capricious. WDFW failed to estimate spending in recreational support
industries and its claim of $5 million in potential economic benefit is
simply a monumental error. The TCW Report on which this figure is
based, clearly states it is not-estimating recreational spending, but only
recreational shellfish gatherers’ “individual satisfaction” -- that is, the
pleasure they feel, not any spending or income or market transaction. And
WDFW did not estimate their spending. So WDFW did no real economic
analysis at all, particularly where it did not look beyond one season. And
more: WDFW now admits “no attempt” was made to quantify offsetting
economic impacts. Response at 30, This is stunning. In Puget Sound
Harvesters Ass’nv. Wash. Depl. of Fish and Wildlife, 157 Wn.App. 935,
946-947, 239 P.23d 1140 (2010), failure to estimate catch levels was
arbitrary; here WDFW failed to estimate them beyond one season and
ignored the first season estimate clearly showing loss of 441,000 pounds,

a 24% cut in share. This is harm and destabilization to the fishing
industry/commercial fishing. Ignoring this was arbitrary and capricious.

Finally, WDFW’s positions here were so unreasonable PSCA is

entitled to fees and costs under the EAJA for the appeal and below.



IL. REPLY STATEMENT OF THE CASE

WDFW now admits a shocking fact: it made no estimate of
offsetting economic impacts. Response at 30. Later WDFW seems to say
the opposite, that it did make “estimation of the objectives.” Response at
32. The facts and WDFW “analysis” are as follows.

WDFW did claim “potential economic benefit” from the new
system, however. CES 11, AR 16. Specifically, it found expanded access
will increase recreational crabbing trips and increase their spending on
support industries leading WDFW to find that State “personal income”
from the projected new level of recreational spending on support
industries will be $19,361,000 (2006 dollars)” which represents a 37%
increase or a new $5 million in income, due to the new rule/policy. CES
11; AR 16. In fact, closer review shows this entire estimate is
fundamentally flawed, and fictitious.

WDFW'’s starts in its new interpretation of “fishing industry” to
include recreationai “fishing related support industries.” Response at 24-
25; CES 10, AR15. WDFW does not define support industries. In the
TCW Report, TCW considers that there is economic benefit from
recreational fisher spending on many things: food, lodging, transportation,
bait, cooking fuel, equipment, tents, clothes, boats, vans, magazines, dues,

licenses, permits, land rental, land purchase, gasoline, food, motels,



campgrounds, food stores, wages paid in food stores, re-spending of
recreational spending, entities supplying goods to food stores, food
transporters, beverage stores, hotels, motels, “casino hotels,” air transport,
state and local government passenger transit, books, music, “[o]ther
amusement, gambling and recreational industries,” and “all other sectors
of the Washington State economy,” TCW 36, 19-20; AR 1527, 1510-
1511. See Appendix B.

Thus, these are the so-called “recreational support industries” in
which the increase in personal income occurs, from increasing recreational
fishing. The WDFW conclusion of $5 million added in personal income
derives from WDFW staff’s multiplying a rate of $43 “per angler day or
trip” times the projected number of recreational crab days or trips
expected to result from the new rule (446,931) producing what staff called
the “expenditures” by recreational crabbers under the new rule, saying
these expenditures would rise to $19,218,033. AR 1098 (Dec. 4, 2010
presentation, see Appendix C).

However, the TCW Report is the source of the $43 per day figure,
and it does not represent any spending (or real income) at all. TCW said
that “net economic value” from recreational fishing is the recreational
“individual’s satisfaction” which excludes any real out of pocket spending.

TCW 30, AR 1521; see Appendix B. TCW used older surveys (from



many states, and relating to shellfish generally) to find the imputed
“individual[] satisfaction” value for recreational shell-fishing is $43 a day.
Id. The claim by WDFW that its $5 million benefit figure is income, or
spending, is fictitious because this is merely inner pleasure or satisfaction.”

Since WDFW did not estimate actual spending by recreational
crabbers, and the $43 a day figure is their inner personal satisfaction, (2)
the $19 million and $5 million “personal income™ claims are erroneous,
and (b) WDFW truly did not quantify economic impacts (even under its
erroneous interpretation of fishing industry). There is no estimate in this
AR of the claimed pllasitive economic impact on support industries from
increased recreational crabbing trips, as WDFW claims.

III. REPLY ARGUMENT

A, WDFW Violated Statutory Mandates that Protect
“Commercial Fishing” and the “Fishing Industry.”

WDFW claims it is impossible to give more crabs to both

recreational and commercial crabbers in a zero sum fishery, therefore the

? “Spending” in support industries is gross revenue to them and
one must deduct their costs to derive income, which WDFW failed to do.

The trial court stated WDFW did not much rely on the TCW
Report. Response at 30. This is not so, as shown. The estimate of
increased personal income is (erroneously) based on the TCW $43 per day
figure relating to inner satisfaction. Perhaps the trial court was observing
that the $43 figure does not relate to spending for gas, food, and drinks,
but that just means WDEFW did not base its action on actual spending or
income in recreational support industries.



“recreational and commercial fishing” provision may not be read as
mandatory and only can be read as discretionary, allowing WDEFW to
improve either commercial or recreational fishing through catch level
increases. WDFW claims that RCW 77.04.012 gives no special
protection to commercial fishing and in this statute the Legislature gave
WDFW discretion to change harvesting opportunities — that is catch levels
— to respond as it sees fit in its judgment to changing citizen “needs” and
its judgment of those of “varied fishing interests.” Response at 17.
WDEFW argues that commercial and recreational fishing are part of the
“fishing industry” and this term also includes spending on recreational
“fishing related support industries.” Response at 24-25. As noted, in
practice these support industries include food, bars, restaurants, gas
stations, even fish licenses and state ferries. Then WDFW relies on
positive impacts in recreational support industries to find it was
maintaining the fishing industry economically.

In effect, thisis a clajr_n that WDFW may cut commercial fishing
to satisfy recreational demands for more catch in a zero sum fishery.
WDFW'’s claim is it may do this due to numerical superiority of the
recreational group, combined with the fact their spending now counts as

*“fishing industry” income. But these claims fail, as they violate most rules



of statutory construction, and ordinary dictionary definitions, most of
which WDFW utterly ignores in its presentation.
1. The Statute and Rules of Construction

RCW 77.04.012 includes the following:

e A conservation provision: WDFW “shall preserve, protect,
perpetuate, and manage the wildlife and food fish, game fish, and
shellfish in state waters and offshore waters” and “shall conserve
the wildlife and food fish, game fish, and shellﬁsh resources ina
manner that does not impair the resource.’

e A “fishing industry” provision: “In a manner consistent with this
goal, [WDFW] shall seck to maintain the economic well-being and
stability of the fishing industry in the state.”

e A “commercial fishing” provision: WDFW “shall promote orderly
fisheries and shall enhance and improve recreational and
commercial fishing in this state.”

e A management provision: WDFW “may authorize the taking of
wildlife, food fish, game fish, and shellfish only at times or places,
or in manners or quantities, as in the judgment of the commission
does not impair the supply of these resources,” and

e A “maximization” provision: WDFW “shall attempt to maximize
the public recreational game fishing and hunting opportunities of
all citizens . .. .” [Emphases added.)’

To find legislative intent the Court applies the ordinary meanings

of words in context; if not defined statutorily, standard dictionary

3 As explained in the Opening Brief, under the normal rule that
listing some things means others are excluded, this provision plainly
means WDFW is not directed to maximize recreational taking of shell fish
or food fish. Opening Brief at 31. WDFW cites RCW 77.04.055(1)
(Response at 24) but plainly that statute must be read as not directing
improvement of recreational shell fish or food fish harvesting when this
would violate provisions in RCW 77.04.012 to protect the resource, or to
protect commercial fishing or the fishing industry. See note 10 below.



definitions are used, and control. See Opening Brief at 24-25.* Every
word is given meaning, with none made superfluous. Stafe v. McKague,
159 Wn.App. 489, 520, 246 P.3d 558 (2011), citing City of Seattle v.
State, 136 Wn.2d 693, 701, 965 P.2d 619 (1998). Where a statute uses
“shall” and “may,” the word, “shall” is presumed mandatory, and “may” is
presumed permissive, unless a contrary intent is shown by the overall
scheme, purpose and consequences of the alternate.” “And” is similarly
presumed to be used conjunctively, and not to mean “or.”

2 Dictionary Definitions Ignored by WDFW

Relevant dictionary definitions are as follows (see Appendix A):

“Industry”; “a specific named industry.” “Industry” means

commercial production or sale of goods or services; the term, “the [insert

4 See also North Cent. Washington Respiratory Care Services, Inc.
v. State, Dept. of Revenue, 165 Wn.App. 616, 626-627, 268 P.3d 972
(2011); Estate of Blessing, 160 Wn.App. 847, 850-851, 248 P.3d 1107
(2011) (citing cases); Estate of Bunch ex rel. Bunch v. McGraw
Residential Center, 159 Wn.App. 852, 862, 248 P.3d 565 (2011) (a
standard dictionary definition controls” if statute does not define the term).

3 Goldmark v. McKenna, 172 Wn.2d 568, 575, 259 P.3d 1095
(2011) citing Phil. Il v. Gregoire, 128 Wn.2d 707, 713, 911 P.2d 389
(1996); see also State v. Krall, 125 Wn.2d 146, 148, 881 P.2d 1040
(1994); Erection Co. v. Dep't. of Labor & Indus., 121 Wn.2d 513, 518,
852 P.2d 288 (1993); Lietz v. Hansen Law Offices, P.S.C., 2012 WL
375335, 9 ( Div. 2,2012); Inre K.R.P., 160 Wn.App. 215, 223, 247 P.3d
491 (2011) and citations in Opening Brief at 26.

8 HIJS Development, Inc. v. Pierce County ex rel. Dept. of Planning
and Land Services, 148 Wn.2d 451, 474, 61 P.3d 1141 (2003), citing inter

alia, 1A Norman J. Singer, Statutes and Statutory Construction § 21:14, at
179-81 (6th ed.2002).
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the blank] industry™ means manufacture or trade in the specific named
industry (e.g., “the electronics industry”). Webster’s IT New Riverside
Dictionary, Houghton Mifflin 1996 (“Webster’s™), at 354. Random
House Webster’s Unabridged Dictionary, 2d Ed. 1998 (“Random House™)
at 976 defines “the [X] industry™ as enterprises in a particular field,
“named after its principal product: the automobile industry; the steel
industry”; . . . the ltalian tourist industry.”®

Thus, the “fishing” industry includes business actors whose
product is fish or derived from fishing.

“Maintain” means preserve, keep unimpaired or in a specified
position, keep or hold against attack, or “defend as against attack or
danger.” Webster’s at 404; Random House at 1160. “Economic” refers
to income, wealth or commodities. Random House at 618; Webster’s at
220. “Well being” means a state of good condition or prosperity.
Random House at 2158; Webster’s at 769. “Stabilify” means unchanging
and enduring, resisting change, Webster’s at 657, or fixed in position,
continuance without change, not likely to fall, likely to continue and

resistant to sudden change or deterioration. Random House at 1852.

” Thus, the trial court statement there is no dictionary definition of
the term “the specific industry” (see Response at 25) was simply incorrect.

8 See Webster’s New World Dictionary, 2d ed., 1980, at 719
defining “industry” (Appendix A) and CP 354-355 and 950.

11



“Enhance” means to raise value or price of, Random House; at 646, or
make greater or heighten, Webster’s at 230 (emphasis added).
“Improve” means to make better, Webster’s at 347 or bring into more
desirable condition, increase in value, Random House at 963;

3. The Plain Meaning of the “Fishing Industry” and
“Recreational and Commercial Fishing” Provisions

The management provision in RCW 77.04.012 uses “may.” In
contrast, the conservation provision and the “fishing industry” and
“commercial fishing” use “shall.” Thus the “fishing industry” and
“recreational and commercial fishing” provisions are mandatory, like the
conservation provision. The Legislature would not use the same word for
different meanings.

The dictionary definition of “the X industry”lmcans “the fishing
industry” includes persons or businesses whose product is for sale, and
whose product is fish or shellfish or their products. This excludes
recreational fishers and also their spending on support industries, whose
products are not fish. “[T]he fishing industry™ thus includes commercial
fishing, and wholesalers and processers, and not recreational fishers who
are not allowed to sell anything they catch, See Opening Brief at 34,
Sellers of gas, food, air tickets, boats and equipment, casino or hotel

services are in the “gas industry,” the “food industry,” the “airline

12



industry,” the “boat industry,” the “gaming industry” or the “recreational
goods industry” and not the fishing industry.

WDFW fails to cite a dictionary definition supporting its
interpretation and is merely creating ambiguity where there is none.
Income for steel makers is in the steel industry and not the auto industry.

Ignoring dictionaries, WDFW is forced to claim that because
“fishing industry” is soon followed by “recreational and commercial
fishing” in the statute, this means “fishing industry” means “recreational
and commercial fishing.” Response at 24.° But this erases the different
words chosen by the Legislature. Different words must be given different
meanings or else they are made meaningless. WDFW’s argument deletes
the term “industry™ from “fishing industry,” to impermissibly let WDFW
insert “recreational fishing” into the term. But, recreational fishers do not
sell their catch and have no income from crabs, or economic well being at
stake. So WDFW goes further still stretching “fishing industry™ to include
the entire array of support industries. All this ignores the ordinary
meaning of the wozrds, “the fishing industry.” Simply put, gasoline sellers

are in the gasoline industry, restaurants are in the restaurant industry and

? WDFW notes 1983 changes deleted the word “commercial”
before “fishing industry.” Response at 24-25. This is addressed below.



recreational goods sellers are in the recreational or retail industry, not the
fishing industry.

Recreational fishers also have no economic well-being or stability
at stake to be “maintained” while commercial fishers, wholesalers and
processors do. The Legislature knew competition from recreational takers
in a zero sum fishery can harm or wipe out the commercial fishing
industry. The Legislature knew recreational takers outnumber commercial
ones, and always will. If commercial fishing has no mandated protection,
it could be seriously harmed, or wiped out. This is plainly why the
Legislature enacted the terms giving mandated protection to the fishing
industry.

WDFW’s other arguments fail. It complains that PSCA wants a
set allocation, The terms “stability” and “maintain” often will lead in
practice to leaving allocation outcomes unchanged.

WDFW?’s interpretation gives it too much power. WDFW
complains it is hard to resist demands for recreational crabbing increases.
This is specious and the recreational demands for more will always plague
WDEFW in fisheries like crab and salmon, but this is why the Legislature
resolved this problem by mandating WDEFW to maintain the commercial

fishing industry in a stable manner.



As for the “recreational and commercial fishing” provision,
WDFW argues it cannot comply with it, if read literally. Response at 22-
23. However, WDFW can comply. Often compliance will require doing
nothing where there is abundance in a zero sum fishery (resource levels
and the economic well-being and stability of the fishing industry are
preserved). This is because in this situation, the provision bars WDFW
from improving recreational fishing by cutting commercial catch. In this
situation WDFW easily complies by leaving things alone.

If there is more abundance then WDFW complies by increasing
both recreational and commercial fishing catch levels. WDFW also can
comply through reducing poaching or illegal harvesting to create more
crab which then can be used to improve both recreational and commercial
catch levels. (That is what it should have done here, given the State
Auditor’s concerns that recreational fishing violations is a threat to the
resource).

Thus, the claim it is “impossible” to comply fails. As a result,
there is no context requiring the word “and” to be read as “”’or” so “and” is
read conjunctively meaning in conditions of relative abundance, as here,
WDFW is barred from cutting commercial catch to improve recreational
fishing. WDFW?’s action here blatantly violates the statute: cutting

commercial fishing is not “improv[ing] . . . commercial fishing.”
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The reading of 77.04.012 urged here is more equitable, as it
protects commercial investments. And it produces a clear set of priorities
for WDFW: protecting the resource is the top priority; then protecting the
fishing industry; if those needs are met, abundance increases must be
shared between commercial and recreational fishing, and WDFW may not
cut commercial share to improve recreational fishing. WDEW violated
RCW 77.04.012 by reducing commercial share from historic stable levels,
destabilizing the industry, simply to improve recreational fishing. This
reading gives meaning to all parts of RCW 77.04.012. The WDFW
interpretation makes much of its language meaningless.'’

If WDFW were right, it could cut commercial fishing to improve
recreational fishing here again next season. And it could cut salmon
commercial catch, to improve recreational salmon fishing. WDFW’s
interpretation gives it unbridled power to cut commercial fishing until
there is none left, based on the spending by recreational fishers on gas and

gear, or beer and meals. This is unreasonable. WDFW?’s interpretations

'* WDFW cites RCW 77.04.055(1) referring to maximizing
“recreational opportunities. But this only refers to opportunities consistent
with fulfilling the mandates in RCW 77.04.012, RCW 77.04.055(1) may
not be read to undercut the provisions protecting the resource, nor those
protecting commercial fishing and the fishing industry, in RCW
77.04.012. Notably, the overall mandates in 77.04.012 include one that
WDFW shall maximize recreational game fishing and hunting -- this
excludes maximizing food fish harvesting or shellfish harvesting.

16



requires two “shall’s” to be read as “may’s” in the statute. “Industry”
must also be erased. The dictionary definition of “the X industry” must be
ignored. The WDFW view leads to the unreasonable result of no real
protection for commercial fishing, also that WDFW now must maintain
the economic stability and well-being of restaurants and gas stations.
WDFW makes a series of arguments that largely avoid the
ordinary meanings of the words. WDFW says it has no duty fo guarantee
catch levels. WDFW Brief at 18. In fact, it must maintain the fishing
industry and may not cut commercial fishing to improve recreational
fishing, in circumstances like those present here. This meaans in situations
like those present here — stable catch levels being maintained under one
management policy — it must not change the policy if this cuts commercial
share to improve recreational fishing or significantly reduces commercial
catch. This is a logical outcome for mandates to maintain economic
“stability.” WDFW argues the commercial group has no property in the
crabs. None is claimed."" But since commercial fishers lack property
rights in fish, that is why the Legislature may have felt the need for
statutory protection. WDFW discusses other parts of title 77 (Response

at 19-21), but clearly the focus of the Title relating to recreational and

"' Appellants here have shown standing (it is not challenged) and
violations of RCW 77.04.012 and the WAPA; this is what they must show
to win the relief scught, invalidation of the agency actions.

17



commercial fishing is to distinguish them -~ not merge them into one
“collective” mass as WDFW claims.

WDEW argues it cannot comply with the plain meaning of the
“recreational and commercial fishing” provision. Response at 22-23. It
could have complied here, by doil-lg nothing. This would have been
 apropos as the prior system for years produced a stable one-third/two-
thirds outcome. Or it could have responded to the threat identified by the
Auditor, cut illegal harvesting then increase both commercial and
recreational share.

WDEFW cites a January 1983 House staff memorandum stating
1983 amendments were to give “commercial and recreational fisheries co-
equal status” (Response at 25; the memo itself is in Appendix D hereto).
The reference to both recreational and commercial fishing parallels the
provision regarding improving “recreational and commercial fishing”
which was inserted in the 1983 revisions. See Laws of 1983, 1st Ex. Sess.,
ch. 46, section 5 in Appendix E. Thus the commentary about “co-equal
status™ does not refer to the “fishing industry” provision but to the
“recreational and commercial fishing” provision” and thus supports the
PSCA reading of the “recreational and commercial fishing” part of
77.04.012. Here, WDFW subordinated commercial fo recreational fishing

by cutting commercial share in conditions of relative abundance, cutting



commercial fishing 24%, while giving recreational fishers formal
“priority” and a fixed season. All this violates the “equality” theory
espoused by WDFW., To the extent conservation and the industry is
maintained, the “equality” theory means any increase should be to both
sectors, and improving recreational fishing by cutting commercial share is
barred.

WDFW notes 1983 changes deleted the word “commercial” before
“fishing industry” in 1983. Response at 24-25. But this change was not
substantive. As noted, the words about co-equal status in a staff memo do
not apply to this provision. And sec. 1 of the 1983 laws states that unless
otherwise clearly required by the context, no change shall be construed as
substantive. Appendix E. The House memo states “No substantive
changes” were made and the changes were to “eliminate duplicative,
contradictory, and outdated language.” Appendix D. As shown,
“industry” refers to commercial sale of a product. So, the Legislature
deleted “commercial” before “fishing industry” to delete a duplicative
word and no substantive change was intended.

Sec. 6 of the 1983 law is not mentioned by WDFW and it
undercuts its legislative history argument. See Appendix E. There, the
Legislature inserted the word “recreational” in front of the words “fishing

industry” and left in place the word, “commercial” (to broaden this

19



provision’s scope governing who may be fisheries director). The result
was a provision including the terms, “commercial and recreational fishing
industry.” Thus, (&) where the concept of a recreational fishing industry
was chosen, the Legislature used the words “recreational fishing industry™;
and (b) this term is to be distinguished from the use of the term “fishing
industry” in sec. 5, which includes commercial fishing only (because
“industry” means commercial activity anyway). The Legisiature could
have used the same term “‘commercial and recreational fishing industry”
in sec. 5 but chose not to, indicating that section’s provision concerning
maintaining the “fishing industry,” does not include recreational fishing.
Thus, even if legislative history were relevant and it is not, it supports the
PSCA plain meaning reading.

WDFW claims “fishing industry” reasonably may be read as
including recreational support industries. Response at 24-25. But that is
not so where the Legislature chose not to use the word “recreational” in
the “fishing industry” prong of 77.04.012, no dictionary definition is
offered and this is contrary to the dictionary definitions PSCA cites. To
say “fishing industry” includes gés, food, drinks, books, music, hotels,
airline services and so on is not reasonable at all.

The Response at 25-26 claims WDFW should receive deference

for its new interpretation of “fishing industry.” But its interpretation

20



conflicts with the statute’s plain meaning. It conflicts with legislative
history. And WDFW has no expertise in estimating economic impacts
among boat, gasoline, or food sellers. In any event, WDFW could cite a
prior agency interpretation or longstanding practice to measure spending
in recreational support industries when cutting recreational seasons, if it
ever had done so, but fails to do so here. WDFW cites no prior rule or
agency interpretation it has ever made stating that “fishing industry”
includes recreational fishing or its “support industries.” While a Court
defers to “long-standing agency interpretation of a statute, it only does so
if the agency interpretation is “clear ;'md definitive.” Western Telepage,
Inc. v. City of Tacoma Dept. of Financing, 140 Wn.2d 599, 612, 998 P.2d
884, 891 - 892 (2000). Here there is no clear interpretation of “fishing
industry” as it is unclear if WDFW really considers gas stations and hotels
part of the fishing industry, and mixes up fisher satisfaction, with industry.
And there is no long standing interpretation shown.

B. The Agency Action Is Arbitrary and Capricious.

WDFW willfully and unreasonably ignored the destabilization,
reduction and harm to the fishing industry/commercial fishing: loss of
441,000 pounds and a 24% cut; loss of $1.2 million; a new regime giving
recreational crabbers priority; refusal to study beyond one season. The

agency action was arbitrary and capricious. See Opening Brief at 42-46.
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Now, WDFW admits “no attempt was made to quantify the
offsetting economic impacts.” Response at 30. Failing to attempt to
quantify offsetting impacts, is the epitome of ignorance, and acting
arbitrarily and capriciously. WDFW needs to point to information in the
file to show it was acting rationally to fulfill statutory mandates to
maintain the fishing industry and “sustainable and stable” levels for the
commercial catch. See Puget Sound Harvesters, 157 Wn.App. 935 at 946-
947. WDFW also says it cannot estimate future outcomes. Response at
27. But it must estimate catch levels beyond one season, to assure it is
maintaining the fishing industry and improving commercial fishing."*

WDFW claims PSCA is arguing for a “Better” economic analysis.
Response at 26. This is not so: there was no economic analysis here
where WDFW admits it did not attempt to quantify impacts and WDFW
failed to estimate catch levels or impacts beyond one season and did not
estimate even the increase in spending by recreational or commercial
groups, WDFW seems ignorant of the fact its $43 measure leading to its

conclusion of a $5 million gain in income on one side of the ledger is

> Even under the erroneously broader definition of “fishing
industry” adopted by WDFW, it acted arbitrarily and capriciously by
failing to quantify offsetting economic impacts. Under its incorrect view
of the term “fishing industry,” the “fishing industry” is not kept stable
through large sudden shifts from one part of it (commercial fishing) to
another (recreational fishing) and overall it is not rational to find it is
maintained economically if there is no quantification of offsetting impacts.
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really about non-market inner satisfaction or pleasure, not spending or
income. In fact, the entire economic discussion by WDFW is nonsense
given that its estimate of increase in personal income is 100% fictitious,
being composed entirely of “individual satisfaction” or pleasure -- not
income or spending or economic exchange, by anyone.

WDFW states Puget Sound Harvesters requires it to make an
“estimation of the objectives.” Response at 31-32. WDFW failed to do
so. It admits this. It failed to study catch levels beyond one year, or
impacts, or make any real study of spending. This is all the more reason to
conclude its action here implementing dramatic changes like a 24% cut,
and giving recr;aational crabbers priority and a fixed season, were arbitrary
and capricious when WDFW ignored the 24% cut to commercial share.

WDFW argues there are growing numbers of recreational crabbers,
and it left commercial crabbers roughly 50 percent while “maintaining a
relatively stable inflation-adjusted ex vessel value™ for the commercial
group. Response at 27. However, this ignores the facts: this is a 24% cut
and the commercial group has no profection from future cuts made on the
same basis. Revenues are not as relevant as pounds of crab; revenues
depend on price, which is outside WDFW’s control. And saying a 24%
cut in share does not matter compared to revenues for 2000-2009 is

arbitrary. The trend was clear improvement that would be factored into
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commercial expectations. See Appendix F hereto. No consumer would
think that & sudden drop in home values in 2009, to the average of the last
ten years, was stability, or good news. If the drop is due to a new
regulatory system it is even more instable. WDFW used a decade to Jook
back, and one year to look forward, without estimating catch levels
beyond one year into the future. The 441,000 pounds in one year becomes
1.3 million in three years. WDFW does not remedy the situation by
noting it now may have to implement rule changes every season, Response
at 27-28, as this only shows it has no real basis for concluding things Iare
being maintained. There is nothing stopping it from implementing another
cut, next year, The prospect of annual changes shows instability, and that
it was acting arbitrarily and capriciously under statutes requiring it fo
maintain stability.
C. Appellants Are Entitled to Attorneys Fees and Costs

Appellants are entifled to fees and costs because the agency
positions here were not reasonable. Opening Brief at 47-49. WDFW did
not quantify offsetting economic impacts, its finding of $5 million
increase in personal income is fictitious, it failed to estimate catch levels
beyond one year, all of which was unreasonable. The commercial
crabbers told it again and again its actions were wrong. It abandoned

traditional management goals for a zero sum fishery in which recreational
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DECLARATION OF SERVICE

LISALOU GOGAL states under penalty of perjury of the laws of the
State of Washington, as follows:

On this day, I caused the foregoing to be served upon counsel for
defendants by mail by depositing same postage prepaid in the US mail,
addressed to:

Michael S. Grossman

William C. Frymire

Attorney General of Washington
PO Box 40100

1125 Washington Street SE
Olympia, WA 98504-0100

[ also emailed the foregoing to said counsel at their e mail
addresses listed with the Washington State Bar Association and used by
them in connection with this case.

DATED this 16" day of April 2012 at Seattle, King County, Washington.

LisaLoou Gogal
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anglers incur to participate in sport
fishing, net economic values (often
referred to as “consumer surplus”)
represent the net or surplus amount
that anglers would (theorerically)
be willing to spend to participate

in sport fishing. Economic im-
pacts measure the importance of
the “sport fishing economy.”

Angler Expenditures

According to the U.S. Fish and
Wildlife Service (2008), all fishing-
related expenditures in Washington
State totaled about $905 million
in 2006 (7able 9). Trip-related
expenditures, which include food,
lodging, transportation, and other
trip expenses, totaled $355 million,
or abour 39 percent of all fishing
expenditures. Expenditures for food
and lodging were $118 million and
transportation expenditures were
$120 million. Other trip expenses,
such as equipment rental, bait, and
cooking fuel, totaled $117 million.
Each angler spent an average of $482
on trip-related costs during 2006.

Anglers spent about $550 mil-
lion on equipment in Washington
in 2006, 60 percent of all fishing
expenditures. Fishing equipment
(rods, reels, line, etc.) spending
totaled $139 million, 29 percent
of the equipment toral. Auxiliary
equipment expenditures (tents,
special fishing clothes, etc.) and
special equipment expenditures
(boats, vans, etc.) amounted to $347
million, or about 71 percent of the
equipment total. Special and auxil-

* iary equipment are items that were
purchased for fishing but could be
used in activites other than fish-
ing. The purchase of other items,

December 2008

Section 3 (cont.)

Table . Trip and equipment expenditures for sport fishing in
Washington in 2006 by resident and nonresident anglers
(in thousands of dollars)

3 ) () = B =
TYPE OF EXPENDITURE s A =
Food and lodging | $104,600 $13,278 $117,878
Transportation $97,508 $22,623 $120,130
Boating costs® $71,482 $2,136 §73,619
Other trip costs $36,686 $6,567 $43,253
Total trip-related
expenditures $310,276 $44,604 $354,880

$904,795

$63,087

Notes:

' Boating costs for non-residents were estimated basad on available data.

? Expenditures for equipment and total expenditures by all anglers in Washington do not equal the sum of
values from resident and non-resident anglers because these values were derived from different samples.

Source: USFWS 2008

such as magazines, membership
dues, licenses, permits, stamps,
and land leasing and ownership,
amounted to $64 million—7 per-
cent of all fishing expenditures.

Net Economic Values

Net economic values measure the
monetary value that anglers place on
sport fishing over and above what
they actually spend to participate
in the Fsheries. These values are the
appropriate measure of economic
value for a wide range of analyses
(including benefit-cost analysis)
that quantify and compare benefits
and costs. Total user benefits from
sport fisheries are calculated as the
summation of anglers’ willing-
ness to pay across all individuals
who participate in sport fishing.

Net economic values associated
with sport fishing typically are de-
termined based on the value of an

angler day (or trip). Angler surveys
often are used to estimate these val-
ues. Values differ by type of activity,
including species sought, mode of
fishing (e.g., shore fishing or fishing
from a boat), and angler success. As
described in Appendix A, net eco-
nomic values for recreational fisheries
focus on sport anglers only, and are
estimated based on a review of previ-
ous studies of anglers’ net willing-
ness to pay for fishing opportunities.
For this study, the following per day
values are used to estimarte the net
economic value of sport fishing:

» Salmon fishing in marine
waters, $58/day

» Other fishing in marine
waters, $60/day

» Shellfish harvesting, $43/day

» Trout fishing, $50/day

19
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Appendix A (conz.)

being equal, the lower the cost per
trip (vertical axis) the more trips the
angler will take (horizontal axis). The
cost of an angling trip serves as an
implicit price for fishing becausea &
market price generally does not exist q
for this acrivity. At $60 per trip, the
angler would choose not to fish, but
if fishing trips were free, the angler
would take 16 fishing trips. Ata cost
per trip of $20, the angler takes 10
trips, with a total willingness to pay

$375 (area acde in Figure A-1).

Toral willingness to pay is the tota.l
value that the angler places on par-
ticipation. The angler will not take
more than 10 trips because the cost
per trip ($20) exceeds what he would
pay for an additional trip. For each
trip between zero and 10, however,
the angler would actually have bcer%
willing to pay more than $20 (the
demand curve, showing marginal
willingness to pay, lies above $20).
The difference between what the an-
gler is willing to pay and what is ac-
tually paid is the net economic value.

In this simple example, therefore,
net economic value is $175 [($55
—$20) x 10 = 2)] (triangle bed in
Figure A- d angler expenditures
are $200 ($20 x 10) (rectangle 2bde
in Figure A-I). Thus, the angler’s
total willingness to pay is composed
of net economic value and total
expenditures. Net economic value
is simply total willingness to pay
minus expenditures. The relation-
ship between net economic value and

expenditures is the basis for asserting \ » Shellfish harvesting, $43/day
ok

that net economic value is an appro- " -
priate measure of the benefit an indi- TrouF fishing, $50/day
vidual derives from participation in » Salmon/steelhead fishing

/ an activity and that expenditures are in freshwaters, $58/day

not the appropriate benefit measure.
mnaitiis S.Ll:e out-of-pocket ex- » Other coldwater fishing
in freshwaters, $45/day

penses on items an angler purchases
ift order to fish. The remaining value,

net willingness to pay (net economic
value}, is the economic measure of - of 2
mM plied to the number of angler

costs of participation have been paid. daysto derive estimates;of total

» Warmwater fishing, $30/day

These per day values were ap-

——— ° nert economic values for all an-
POI this study, net economic values glcrs in Wa_shlng[on State.
to sport anglers is estimated based
on the findings of previous studies
focused on estimating net economic
values for different sport fishing
acrivities. These values are sum-
marized in Table A-1, with specific
values used to estimate the value of
freshwater and saltwater fishing for
different species highlighted. All
values in Table A-1 are presented
in 2006 values. In addition to the
values reported in Tzble A-1, net
economic values for trout fishing
($50/angler day) were derived from
the U.S. FWS’s special report (2003)
cited at the beginning of this ap-
pendix. The per-day values used to
estimate the net economic values
for sport fishing were as follows:

\u'ﬁ\‘ @.c,‘g\s“j{

» Salmon fishing in marine
waters, $58/day

» Other fishing in marine
waters, $60/day
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Azﬁpeﬂdzx A (cont)

Table A-1. Net economic values for sport fishing, by type of fishing and region

[Species Categery N | NORTHEAST | N | SOUTHEAST | N | INTERMOUNTAIN | N | PAGIFIC | N | ALASKA NATIONAL
Cold Water 58 20 116 13 4 3|
™in $3.75 $19.48 $6.62 $2.56 $2.56 33026 |
Max $149.57 $117.05 $420.57 $194.41 596.28 $53.85
| Average $38.54 5125 $62.54 $54.10 $53.80 $38.53
Median $27.04 $51.19 $47.22 $58.37 $31.47
Warm Water 118 63 38 7|
Min $0.48 $3.84 $13.05 $14.91 $19.34
BES $176.10 $254.30 $125.56 $471.01 3115.58 |
Average $42.67 $54.37 $45.55 $28.59 §55.58 |
WMedian $27.18 $E713 $32.54 T55.03 |
Coastal 11 34 24 )
I~ Min S2.47 $3.98 $5.80 38.14 |
Max $215.16 $990.22 $533.72 $272.19
I~ Average 36847 144,78 $140.08 $73.70
Median $7.34 §73.52 $102.10
lAnadromous 33 1 16 27 18 3
Min $0.35 $138.22 $15.11 $19.31 $20.73 54162 |
BLES 3149.61 13822 $55.00 $287.55 T84.40 $150.16 |
Average $30.41 $138.22 $51.20 $65.61 $40.76 §103.36 |
[ Median $4.65 $138.22 $40.21 $35.80 378,30 |
[Mixed 30 1 6 16
I~ Win 30.77 134,24 $26.77 $55.56
Max $61.91 $134.24 $217.71 $326.96
[ Average 320.08 3734.23 F50.28 3213.13
Median $18.32 $134.24 $36.18 $205.87
Not Specified 112 18 48 14 2 1
Min $4.51 $3.46 $11.286 $1.74 $85.18 $67.12
[ Max $390.45 $47E.77 $312.77 $119.87 $105.94 $67.12 |
Average $40.66 $93.47 $77.31 $36.10 $95.56 $67.12
Median $96.01 $34.20 $62.70 $95.55 %)
Note:

All values presented in the table have been converted to a 2006 base year.

Source: Derived from Bovle et. al 1987

December 2008
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Appendix B (conz.)

alternative uses of capiral
and/or there were alternative
employment opportunities,
NEV might be significantly

lower than the estimates shown.

Only commercial REI and NEV
“use” benefits are calculated.
There may be other non-use and
non-market benefits associated
with commercial fisheries that
would be additive to the use
benefits. For example, there
may be tourists who are drawn
to working waterfronts, and
their spending may generate
economic conrtributions and
add to economic wealth. There
may be (positive or negative)
passive use values associated
with commercial harvests that
should be taken into account in
the NEV calculation. Passive
use values are associated

with people wanting the fish
resource to exist but who may
not actually use the resource.

Recreational Fisheries
Analysis

The analysis of economic impacts
of the recreational fisheries was
conducted using the IMPLAN
economic input-output model and
the 2006 data set for Washington
State. IMPLAN (Impact Analysis
for PLANning) is a computer-driven
inpur-output model originally devel-
oped by the USDA Forest Service in
cooperation with the Federal Emer-
gency Management Agency and the
USDI Bureau of Land Management
to assist the Forest Service in land
and resource management planning.
The IMPLAN system has been in use

since 1979, evolving from a main-
frame, non-interactive application to
a menu-driven microcomputer pro-
gram that is completely interactive.
(Minnesota IMPLAN Group 2000)

The IMPLAN system comprises
two components: the software and
the database. The software performs
the necessary calculations, using
study area dara, to create regional
and state input-output models. The

'databases, which are available at the

county and zip code area level, and
which are periodically revised using
updated socioeconomic data, pro-
vide all the information needed to
create the IMPLAN models. The
primary input variables needed to
conduct an impact analysis us-

ing IMPLAN are estimartes of final

demand for products or services.

For evaluating the economic
impacts of recreational fisheries in
Washington State, angler spending
identified in Table 10 was first disag-
gregated to appropriate expenditure
categories based on spending profiles
identified in Southwick Associ-
ates 2007. These results were then
inpurted 1o corresponding sectors in
the IMPLAN model. The follow-
ing IMPLAN sectors, with types of
expenditures impurted to them, were

used for the IMPLAN model runs:

» Food and beverage stores
(used for food expenditures)

» Food services and
drinking places (used for
food expenditures)

» Hotels and motels—including
casino hotels (used for
lodging expenditures)

» Air transportadon (used
for airfare transportation
expendirures)

State and local government
passenger transit (used

for public transportation
expendirures)

Gasoline stations (used
for private transportation
expenditures)

Sporting goods, hobby,
books, and music stores (used
for fishing and recreation
equipment expenditures)

-

General and consumer goods
rental (used for equipment
rental expenditures)

» Other amusement, gambling,
and recreational industries
(used for boat launching,
mooring, guides, and land
use fee expenditures)

» Other sectors: all other
sectors of the Washington
State economy

Recreational spending estimares
were inputted into the IMPLAN
model separately for expenditures
made by all anglers, by resident
anglers, and by non-resident an-
glers. The ourpur of the model-
ing runs included estimates of
direct, indirecr, and induced
levels of employment and per-
sonal income ar the state level.

Final Report: Economic Analysis of the Non-Treaty Commercial and Recreational Fisheries in Washington State
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z

OFFICE OF PROGRAM RESEARCH

House of Representatives

January 31, 1883

MEMORANDUM
TO: Members, House Natural Resources Committee

FROM: W. Scott Morgan, Research Aralyst

SUBJECT: HR 278 - Fisherles Code Revision

Title 75 RCW —— the Fisheries Code — governs management of the state's
food fish and shellfish resources. Numerous enactments and amendments over
the years have called attentlon to the need for a major revlew and revision
to eliminate dupllicative, coniradictory, and outdated language and create a
more consolldated code withln a useful organization structure.

House Floor Resolutfon No. 82-113 called for the House Natural Resources
and Environmental AF-Fairs Comnitr.ee_ to unc_iartake such a2 revision.

Conmittee staff, with the cocoperatlon of Senate staff, and Fisheries®:
Department staff, developed leglislation for the 1983 session.

Scme basic parameters wlthin which the revisions were made follow:

1. No substantive changes In the law. /

In cases where statutes confllct or legislative intent is not clear,
the sections will be ldentified for the Comittee.

2. Use draftlng principles and style instructions contained in the Code.
Raviser's 8111 Drafting Guide.

Long sectlons. have been shortered and divided Inta subsections;
unnecessary provisos and legalese are ellminated where possible.

3. Consolidate sections and chapters where appropriate,

The working draft collapses 15 chapters down to 11 (see attachment).
The numerous sections setting forth commercial fishing licenses have
been combined into & sectlons which Include gear type, resident, and
nonresident fees. FPersonal recrestional 1icenses are [ncluded within
a single chapter. Commercial licenses moratoria are included In a

Exhihif A Eage 2 gl L L —

House Cfﬁcc Building, Second Floor, Olympia, WA, 98504 s Telephone: (206) 753-0520 '
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"single chapter and duplicatlve sections ellminated.

Where praciica?, use Game Code revisions of 1980 as a model.

Some portlons of the Fisheries Code are simllar to the Game Code.
Where practical, the Game Code has been used as a model . in
enforcement, admlnistration, and other areas. : ;

Rewrlte sections in clear and understandable !anguage.

Unmecessary Tlegalese has been ellminated In favor of clear,
understandable English. :

As a result, the bill repeals 108 secticns and decodifles 17 additional

sectlons.

R . 7. Exhijbit A, Page 3 of 21
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1983
SESSION LAWS

OF THE

STATE OF WASHINGTON

REGULAR SESSION
FORTY-EIGHTH LEGISLATURE
Convened January 10, 1983. Adjourned April 24, 1983,

Ist EXTRAORDINARY SESSION

FORTY-EIGHTH LEGISLATURE
Convened April 25, 1983, Adjourned May 24, 1983.

! 2nd EXTRAORDINARY SESSION

FORTY-EIGHTH LEGISLATURE
Convened May 25, 1983. Adjourned May 25, 1983,

P

i Published at Olympia by the Statute Law Committee pursuant to Chapter
{ 6, Laws of 1969.

DENNIS W. COOPER
Code Reviser



i, 40 WASHINGTUN LAWS, 1983 Is{ Ex. Sess.

chapter 12, Laws of 1955 as amended by section 2, chapter 171, Laws of 1963 and RCW

75.40.040; amending section 75.40.060, chapter 12, Laws of 1955 and RCW 75.40.060:

amending scction 3, chapter 183, Laws of 1975 Ist ex
on 3, . 5e55. as amended by secti
{I:}égp?:,r 230} Laws of 1977 ex. sess, and RCW 75.28.505; amending sectionydazl::g:ejr'
» Laws of 1975 Ist ex. sess. as last amended by section 1, chapter 43, Laws of 1979 ex

sess. and RCW 75.48.070; amending section 8, chapter 308, Laws of

RCW 75.48.089; amengﬂng section 9, chapter 308, I]..)aws of ’197?? ex. scﬁ.tn? RSES\SV E!I;d
48.090; amending section 10, chapter 308, Laws of 1977 ex. sess. and R.CW 75.48 lﬂi]:
amc_ndn}g section 11, chapter 308, Laws of 1977 ex. sess. and RCW 75.48.110; ar;wn.di .
section 2, chapter 327, Laws of 1977 ex. sess. as last amended by sect.ion I, éhaplcr ﬁr:‘g

chapter 12, Laws of 1955, section 3 chapter 227, Laws of 198] 4
) _ ) ) A and RC :
p_eal:qg section 75.04.080, chapter 12, Laws of 1955 and RCW 72.04.03‘3{ fgpgl?n?;;:
;l;}r64}[5(jg4.0190,t cthlc{ 12, }:aws of 1955 and RCW 75.04.090: rc[;ca[ing section

100 chapter 12, Laws of 1955 and RCW 75.04.100; re calin‘ section 7
chapter 12, Laws of 1955 and RCW 75.04.110; repealing section 9, cﬁapterwln;zsi?:\i«ls]gf

of 1955 and RCW 75.08.100; repealing section 75.08.140, cl '

RCW 75.08.140; repealing section 75.08.190, chapter 12, ‘La::sp Lt}r!lgzs,sl:n\;s Ro{rl"]n?s?ss e:}s;d
-190; repealing section 13, chapter 207, Laws of 1953 and RCW 75 08.203; repealin s :
tlon 75.08.240, chapter 12, Laws of 1955 and RCW 75,08.240; repealmg seotie
75.08.250, chaple_r 12, Laws of 1955, section 34, chapter 106, Laws ‘of 1973 aid RC:IP::
75‘08._250: regeallng scction 75.08.270, chapter 12, Laws of ll955 and RCW 75.08.270:
‘;esp;:glt:)r;% scc:wr: I.[ghal;‘ner 231_0, Laws of 1961 and RCW 75.08.290; repealing.scr.::l'iol;

-12.050, chapter 12, Laws of 1955 and RCW 75.12.050; repeali ‘sccti
chapter 12, Laws of 1955 and RCW 75.12.060; repealing sacti%?ggﬁgfgéh‘incz:iﬁz;ofgl
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WASHINGTON LAWS, 1983 1st Ex. Sess. Ch. 46

Laws of 1955 and RCW 75.12.080; repealing section 75.12.110, chapter 12, Laws of 1955
and RCW 75.12.110; repealing section 3, chapter 276, Laws of 1955 and RCW 75.12-
.150; repealing section 4, chapter 276, Laws of 1955 and RCW 75.12.160; repealing sec-
tion 4, chapter 108, Laws of 1957, section 1, chapter 234, Laws of 1963 and RCW
75.12.220; repealing section 3, chapter 234, Laws of 1963 and RCW 75.12.232; repealing
section 6, chapter 108, Laws of 1957 and RCW 75.12.240; repealing section 7, chapter
108, Laws of 1957 and RCW 75.12.250; repealing section 8, chapter 108, Laws of 1957
and RCW 75.12.260; repealing section 9, chapter 108, Laws of 1957 and RCW 75.12-
.270; repealing section 26, chapter 309, Laws of 1959 and RCW 75.12.280; repealing sec-
tion 1, chapter 227, Laws of 1981 and RCW 75.12.290; repealing section 75.16.040,
chapter 12, Laws of 1955 and RCW 75.16.040; repealing section 3, chapter 35, Laws of
1971 and RCW 75.16.110; repealing section 75.18.005, chapter 12, Laws of 1955 and
RCW 75.18.005; repealing section 75.18.010, chapter 12, Laws of 1955 and RCW 75.18-
.010; repealing section 75.18.030, chapter 12, Laws of 1955 and RCW 75.18.030; repeal-
ing section 75.18.040, chapter 12, Laws of 1955 and RCW 75.18.040; repealing section
75.18.050, chapter 12, Laws of 1955 and RCW 75.18.050; repealing section 75.18.060,
chapter 12, Laws of 1955 and RCW 75.18.060; repealing section 75.18.070, chapter 12,
Laws of 1955 and RCW 75.18.070; repealing section 75.18.090, chapter 12, Laws of 1955
and RCW 75.18.090; repealing section 75.20.010, chapter 12, Laws of 1955 and RCW
75.20.010; repealing section 75.20.020, chapter 12, Laws of 1955 and RCW 75.20.020;
repealing section 75.20.030, chapter 12, Laws of 1955 and RCW 75.20.030; repealing
section 75.20.080, chapter 12, Laws of 1955 and RCW 75.20.080; repealing section 2,
chapter 4, Laws of 1961 and RCW 75.20.120; repealing scction 75.24.020, chapter 12,
Laws of 1955 and RCW 75.24.020; repealing section 75.24.040, chapter 12, Laws of 1955
and RCW 75.24.040; repealing section 3, chapter 243, Laws of 1979 ex. sess. and RCW
75.25.030; repealing section 5, chapter 243, Laws of 1979 ex. sess, and RCW 75.25.050;
repealing section 6, chapter 243, Laws of 1979 ex. sess. and RCW 75.25.060; repealing
section 7, chapter 243, Laws of 1979 ex. sess. and RCW 75.25.070; repealing scction 2,
chapter 171, Laws of 1957, section 3, chapter 309, Laws of 1959, section 3, chapter 283,
Laws of 1971 ex. sess. and RCW 75.28.013; repealing scction 75,28.050, chapter 12, Laws
of 1955 and RCW 75.28.050; repealing section 1, chapter 40, Laws of 1975-'76 2nd ex.
sess, and RCW 75.28.083; repealing section 6, chapter 309, Laws of 1959, section 6,
chapter 283, Laws of 1971 ex. sess, section 2, chapter 141, Laws of 1979 ex. sess. and
RCW 75.28.087; repealing section 2, chapter 60, Laws of 1979 and RCW 75.28.097; re-
pealing section 75.28.150, chapter 12, Laws of 1955, section 14, chapter 309, Laws of
1959, section 6, chapter 73, Laws of 1965 ex. sess. and RCW 75.28.150; repealing scction
75.28.160, chapter 12, Laws of 1955, section 15, chapter 309, Laws of 1959, section 7,
chapter 73, Laws of 1965 ex. sess. and RCW 75.28.160; repealing section 75.28.170,
chapter 12, Laws of 1955, section 16, chapter 309, Laws of 1959, section 8, chapter 73,
Laws of 1965 ex. sess. and RCW 75.28.170; repealing section 75.28.180, chapter 12, Laws
of 1955, section 17, chapter 309, Laws of 1959, section 9, chapter 73, Laws of 1965 ex.
sess. and RCW 75.28.180; repealing section 75.28.190, chapter 12, Laws of 1955, section

18, chapter 309, Laws of 1959, section 10, chapter 73, Laws of 1965 ex. sess., section 9,

* chapter 283, Laws of 1971 ex. sess., section 8, chapter 327, Laws of 1977 ex. sess. and

RCW 75.28.190; repealing section 75.28.210, chapter 12, Laws of 1955, section 19, chap-
ter 309, Laws of 1959, section 11, chapter 73, Laws of 1965 ex. sess. and RCW 75.28-
.210; repealing section 75.28.220, chapter 12, Laws of 1955, section 20, chapter 309, Laws
of 1959, section 12, chapter 73, Laws of 1965 ex. scss., scction 10, chapter 283, Laws of
1971 ex. sess., section 9, chapter 327, Laws of 1977 ex. sess. and RCW 75.28.220; repeal-
ing section 75.28.230, chapter 12, Laws of 1955, section 21, chapter 309, Laws of 1959,
section 13, chapter 73, Laws of 1965 ex. sess. and RCW 75.28.230; repealing section 75-
.28.240, chapter 12, Laws of 1955, section 22, chapter 309, Laws of 1959, section 14,
chapter 73, Laws of 1965 ex. sess. and RCW 75,28.240; rcpealing section 75.28.250,
chapter 12, Laws of 1955, section 23, chapter 309, Laws of 1959, section 15, chapter 73,
Laws of 1965 ex. sess. and RCW 75.28.250; repealing section 75.28.260, chapter 12, Laws
of 1955, section 24, chapter 309, Laws of 1959, section 16, chapter 73, Laws of 1965 ex.
sess. and RCW 75.28.260; repealing section 75.28.270, chapter 12, Laws of 1955, section
25, chapter 309, Laws of 1959, section 17, chapter 73, Laws of 1965 ex. sess., section 2,
chapter 133, Laws of 1980 and RCW 75.28.270; repealing section 3, chapter 133, Laws of
1980 and RCW 75.28.274, repealing section 5, chapter 133, Laws of 1980 and RCW 75-
.28.276; repealing section 6, chapter 133, Laws of 1980 and RCW 75.28.277; repealing
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section 9, chapter 212, Laws of 1955, section 2, chapter 253, Laws of 1969 ex sess. and

RCW 75,28.281; repealing section 6 cha
/ 1N . » Chapter 141, Laws of 1979 ex.
;igfa??‘ repa?‘!mg;ec}:mn 124 chapter 283, Laws of 1971 ex. scssexanleesl%(?{"? %%?3;?
aling section 3, chapter 40, Laws of 1975-'76 2nd . . Mo
pealing section 1, chapter 173, Laws of 1973 1st ex.nses?‘af:issl‘l%% l'}ﬁc Xg ggﬂzsrgge}hz

e ® repca}ling section 6, chapter 184, Laws of
S ; ing section 7, chapt

sess., section 171, chapter 34, Laws of 1975-'76 2nd e.x‘ sc:g ':;u: alt;.l(ll\';“:ls;ga]dg?? o

geah_r;g shactmn 9, chapter 184, Laws of 1974 ex. sess. and RCW 75.28.480; re.iaea.!in ,s;:

01':);1plércj ;?u-iraifsl rl,;l;v;?of 1975 Ist E.x. sess. and RCW 75,28.525; rcpeal’ing sectit:;n 14

, Laws o cX. sess. and RCW 75,28.640; repeali i '

Laws of 1980 and RCW 75.28.800; repeali lon 3, cliagler 106 Laws Lo er LIS

-28.800; repealing section 3, chapter 106, La f

sess. and RCW 75.30.030; repealing scction 4, ch 3 i Sr i i
130; repe . ter 106, Laws of 1977

RCW 75.30.040; repealing section 3. cha b 30000

v .040; 5 pter 101, Laws of 1979 :

Ezz:lh_r;? section 71?.3?.02?5 c]fiplcr 12, Laws of 1955 and ROW 75 30, 0301 Zesg;igi?rfgﬂ il
i UOY, chapter 12, Laws of 1955, section 1, chapter 100 I‘,al f

and RCW 75.401(}50; repealing section 75.40.070, chapl];r 12, LlaWS\:; t:fgslg?:nngscci

Be it enacted by the Legislature of the State of Washington:

! NE'W SECT!ON: Sec. 1. In enacting this 1983 acl, it is the intent of
the '[cglslatl{re to revise and reorganize the fisheries code of this state to
clarify and improve the _administration of the state's fisheries laws. Unless
the con{ex_l clearly requires otherwise, the revisions made to the fisheries
code by this act are not to be construed as substantive,

Sec. 2. Section 75.08.010 chapter 12, Law >

.08.010, , Laws of 19

010 are each amended to read as follows: o1 and RCW 7508

This title ((shatt-be)) is known and may be o "Fisheri
O SIRtE 6 Wt Y be cited as the "Fisheries Code

NEW SECTION. Sec. 3. RCW 75.04.010, as amended by this 1983
act, is hereby decodified and recodified as RCW 75.08.011

Sec. 4. Section 75.04.010, cha |

. .04.010, pter 12, Laws of 1955
section 2, chapter 152, Laws of 1975 1s ex. sess. and RCWas?gIS:n;le{;i ”
each amended o read as follows: o e

((Ferms)) As used in this title or ((; : i
the direct(}r ((GF‘ 'ﬁSh‘Cl‘tUS‘ shali }mvu i(:(lml)l)iulsulglg ((lot;mﬁrdm)) 0
chapter)), unless the context clearly ((indicates)) r q ires otherwis

), | ; . requires oth :
(1) "Director" means the director of fisheries, S
(2) "Department" means the department of fisheries.

[1728)

WASHINGTON LAWS, 1983 1st I'x. Sess. Ch. 46

(3) "Person" means an individual or a public or private entity or organ-
ization. The term "person" includes local, state, and federal government

agencies, and all business organizations, .

(4) "Fisheries patrol officer" means a person appointed and commis-
sioned by the director, with authority to enforce this title, rules of the di-
rector, and other statutes as prescribed by the legislature. Fisheries patrol
officers are peace officers.

(5) "Ex officio fisheries patrol officer" means a commissioned officer of a
municipal, county, state, or federal agency having as its primary function
the enforcement of criminal laws in general, while the officer is in the ap-
propriate jurisdiction. The term "ex officio fisheries patrol officer" also in-
cludes wildlife agents, special agents of the national marine fisheries service,
United States fish and wildlife special agents, state parks commissioned of-
ficers, department of natural resources enforcement officers, and United

. States forest service officers, while the agents and officers are within their

respective jurisdictions.

(6) "To fish" and "to take" and their derivatives mean an effort to kill,
injure, harass, or catch food fish or shellfish.

(7) "State waters" means all marine waters and fresh waters within or-
dinary high water lines and within the territorial boundaries of the state.

(8) "Offshore waters" means marine waters of the Pacific Ocean outside
the territorial boundaries of the state, including the marine walers of other
states and countries.

(9) "Concurrent waters of the Columbia river" means those waters of
the Columbia river that coincide with the Washington-Oregon state
boundary.

(10) "Resident" means a person who has for the preceding ninety days
maintained a permanent abode within the state, has established by formal
evidence an intent to continue residing within the state, and is not licensed
to fish as a resident in another state.

(11) "Nonresident" means a person who has not fulfilled the qualifica-
tions of a resident.

(12) "Food fish" means those species of the classes Osteichthyes,
Agnatha, and Chondrichthyes that shall not be fished for except as author-
ized by rule of the director. The term "food fish" includes all stages of de-
velopment and the bodily parts of food fish species.

(13) "Shellfish" means those species of marine and freshwater inverte-
brates that shall not be taken except as authorized by rule of the director.
The term "shellfish" includes all stages of development and the bodily parts
of shellfish species.

(14) "Salmon" means species of the genus Oncorhynchus and includes:

Scientific Name Common Name

Chinook salmon
Coho salmon

Oncorhynchus tshawytscha
Oncorhynchus kisutch
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Oncorhynchus keta
Oncorhynchus gorbuscha
Oncorhynchus nerka

Chum salmon
Pink salmon
Sockeye salmon

(15) "Commercial" means related to or connected with buying, selling,
or bartering. Fishing for food fish or shellfish with gear unlawful for fishing
for_personal use, or possessing food fish or shellfish in excess of the limits
permitted for personal use are commercial activities,

(16) "To process" and its derivatives mean preparing or preserving food
fish or shellfish.

(17) "Personal use" means for the private use of the individual Ltaking
the food fish or shellfish and not for sale or barter, -

(18) "Angling gear" means a line attached to a rod and reel capable of
being held in hand while landing the fish or a hand_held line operated
without rod or reel to which are attached no more than two single hooks or
one artificial bait with no more than four multiple hooks.

Sec. 5. Section 3, chapter 112, Laws of 1949 a5 amended by section !,
chapter 183, Laws of 1975 Ist ex. sess. and RCW 75.08.012 are each
amended to read as follows:

((Ht-shat-be-the—duty-and-purpose—of)) The department ((of-fisheries
to)) shall preserve, protect, perpetuate and manage the food fish and shell-
fish in ((the—waters—of—the)) state waters and ((the)) offshore waters

((thereofto—the—end—that—such—food—fsh ~taken;
posscsso&;—soﬁmrdﬁposcd*o%afmchfhnmﬁmmh—mmwm—wiﬂﬁﬂr
pair-the-supply-thereof: monscrvaﬁon,—and)).

The department shall conserve the food fish and shellfish resources in a
manner that does not impair the resource. In a manner consistent ((there=
with;)) with this goal, the department shall seek to maintain the economic
well-being and stability of the ((eommercial)) fishing industry in the state
((of-Washington)). The department shall promole orderly fisheries and shall
enhance and improve recreational and commercial fishing in this state.

Sec. 6. Section 10, chapter 207, Laws of 1953 and RCW 75.08.014 are
each amended 1o read as follows:

The director of fisheries shall (( pervision))
supervise the administration and operation of the department of fisheries((;
and-shalt-cxercise-att-the-powers)) and perform ((al)) the duties prescribed
by law ({with—rcspcct—to—fond—ﬁsirand‘ﬂrcﬁﬁsh));l“h_c director may appoint
and employ necessary personnel. The director may delegate, in writing, to
department personnel the duties and powers necessary for efficient operation
and administration of the department.

. ((Wmm@mkwﬁﬂmwmmmwwﬂﬁ
director-of-fisheries; untesshe-has)) Only persons having general knowledge

of the fisherics resources and commercial and recreational fishing ((condi=
tions-and-of-thcfishing)) industry in this state((;-and-hasno)) are eligible
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for appointment as director. The director shall not have a ﬁnahqial interest
in the fishing industry or ((any)) a directly related industry ((directly-con=
nected-therewith)).

Sec. 7. Section 75.08.020, chapter 12, Laws of 1955 as amended by
section 87, chapter 75, Laws of 1977 and RCW 75.08.020 are each amend-
ed to read as follows:

lations-of-the-director:))

(1) The director shall investigate the habits, supply, and economic use of
food fish and shellfish in state and offshore waters.

(2) The director shall make an annual report ((cach—year)) to the
governor((;-containinga-statement-of-his-offictal actions;of)) on the opera-
tion ((and-result-of-the-taws pertaining-to-the-fish-and-shettfish-industry;))
of the department and the statistics of the fishing ((business;-and-sugges-
tions-as-to-needed-tegistation-whenever-he-deems-itnecessary)) industry.

Sec. 8. Section 75.08.025, chapter 12, Laws of 1955 and RCW 75.08-
.025 are each amended to read as follows:

The ((authority-of the)) director ((under-the-provisions-of-this-titte-shall

extend-tonegotiating)) may negotiate agreements with the United States
department of defense ((of-the-United-States;-or representatives-thereof,for

the-purpose-of-—coordinating-and-correlating-the—controt-of)) to coordinate
fishing in ((the)) state waters ((of-the-state)) over which the department of
defense((;-for nationat-defensc-purposes;)) has assumed control({(;-to-the-end

fishermen;—personnel-of-the-department-of -defense,—and-the-public;to—pro-
mulgate-and-enforeeregulations—for-restricted-fishing-in-said-areas—and-to
provide-for-such-patrot-of said-arcas-as- may-be-necessary)).

Sec. 9. Section 75.08.040, chapter 12, Laws of 1955 as amended by
section 1, chapter 212, Laws of 1955 and RCW 75.08.040 are each amend-
ed Lo read as follows;

The director ((shalt-select-and)) may acquire by gift, easement, pur-
chase, lease, or condemnation ((brought-in-the-name—of-the-state,-and—by

any-other—tawful-means—at—his—disposal,—such)) lands, water rights, and

rights of way, and construct ((aft)) and maintain necessary facilities
((ﬂmmmmay—bmmmy{orﬂmwxmwm—powqud‘mchﬁgc
of-the-duties-of-the-department)) for purposes consistent with this title.
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