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FILED
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AIG 31 2011
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09-1-05834-4 37051855  CTINJY 09-01-11

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 09-1-05834-4

VS.

JAMES ALAN OLIVER
Defendant.

COURT'S INSTRUCTIONS TO THE JURY

DATED this 34) day ofAugust 2011, W
DGE




A . (

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON ‘
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, )
) NO. 09-1-05834-4
Plaintiff, )
VS. ) JURY QUESTION
)
OLIVER, JAMES ALAN )
. )
Defendant. )
)

QUESTION:__ W[HAT PO wE M IF thU(' CoME TO
A Covewsiod (P (VE OF THe COUMTS

hvo 31 201 let e
DATE P@ESI&SI’NG JUROR \

 RESPONSE:

DATED:

JUDGE SUSAN K. SERKO
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INSTRUCTIONNO. _[7)

The State alleges that the defendant committed acts of Rape of a Child in the First
Degree against D.O. on multiple occasions. To convict the defendant of Rape of a Child
in the First Degree, one particular act of Rape of a Child in the First Degree must be
proved beyond a reasonable doubt, and you must unanimously agree as to which act has

been proved. You need not unanimously agree that the defendant committed all the acts

of Rape of a Child in the First Degree.
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INSTRUCTION NO. y
The State alleges that the defendant committed acts of Child Molestation in the
First Degree against D.O. on multiple occasions. To convict the defendant of Child
Molestation in the First Degree, one particular act of Child Molestation in the First
Degree must be proved beyond a reasonable doubt, and you must unanimously agree as
to which act has been proved. You need not unanimoﬁs}y agrec that the defendant

committed all the acts of Child Molestation in the First Degree.
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INSTRUCTION NO. _| ﬁ

To convict the defendant of the crime of Attempted Child Molestation in the First
Degree as charged in Count 111, each of the following elements of the crime must be
proved beyond a reasonable doubt:

(1) That between the dates of April 7, 1992, and April 6™, 2004, the defendant
did an act that was a substantial step toward the commission of Child Molestation in the
First Degree against D.M.;

(2) That the act was done with the intent to commit Child Molestation in the First
Degree against D.M.; and

(3) That the act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.

Ay
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INSTRUCTION NO. ﬁ
A person commits the crime of Attempted Child Molestation in the First Degree
when, with intent to commit that crime, he or she does any act which is a substantial step

toward the commission of that crime.
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INSTRUCTION NO. ,__@__

To convict the defendant of the crime of rape of a child in the first degree as
charged in Count I, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That between the dates of January 1, 2002, and September 8, 2009, the
defendant had sexual intercourse with D.O.;

(2) That D.O. was less than twelve years old at the time of the sexual intercourse
and was not married to the defendant and was not in a state registered domestic
partnership with the defendant;

(3) That D.O. was at least twenty-four months younger than the defendant; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.

1 .\v\
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INSTRUCTION NO. é_

A person commits the crime of rape of a child in the first degree when that person
has sexual intercourse with a child who is less than twelve years old and who is not
married to the person and is not in a state registered domestic partnership with the person;

2

and who is at least twenty-four months younger than the person.
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INSTRUCTION NO. _/_[

To convict the defendant of the crime of child molestation in the first degree as
charged in Count II, each of the following elements of the crime must be proved beyond
a reasonable doubt:

(1) That between the dates of January I, 2002, and September 8, 2009, the
defendant had sexual contact with D.O;

(2) That D.O. was less than twelve years old at the time of the sexual contact and
was not married to the defendant and not in a state registered domestic partnership with
the defendant;

(3) That D.O. was at least thirty-six months younger than the defendant; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. lZ‘

Sexual contact means any touching of the sexual or other intimate parts of a

person done for the purpose of gratifying sexual desires of either party.
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WASHINGTON POLYGRAPH SERVICE
HL. “BUD” KILLIAN
8101-HIDDEN VALLEY DR

LACEY, WA 98503

Lance Hester | November 2,2010

Attorney at Law
1008- So Yakima

Tacoma, WA

RE: James A. Oliver

Direct Issue Polygraph Examination

No Deception Indicated

.A Backster direct issue polygraph examination was administered to

JAMES A. OLIVER on November 2,2010 regardmg whether or not he
touched his daughter Drew’s vagma.

A Five Channel Lafayette polygraph instrument was used to conduct this
examination and was in good working order.

All questions were reviewed ahead of time to insure a common meaning.
The attorney furnished the charging papers for review.

Based on the physiological responses produced by this subject on (3)

Eanub?
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WASHINGTON POLYGRAPH SERVICE
H.L. “BUD” KILLIAN
8101-HIDDEN VALLEY DR
LACEY, WA 98503

three polygraph charts and a numerical evaluation of those charts, in the
opinion of this examiner NO DECEPTION WAS INDICATED when he
answered NO to the following relevant guestions:

33- Have you ever touched your daughter Drew’s vagina ?

35- Regarding Drew- did you touch her vagina ?

It is my professional opinion based solely on the reactions on the

polygraph charts, James was answering truthfully to the above questions.

The polygraph charts are available for review by the police examiner.

Sincerely,

/AEM '/@,u;
H.L.”Bud” Killian
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DEFUrTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 09-1-05834-4
. VS, _ .
JAMES ALAN OLIVER, A PLAINTIFF'S MOTIONS IN LIMINE
Defendant.

COMES NOW the Plaintiff, State of Washington, by and through Pierce County

~ Prosecuting Attorney Mark E. Lindquist, by and through his Deputy, Tim Lewis, and

respectfully moves this Court to grant the following motions in limine regarding trial in this

matter.

FACTS

The State has charged the defendant in this matter in_count one with Rape of a Child in
the First Degree against D.O. (DOB 9/20/1999); in count two with Child Molestation in the First

Degree against D.O.; and in count three with Attempted Child Molestation in the First Degree

against D.M. (DOB 4/7/1992). The State has alleged that counts one and two occurred between

September 20, 1999, and September 8, 2009. The State has alleged that count three occurred

between April 7, 1992, and April 6, 2004, when D.M. was approximately five years of age, D.O.

is the biological daughter of the defendant. D.M. is the former step-daughter of the defendant.

Dunng initial disclosures and her forcnsxc interview, D.O. stated the defendam touched

intimate parts of her body on numerous occasions, and on at least one occasion penctrated her

Office of the Prosecuting Attorney

State v. James Alan Oliver (09-1-05834-4) - 930 Tacoma Avenue South, Room 946
Tacoma, Washington 98402-217]

State’s Motions in Liming D URQGINAL " Main Office: (253) 798-7400

JAY
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vagi is fingers. During these same disclosures and subsequent interviews, D.O. further
: T———

stated that she had also been toughedﬁ@naggrogﬁalel);l;y her older broth;_;_'_[;;@r_@gomeg_.

D.0. has indicated that her recollection is that she was touched by her brother on only one such.

Joccasion, and that the touching differed from that perpetrated by the defendant. D.O. and D.M. '
have also both maintained, consistent with statements of other witnesses interviewed in
pr@paration of this trial, that they have never been touched in any manner by their mother’s
current husband, Glenn Whitworth, and that D.O. did not have any contact lwith Mr. Whitworth

unti} after her disclosure of the defendant’s abuse. Glenn Whitworth was convicted of Rape of a

Child in the Third Degree on May 7, 1996, after pleading guilty to having sexual intercourse

| with a fifteen year old girl when he was twenty-four years of age.-

MOTIONS

1. The State respectfully moves this Court for an order in limine precluding
reference to or testimony regarding the prior conviction of Glenn Whitworth, his
status as a convicted sex offender, or his prior status as a registered sex offender.

II. The State respectfully moves this Court for an order in limine précludiﬁg
reference to or testimony regarding allegatlons by D.O. regarding her brother,
Tyler Montgomery

1. The State respectfully moves this Court for an order in limine permitting the
State fo redact portions of the forensic child interview, subject to admission,
-referring to or regarding Glenn Whitworth or Tyler Montgomery.

: The State respectfully moves this Court for an order in limine precluding
examination of Tyler Montgomery as a witness intended or likely to elicit
invocation of his Fifth Amendment right against self-incrimination.

ANALYSIS
When a defendant seeks to introduce evidence connecting another person to a crime, or

implying that another person may have committed a crime, the proponent must lay a proper

) . Office of the Prosecuting Atiomey

State v, James Alan Oliver (09-1-058341) 930 Tacoma Avenue South, Room %46
State’s Motions in Limine Tacoma, Washinglon 98402-2171
Main Office: (253) 798-7400
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09-1-05834-4 37099324 ORDSMWO  08-12-11
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY ™. .
STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 09-1-05834-4
V8.
' MOTION AND ORDER FOR
JAMES ALAN OLIVER, DISMISSAL WITHOUT PREJUDICE AS
TO COUNT I ONLY
Defendant.
DOB: 07/01/70
SID #: WAL6826355
MOTION

Comes now the plaintiff, herein, by its atternzy, MARK LINDQUIST, Prosecuting
Attorney for Pierce County, and moves the court for an order dismissing Couat Il of the second
amended Information without prejudice in the above entitled action, on the grounds and for the
reason that the victim and her family have expressed significant reservations regarding the rigors
of undergoing asecond trial in this mafter having so recently completed the first trial. The
mother of the victims is concerned about the emotional toll this process and the first trial has
taken on her children and does not believe they could endure a second trial gt this time. For this
reason, the State respectfully moves this Court for an order of dismissal without prejudice, as to

Count [1T of the seconded amended Informatien only, in this mafter a this me.

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402.2171
MOTION ORDER FOR Telephone® (253) 798-7400
DISMISSAL -1
© 1 . emAnt

N
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PIERCE cs:oum WASHINGION |

IN THE SUPERIOR COURT OF THE STATE OF WASHING TSR SJOFK, County ot 1

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, )
)
Plaintiff, ) No. 09-1-05834-4
)
Vvs. )
)
JAMES ALAN OLIVER, ) VERDICT FORM C
) Count II1
Defendant. )
)

We, the jury, find the defendant, James A. Oliver

(Write in "not guilty” or "guilty")

of the crime of Attempted Child Molestation in the First Degree as charged in Count II1.

DATE:

Presiding Juror

N\
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ORDER
The above entitled matter having come on regularly for hearing on motion of MARK
LINDQUIST, Prosecuting Attorney, and the Court being fully advised in the premises, it is
hereby;
ORDERED that Count III of the second amended Information only, of the above entitled
action be and same is hereby dismissed without prejudice. The guilty verdicts previously
accepted by the Court asto Counts I and I remain in full force and effect, and the defendant is to

remain in custody until sentencing pursuant to Counts I and II of the second emended

Information.

DATED the E% day of September, 2011.

/ JUDGE

e

SEP C9 201

Office of Prosecuting Attorney

930 Tacoma Avenue S Room 946

Tacoma, Washington 98402-2171

Telephone: (253) 798-7400
MOTION AND ORDER FOR phone: (353)

DISMISSAL -3

cediamine Aot




DATED: this ’Z-‘#’l day of September, 2011

MOTION £ND OFEDEF FOR

DISMIS3AL -2

Pedimaninn And

05-1-05834-4

MARK LINDQUIST

Pierce C whmey

A }T_%Mm— '
TIMOTHY LEWIS
Deputy Prosecuting Attorney
WSB#: 33767

Office of Prosecuting Attorney
930 Tacuma Avenue §. Room 946
Tacoma, Washinglon 98402-2171
Telephone. (253) 798-7400

N



IN THE Jiv. _Ap22e/5  COURT FOR WASHINGTON
IN AND FOR /,ﬂﬂj/i’//??é 7z#2

S. Lt of (aStin UC/jm

Plaintiff

COUNTY prerés Cocert#Y

No. (oA No. 42757~ 711

v : DECLARATION OF SERVICE BY
: MAILING
Ojﬂ&{j ﬁ// ES : Oeﬁg,lg/'anﬂls Piv S< Brief
Defendant. LA 0010 |
Iﬂiﬂ% /éﬁ&t” , the Defendant, in the above entited ‘cause,‘ do
hereby delclare that I have served the following documents;
: _ — o
Do Se_ Suppleaental Brer dnd dznendie? 55 2
. m B oX
‘ e = <=0
= o L0
PARTIES SERVED: 5 o 280
E = v—";_?‘
. =z — =
CLERK OF THE COURT PLAINTIFF / PROSEC ORW
iy A9 Ry
Valolis . TL Yatoce ¢t /@Zc&zﬁ%ﬁ .
, / , 7
95D _/Srzvanlasi 20

10 [deema Ave. S. Kaom 746
M3 ] TS~ 06

e — . Taem, WA, 95402 -217)
Talevns, LTS /02 -~ (/)5

That I deposited in with the Unit Officer’s Station, by

processing as Legal Mail,

with First Class Postage at: &( jﬁ?,(//////,géﬁ &/72’//’@7 M]‘df ] WJ gﬂ)(

Yo A= She/tmy LyA. TI53Y / E BLOG.,
Dated this A (gpgﬂég -~ day of. /3

2o — Z2o/Z

1 certify under the penalty of perjury under the laws of W ashington that the
aforementioned 1s true and correct.

—/&Mé&%&/&- / pme s N

(Sigmerure)




