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1) Did the trial court abused it' s discretion in elli.iwir;m Mr ' 4' 7
rrt

N.), • •- r• 

Lundy' s Bell . Jumoino charges to go forward when the ca-us'z:-.cApni,g4:....u) • 

failure to appear was his being in custody of o recognized Indian

and his being compelled to attend tribal court during - the

saMo period of time as his missed appearance at the Thurstan

County Superior Court violating both the Supremacy Clause and the

Fourteenth Amendment of the United States Constitution? 

Did the trial court abuse its discretion and vlo ate Mr

Lundy' s right to procedural due process under the Fourteenth

Amnrimnt when it failed to send the issue of the tribe1 chuvt' s

jurisdittion to the 9th Circuit' s, Oestern Dist. of WPshington at

Jecoma resolving treaty- sovereignty issues before allowing the

bial- jumping issue to go • ward? 

1) 



3) Did the trial court violated the appearance of fairness

doctrine in the proceedings against Mr Lundy individually or

eummuletively? 

4) W ' trial court barred from hearing the charges of bail- 

jumping against Mr Lundy under the Common Lew Doctrine of

Forfeiture by Wrongdoing? 

6) Did the trial court abuse it' s discretion in not giving a

uncontrolled circumstance' affirmative defense instruction on

his Bail Jumping because Mr Lundy was in front of 2 tribal court

at the same time causing his failure to appear? 

6) Did Mr Londy• recieve ineffective assistance of counsel at

trial. when counsel among other things failed to hbject to the

court' s jurisdiction over the bail jumping charge, argue the

tresty- sovercignty issue, challenge the states witness on the

tresty- sovereichtv issue, argue forfeiture by wrongdoing, or

present s limiting instruction of uncontrollable circumstances? 

7) Did the trial court abuse its discretion, demonstrate bias

and violated the appearance of fairness doctrine as well as Mr

Lundy ' s Fourteenth Amendment Right to Due Process and Equal

Protection when he used ( 9). of Mr Lundy' s previous class C

felonies which should have washed out in his offender score for

sentencino? 

2) 



0) Did th e trial court abuse it' s discretion and violate the

appearance of fairness doctrine when it resentenced Mr Lundy to

an exceotional sentence a second time, after having been remanded

back by the appellate court for resentencino? 

9) Should the appellate court resentence Mr Lundy to the

presumptive mid- range of his standard range to correct the trial

court' s errors and refusal to - ixercise discretion upon remand? 

II. HISTORY OF THE CASE

The State charged Mr Lundy with Possession of a Stolen Motor

Vehicle and two counts of Unlawful Issuance• of Bank Checks, all

et: curing in March of 2009. CP 2• 3. By the time of trial, the

state had added three counts of Bail Jumping, . including

allocations that Mr Lundy had missed court on July 1, 2009 ( Count

IV) and October 10, 2000 ( Count VI). 00 3. 

To support the Bail Jumping charges, the state presented the

testimony of Suoerior Court employee Kelly McIntosh. RP ( 1/ 26/ 10) 

192= 239. Thee reviewed for the jury 27 documents admitted by the

court. Exhibit 0 was an uhrodactod copy of Clerk' s Minutes from

Mr Lundy ' s initial appearance. The minutes indicated ( among other

things) that Mr Lundy was indigent, and that the court had " found

prohabig couoo for initial arrett and detention. Exhibit 9, 

Supp. C. The packet of exhibits else included three different

3) 



unredacted Bench Warrant Orders, each uf which sat forth the

court' s findings in su'pport of the warrant: " the court now

finding that after proper notice the Defendant has failed to

appear as scheduled for [ the] hearing". Exhibits 15, 27 35, 

Subp. CP. After explaining the documentary evidence to the jury, 

McIntosh testified that Mr Lundy did not " offer any bona fide

explanation for not being present." RP ( 1/ 26/ 10) 227. Defense

counsel did not object to any of this evidence, or request

instructions limiting the jury' s consideration of it

Mr Lundy' s wife testified thnt fir Lundy - missed court on one

occasion because he was in jail at the Chehalis Tribal Sail, and

that he had missed on another occasion because he wes in court at

the Chehalis Tribal Court ( which is only held one day per month). 

RP ( 1/ 26/ 10) 255- 266. It also appears that Mr Lundy had

scheduling conflicts with the Pierce County Superior Court. 

The Court : gave the jury one " to convict" instruction for

each bail jumping charge. Instructions Nos. 20- 22, Supo. flP. After

tho instruction were read to the jury, the bailiff notified the

court that the jurore had only one question: Drily Instruction 20

required the jury to find that the defendant " knowingly failed to

ppear before a court." RP ( 1/ 26/ 10) 34JJ- 3.50. The judge corrected

instructions 21 and 22, and re- read them to the jurors when they

returned to court the next day. RP ( 1/ 27/ 10) 359- 362. Even after



this correction, Intructiari s No 20, 21, and 22 placed different

standards before the jury to convict on thtea counts of the same

charge. 

Before the jury was re- instructed on the morning of January

27, defense counsel reqested an instruction aegsrding the

uncontrollable circumstances', defense to Bail Jumping. The court

declined to give the instruction. RP ( 1/ 27/ 10) 335- 550. Defense

counsel did not propose eny specific written instructions

relating to the affirmative defense. 

Mr Ldndy. was- aquitted of Count IV. ( Bail Jumping on

September 23), and found guilty of all the remaining charges. CF

7. The trial court found that Mr Lundy hed 9 prior adult

felony convictions end three prior juvenile, felony ocnvict!Lons. 

CP 5- 6. According to the court' s findings, Mr Lundy spent a

period of nearly ten years without committing any crime that

resulted in a subsequent conviction. The court did not find thst

he was in custody durinp this period which would . toll the statute

of limitations for washing out the Class G prior convictions for

Mr Lundy' s Offender Score . CP 5- 6. Disoite the prior Class 0

felonies having washed out, tha court included them in his

offender score. RP ( 2/ 4/ 10) 3- 23, 29 6- 6. Defense counsel did not

object to the offender score calculation. RP ( 2/ 4/ 10) 4. 
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On April 13, 2012, Thomas Doyle 858A Nn. 10634, as ettornaV

for appellate Lundy, filed a brief of appellate nd Division II

reoerding Mr Lundy ' s resentencing. Mr Lundy was provided a copy

Of this brief on April 17, 2012 at the SCCC by institutional

legal mail. Mr Lundy now files this timely Statement Of

Additional Grounds in accordance with RAP 10. 10. 

III. ARGUEMENT

A Court Can Abuse Its

Discretion In Many Ways! 

Firstly, a court can abuse its discretion when it makes an

error of law. See e. g., Republic of the Phillipines v Pimantel

553 US 851 ( 2008)( m[ A] court by definition abuses its discretion

when it makes an . error of law."); Koon v United States 518 US 81, 

99- 100 ( 1996)( same). 

Secondly, when it makes a error of fact. See.: e. g., United

States v Washington 98 F3d 1159 ( 9th Gir) , review denied, 116 SCt

301 ( 1995)( EA] -" court abuses its discretion if... its rests its

decision on a clearly erroneous finding of material fact."). Se

also e. g., State v Dixon 159 Uin2d 65 ( 2006). 
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The Superior Court Did Not Have

Jurisdiction Over The Bail Jumping
Issue Because Of Tribal Sovereignty

It is well- establishen that Federal Treaties and Sovereignty

issues superceed State . law and jurisdiction. Sae e. g., 3knkamish

Indian Tribe v United States 110 F3d 506 ( 9th Cir 2005) 

A treaty between the united States and an Indian tribe ' is

essentially a contract between two. sovereign nations' 

Washington v Wash. State Commercial Passinger Fishing Vessel

Assn. 443 US 658, 675 ( 1979)( Fishieng Vessel). Nonetheless, 

treaties constitute the ' supreme law cf the land,' Bread v

Green 523 US 371, 376 ( 1996)( per curiam), end they have

occasionally been found to provioe rights of •action for

equitable relief against non- contracting parties, see United

States v Winnane 198 US 371,- 377 ( 1905). 

Equitable relief, however , merely ensures compliance with a

treaty; that is, it forces state governmental agencies and

their officers to conform their conduct top federal law." 

In the case at hand Mr Lundy was in custody at the Chehalis

Tribal Jail being held for court at the Chehalis Tribal ,Court. 

The Chehalis Tribe is a federally recognized sovereign entity

within the United States. It h s the authority to set laws, and

have courts to enforce chose laws. See e. g., State v Moses 1

Wn2d 370 ( 2002) 

The sovereign nature of Indian tribes is not disputed. 

Indian tribes are unique ' sovereigns. Indian tribes posses

those attributes of sovereignty not withdrawn by treaty or
statute, or by implication because of their dependent • 

status. United States v Wheeler 435 05 313, 324... ( 1978). 

We have held Indian tribes to be truely sut generis, but

possessing some of the powers and characteristics akin to

those of other sovereigns. CLueets Band of • Indians v State

9) 
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9) The Tribal Court had no jurisdiction to hold Mr Lund'!/ 

and should have OaDvered him ± the Thurston County

Superior Court an a timely 0a51 li for his hearing. 

out either why it was not in tha Thurstan County 5uparior Court

authority to move forward. It ehouln have aither: ( A) refPrrad

the metter to the Federal District Court; Western District of

WePhington at Tacoma for an evidentiary hearing and ruln. 5se

e. q., County of Lewis v Allen 14,9 F3d 1226 ( 9th Cir 1996). Or ( 8) 

Declared its lack of jurisdiction and dismissed the charge. See

e. g., Haywood v Drown US 126 5Ct 2105 2126 ( 2009) 

uThs Supreme flourt has recently reamphisized that, 

Io] ithnot jurisdiction - c. ho court cannot . procead at all in

any cause. 2urisdicitien is power to declare law, and when

ceases to exist, the only function remaining to the court
is that of annauncino the fact and dismising the cause." 

But That Is Not What The Court Did. 
It Grabbed Jurisdiction For Itself

The Thurston County 2ro- 4ecuter relied on the testimony of

Kell y McIntosh to establish thu alemonts of bail jumping. Ms

McIntosh introduced herself as on employee of the Thurstan County

Superior Court, and ostabliehno jar credenia3s co an ' expert on

court procedure, . and explained what uach document meant and how

it related to Mr Lundy' a charge. RP ( 1/ 26/ 10) 192, l65- 224. After
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Judicial Bias Against Mr Lundy
Is Demonstrated In Several Ways

1) Using Mr Lundy' s Previous Class C Felony
Coonvictions For Uffener Score Demonstrates Bias

Sae e. g. State v Ervin 169 Un2O B15 ( 2010)( an band) 

This case concerns the proper interpretation of ROW
9. 94A. 525( 2)( C), which governs when class C felony
convictions may be Included in a person' s offender score. 

That statute provides in relevant part: 

C] less C prior felony convittions. shall not be

includad in the offender score if, since the last date of

release form confinement... pursuant to a felony conviction, 
if any, or entry of judgement and sentence, the offender had

spend five consecutive years in the community without
committing any crime that subsequently results in a

conviotton... 

Secause Ervin, for a period of five years, did not

commit any crime subsequently resulting in s conviction, and

because Ervin was not confined pursuant to 8 felony
conviction during that period, his prior class C felonies

washed out and should not have been included in his offender
score. Wee therefore reverse ths. Cdurt of Appeals and remand

for resentencing." 

Here Mr Lundy had no felony convictions for a period of ten

years. Twice as long 2S Mr Ervin or the period reouir' nd by RCU

9. 94A: 529( 2)( f"). Thus the use these old ' washed out" class C

felonies to inflate Mr Lundy offender score and justify an

exceptional sentence did several things: 

13) 



1 ) It was done in violation of both statutory jurisdiction

anri Washington Supreme Court ruling on the subject. 

2) It violated Mr Lundy' s federally protected Equal

Protection Rights. See e. g., Cleburne v Cleburne Living

Center 473 US 432 ( 1 985) (( 1) The equal protection clause

essentially requires that all persons similarly situated he

treated alike. [ and] ( 2) Equal protection violation occurs

when government threats someone. differently than another who

is similarly situated.). 

2) Having Multiple To Convict Instructions
Also Demonstrates Judicial Bias

Here, Mr Lundy had three counts of Bail Jumpind ( counts IV, 

J, VT), Count TV. had one instruction while counts V. end VI. had

another. This allowed the jury to convict on seperate basis. The

jury actually acquitted Mr Lundy on count IV. But convicted him

on counts V, and VI. with the different instruction with e lower

burden. This violated Mr Lundy' s Fourteenth Amendment rights to

Due Process and Equal Protection. See a. n., Devereaux v Abbey 253

F3O 1070 ( 9th Cir 2001)(" Fven if there is no analogous canulew, 

right can be clearly established on the has is of common sense. 

4.) 



IV. CONCLUSION

1. It is clear that no reasonably disinterested parson with

knowledge of the law and facts against Mr Lundy would say tho

proceedings against him were fair. 

2. The trial court abused its discretion, making errors af law

and fact during trial, sentencing and recentencing. 

3. The proceedings ogainst Mr Lundy violated the Appearance of

Fairness Doctrine. 

The proceedings agEinSt Mr Lundy violated his fodorally

prodected right- under the First, Fifth, Sixth, and Fourteenth

Amendments to the Constitution. of tho United States of America. 

5 The trial court violated both statutory and Washington Supreme

Court elaw in using Mr Lundy ' s privious class C felonies which

had washed out to unlawfully inflate his sentence. 

6. It is abundantly clear the trisl j lege was biased against. Mr

Lundy. 

15) 



7. This court can and Should correct the manifest injustice of Mr

Lundy' s exceptional sentence by re sentencing him itself to the

mid- range of his standard range sentence in the interest of

justice since the trial court refuse s to. 

This court should grant Mr Lundy any other such relief es this

court deems necessary to correct the Constitutional deficiencies

in the proceedings against Mr Lu

V. OATH

1 declare that the foregoing is true and correct under threat of

perjury, under the laws of the State of Washington. 

Dated this 9th day of May, 2012 at the Stafford Creek Corrections

Center , Aberdeen, Washington. 

Signed, 

Petitioner, Pro Sa
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DECLARATION OF MAILING

PURSUANT TO GR 3. 1

DELCARATION

I, John M Lundy, declare that on 5- 9- 2012, I dopcsitod the

following document: Statement of Additional Grounds; Pursuant to

RAP 10. 10, or a copy thereof, in the internal mail system of the

Stafford Creek Corrections Center and made arraignments for

pos to: 

Washington Court of Appeals

DIV. 2

950 Broadway, Suite 300

Tacoma, WA. 96402- 4454

Thurstan County Prosecutor
2000 Lakeridge Dr SW, 

Olympia, WA 96502

Thomas E Doyle

Attorney for Appellant
PO BOX 510

Hanaville, WA. 98340
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I declare under penalty of perjury under the laws of the Sta7.7, e17f

cD - - 
IN) . Cn

Washington that the foregoing is true and correct. 

Dated this .9th day of May, 2012 at the Stafford Creek Corrections

Center, Aberdeen, Washington.. 

J Lundy, • Petitionar Pro Se

Declaration of Mailing)- 


