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participating defendants a true second chance to accomplish rehabilitation

or to show otherwise that criminal conduct is not likely to occur in the

future[.]" Royce Ferguson, 13 Wash. Practice: CRIMINAL PRACTICE AND

PROCEDURE, § 3504, at 38 (3rd Ed. 2004). A defendant, who is afforded

this " second chance," when they elect to reoffend, violates this

cornerstone of any diversion agreement and the decision to seek

revocation is not "unreasonable." To hold otherwise, is to allow such

defendants to have a "third chance," or in Mr. Roberts' case, a "fourth

chance," as they continue to violate the criminal law. A prosecutor "may

property require strict compliance with the diversion conditions." United

States v. Hicks, 693 F.2d 32, 34 (5th Cir. 1982).

Mr. Roberts notes that the criminal misconduct forming the basis

of the motion was resolved in the other courts without a guilty finding. As

the Supreme Court has already observed, how the charge forming the basis

of a revocation action is resolved is irrelevant. City qfAberdeen v. Regan,

170 Wn.2d 103, 239 P.3d 1102 (2010)(discussing probation revocation).

What is relevant is whether the underlining misconduct establishes a

violation of the criminal law. Id.

Nor is it availing that the prosecutors in the other forums decided

to resolve their cases without a guilty finding. A prosecutor in one

jurisdiction cannot, absent extraordinary circumstances, limit the

discretion or the decision-making authority of a prosecutor in another

jurisdiction. See generally, State v. Yates, 161 Wn.2d 714, 734-741, 168

P.3d 359 (2007)(Pierce County Prosecuting Attorney not barred from

seeking death penalty based on negotiations by the Spokane County

Prosecuting Attorney). Thus, it is immaterial how the prosecutors in those

other jurisdictions opted to resolve Mr. Roberts' matters in evaluating

whether the Lakewood diversion agreement should be revoked.
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Moreover, properly applying the requisite prosecutorial discretion

Mr. Roberts also argues that the proper analysis also entails an

examination surrounding the commission of the new criminal acts or the

relationship to the crime on which diversion have been entered-into.

Brief qf'Respondent at p. 10). However, this request unnecessarily

intrudes on the discretion afforded to the prosecutor on separation of

powers grounds. Kessler, 75 Wn. App. 639. Under Mr. Roberts'

approach, trial courts would now be in the position of determining which

crimes merit revocation of diversion agreements and which ones do not.

Taken to the extreme, trial courts would also be in the untenable position

of being asked to relitigate cases which have resulted in a conviction to

determine if the conviction was "just" or not.

Where a defendant elects to reoffend, revocation of a diversion
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CONCLUSION

This Court should reverse and remand this matter back to the

Lakewood Municipal Court.

DATED: May 31, 2012. r`
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