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A ARGUMENT IN REPLY

1. The State did not prove bevond a reasonable doubt
that My, Motuliki was guilty of residential burglary

The essential elements of residential biuslary are that the
gt

defendantenter ar remain in a dwelling with the intent to commnita

crime against persons or property inside. RCW 9AS2.025(1): Statew,

Devitt, 152 Wn. App. 907,911, 218 P.3d 647 {2009}, CP 31, Mr.

Metaliki’s residential burglary conviction must be reversed and
dismissed becanse the State did not prove beyond a ressonable doubt
that {1) the building fn question was a dwelling ar {2) that Mr.
Motuliki entered the building. Brief of Appellant at 7-9 (hereafter
ROA).

Adwelling” is defined by statute as a building or structure
“ordinarily used by a person for lodging” RCW 9A.04.110{7). The
building in Mr. Motuliki's case, however, was unoccupied and there
was no evidence it was habitable. The State argues the honse "was
still furnished” and the deceased owner’s sister was preparing for a
garage sale. Briefof Respondent at 6 (citing 1bRP 132-33) (hereafter
BOR)., The record does net support the State’s assertion. The sister,
Betty Janudewicy, testilied that there were things in boxes inside the

house and "some furniture” in the front room becanse “we were going



to getout” 1bRF 132, Ms Janulewice's testimony did not establish
that the house was furnished and habitable, as argued by the State.
The State also clains this Court should not consider My,
Meotaliki's sufficiency argument because be did provide argument and
citation to legal authority. BOR at 7. Mr. Motuliki referrved this Court
to the necessary legal authority - the residential burglary statute, the
statutory detinition of "dwelling,” and the facis contained in the
verbatim report of proceedings. BOA at 7-8. Mr. Motuliki is not
required to provide an appellate opinion exactly on point, as this
Court is capable of reasoning from the statutes and factst The
statutes and facts, for example, were the only authority this Court
needed to decide that a defendant charged with vesidential burglary

was entitled to instructions on the lesser-incladed offense of second

inquestion was s dwelling. State v. MeDonald, 123 Wa, App. 85, 90,

96 P.3d 478 (2004). This Court mustreject the State’s arpument to
the contrary.

Concerning Mr, Motaliki's argument that the State did not
prove bevond g reasenable doubt that be entered the residence, the

prosecutor responds that Mr. Motuliki's fingerprint was found on a

UThis was exactly what the jury was required to do. CP 21 {Instruction 1)

Tk



window pane removed from the house and that Deputy Andrew
Kennison saw Mr, Motuliki "come gut of the back of the house,” BOR
at 7. Thisevidence, however, does not provide the needed proof.
Deputy Kennison testified that, from 40 to 50 vards away, he saw
someore exit the back of the house “real briefly” at dusk. 1aRP 70-7 1L
The deputy also testified that My Motuliki was “very similar” to the
man he saw, but he could not be completely sure. 1aRPF 102-03. And,
whtile Mr, Motuliki’s fingerprint was found on the window pane taken
out of the house, itwas on the outside and not the inside of the
window pane. 1bRP 185,

The State has the high burden of proving every element of g

crime beyond a reasonable doubt. Jacksenv. Virginia, 443 U.S. 207,

315-16,99 5, Cr. 2781, 61 L. Ed, 2d 560 (1979). Bven viewing the
evidence in the Hght most favorable to the prosecution, the State did
ot prove beyond a reasonable doubt that Mr, Motuliki entered g
cwelling with the intent fo comnit a crime against persons or
property therein. His conviction must be reversed and dismissed.

Devilt, 152 Wn, App.at 914,



2. The State did not prove beyvoend a reasonable doubt
that Mr. Metuliki was guilty of possessing a stolen
motor vehicle
The State also did not prove beyond a reasonable doubt that
Mur. Motutikd knowingly possessed a stelen vehicle, as it did not prove
e possessed the pickup truck fn guestion or knew it was stolen. RCW

JASG.068{1); State v. Plank 46 Wi App, 728, 731, 731 P.2d 1170

(1987},

The State argues that it proved possession becaus
& witness saw the person whoe burglarized the housedriving the truck.
BOR at9, The withess in question, Walter Raschke, testified that he
saw a man driving and the white pickup truck, sad the man later went
into the yard of the burglarized house and out of Mr, Raschke’s sight,
1aRP 44, 47, Mr. Raskehke did not identify Mr. Motuliki as the person
who he sawdriving the pickup. 1aRP 40-53, He did not even say Mr.
Maotuliki looked "similar” to the person, as did Officer Keanison, 1aRP
40-53, 104-03. Thus, the State proved only that items that appeared
to helong to My, Motuliki were found in the truck, not that he was i
possession of the pickap.

The State also argues it established that Mr. Motudiki knew the

pickup truck wag stolen because his property was in the truck, the



owner said the truck had been "trashed and damaged,” and Mr.
Motuliki was committing a burglary, BORat 9, This argument is
unpersuasive. The only item inside the truck that was identified as
Mr. Motulikt's was a cell phone, and its presence in the truck does not
prove Mr. Motuliki knew the pickup was stolen, 2RP 214415, 217,
249, The fact that the pickup was not in the zame condition it was
when the owner lost it does not establish that it was obviously stoleny;
notevery truck on the road is in pristine condition. 1akP 60-81, 6.
And, the prosecutor’s-clain that Mr Motuliki must have known the
truck was stolen because he “was in the process of committing a
hurglary” is both tllogical and an inflammatory appeal to consider

propensity evidence. BOR at 9; see State v, Fuller, 169 Wn. App. 797,

B28:31, 282 ¥.3d 126 {£012) [evidence defendant planned a robbery
improperly admitted propensity evidence in prosecution for murder
and felony murder based upon robberyl.

Looking at the evidence in the Hght most favorable to the State,
the evidence does not establish beyond a reasonable doubt that Mr.
Motuliki was in knowing possession of a stolen motor vehicle, His
conviction must be veversed and dismissed. Plank, 46 W App. at

733,



3. Mr. Motuliki did not receive the effective assistance
of counsel guaranteed by the federal and state
constitutions

The Sixth Amendment guarantees the vight to effective

assistanee of connsel, United States v, Oronde 466105648, 656, 104 S

¥

Ct 2034, 80 L Bd. 2d 657 {1984). Mr. Motutiki had a prior conviction
for theft, and when he denied the conviction on cross-examination,
the State successfully admitted a certified copy of the judgment and
Seatence, guilty plea statement, information and citation as evidence
pursnant to ER 609(a}(2), 2RP 238-40, 296; Ex, 26. Mr. Motuliki's
attorney did not provide effective assistance of eounsel because he
failed to examine My, Motuliki gbout the prior conviction on direct
examination and, once Exhibit 26 was admitted on cross-examination,
he failed to offeran Instruction informing the jury that the prior
conviction could only be used in determining hiz credibility, BOAat

14-20 {citing inter alia State v, Brown, 113 Wn2d 520, 529, 782 £.2d

3 ¥

376-77, 30 P34 522 (2001}, ¢ffivmed on other grounds, 147 Wn.2d

The State firstresponds by misinterpretine M, Motuliki’s
¥ v g

argument. M. Motudiki does not avgue that defense counsel was

6



"compelied” to ask his client abont his prior theft conviction an divect

examination. Compare BOR at 12-13 with AGB 15-14 {pointing ant

the tactical reasons for this practice, quoting Statev, Thang, 145

Windd 630, 646, 41 P3d 1159 (2002)1. Appellate courts review a
claim of ineffective assistance of counsel based upon the facts of the

individual case. Strickland v, Washington, 466 1.5, 668, 690, 104 5 Ct.

205,80 L, BEd. 2d 674 [1984). Mr. Motulild argues counsel’s faflure to
do so was deficient performance based upon the facts of his case, not
that lmiting instroction must always be requested,

The State also claims that M, Metuliki did not deny the prior
conviction, but simply appeared “confused.” BOR at 16, A review of
the transcript. however, shows that Mr. Motuliki said he had not been
convicted of thelft and he had never seen the court records, Exhibit 26,
before. ZRF 238-39. He later sald he remembered going to court but
did not remember even being convicted of theft. 2RP 240, He thus
denied the prior conviction,

The State then posits redsons why defense counsel’s failure to
address the conviction on divect examination was reasonable. The
State theorizes, without citation to guthority, that a reasonahle

attorney would have gambled that the prosecutor would chese not to

7



guestion Mr, Motuliki about the conviction or even forget to do so.
BOR at 14 The State even claims that a prosecutor would chose not
impeach a defendant with a theft conviction because the evidence
might be challenged on appeal. This arguiment is specious, however,

because theft {s a crime of dishonesty that may always be used for

admissible for impeachment}. Moreaver, prosecutors know that
juries are often swayed by evidence that the defendant has a prioy

criminal conviction. See State v, Newton, 109 Wn.2d 69, 74-75, 743

P.2d 254 (1987} (noting studies showing jurors more likely to cotwvict
when they know the defendant has a prior record and stating
prosecutors are aware of the “utility of such evidence in obtaining
convictions”). Competent coungel thus would askif the State intended
to use any convictions o impeach the defendant under ER 609 in his
14 faddressing defendant’s motion In Himineg concerninig possible ER
404(h} evidence}.

Quce the State cross-examined Mr. Motuliki about the prior

it

theft conviction, it admitted certified copies of the “shophifting”



citation, the information alleging theft from Goodwill, Mr, Motuliki's
auiity plea statement, and the jJudgment and Sentence showing he
recelved @ one-year suspended sentence and two vears of probation.
Ex 26, The jury thus had the opportunity to fully examine it during
deliberations. Ex.26; 2RP 301, Lnthis circumstance, there is no
reason to believe that the fury would forget the evidence. Competent
counsel would have requested a limiting instruction, inforning the
wry of the Emited purpose for which it could use the impeachmeant
evidence, and nhiected when the prosecutor argued the theft
conviction showed “what kind of & person” Mr. Motuliki was, 2RP

2896; 11 Washington Practice; Washington Pattern Jury Instructions:

Crinainal WPIC 5.05, at 172 (2008); Browr, 113 Wn.2d at 529
(hmiting instructions of “critical impertance”}.

Duce again, the State claims that Mr, Motuliki argues his
attorney was “regquired” to request the instruction and argues his
counsel was ineffective "ax amatter oflaw.” BORat 16, 17, Iustead,
fie stmply argues that competent counsel would have requested a
Hmiting instruction in this caze.

The State also eniticizes My, Motuliki for referring this Court to

g



&0 imiting instraction when it s requested by the defense. BOR at
18, The State is correct that Brown addresses evidence admitted
ander both ER 609 and BR 404(h). However, Brown states that g
limiting instruction "should be given™ when prior offenses are

113 Wi.2d at 529, Other authorittes citied by Mr. Motuliki and the
prosecutor also amply support the rule that the trial convt must give g

162 Wn. App. 324, 333, 253 P.3d 476 {2011); Paty, 108 Wi App. 376-

~3

77.
In reviewing a claim of ineffective assistance of counsel, the
appellate courts presume that defense counsel’s decisions were based

upon a legitiniate trial strategy. Strickland, 466 U.S. at 689, But

defense conusel’s strategic choices must be reasonable ones. Roev,
loves-Urtega, 528 US A70, 481, 120 S.Cr 1029, 145 L. Ed. 2d 985
{2000} In thiscase Mr. Motuliki was on trial for burglary and
possession stolen property, and his defense rested on the jury
believing his testimony. There was thus no reasonable tactical reason
not to admit the prior conviction on direct examination, Inaddition,

Mr. Motulili dented that be had a prior theft conviction on cross-

16



examination, and the State thus admitted a copy of the Judgment as
well as his guilty plea and the charging documents.

In this circumstance, there was uo legitimate tactical reason for
defense counsel notto offer a jury instruction such as WPIC 5,05
limiting the jury’s consideration of the theft conviction to cradibility.
Without that instruction, the jury was free to conciade the prior theft
meant that M. Motuliktwas a thief who deserved to be punished.
This Cewrt must conclude that defense counsel's performance was
deficient.

inight of the fack of a positive identification of M. Motaliki
and the gircumstantial nature of the pase, defense counsel’s deficient
performance prejudiced Mr. Motuliki. His convictions must he
reversed and remanded for a new trial,

4, The sentencing court lacked statutory authority to

ovder My, Motuliki to may a2 $1,200 “trial per diem

fee” in addition to a $550 court costs

Mr. Motuliki argues the trial court lacked statutory authority to
order him to pay a $1,200 “jury per diem” fee as part of his sentence,
BOA at 21-23. The State responds that the §1,2000 was proper
because iwas parvol the recoupment for Mr, Motuliki’s courg

gppointed counsel, BORat 20-25

1t



The State’s argument (s based only upan the placenient of the
$1,200 figure in the Judgment and Sentence under the letters “PUR
BOR 20; CF 84, The State further claims that Mr, Motuliki’s attorney
“has been a contracted court-appointed defense in Clark County for
well over adecade” d. The State, however, provided no authority
for this factual statement, This Court should ignove the State’s

reference to facts not in the record. RAP 10.3{a1{6}, (b} [requiring

references fo the record inresponse briel); Litho Colon I v Bacilic

Bmployers Ins. S0, 959 Wi, App. 286, 305-06, 991 P.24 638 {1999)
{rules otappellate procedure designed to facilitate faty and efficient
review of the record).

The State also argues Mr. Motaliki waived the vight to appeal

g

the impasition of the “trial per diem fee” by not objecting at the
sentencing hearing. BORat 21-24. This Court should reject the State's
argument, as Washington permits appeals frony improper sentencing
orders,

Appellate courts normally address {ssues that were raised in
the trial courts, but have the discretion to address other issues as well

RAP 2.5(a); State v, Ford, 137 Wa.2d 472, 477,973 1.2d 452 {1999),

in Washington, ervoneous or illegal sentences may always be



addressed for the first time on appeal. Ford, 137 Wn.2d at 477-78,

-w

484-85 {eriminal history): State v. Mendoza, 165 Wn.2d 913, 919-20,

205 B.3d 113 (2009} {criminal history); State v, Hunter, 102 Wa. App.

630, 633-64, 9 P.ad 872 {2000} {drug fund contribution), rev. denied,

142 Wn.2d 1026 {2001); State v. Palne, 69 Wr. App. 873, 884, 850

P.2d 1369 (State’s appeal of sentence below standard rangel, rev.
denled, 122 Wa.2d 1024 (1993} (and cases cited therein),

Sentencing is a critical stags in a ariminal proceeding
Permitting defendants to challenge an illegal sentence on appeal helps
ensure that sentences are in compliance with the sentencing statues.
Mendoza, 165 Wn.2d at 920, Moreover, the rule inspires confidernice
in the criminal justice systent and is consistent with the Sentencing
Reform Act’s goal oi‘unﬁm ‘m and proportional sentencing. Id; Ford,
137 Wn.2d at 478-79, 484; RCW 9.94A.010(11-{3), Mr. Motulikiis not
required to show that the sentencing ervor meets the RAP 2.5(a)
reguiyement of manifest constitutional error.

Finally, the State responds that the trial court was not reguired
to make a specilic factual finding that Mr. Motuliki was financially
capahle of paying the ordered legal financial obligations, BOR at 22-

24, Mr. Motuliki did not assign ervor to the court’s faiture to make a

?"’%‘



tfinding concerning his ability to pay. This issueis not before this
Lowrt
B, CONCLUSION

For the reasons stated above and in the Briet of Appaliant, Mr.
Motulild asks this Court to reverse and dismiss his convictions for
residential burglary and possessing a stolen motorvehicle because
the State did not prove the elements of each crime bevond a
reasonable doubt In the alternative, the convictions must be reversed
and remanded fora new tvial because Mr, Motulik{'s constitutional
right to effective assistance of counsel was violated. In dddition, the

trial cowrt lacked statutory authority to order a $1,200 trial fee.

DATED this _{ &ay of November 2012,

Respectfully submitted,

Elaing L. Winters— WSBA #7780
Washington Appellate Project
Attorneys for Appellant
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