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A. ARGUMENT IN REPLY

L The State did not prove beyond a reasonable doubt
that.Mr. Notuliki was guilty of residential burglary

Nlotuiiki entered the building. 'Bri
I

ef of Appellant at 7 -9 (hereafter

BOA),

A "dwelling " N, defi ned by statute Lis at building or structure

oii pet .foriodgirsg." RCW9A.04,110(7j. The

building its Mr, Moufliki's, cisejauwever,was unoccupied and the're

mu, no evidence it was habatable. The Sta.te, th.e house"w is.

still furnished" .nd thed'ecoased msister See ws preparing far i
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toget out." IbRP x.;32. Ms. J;inti[E - i.cz s testis €ii.ojiy did €gut. e tablish

that the house was furnished and € €: alt:, as argued by the Stag.

he State also clai ms this Court should . of consider, Mr,

Motulik 's sufficiency argu- ient € ec_ause be did. provide =a€ Burt e nt and

citation to ie(yal authoritE =. T30R at 7, Mr, Mote € €iki'referred this Court

to the € ecessary legal authority tli.v residential burglary statLae, the

statu delfirrititrn >'of "c:lvvelling," arid the facts contained irx the

verbatim report of proceedings, gs, i:3C ?A'at 7-8, IMr. Motuliki is riot

rrid to p ro ide ari appellate opinimi exactly on Point, as this

Court is capable of reas from the statutes and facts.€ The

statutes and-facts, for example, the Only authority this Cour

needed to decide that a defendant charged Witt, ree;ic;erjti.al burglary

was entitled, to instr °:ac:tiom on the lesser offe of sec - on

degr burglary due to disputed evidence as to whether the building

in question was a dwelling. State v. McDonald 123 Wn App. 85, àil',

96 P.:3ci''' 78 (2004-1, 'This € ourt``raie €st'rejectt̀he State's aigtar'raor€ttE

the contrary

Coriceir!nin9 !fir, Nlot- rliki's ar,gumerar that the State slid' not

prove beyond a reasc -sn able doubt that he entered. the r wide- c'eY, the

prosecutorreslacnd., Mat Mr, INIotul €k'sN eras itr€,an on a

bus was exactl what the Iim-,Y was required to da CP Z I (lnsir'ticdon 1.1
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window pane removed from the "house 'Ind that Dep Andrew

Kennisoi saw Mr. Motuliki "COTIIeffllt of tl, bw:k of the house,' BOR

t 7. This evidence, however, dows not providethe needed proof,

Deput Ken testified thit.,froni 40 to 50 yards away, lie saw

soyneone exit the back of the house "Peal briefly" at dusk. L.IRP 70-71..

The deputyalso testified that Mr, MoUlliki was Nery similat" to the

man he ,akv, but he* COUld TIot be completely sure, 1aRF"102-01 And.,

while Mr, Motuliki's fi - tigerprint was found on the win.dow pan.i talhen

out of the house, it wa.s (in the outside> and not the Inside of the

1bRP 155,

The State has the high bi.irden. of provi t every element of a

cri beyond a reasonable do€ bt. kicj  j  gg - - i v. Vi _, 443 U& 307,

315-16, 99 S. U 2781, 61 L 11 560 (1.979). Even viewing the

evidence in the light most favorable to the prosecution, the Ratie did

aot prove beyond a reasonable d.oubt that Mr, Motuliki eMxored a

dwel ling wit the intent to commit a crime ":: Lnfl list Persolls orznl 0

property therein, His conviction must be reversed a d i "', 1,11 Issed

Devitt. 152 Wn, App. at 91.2.
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2. The State did not prove beyond a reasonable, doubt' >>
that Mr. Mottfli iwas guitty of possessing a stolen
motor vehicle

e State also did n.ot prove bc?yc -ar d a reasonable doubt that

Mr. Motuliki knowingly possessed a stolen vehicle, as it dick not prov

it;e possessed the laiektrla fi € °trt.k in tlatesf9rar or knew it was stolen. RCW

9A,56, 068(1-); {; 8(1 -), ,S_tcatf yj ank '{D Ir - i..''tt_p, 728,731 ', 731 1 1,170

1987),

The State argues that itp possession bee pus

a witness saw the e€' who burgla the iliac €se driving thet truck.

BOR. at 9, 'fibe witne in question, Walter Ra3sf_'.E ke, testified That lie

saw a to r; €ra driving and the white pickup truck, ;€€ d the man later went:

into the yard of the biar;larized l:t,us- e',and out of i'Iy, Rasc'1ke's sight:

IAIP 4.4, yi. 'Mr. Raskchke , I'd €acct idetatifyMr. Motuliki as the persori

who he s;a -vv driving the pickup, Ia I 4Il - -5 3, Fle dick meat. even scat' Mr:.

Motuhki lratjked "similar" to theperson, as did Officer Kennison..1; -)R'''

40 € ?Z ThLi's, the State proved only that items Omit appeared

to l}elcat z to Mr. Motulikittrliki vv ere r=r trtrcl i €i the trtcla,''xa.at that lie n a iz ,

possession of the pickup.up.

The Mate also argues it established that l n Motuliki knew the

pickup truck was stolen because his property was in the truck, the

4



owner said the truck hod been "trashed and damaged," and Mr.

Moti,ilikiw isco omitting abL BORat9, 'This argunle

unporswasive. The only item inside the truck that was identided as

Nfi Motuliki's was a cell phone and its presence in the truck does not

prove MT. Motulliki knew the pickup was stolen. 2RP 2,14 15,:= 17,

249, The fact that the pickup, was not in the same condition it was

when the owner lost it, does not establis'n that it was obviously stolen;

not every tcuck c-,n the road is in pristine condition. IaRP60-61,62

And, the prosecutor's claim that Mr. Motuliki must have knmvn the

tru ck was stolen because bw "was- J n the process of Comim-tittinga

burglary" is both illogical and an. inth-affirnator'yappeal to copsider

propens,ityevidence, 130Rat9; see & & Qit -r, 169 Wm, App, ' 797,

828-31,282P3dl26(2012)(

impiroperly adi-nitted propensity evidence in pi•osecution for murde '

and felony murder basedupon robbeni).

Looking at O. evidence in the ligli favorable to One State,

Ch.p evidence does not establish beyond a reason.a.ble doubt ttmt Mr.

otuliki was In knowing possessjon of <a stolen III() toy vehicle, His

conviction must bei'eversed and disn Plank, r6 Wn, App—at

731
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3. Mr. Motuliki:` >.did not receive the effective assistance
o counsel, guaranteedantee by the federal and state
Constitutions

The Six tlt̀ AtiaEìai mer t gu. it anteei's the i igobt: to erxective

of f uu., €set. United. States v, -Crfla c:, 466 US, 648, 656, 10

ft 203%80 L, EA 2d 657 (1984). Mr, Motulik had a prior cmwiction

for theft:, and r+vheia aril tfePied the coriviction mi crossexamimition,'

the State successfu admitted a certified copy of the Judgme'tit. and

Sentence, guilty plea statum.efit, ifil and Citation as evideti €'

tai € € uant to ER 609(a)(2) 2RP 238 -40, 296; x, 26. Mr. Moti.€likl's

attorney did. not provide ffective assistance of comisel_becaus he

ailed to examine Mr i' of hki ;bout dae prior conviction e7ti diriilCt_

ex,amination and, once Exhibit 26 was ad_- muted on cross- exa- minatiO ,

lie filed to offer an. instructioti fnfor €mi €gig the jury that the prior

Conviction could only be use iti determining his c_redib lity, BOA at

12 "201:itii.giiateralia S-L to v. llio ri, x.13 Wii,2tl 52O, 529, 7Ei2 P.2d

1013,'787 P,2 l 906 (1990 _t t >t_ e`ttIe `:' tti 108 Wn. App. ; 64,

376 -77, 30 P-3 d 5 22 (200 >+1), iffcara_c)t_t,tt_ftii_; lei.,; W11,2t1:

71̀_'x', 58 P, 3t 2 7'3 (2002))'•

The Strata ti.rst respondsby tiiisinterpreting Mr, Mot €tliki's .

argument. Pvl € Motuliki dies tacit argue that defense counsel was

6
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conapelled" tip ask his chentabouthis priorthc conviedon on direct

ex-amination, foijif I' - i AOB 1 5-"16 (pointing outBOO at 12 3 wid.

the tactic reasons for this practice, quoting Stjte vj'hI , ang 145

W-n—M. 630 646, 41 RM 1159 (2002)). AppeAlate courts review a

claim of ineffective assistnce of cotinsel bascd upoii fine facts, of the

individual case.. Sjjrickjijjcj. , isWII tun, Z 466 11S, 668 690 1 4 Ly,-IN-L — , 0 S, C

2052, 80 L E'd, 2d' 674. ('1984), Mr. lb otuliki argues counsel's failure to

do so was deficient perfa- rmance based u pon tyre facts, of his case, rm.- t

that l4niting instruction imust al : ys b P- requested,

The State also claifns that Mr. TvIoulliki did not deny the prior

coriviction, but simply appeared "confuf , ed.` BORat 16 A review of

the transcript however, shows that Mr, M
I

otuliki. said he had not bobn

convicted of theft and he had never seen the court records, EM 26,

before, 2RP 238-39. He latersaid he retnembered going to court but

did inot remernber even being convicted of theft., 2RP 240, He thus

denled the prkw conviction.

The State then posits reasons why defense coimsel'sfaflurp- to

address the conviction on direa examinatio was reasonable. The

State theorizes, vvit'llout citation to authority, that .a reasoriable.

attorney would have gamble dl that the pr'osecutor would chose not to



queslion Mr,. Motuliki aboutthe conviction or even forget to dig so,

BOR at 14, The State eveti claims thata prosecutnt woold chose not

impeach a defefwith a theft conviction becaise the evidence

might be chillenged. on appeaL This argumen-t is SDedous, however,

because tb.eftis a crin of dishonesty that may - alwavS be used for

impeachment under EIR 609(a)(2) y. l  , 11-6 W fi,? d S 3 1, ALE 5,

806 Fl, 2 d :1.2 (1.9 9 1) (thEft j scri -m e of rl.i ih o n es ty that i s

a In 10 1c - iissible fori.mpeachment), Moreover,prosect,) wtia t

juries are often swayed by evidence that defendant has a prior

I t19WI,,2d 69,74

P,.'Zd 254 (1987) (noting studies shmvvring jLirors more likely to convict

when they know the defendant lhaSa PrI101' Ye Cord and stating

prosecutors are aware of the "taility of sadh e-vidence in Uhtaining,

Convictions"), C.a.mpetei.t comisel thus would ask if the State intended

to tine any convictions to impeach the defetid.ant - k-Inder El R 609 in 1

motions in -Iiinine, thus eliminating ai.iy surprise. See CP 8; IaRP 9-10,

14 (addressing defendant's motion Jm limine concerning possible. ERZ

404(b-) evidence).

Once the State Mr, Motdiki abou the. prior

theft cmivictionjIt adi certified copies of the "shoplifting'

8



Citad,01 the inforl all egin theft. from Goockvill, Mr, N-Iowhki's

c-miltv plea statemem, and the Judgment and Seritence showing he

received,i one-year susponded sentcmce and two years ofprobation,

Ex, 26. The jmy tams had the opportuiaiity to fullyexam hae it during

deliberations. Ex. 26; 2RP 30 1. -n this drcu.Ti there is no

reasmi to believe that the fairy would ft)rget the evidlence, Competent

counsel would have reqiested a limitiing, r1h.0 the

juxy of which it could use thei

eviden.ce, and objected when the prosecutor argiied the theft

con.viction showed "i-viiat kind of a person" Mr. MoUllik" was, 2RP

296; 11 Washington Practice: Washington Pitteri jury .jnsti.

Crimimall WPIC 5.t! 5, at 172 (2000); Brown, 113 Wn,2d a 529

limiting imtructio "critical importance").

Once again, the.Stabe claims tha Mr. Motifliki argues his

attorney a u !; II  Satorney was "reqtdred' to request thehancl rg e- I ',

counsel was hieffective "as a matter of law," 13OR at 16, 1T. Instead,

be simply argues that corripetent counsel - woukl have requested. a

limiting instrixtion hi this cease!

The Stite - criticizes Mr, Motiiliki for refeuhig this Court to

fin, ' for the proposition that the trial court must give an E R

9



009 limiting 4istruction when. it is requested by the defense, BOR at

18, The State is currect that B evidt nce. adi

under both ER 609 and E'R 40 - FI owc!ver, -BrLnyjj states that a

limiting instruction "s'DoLd be Ogiven" When prior Offenses are

a d ni .1itted u n d 0 r ER 6099 on-ly fo r th e Purpose of credi b i I i tly, Rrown

113 Wn-2d at 529. Other authorides citied b,v.Mr. Nlotutiki and the

prosecutor akso anaply support the rule that the trial cm- must give a

limiting Instruction When defense counsel requests cone. State v. Dow,

1.62 Wm App, 324, 333, 253 1 . 3d 476 (20 Ilatu 108 Wn, App, 376

7 / 7

In reviewinga claim of Ineffectiveassistance0tho

appeflate courts pr esurne that defense counsel's dleclsions were based

upon a legitim."I.tetrial strategy. 5rrickj4rjjd, 466 US. at 689. But

def'emst; ('C3 #-"rlsel "s strategic inust bert- ones. Roe v.

gLi, 528 US, 470 4-81, 120 S. Ct, 1029,,14,9L. Ed, 2'd 9B5

2000), In this case Mr. Nlotuliki was m trial for burglary and

jstolen, property, aiid his defense rested on the- jurI y

behevi.ng his testimony, There was thus no reasonable tactical reason

not to adn the prior Conviction on direct examination, In addition,

M r, Motulilri denied that lie had a prior theft conviction on cross-

10



examination, and the Butt-' thus admitted i1 `i-f3py of the jlldgl "i3ent as

well as his ga.rlrlt4y plea and the ch -ing cfot:tiaraent:',

In this CiIt̀iiFZ"1stance, there was no legitimate tact ca- i iè'ason for

defense counsel not to offer a jury instruction :such as WPIS 5.015

Iii-taiti the co sideraticrn +:af the theft conviction to er edih lity;

Without that instruction, the jury mis free to conclude. tl - ie prior theft

nleant that Nlr. Mot ilil:i was to thief who deserved to be'pr €ifished .

This lacnirt mist conclude that defense you.- rsel's performance was

deficient,

In light of the lack of a positive identifi cation of 1~'1_r - €lotulik

lIa;:l the circum nature of the ca-se,, defense Counsel'sdeficient;

performance' prejudiced Mr, fry €ataalik'i, His convictions insist lie

reversed and remanded fora new triat

4, Tiae sentencing court facked statutory rauttio€ i to

order Play i ' otaaiiki to ni ay a $1,20 0 "trial per dieni
fee" in addition to to 50 court assts

Mr. Iulotc hkl argues the trial court to

order him to pay a $1,,::'()t} " jury per diem" tee tI s faiart of his scratenc.e;

fly A at 21-21 The State respo€"rcas that the $1,2000 was ;groper

bec fuse it was p art of the < €'ecou pment for Mr. Pvlotr liki's r_ourrr

spfacairat. c4rnsel, fir?l; t 2{# l'`



The State's argument is based only upon the placemient of dhe

1,200 figure in the Judgment mid Sentence un.de• the letters TUB!'

BO R 20; CP 84, The ,State further claims. that lmr. Motuliki's attorney

fia,s been a cotitracted. court-appointed defense in Clark County for

well ever a decade." Id. The State, however, provided rio authority

for this f , ctual statenietit. "Mis Court sbotild jgfiore the State':

to fiias not in the record, RAP 10.3(a)(6), (b) (requiring

refe to the record in response briel); Litho Colorr, Inc, v. Pacific

E.mqL)Ioy2E.rs.In.s...Co., 9, Wri, App,- 286, 305-06, 991 R2d 638 (1999)

rules ofappellate procedure desJgned to facilitate fair and efficient

review of therecord).

The State also argues Mr, Motuliki waived the right to appeal

the imposition of the "trial per diem free" by not objecting at the

sentencinghearing,. BOR, This Cotirt should reject the State's

argument, as Washington permits appeals froni if - riproper st-n

Orders.

Appellate courts normally address issuei diA wer e. rai.seo- iri .

t trial -, Our rs, but have the discretion to address, other issues its well.

RAP 2.5[a); 137 Wn,2d 472, 477 973 1 -1 ,2d 452 (1999),

In Washington, erroneous, or illegal sei may always be



Ford, 137Wn.2dat477-78,

484-85 (crimi nai h story) State v-M end oza, 1.65 Wn,2d 91 3 919 -?0

102Wn-App,

630,633-64.,9P.3d872(2000,)(di

142 Wn.2d 1026 (2001); State. v. Paine n69 W , App, 873, 884, 850

P, 2d 1369 (State's appeal of sentence below standird range Key,

AmLQA, 12"2 ANn.2d 1024 (1993) (an.dc, cited therein).

Sentencing is ;a critical swge in a crimiiial procee al tng,

Permitting defendants to challenae an .1flegal sentence on appeal helps1, 0

Onsljx that sentences are in comphzinc.e with the sentencing SWtues,

Mendoza, 165 Wn.2d at 920. M.oreover, the rule ins confidence

in the criminal justice system and is consistent - witti the Satatencing

Reform Act's goal of uniforn and proo rbon a Is, ente n cing, I ; 1 d1
0 d _ r,

1137 Wn.2d t478 -79, 484; RCW9,94A.010(l)-(3), Mr. Movuliki is not

required to show that thesei error meets the RAP 2,5(a)

requirenlent ofnimnifest con-stitational ervor,

Fin ly, the S responds that the trial court was not required

to make aspecific factual finding that Ml Mowhki was financially

cap:.ible of paying the ordered legal financial obligations. BORat 22-

24 W Motuliki didhhot assign error tothe court's failure to make I

13



finds a- concerning his ability to >py, ']'his issue its not before this

court.

13, CONCLUSION

For the reascns stated above anal in 1 -the Brief of, rppellant, Mr,

Motcalil i ask,, this Court to reverse and dismiss his cc nvi tionis for

residea d al laurglaq and possessing a stole €t motor vehicle bec,.mse

the S'wte did not prove the elements of eaclr crime beyonel a

rdoubt, In the alternative, the convictions rr €ust be >r>eversed

nd r n for a new n lal becuvse r. klotuhki "s constitutional

right to effec:t]ve , _3ssistarice of cot lsel'wfas, vioh-ltc-A, IT) addition, the

trial court lacked statutory aut[iorty to wder a $ , 200 trial fee.

DAT EID this
m elan+ of November 201

Respectfully sul= nfitted,

Elaine LWinters ... WS13A #7780

Washington Appell Project
Atto aaevrs; for Appellant
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