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1 o OPENING STATEMENT

The petitioner, Tommy L. Crow Jr °, humbly asks this

cou.rt to please not hold him to the same standards as a

lawyer. Since he is acting PRO SE, and has no legal

training. Maleng v° Cook 490 U.S. 488,493 109 S °ct°

19238 1926- 27(1989)The petitioner seeks relief from The State
Of Washington who has violated his 5th, 6th, and fourteenth
Amendment rights of the U.S. CONST; Wash. CONST° Art, 1 §

3,4, and 22° The doctrines of due process, effective
assistance of appellate counsel, jury unanimity, fair
trial, right to present a defense, compulsory process.

ao STATUS ®. PETITIONER

The petitioner, applies for relief of confinement. Mr.Crow is serving an SRA sentence for two counts of seconddegree murder with aggravating factors
for an exceptional sentence of660months

found by the jury
Mr. Crow, with the appeals attorneyWS NO. 10634 a

Thomas E. Doyle,
appealed his conviction to the Court ofAppeals Division II, No. 39075 -2 -II°

The issues raised I Reversible error trial court toadmit 404 ( b) evidence.
counsel

2 °) Ineffective assistance offor failing to move to exclude prior badevidence. 3 °) Limiti acts
Instruction allowed to jury to

consider prior assault as

constitutes Improper propensity evidence &a comment on the
assistance of

evidence. 4 °) 
Ineffectivecounsel for thePurported limiting greement of the courtsg instructionlanguage. 5, contained
appropriateAccomplice liabilitystate of it's burden Instruction relievedto prove crow committed

the

an overt act.
The Appeals

the
Court affirmed Mr. Crow's conviction, and
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petitioner filed a RAP 1304 petition for review with the

State Supreme Court to properly exhaust his claims for

federal review. Mr. Crow now timely files this RAP 16.3 (a)

Personal restraint petition.

b. INTRODUCTION

The petitioner claims there are 5 issues for this court to

grant relief under. The petitioner is requesting relief from

restraint based upon RA.P 1604 ( c) (2), (3), (5), (6),

The petitioner raises constitutional issues, and the facts

presented herein are of evidentiary value and therefore

warrant a full hearing on the merits in this court, pursuant
to RAP 1.6011. IN ZE RICE, 118 WN.2d 876, 886 -7, 828 p old

1086 ( 1992)0

C . ASSYGNKENT OF ERRORS

10) The prosecutor told the jury to glean the truth from

select - or Mr. Crow's co- defendants testimonies then

proceeded to put together a frankenstein testimony in closing

argument becoming a witness testifying himself.
20) The prosecution failed to disclose materially

exculpatory evidence of handwriting analysis results & notes

written by co- defendant Mr. EKE that would impeach him at

trial, also the prosecutor threatened co- defendant Mr. Durga

into testifying untruthfully.
30) . Appeals counsel is ineffective for failure to raise

ineffective assistance of counsel for failure to reques'"
lesser of Manslaughter as the petitioner had an intoxicated

defense, failure to go over evidence with the petitioner only
visiting him for 2 hours, failure to call material witness,

failure to object to prosecution testifying in closing.
4a) The petitioner has a bashaw type instruction the

allowed the jury to believe they must be unanimous to "goTl,
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50) The trial judge abused his discretion by allowing the

jury to violate Mr. Crow's unanimous verdict protection's.

Do ISSUES PERTAINING TO ASSIGNMENT OF ERRORS

1. Did the prosecution violate Mr. Crow's rights to due

process and fair trial by failing to disclose exculpatory

evidence and threatening witnesses ?o

20) Did the prosecution telling the jury glean the truth

from states witnesses and using those gleans as his unified

prosecutor testimony in closing violate the juries fact

finding function and the petitioners right to a fair trial ?a
30) Did the appeals counsel violate the petitioners 6th

Amendment rights by failing to raise key issue of Ineffective
Assistance of Trial Counsel ?o

40) Does the special verdict instruction violate the

petitioners 5th, 6th, and 14th Amendment rights by requiring
the jury to keep deliberating even if one juror finds for

71 NO IIe?

50) Did the trial judge violate the petitioners rights to a
unanimous verdict ?

IT STATEMENT OF FACTS

Procedural Facts Tommy Lee Crow Jr. ( petitioner) was

charged by second information filed in Thurston County
Superior Court on March 9th, 2009 with two counts of murder
in the second degree, counts I, & II, and arson in the second
degree, count III, contrary to RCW's 9Aa08o020, 9Ao32o501
A) or (b), 9.9 (3)(b) and ( w), and 9Ao48o030 [ CP
40 -41]

Trial to a jury commenced on March 9th, the Honorable WMo
Thomas McPHEE presiding. The parties stipulated that the two
deceased bodies located on March 28th, 2008 were David N.Miller & Norman Lo Peterson., the victims in counts I, & I

Pga3



II. [CP 38 -39; RP 275 -77] 'Aff.,

The jury returned verdicts of guilty as charged ( CP 60,

63 -64), in addition to'special verdicts the victim in count

I was killed while acting as good samaritan. (CP 61.),and

that Crow's conduct during the commission of count II

Manifested deliberate cruelty to the victima[CP 6210
Crow was given an exceptional sentence of 660 months.

Mr. Crow adopts his appeals attorney's substantive facts,

and objects to the prosecutions facts on direct appeal. The

prosecutions facts mistated the record and were not

accurate.

PROSECUTOR TESTIFIED AS WITNESS:

During closing arguments prosecutor, Mr. Powers begins
to call his two star witnesses and co- defendants of pet,

liars. He only classifies portions of Mr. Durga and Mr.

RNe's testimony as fantasies and lies and puts together an

ultimata testimony unified from his own mouth as the truth

gleaned from the two liars. RP 1.296 -1299,

1303,1317-1321, 1333- 1336,1358.

That in the midst of the events which may in fact

reflect reality Christopher .Durga is a witness who is quite
capable of implanting these little bits of fantasy... but I

have one other reference to Mr. Durga and Mro Eke

collectively, because I don't want to suggest that I'm

singling Mr. Durga out. The state believes that it's

important for all of You to use caution with regard to the

testimony either one of these individuals. Neither one of
these individuals unfortunately, came up to this witness
stand to simply tell the truth. And the state submits that
that was pretty apparent ".Each of them brought a bias if
You will — REP1296o " Each one of them had a different kind
of motive, if you will. For Mro Eke its himself.. For Mr.

Durga... perhaps a little for himself, but mostly for his
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brother, the person on trial here today, Mr. Crow "a RP

1297. "You know , they had something in mind here, and its

not the truth. And if the truth gets in the way of what it

is that is of concern to them, then the truth is going to

have to go away. A.nd we see that over and over again, the

state submits... in both of their testimonies... but at the

same time, by considering their testimony in the light of

all the other evidence you have it, it is possible to GLEAN

THE TRUTH out of all of this° that's a bit of an asideoRP

12980

After the prosecutor informs the jury to glean. the truth

from the two co- defendants, he proceeds to put together his
own ultimate testimony as an unsworn witness. "Mr. Durga

says, oh yeah, I wasn't upset about it. Mr. Crow, he wasn't

upset it. Mr. Eke, he was kinda upset about it. It's a...

this is a pattern... not because it's the truth, but

because that's were the bias is coming from. Mr. Eke is

sort of the outsider in this group here... he's not one of

the brothers° when you hear biro Durga testimony, you hear a
constant theme of protecting my brother.... that doesn't

mean we can necessarily trust Mr. Eke's testimony, because
we're hearing the constant theme of protecting himself...

well, the truth is, they're all concerned. How do we know

that? because they're all out on the street checking up on
this. RP 13030

But what can we glean from all this testimony? Again,
it's the three of theme They've all started down that road
earlier that day, reacting to learn about the police taking
a hold of that bat. And now this is the next step. And

they're all three part of it. And they can say oh, it's the

other two... when anybody leaves that camp to carry out the
acts, it's all three of them." RP 13170

Now we've heard some testimony about, well he threw that
punch and he missed. And them... I heard Mr. Durga say

that." RP 1318 -190 Mr. Miller gets a little edge on the



fight with Mr. Durga, and there's Mr. Eke's opportunity to

do his part.

And Mr. Crow now has Norman Peterson on the ground. And

he's holding him and pinning him down on the ground. And

now the next step is going to take place, and Mr. Eke's

comes right along there to do his backup role again.
And we that Mr. Crow told Mr. McKague that he proceeded

to cause Mr. Peterson, Norman Peterson, to at that point in

time be knocked out... From what we know from the medical

evidence is, it means dead° "RP 1333

But you know, the case needs to be evaluated on the

basis of the evidence, rationally considered on the basis

of the evidence, holding the state to it's burden to prove

every element of either alternative or any of these charges

beyond a reasonable doubt. That's the way our system works.
That's the way it should work. It has to work. And that's

all I'm you to do, evaluate the facts. We've had a lot of

lies on the stand from these individuals involved we've

heard about. But you can glean the truth It's there to be

clleaned It's there to be seen. Put it together. The state

submits that when it comes together, Mr. Crow over here is

guilty of two counts of murder in.the second degree and one
count of arson "...RP 13530

Failure To Disclose Handwriting Analysis & Threatening nqr

Durga

While awaiting trial co- defendant Mr. Eke wrote a series
of letters and notes which could have been used to impeach
Mr. Eke in his credibility contest-[see 2 -26 -09 statement
pg- 60 of 993[see Exhibit i. letter to the petitioner from
Mr. Eke] Mr. Eke then wrote a series of letters /notes to
Aaron Adams & Anthony McKague asking them to lie for him.
see Exhibit 2 motes and letters from Mr. Eke to Adams [
McKague3, Mr. Eke tried to get Mr. Adams to go to the
Prosecutor and tell him that the petitioner confessed to
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him. Mr. Eke instructed Mr. Adams on what to tell the state

about what Mr. Crow told him about the murders. Mr. Eke

offered to pay Mr. Adams $15,000 to do this. [see statement

dated 2 -26 -09 pg. 62- 63][See Exhibit 210 Mr. Adams turned

these letters over to his attorney, Mr. Meyers in order to

get a better plea & this happened to be the petitioners

attorney too. This resulted in a conflict of interest & Mr.

Meyers withdrew from the petitioners case. [ RP 3 NOV. 5,

2003; RP 3 -4 NOV. 12, 2005]. Evidence from Mr. Adams was

never turned over to new counsel. Mr. Sergi was appointed
NOV. 12, 2008 RP 70

On 2 -9 -09, S.A. Castello, case # 2008 -2501 does a

follow -up investigation on Mr. Eke for writing to Anthony
J. McKague, at 1.530 hrs. Mr. Eke was obtained for hand

writing analysis. This at the request of commander Jo

Upton, hand writing analysis expert, with the Lacey Police

Department. The initial investigation started on 2 -6 -09 at
1333 case # 08 -2501. (see Exhibit 3 2 -6 -09 interview of Eke

Examplars)(see Exhibit 4 2 -9 -09 follow -up & Exampla.rs &
property report). None of the evidence, nor results were
ever disclosed to trial counsel Sergi by the p

prosecutoro(See Exhibit 5 letter from Sergi to

petitioner).

During trial, counsel Sergi was unable to impeach Mr.
Eke who denied writing the letters to Mr. Crow. Mr. Sergi
was also unable to impeach him with the Adams and McKague
note /letters, because he never received theme The ultimate
devastation to the defense was that the state neverdisclosed the hand writing analysis to the defense to useagainst Mr. Eke in trial. See Vol. RP 1080 ( See Exhibit 6P.D.A. 

request from petitioner to thurston county).
Anthony McKague notifies the court that Mr. Crow has nottold him about the murders, it was Mr. EkeRP 1234 -35 -MroMcKague tells Mr. Sergi that Mr. Eke wrote him letterstelling him what to say. RP 1252. Mr- McKague states on
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record he gave the prosecution

that he never been disclosed to

Mr. Durga has provided an

Crow. Mr. Durga said when he

this exculpating information

exceptional sentence.(See Exhi'.

Durga).

the 7 letters from Mr. Eke,

the defenseoRP 12460

affidavit exculpating Mro

notified the prosecutor of

he threatened him with an

bit 7 Affidavit of Chris

TRIAL COUNSEL FAILED TO DO PROPER INVESTIGATION, RESEARCH,
AND FAILED TO GO OVER THE EVIDENCE WITH MR.CR.OWe

On March 5th, 2009, status conference RP 7, Mr. Sergi
notifies the court the petitioner filed a complaint with
Ms. Harrison because counsel only spent 2 hrs. total with

Mr. Crow. The defense attorney never went over the evidence
with Mr. Crow.(See Exhibit 8 letter from sheriffs office &

visiting 109) RP 7-Mr. Sergi even refused to call Mr. Adams
as a witness. "your Honor, as I stated yesterday, and.. I
talked. to Mr. Adams, and my opinion is that he doesn't add

anything... and it's over Mr. Crow's objection that I am
not going to be calling him as a witness. "Vol, 8 RP 1253.

The DNA expert stated that blood was found, and
confirmed to be from and alleged on Mr. Durga & Mr. Eke,
none was found on Mr. Crow. RP 784 - 785 -Mr. Crow was thrown
into the fire before the incident started at pops camp. The
residue on the shoe had no connection to the partial print
on the alleged victims back.PP 788. The partial print on
the back couldn't be proved to be Mro Crow's.RP 865 -894.

There are numerous statements from people saying Mr.
Crow was drunk, and always is drunke(See Exhibit 9 Celtic
investigations report) RP 1115,134447.Although an
intoxication instruction was given counsel didn't requestthe lesser included of Manslaughter. The prosecutor also

was allowed to testify as an unsworn with no objectionMr. fromSergio The appeals attorney should have raised theseclaims. Thomas E. Doyle didn't raise these issues,



BASHAW /RYAN FACTSe the instruction conference starting

atRP 1174, The prosecution began to explain

Goldberg /Bashawo Defense counsel requested an instruction

that says that they have to be unanimous as to "yes" and

not unanimous as to " no"oRP 1179,1174- 1182.Then counsel

stated that he would like the court " to consider adding

language to that instruction that requires them to be

unanimous as to " yes" here, and that if they "re not

unanimous, then the answer would, by default, essentially

be " no ".RP 11800 ( See instruction 30 in appendix " A "

complete jury instructions) The Judge approved of this

instruction which in it's total context doesn't stop the

jury from further deliberation as to " not'. The first part

of the instruction paragraph 4 tells the jury they must all
be unanimous. The eighth paragraph only says " if you are
not unanimously satisfied beyond a reasonable doubt that

yes" is the correct answer to the question in a special
verdict form, you must answer "no" on that special verdict
form.'

Absolutely nothing in this language tells them that they
don't have to be unanimous as to "no nor does anything
stop them from urging each other on to continue

deliberating if they don't agree as to " yes" or " not'.

Nothing allows one juror to answer " no" by themselves
without all 12 jury members. This instruction requires them
to believe they all must answer " yes" or "no" unanimously.

JURY UNANIM AS MEANS OF MURDER:On the morning of March
20th, 2009 the Judge called defendant & defense counsel to

inform them of a jury inquiry.RP 1393. "n deciding murder in
the second degree, do we need to specify intentional versus
felony on a verdict form? If so, do we need a differentformo"RO 1393- 1394,The Judge Honorable Wl-fo Thomas McPhee
sated " the answer to that is clearly "no", and an answer inthat respect may be all that needs to be responded t0"oRP
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RP 1393 -1394. The Judge Honorable WM. Thomas McPhee stated

the answer to that is clearly " no ", and an answer in that

respect may be all that needs to be responded too "RP 13940

Mr. Sergi explained that if the Judge sends back a message

saying " no" then the jury will follow the source of

confussion & not be unanimouso1394o The prosecution even

backed up the defense & said " it certainly can't help but

be of benefit to the defendant to remind them of the

necessity of being unanimous." RP 1395
The Judge came back and said " after further review of

the matter in mind, I have determined to answer this

question " no" without further explanation... If the jury
has determined that Mr. Crow is guilty of murder in the

second degree, there is an equally possible situation here

where the jury has determined that he is not guilty of one
theory and unable to reach a decision on another theory.
Under those circumstances to answer anything other than
no ", I think, would run a substantial risk of error." This
makes no sense & by answering " no" allows the jury to

convict without being unanimous.

III. ARGUMENT

ISSUE OWE

The prosecutor told the jury they must glean the truth

from the two co- defendants testimony then put together his
own ultimate testimony testifying as an unsworn witness

depriving Mr. Crow of a fair trial. Prosecutorial

misconduct denies a defendant the right to a fair trial and
necessitates a new trial if there is a substantial likely
hood that the misconduct affected the verdict - State V.

ECIevarria 71 Wash. App, 595,597 Pe2d 420 (1.993). If
the misconduct Implicates the Constitutional Rights of the
defendant, however, reversal is required unless the error
is harmless beyond a reasonable doubt - State vo Easter 130
Wash' 2d 228,242,922 Pa2d 1285 (1996). vo Flemin ,
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83 Wash. App. 209,216,920 Po2d 1235 ( 1996)° Even in the

absence of an objection by the defense, reversal is

required if the remarks were so flagrant or ill intentioned

that no curative instruction could have obviated the

prejudice. 71 Wash. App. at 5970

A. THE PROSECUTOR IMPROPERLY MADE HIMSELF INTO AN UNSWORN

WITNESS AGAINST CROW

It is a " well established principle that the prosecutor

has a special obligation to avoid improper suggestions,

insinuations, and especially assertions of personal

knowledge." U.S. vo Roberts 618 Fo2d 530 (9th Ciro

1979)° Assertions of personal knowledge run afoul of the

advocate witness rule, which prohibits attorneys from

testifying in cases they are litigating. U.S. vo Edwards,
154 Fo3d 915,921 ( 9th Ci.re 1998). The advocate witness

rule is particularly important in criminal cases, where the
concern is " that the jurors will be unduly influenced by
the prestige and prominence of the prosecutor's office and
will base their credibility determinations on improper
factors. " Edcfards Supra The danger in having a prosecutor
testifying as a witness, is that jurors will automatically

presume the prosecutor to be credible and will not consider
critically any evidence that may suggest otherwise... The

Policies underlying the advocate witness rule apply equally
when a prosecutor implicitly testifies to personal
knowledge or otherwise attains "witness verity" in a case
which appears a advocate for the government. ..[the rule
is] designed to prevent prosecutors from taking advantage
of the natural tendency of jury members to believe in the
honesty of lawyers in general and government attorneys in
particular... U.S. va Hosford, 782 Fo2d 936,939 (111Th Cire
1986),

In Edwards, the prosecutor discovered a piece of
evidence during a recess in the trial. The next day heelicited testimony regarding his discovery from two policeofficers.
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in the instant case the prosecutions gleaning of the

truth from snipets of each co- defendants testimony to

create his ultimate testimony is the reciept found by the

Edwards , prosecutor. The prosecutor in the instant case

elicited, his points from the two co- defendants, and then

told the jury most of their testimony is a self serving

lie, but the truth can be gleaned from the two testimonies
together. This allowed all his participation in the trial

to act as silent witness. Then during closing arguments he

put it all together into his ultimate testimony.
The Ninth Circuit in Edwards held that the prosecutor's

continued participation in the trial constituted

prejudicial error mandating reversal and a new trial. The

same should apply here because the prosecutions implicit

testimony was devastating to Mr. Crow's only theory of

defense, and was a blow against which he had no way to

defend. Because the prosecutor was not exposed to

cross- examination, defense counsel did not have a fair

opportunity to cast doubt on the circumstances under which

the prosecution crafted together his ultimate testimony

gleaned from his version of the truth.

The prosecutor told the jury their duty is to determine
the truth by telling them over & over to glean the truth.

This undermines the burden of proof and trivialized the

jury's role in weighing evidence because they must

determine the truth from life's experience instead of weigh
the evidence and determine the facts. This is a type of

error, State yo Johnson 158 Wn App, 677,654 -85, 243 Po3d
936 ( 2010) Prohibits. No type of objection, or instruction
can cure this error.

CONCLUSION

The prosecutions misconduct was flagrant and ill

intentioned and this court should reverse for new trial.
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ISSUE 2.

THE PROSECUTOR FAILED TO DISCLOSE EXCULPATORY EVIDENCE TO

THE DEFENSE AND THREATENED A WITNESS INTO TESTIFYING

UNTRUTHFULLY.

As discussed in the facts, and shown in Exhibits one,
two, three, four, five, six, and seven. The prosecutor
failed to disclose key notes and letters written by
co-defendant Mr. Eke where he is trying to get Mr. Adams &
Mr. McKague to lie for him in trial. He also tried to get
the Petitioner to do the same. The state also had a

handwriting analysis done that proves Mr. Eke wrote the
notes/letters, this analysis wasn't disclosed to defense.
Had defense had this material they could have prepared
properly for trial formulating questions for cross

examination, and impeached Mr. Eke when he denied ever

writing any of the letters to Petitioner. Also, had the
prosecutor not threatened Mr. Durga he would have testified
truthfully in trial as his affidavit in Exhibt 7. mr. Crow

is entitled to a new trial or dismissal.
A. THE PROSECUTOR COMMITTED GOVERNMENT MISCONDUCT

To support dismissal under CrR 803 ( b), the Petitioner
must show by a preponderance of the evidence both ( 1)
arbitrary action or government misconduct, and ( 2) actual

prejudice affecting the defendant's right's to a fair
trial. State v. Wilson, 149 Wash. 2d 1,9,65 P. 3d 657
2003). Claimed government misconduct need not be evil or
dishonest in nature; "Simple mismanagement is sufficient."
State v. Michielli, 132 Wash. 2d 229,239,937 P.2d 587
1997). This remedy is proper in truly egregious cases of
mismanagement, and misconduct such as mr Crow's case
because the Prosecutor's conduct materially prejudiced the
rights of the accused. State v. Moen, 150 Wash. 2d
221,226,76 P-3d 721 ( 2003)0
B-DEFENSE COUNSEL _MADE A GENERAL REQUEST FOR DISCOVERY
UNDER CrR 4.7

Rule 407 Discovery:
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a). Prosecutors obligations,

1)e Except as otherwise provided by protective orders or

as to matters not subject to disclosure, the prosecuting

attorney shall disclose to the defendant the following

material and information within the prosecuting attorney's

possession or control no later than the omnibus hearing:

1 -5

IV). Any reports or statements of experts made in

connection_ with the particular case, including results of

physical or mental examinations and scientific tests,

experiments, or comparison. (emphasis added).

In, U.S. vo Agurs 427 U.S. 97 Socte 2392, 49

L.Eda2d 342 ( 1976) The U.S. Supreme Court ruled that

specific request are not required in situations which

evidence is obviously of such substantial value to the

defense that elementary fairness requires disclosure. The

notes /letters and handwriting analysis are pieces of

evidence which - require disclosure. The prosecutor must

always be faithful to Justice because he is a servant of

the law. Berger va TTQ , 

295 U.S. 78 Socto 629,633
79 L.Edo 13140

Co THE STATE MAY ARGUE THIS EVIDENCE IS ONLY IMPEACHING BUT
THIS CASE IS A CREDIBILITY CONTEST AND IMPEACHMENT EVIDENCE
IS MATERIALLY FyrnT- PATORY

Impeachment evidence, however, as well as exculpatory
evidence, falls within the Brady Rule." Giglio vo U.S. 405
U.S. 150,154, 92 Soct4 763,766, 31 La Edo 2d 104 ( 1.972),
Such evidence is evidence favorable to an accused. So
that, if disclosed and used effectively, it may make the
difference between conviction and acquittal." The Court of
Appeals treated impeachment evidence as constitutionallydifferent from exculpatory evidence. According to that
court, failure to disclose impeachment evidence is even
more egregious than failure to disclose exculpatoryevidence because it threatens the defendants - right to
confront adverse witness... The governments failure to
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disclose impeachment evidence that the defendant could use

to conduct an effective cross examination of important

prosecution witness constitutes constitutional error of the
first magnitude requiring automatic reversal. " UoSo V.

Bagley 473 U.S. 667,105 Socta 3375,3380 ( U.S. Wash.

1985).

Our State Court of Appeals have made similar ruling's

Thus, we find that CrR 407 discovery requirements apply to
rebuttal and impeachment evidence; consequently, the state

violated it's obligations when it unintentionally failed to
disclose. State V. Linden 89 wn. App. 184,947 Po2d

1284,1288 ( wash. App, Div. 1 ( 1997)0

CONCLUSION

Failure to disclose this information violated Mr. Crow's

right to a fair trial & to confront adverse witness. The
threats to Mr. Durga did the same. Dismissal or reversal is
required. Mr. Crow prays for relief.

ISSUE THREE

APPELLATE COUNSEL IS INEFFECTIVE FOR FAILING TO RAISE

MERITOROUS INEFFECTIVE OF COUNSEL CLAIMS
Defense counsel only spent 2 hours total with the

petitioner in preparing for a murder trial. (See Exhibit
8), RP 7. 

The petitioner even filed a complaint against his
attorney for this. RPo 7. Defense counsel even failed to
call key defense witness who would have testified as to
what co- defendant Mr. 

Eke tried to get Mr. Adams to testifyfalsely in trial. Vol, 8 RP 1253. A lesser included for the

intentional murder in the second degree wasn't requested by
counsel either, he in fact refused it.

A petitioner who raises ineffective assistance of
appellate counsel on collateral review must
the legal

show ( 1) that
issue that the appellate counsel failed to raisehad merit, and ( 2) that he

or she was actually prejudicedby appellate counsel's failure to raise the issue. In RE
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Pers. Restraint of Maxfield, 133 Wna 2d 332,344,945 Po2d

196 ( 1997)0

Although, the 2nd degree felony murder charge was not

able to get the lesser of manslaughter. The 2nd degree
intentional murder is allowed to receive manslaughter one

as a lesser included. State vo Bergin 133 Wno 2d 541,947
Po2d 700 ( 1997).

This most Honorable Court review's the trial courts

refusal to give an instruction based on a ruling of Law De

Novo, however, it was the defense counsel who failed to

request the lesser, not the trial court who refused to give
it.

WREN THE PRONGS OF WARD ARE APPLIED TO THIS CASE Mr.

CROW IS CLEARLY PRE3IIDJCED
In State va Hasan 151 Wash. App. 209,211. Pa3d 441

2009). it is noted that examining the deficient

performance prong of a claim that trial counsel is

ineffective for failing to request a lesser included
offense instruction, the reviewing court must engage in a
highly fact specific inquiry. Hasan at 219 First, is there
a significant disparity in the penalty between the greater
and lesser offense? There is a huge difference between
murder and manslaughter, the prong is met.

Second, is the defense theory consistent the greater and
lesser offense? Yes, everybody consistently said Mr. Crow
was drunk out of his mind, and an intoxication instruction
was given. There is evidence that he was passed out in the
bushes & had no part in the murders. At the very least the
jury could have found he lacked the mental element for
murder.

Also the jury wasn't unanimous as to which degree, ortype of murder Mr. Crow was involved in. RP 1393 -1395. Hadthe jury been instructed
properly they would have resolvedtheir conflict in convicting Mro Crow in the lesser ofmanslaughter. Instead

of being instructed that they didn't
have unanimous by the Judge. RP 1393 -13950
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Finally, the risk of conviction in pursuing the all or

nothing strategy adopted by trial counsel, if indeed

counsel had any strategy at all -was overwhelming. It is

obvious from the two hours spent with Mr. Crow that Mr.

Sergi was unprepared & failed to do his legal research.

There could be no strategy in not requesting a lesser in

light of all the evidence because bottom line it appears

Mr. Crow plays some small roll in this crime, but not the

main part as a murder, so counsel should have given the

jury the means to determine that his role was small as an

accomplice guilty of manslaughter.
Appellate counsel is ineffective because this issue

clearly has merit & prejudiced Mr. Crow by many, many extra

years of incarceration.
B. COUNSEL WAS INEFFECTIVE FOR FAILURE TO RAISE CLAIMS

CHALLENGING FAILURE TO OBJECT, FAILURE TO CALL WITNESS

In any ineffectiveness claim, a particular decision not

to investigate must be directly assessed for

reasonableness; Giving greater deference to counsel's

judgement & Inquiry into counsels conversations with

defendant may be critical to a proper assessment of

counsel's investigation decisions. In R.F. Elmore 162 Wno

2d 236,172 Po3d 335,344 ( Wash. 2001)° Mro sergi only

spent two hours with Mr. Crow, so how could he conduct a

reasonable investigation, or be prepared for trial? In RE

Davis 152 Wne 2d 647,101 Po3d 1,41 ( Wash. 2004)4 Mr.

Sergi didn't even interview Mr. Adams, so how could he rely
on a proper assessment as whether to call this witness or

not? Lord vo Wood 184 Fe 3d 1083,1.096 (C.A. 9 ( Wash)
1999).

Defense counsel even failed to hold a 306 hearing to
suppress the shoe print evidence. No witness could say the
print on the alleged victims back was Mr. Crow's, and

witnesses did say Mr. Crow was pushed into the fire. The

Prosecution used the soot on the victims back, and soot

found on Mro Crow's shoes, as circumstantial evidence that

Pg.17



Crow stepped on their backs during the burning. "Failure to

bring a plausible motion to suppress is deemed ineffective

if it appears that a motion would likely have been

successfully if brought." State v. Meckelson 133 wno App.

431,135 Po3d 991,993 (Wash. App. Div. 3 2006 )e

Under ER 401, this evidence can't be relevant because it

doesn't prove Mr. Crow stepped on anybody. This is more

prejudice than probative and under ER 403 is inadmissible.

The Judge would have suppressed this evidence. The jury
would never have been allowed to believe Mr. Crow stepper9

on the alleged victim. Therefore it is exculpatory

lessening Mr. Crow's involvement.

CONCLUSION

It is more than likely these issues are meritorious

warranting appellate counsel to raise them, and it is

evident the cumulation of these errors created actual &

substantial prejudice Beverley affected the outcome of Mr.

Crow's trial. Mr. Crow prays this court will remand for new

trial.

ISSUE FOUR

Mr. CROw°'S RIGHT TO A UNANIMOUS VERDICT ARE VIOLATED AND
THE yURY EXPRESSED CONFUSION

The jury asked the Judge if they must be unanimous as to
which type of murder Mr. Crow is guilty of, for purposes of
the verdict forma This clearly proves that the jury is
split in which type of murder Mr. Crow committed. Had the

instructions not confused the jury they would have
understood that they need to all be unanimous, and if they
can't be unanimous then Mr. Crow gets a mistrial, or

acquitted. Even the prosecutor told the Judge, the juryshould be told that they must be unanimous. The Judge told
them " no" they didn't have to be unanimous. The juryconvicted Mr. Crow on different means, and different
theories violating his State & Federal protection's against
a non - unanimous verdict.

Pg. 1.8



When the state presents evidence of several distinct

act's, any of which could be the basis of a criminal

charge. The trail court must ensure that the jury reaches a

unanimous verdict on one particular incident. State va

Petri.ch 101_ Wno 2d 566,683 P42d 173 ( 19€34). The court

didn't ensure this, and Mr. Crow is a victim of severe

constitutional violation.

CONCLUSION

Mr. Crow asks this court to remand for new trial with

instruction that the jury is properly informed as to not

make the same error twice.

ISSUE FIVE

Mr. CROAT'S SPECIAL VERDICT INSTRUCTION FORM STILL

VIOLATE'S THE HOLDING IN BASHAW

The trial courts discussed, Goldburq /Bashaw in trial.

RP 1174 -- 1,1.81. o the problem Ba.sh.aw attempted to stop is the
jury being forced to continue to deliberate if they don't

reach a unanimous verdict. Due to the fact they are not

required to be unanimous to the " no ", the Bashaw court

believes if the jury thinks that they are required, it will
cause them to keep deliberating to reach a unified answer.
The prejudice is because they might out of sheer fatigue
give up & conform with the majority as to "yes".

The only way to cure this error would be to simply tell
the jury they don't have to be unanimous as to "no".

Mr. Crow's instruction attempted to cure the prejudice
of the jury attempting to persuade each other, and to

conform out of fatigue, by adding " If you are not

unanimously satisfied beyond a reasonable doubt that "yes"
is the correct answer to the question in a special verdict
form, you must answer " no" on that special verdict form.
See instruction 1130° in Appendix " AL"). This doesn't stop
them from believing they must still be unanimous as to

pg.19



no ,, . In fact this will cause the jury to feud even more,

because now if they don't agree as to "yes” unanimously by

default, they think they must agree unanimously to "no" so

this will cause the jurors who think " yes" to argue their

perception even more & feel more obligated to persuade the

other jurors & results in the few " no" individuals to

eventually conform. Where as a simple sentence telling them
they don't have to be unanimous as to "no" will allow the

yes" folks to say " yes" & the " no" folks to say "no" &

everybody's opinion respected & justified & nobody feels

obligated to persuade the others.

CONCLUSION

Mr. Crow asks that all factors found by special verdict
be vacated and to be re-sentenced.

CONCLUSION

For the cumulation of the errors presented in this case

Mra Crow prays he reviceives justice State vo Sauu.ders 120

Wn. APP. €100,826 86 P.3d 232 ( 2004)

Sincerely Submitted,

This QjCVL D &Cni&<, 2.011

101" n

Tommy o Crow Ur.
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Olympia Police Department
R1 suspect

Victim

Witness

Name of Person Being Interviewed: Brian Dana Eke

Date of Birth:

Address:

Interviewing Officer /Detective

Location of Interview:

Also present

Detective Sam Costello

Thurston County Sheriffs Office

Detective Russ Gies

Case rt 08 -2501 Exemplar

Bate of Statement: 02 -06 -09

Time of Statement: 1333

1
V

Q Okay. So this is on. Um, this will be ... uh, the handwriting exemplar for, uh, Brian Eke.
2

f

The time is, uh, 1:33 PM. The date is February 6, 2009. Statement's being re -, or the, this
3 I is being, uh, completed at the Thurston County Sheriffs Office. Present in the room are
4 Brian Eke, myself Sam Costello with the Olympia Police Department, and Detective
5 Russ Gies with the Olympia Police Department. Uh, Brian, is this statement being this
6 statement's being recorded. Is that with your permission?

7 A Yeah,

8 Q Okay. Um,...whaf I'm gonna do is I'm gonna read you your rights. You've been read
9 your rights 'before. Is that correct?

10 A Yes.

11 + Q Okay. And just so that we're very, very clear, you're represented by an attorney.

12 i A Mm hmm.
i

13 Q Okay. And it's with regard to, uh, two counts of murder at this point. Right?

14 A Yeah.

15 Q Okay. Um,...and so I'm gonna read this and I'm gonna explain that to you on the, on the
16 recording. Uh, this will be the statement of Brian Eke. And I'm gonna read these Miranda
17 rights to you. You have the right to remain. silent. Anything you say can be used against
18 you in a court of law. You have the right at this time to an attorney of your own choosing,
19 and to have him or her present before and during questioning or the making of any
20 statements. If you cannot afford an attorney, you're entitled to have one appointed for
21 , you by the court without cost t6 you, and to have him or her present before and during
22 , questioning or the making of any statement. You have the right to exercise any of the
23 above rights at any time before or during any questioning and the making of any
24 statement. Do vou understand that?

25 I A Yeah.

II
26 Q Oka;;. Im̀ not gonna ask you any questions.



Case Y08 -2501 Exemvlar

Detective Costello 1 Statement of Brian Eke

Page 2 of 15

1 1A Yeah.

2 Q All right? I'm reading you these per pre -, mostly just for protocol reasons. So ... I'm not
3 gonna ask you if you want to make any statements. Because I don't intend to as you
4 anything with regard to this case. Um,...did you have a chance to read through this?

5 f A Yeah. Uh,...

6 Q Okay.

7 A It says the ... this matter having on the motion of...James Powers...and, and, and whatnot.

s I Q Okay. Look, . .

9 JA It doesn't make sense to me. I, I,...

10 Q Okay. Let me, let me tell you basically what, and I'll, let me just read it into the record
11 here.

12 A Okay.

13 Q And then, and then I'll kind of tell you what it says. Uh, just for the record, my
14 understanding was that your attorney was gonna come up Isere and explain what, at some
15 point was gonna explain this to you.

16 1 A Yeah.

17 1 Q And, and did that, did that ever happen?

18

1
A No. He never told me anything about this.

19 Q Did the private investigator ever speak to you about this?

20 1 A Hm mm.

21 Q Okay. Um, let me read this onto the record. And this is, uh, the Order for Handwriting
22 Exemplar. It's been signed, um,...by a Superior Court judge. It's also been signed by
23 your attorney, Richard Woodrow, and the Prosecutor, uh, James Powers. Uh, it reads
24 State of Washington vs. Brian...Brian Dana Eke. And uh, let me just read the order. This
25 matter .having come upon the motion of James C. Powers, Deputy Prosecuting Attorney,
26 I its and for Thurston County,. State of Washington, for an order for a handwriting exemplar
27 from the defendant, Brian Dana Eke, and the defendant being present personally and
28 I through his attorney, Richard, Woodrow, and the court having examined the files and
29 records herein, including the declaration of James C. Powers submitted in support of the
30 motion and being fully advised in the premises of this, of that motion. It is hereby
31 ordered that pursuant to CR ... R 4.7132, uh, Roman number 7 (VII), the defendant, Brian
32̀ I Dana Eke, shall provide specimens ofhis handwriting in a, in a, in a handwriting
33 exemplar form provided either by Olympia Police Detective Sam Costello, or by another



Case 408 -2501 Exemplar
Detective Costello I Statement of Brian Eke

aee 3 of 15

I authorized person, or another person authorized by Detective Costello to obtain these
2 handwriting specimens from the defendant. It's dated uh, February 5"' of 2009. And
3 again, signed by a Superior Court judge. And basically what that order is, Brian, is for
4 you to provide to us a handwriting sample.

5 A Okay.

6 Q Uh, and so what I, what I have here, is I have two things. One, I have some things, uh,
7 that I have typed out, uh, and I'nl not gonna talk with you about where they came from.
8 I'm not gonna ask you any questions about them. It would be better if you just didn't say
9 anything about where these came from. Because you may or may not recognize the things

10 that are typed on this page. In addition to that, I also have a s -, more standard, uh,
I I exemplar form, and it's, uh,...it'ssomething that may take just a little while. Um, now
12 I'm gonna ask you...when you write in the jail, have you ever just written with the Iead
13 of a pencil?

14 1 A No.

15 Q So you always use the whole pencil.

16 A Yeah. I always use a whole pencil whenever I, —why would I use just a little piece of a
17 lead?

18 Q Well, I, it, it's... sometimes people use just the lead.

19 A Oh.

20 I Q You're saying that you've never used that.

21 A No.

22 Q Okay.

23 A I've always just used a pencil.

24 Q Okay. So what I'm gonna do ... is I'm gonna hand these to you. Do you understand the
25 order?

26 A Yeah.. I, I,...I, I. !somewhat understand it. They just, they want me to write
27 my ... something down on a piece of paper.

28 Q Right. They, they want, what, what basically what I'm looking for pursuant to this court
29 i order is., ..a sample of your handwriting.

30

I
A Okay.

31 I Q Um and it's gonna be a fairly lengthy sample of your handwriting. So, uh, it's actually
32 gonna be you reproducing this, thIS...th?S, and tI11S.
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Case 11'08 -2501 Exemplar
Detective Costello l Statement of Brian Eke.
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1 A Oh, wow. You aren't...

2 Q It could take ... it could take a little while.

3 A Yeah.

4 Q Okay. So what I'm gonna do is I'm gonna give you this paper to write on.
s A Okay.

6 Q Okay. You can use that pencil. And I'm gonna hand this to you. And what I'm gonna ask
7 you to do, Brian, is just write, you don't need to write "question" you don't need to write
8 answer' you don't need to write "question" you don't need to write "answer" like this.
9 But, what I would have you do is write. ..these sections. This one and then this one, this

10 one, this one, this one ... the text of it. Okay?

I1 l A So you want me to, to ... just copy it, or...?

12 Q Yep. I just want you to write what's, what's here in your own handwriting on this page.
13 A Oh, okay.

14 Q Make sense?

15 A I guess so.

16 Q Okay.

17 A So it's kinda like a, a ... I don't know—and you just want me to just...

18 Q Yep.

19 A word for word...

20 Q Start with the word 'h̀ow ".

21 A Oh, okay.

22 Q And just go down. Just, the only things that I want you to skip on the page are where it
23 says "question

24 A Question...

25 Q answer, question, answer ". I don't want you to write the que -, that ,word or that word
26 or that word or that word. But, I want you to write all the text in bet All the words
27 in be there, I want you to write out.

23 A All right.

Pa?e 4 of I5



Case ,'108-2501 Exemplar
Detective Costello / Statement of Brian Eke

Page. 5 of 15

1 Q Okay

2 A I'llat sounds all right, then.

3 Q All right. Are you okay for just a second? (talking to Gies) (Costello has left the room).

4 A Oh, is that that buzzing?

5 Q Gies): Hello? (answering, phone). He -, hello? (unintelligible).

6 Q Costello): Now when you get right down to here, where it starts with the number
7 sounds like). Right here, stop.

8 A Oh, Okay.

9 Q Because I'm gonna ask you to do it a different way.

1 o A mumbling to self).

11 Q Gies): (unintelligible).

12 Q Costello): (unintelligible). Once you get to that, if you would, uh, it's underlined, go
13 ahead and underline it when you're done writing it.

14 A Yeah, that's what I did , i%ith the...

15 Q Okay,

16 A unintelligible) all thing.

17 Q Yep. Okay.

18 A mumbling to self).

19 Q Where YOU at now?

20 A Uh,...right there.

21 Q Can you go sharpen that? Can you go find a place to sharpen that ... for him?

22 unintelligible). Where you at now?

23 A Uh, right here.

24 Q Okay. So ... start on another page. And if you haven't done this before uh, it's gonna be a
25 little weird. But, what I want you to do is write with this, just this lead right here.

26 1 A " laughing). Well, that's gonna be comical.
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1 Q Yeah, it might be. That's why I don't want you to write a whole bunch with it so. If
2 you're gonna have to grab it between your fingers..:

3 A Oh, good gosh. I don't even know if I can.

4 Q Well, I'll only ask you to write that one like that. Give it your best shot.

5 A Now where, where did, uh,...

6 Q Right here.

7 A Oh, start right there?

8 Q There you go. Yep.

9 A All right.

10 Q And just this last portion here. Starting with "never" and...

11 A And...

12 Q ending with "real."

13 A And ending with real.

14 Q Yep.

15 A. Oh, gosh. Come on, stupid little thing. Stay right there.

16 Q Your hand tired?

17 A Yeah, it's hurting like no end. I haven't wrote this much in a long time. Ali.

15 I
i

Q If it gets to be too painful, let me know.

19 A No. I'm not, well, 1, Fin always dealing with pain. So ... I can deal with a ton ofpain.

20 Q Well, I don't want to cause you a whole bunch of pain. I mean 1, 1 can work with that, if
21 you wanted to go on from there. In fact, why don't we just do that. From here, it would
22 be, it'd be easier actually to write with a regular pencil.

23 I A Yeah. That's a hell of a lot easier. L...

24 Q Okay. Why don't you...

25 I A Um,...

26 ! Q start from where you left off, and just write with the pencil.
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I A All right.

2 Q Gies): Does it say where he left off'?

3

4 Q Costello): I have it. Plus you can tell.

5 Q Gies): (unintelligible) notes (sounds like).

6 Q Costello): Mm hinin.

7 Q Gies): forty -six minutes (unintelligible).

8

9 Q Costello): Get it?

10 A Yeah, I'm done with that page.

11 Q Okay. What I want you to do now is start on this page. And this is like filling out a, if
12 you've ever been to the doctor or whatever. lt's just like filling a form out like that. Why
13 don't we use the pencil, and it's just ... you know, name, city, date ofbirth, all that stuff.
14 It'll ask you all that stuff. And so just answer it like you're answering the question. Says
15 name, write your name down. If it says sex, write your sex down. if it (unintelligible)
16 your telephone, write your telephone number down.

17 A Okay.

18 Q unintelligible)

l9 A Do I do late, first and middle?

20 i Q However you avant to do it.

21 A Oh, okay.

22 Q Whatever you like.

23
I
I

A Do I use the same pencil or...?

24 i Q Yep.

25 A Oh, all right.

26 Q Want you to use the same pencil.

27 A Ali. What do I put for a telephone aiurnber, because I don't have a telephone number.
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1 Q That's fine. Don't put anything.

2 A Oh, okay.

3 Q You can just skip to the next Zinc.

4 A I don't know about an address. What about a...

5 Q Do you know your mom's address?

6 A Yeah, I know my mom's address.

7 Q Put, write that down.

8 A Oh, okay.

9 Q It's more about the writing than it is the address. (whispering) (unintelligible) came to a
to spot where this, if the recording (unintelligible) out, we'll stop. (unintelligible) start over.

1 1 Q Gies): the way it is...

12 Q Costello): yeah, yeah. Mm hmm. You can skip that part if you don't remember.

13 A Yeah, I don't remember. It was, oh, gosh, oh ... '02 or'03) to 106.

14 Q You can put that if you want.

15 A Yeah, I know it was ... I think it was '02 when I started there and I quit there in '06. Oh,
16 that's when l 1 don't know if you remember, I had that white Ford pickup. That was in
t? like '96 to like 2002, I think. I don't know. You guys...

18 Q That's fine.

19 j A pulled me over in it like a hundred times.
t

20 Q Okay. That's fine. So it's ... the next line.

21 A OIL, name of nearest relative. Oh, uh, the months and years, I don't know what the...

22 Q Like, uh, January, February, March, April., May...

23 A Oh, they want me to write down...

24 Q Yep.

25 A all the months of the year`?

26
i

Q Yep.
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1 A Oh, okay. All the way out or...?

2 Q All the way out, yep.

3 A All right.

4 Q Same with that. Days, days of the week. Just...

5 A What do I do now?

6 Q Yep, just capital letters. Just, uh, like capital A B, you know...

7 A Oh, okay.

8 Q unintelligible).

9 A What do they mean by cash?

10 Q Just write that word out.

I 1 A Oh, write the word out?

1 Q yep.

13 A Oh, okay. I didn't know if they wanted the money (unintelligible) or...

14 Q Yeah, but that's okay. And the same for the rest of those.

15 A Oh, spell out the word or...?

16 Q Yeah; just spell out the word.

1.7 A Oh,

18 Q No, no, that's ine. Uh, you're okay there. But the next one, just go ahead and spell it out.

19 A Oh, okay. What's the date?

20 Q 2 -6.

21 A 2 -6?

22 Q Yep.

23 A Gosh it's (unintelligible) six'?

24 Q 09.
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1 A Yeah, I've been writing all my little kites, when I write a kite, still in '0$. I'm not used to
2 it being... oh, there's more.

3 Q Oh, yeah. There's a lot snore. There's that whole page there and then ... yeah. Here, we
4 can slip this part down here. And we'll, we gotta do this page, okay...

5 A All right.

6 Q Right here. And then here. We'll...

7 A Oh...

8 Q so this...

9 A wow.

10 Q this will take a bit. So...

11 A mumbling).

12 Q Same thin; over again.

13 A Oh, okay.

14 Q I know that seems redundant but...

15 A Hey, whatever. I, !,...beats sitting in a cell with about fifteen other people.

16 Q hair enough.

17 A That some of them, ooh, man. They're just terrible. Oh gosh, five Washington cities?
18 What city... we've got... Olympia....

19 Q Didn't know 1 was gonna give you a geography test.

20 A Yeah. I was gonna say, 1, damn. I didn't go past the ninth L)T4de, so huh uh. Olympia,
21 Tumwater ... this is actually pretty easy, because then you got Lacey, all the places that
22

I
I've lived.

23 Q It gets harder.

24 A Tenino. Uh,...Olympia, Lacey, Tumwater, Tenino ... there's another one, I know. YeIm,
25 yeah. All right. Oh (unintelligible) states, oh good gosh. Um, let's see (sounds like), I'll
26 start offuith... Washington, and then, uh,... oh, man (unintelligible) state, Idaho.
27 utintellzgible). Uh,...(unintelligiblc)

28 Q That's pretty good. No?
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I A Haha, five European countries, oh, gosh.

2 Q Hey, if they're not European, I'm not gonna tell anybody.

3 A Well, I'll try. I. I, -1 know... France. I know I think that's one. Uh, uh,,., Greece, yeah,
4 that's another one. And, uh,...England, yeah, yeah, there's another one. England, uh,
5 Germany, yeah. Because Grandpa was in the Gennan war. And then ... France, Greece,
6 England, Germany, uh,...oh, I don't know if it's a ... but, yeah, Italy, I don't know if
7 that's a European country. Is it?

8 Q Fair enough.

9 A All right. Five business.

10 Q They can be anything you 'want.

I I A Like what kind of a business...

12 Q Name it.

I3 A Or-

14 Q Name it. Whatever you can think of

15 A I don't know. What do they mean by a business, like what...

16 Q Just whatever. Uh, Costco is a business.

17 A Oh, Costco, so ... all right. Gosh. Costco. Costco. Uh,...hmm..,(unintelligible) and 1,
18 uh,...(unintelligible) uh,...oh, yeah. Take Five (sounds like). I don't know how to, how
19 do you, uh,...Cabela's, how do you spell Cabela's?

20 Q Ah, just throw it down there.

21 A All right. I'll try. CA ...... Pella, That's my favorite little store. And they opened one
22 finally here, but I haven't been over, been able to go see it yet.

23 Q All right.

24
1 A unintelligible).

25 Q This is the last uh, last page. So what we're gonna do is you can see it's kind of upside
26 down here so start up here, okay, with, uh, 8765 Bellevue Way, and then when you're
27 done with these, you just copy them just how they're written. Flip it over copy just how
2S they're written here.

29 1 A Oh, all right.
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1 Q ( unintelligible) you do need to get that done though, (unintelligible) the bottom of that
2 page.

3 A Oh, I gotta sign this?

4 Q Yeah, yeah.

5 A Oh, okay. (unintelligible). Is there another pencil-

6 Q Yeah,

7 A ( unintelligible). ( unintelIigible)

8 Q Yeah. Oh, yeah, yeah, yeah.

9 A Oh, one thing, did they ever tell you about, uh,...gosh, it has to be way back
10 in... September or... August or.September of last year, about Chris's coat?

11 Q ( No verbal response).

12 A Because I had told my attorney to contact you about Chris's black Dickey's coat. Did
13 they ever contact you about that?

14 Q No.

15 A Oh, man. Because what, uh, when we left and, and whatnot, and afterwards, when we
16 were walking toward Safeway and whatnot, he took off his black Dickey's coat and
17 threw it over the fence there. My attorney said that he went out there and seen the coat,
is it's underneath a tree down there.

19 Q Okay.

20 A And that was like four or five months ago. And I tried to send a kite down to you guys at
21 ORD, but I've (unintelligible) you never got it.

22 O Okay. Well, I'll talk to your attorney about it.

23 i A Yeah. Because I I,...

24 Q Or (unintelligible) the prosecutor will talk to your attorney about it.

25 A Yeah. Because I, 1,...1 told him that was the, uh,...oh, gosh. When I was over in the,
26 uh,...F_ tank with Toni or whatnot, he mentioned that, uh,...they'llnever find Chris's
27 j ' black Dickey's coat, and that's when I thought, well, wait a minute. I didn't even totally
28 forgot about the...hirn having on that black Dickey's coat,

r T +29 i .. Well, while it's this way you might as well sign it and date it, because it's on the
30

i
ri -ht ... down here at the bottom.
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C JA Oh,

2
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26
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28

29

Q You'll flip it over and finish it. Another ten minutes or so. That's the end of it. Once
you're done with that section, then we're done.

A All. Gonna say, my hand, it, it, it's about just...

Q I can imagine.

A ... cramped.

Q Imagine so.

A Mom would be impressed that I'm actually writing this much, because... well, as you
know, there's not a whole lot that goes exciting in the jail. So I write her a letter about
once a month saying well, it's ... I watched this TV show or ... read this in the newspaper
or when I call her on the phone, it's ... yeah, not too much to talk about. But, my sister, I
did find out fi my mom, she had a thyroid thing and whatnot. And I haven't been able
to get a hold of my mom in the last couple of days. And I'm hoping everything went all
right with the ... the surgery. They were supposed to cut in her neck or something like that
to remove the... some kind of a something in there.

Q The tank you're in now, are you able to make phone calls?

A Yeah. I'm over in, uh, C tank. They got me on my, uh,...anti depressants, my, uh,—blood
pressure pills, and then, uh, uh,...uh,...like a respiradol, it's like a sleeping agent and
whatnot. And it only took them about five ... maybe seven months to gel me on them,
Because I was trying to ... let the jail here know that I had ... well, at least I hoped they
were still out at my, my campsite, all my pills and whatnot. And do you know, by chance,
if you know what happened to my wallet?

Q I don't know. They may be in evidence.

A Oh, I hope that yeah, Because I had, uh,... some money in my wallet and, uh,... my, of
course my driver's license, which I have a driver's license now. I bet you're amazed by
that. But, yeah, I got my driver's license and then my social security and birth certificate.
And I told my mom, I says, well, I don't know what happened to it. And my morn's, well,
you didn't have it on you, I said no, I didn't. Which 1 should have. That's a g. Yeah, I
was gonna say that little lead's about dead. Whoo.

30 Q Okay.

31 A Man.

32 , Q
33

34

All right. So that "T be, uh, the end of the exemplar, you uh, just for ... the purpose of the
recording. What we got done was the typed, uh, the typed thing that I, uh,--showed. you.
You produced that mostly with a regular jail pencil and partially with a. lead. Is that right?
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1 A Yeah.

2 Q Okay. And the part that, why don't you read the part that you produced with a lead.

3 A Uh, never brought Chris or Tom to my place, and introduced them to fops and Norm,
4 should'vejust let them.

5 Q Okay. And the remainder of that was, or the remainder of everything that you completed,
b uh, other than that right there, was completed with a jail pencil. Right?

7 A Yeah.

s Q Held in your fingers.

9 A Write... writing with a lead now that's damn near... that's impossible, almost.

10 Q Okay. So...

11 A unintelligible) give you...

12 Q Uh, the...

13 - A unintelligible)

14 Q and you, you, you, what we have here is the, it says, uh Crime Laboratory Division
15 uh, Washington State Patrol here on the top, you've done that page. Right?

16 A Yeah.

17 Q Okay. And then ... the page that's marked page two.

18 A Yep.

19 Q You wrote that?

20 A Did that one too.

21 Q And then the one that says page thrce.

22 A Page three, yep.

23 { Q Okay. And that was it. Right?

24 A Yeah. Well, and then the...

25 Q Uh, uh,...

26 i A ON I didn't do page four.
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1 Q That...

2 A Nope.

3 Q Okay. All right. 1 think that accounts for it the time is now, uh,. -oh, did the ever, uh, to
4 your knowledge ever turn off the recording?

5 A Oh, I didn't even know it was still running.

6 Q Yep.

7 A All right.

5 Q It was.

9 A Uh,...

10 Q Well, and then we didn't ask you any questions. Is that...

i l A No.

12 Q are we all in agreement?

13 A unintelligible).

14 Q Okay. All right. The time is now 2:53 PM. Time, or the date is, uh, February 6` I ', 2009.
15 i This'll be the end of the...

16

17 End of Transcript]

18 SAC:L"I'S;LP

19 , REVIEWED BY:
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Olympia Police Depal-tMent
Follow-Up Deport

Reporting Officer. S.A. Costello Case # 2008 -2501

Date of Deport: 2 -9 -09

Follow-Up Investigation-

On 2 -6 -09 1 conducted follow -up investigation into this case. Senior Deputy Prosecutor J.
Powers advised me that one of the suspects in these crimes, identified as Bryan D. Eke, had been
corresponding in writing with another inmate identified as Anthony J. McKague (see previous
follow -up report). On the listed date at about 1530 hours I secured Eke from the TCSO Jail and
escorted him to the Thurston County Sheriffs Office where I spoke with him. Present at that
time were Eke, Detective R. Gies and I.

The contact was pursuant to a court order issued in Thurston County Superior Court directing
Eke to provide samples of his handwriting for analysis against writings thought to be attributed
to him which were turned over by Anthony J. McKague. Ekes attorney, Mr. R. Woodrow, was
aware of the order and chose not to be present when I contacted Eke. I presented Eke with the
order and he had some difficulty understanding it because of the legal manner in which it was
written. He further told me that he had not heard anything about this from his attorney. He was
compliant however and stated that he'd do anything lie was supposed to. I explained that the
order meant that a judge had ordered him to provide samples of his handwriting and that his
attorney was aware of the order and that I was talking to him. Eke agreed to provide the samples.
It should be noted that the contact with Eke was recorded using a digital recorder for purposes of
propriety. A transcript of that recording will be attached to the report.

At about 1535 hours i advised Eke of his Miranda Warnings and then stated several times very
clearly that I did not intend to ask him any questions and that it would be best if he did not say
anything at all to me about the case. The one question I did ask Eke is whether he ever wrote
anything in the jail with just a pencil lead. Eke said that he had never used only the lead. He
admitted that he'd written things in jail but said he'd used one of the small issued jail pencils to
complete all of that writing.

At the request of the handwriting analysis expert, Commander J. Upton with the Lacey Police
Department, I typed out portions of the original documents authored by Eke and McKaguc. This
was to offer a non- handwritten sample of the questionable writing to Eke so that he might
reproduce it without viewing the questioned writing. I also requested that Eke complete the WSP
handwriting exempl minus the last (page 4) page which is case specific and was unnecessary
because it had been completed with the typed examples offered to Eke described above.

Eke began on the typed exemplar I'd produced at about 1540 hours using a small jail issued
pencil which he used for much of the completion of both writing samples. Eke wrote very, verb=
slowly at first and began writing more fluidly as he wrote more. He completed most of the typed

Pacre 1 of 3
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exemplar using the small pencils alternately. Detective Gies sharpened one of the two smaller
pencils twice as Eke wrote. At one point (noted below) 1 had Eke use just a pencil lead which I
broke out of a pencil (as McKague had demonstrated) to write a short section of the typed
exemplar. Eke complained after writing the short segment that his fingers hurt from doing it that
way. He did not want to continue that way.

Once the exemplars were complete, I seized the used pencils, leads and related paraphernalia
which has been logged as evidence at OPD. Logged as evidence were:

Pencil #I used intermittently to complete samples marked EIb -E6b
Pencil #2 used intermittently to complete samples marked Eib -E6b
Pencil #3 and associated lead; lead broken out to complete small section marlced E6c

I placed the exemplars and evidence in a temporary evidence locker at the OPD Detective
facility until 2 -9 -09. I then used temporary markings (stickers) to correlate the original
documents, the typed exemplar, the handwriting samples provided by Eke, and the WS1'
exemplar. The documents are marked in two ways. I placed small orange decals on the
documents which indicate how one piece of writing corresponds to another (as detailed below).
The other tags (pink, purple, yellow, and blue) are used to indicate the overall content in each
document. The documents and writing are detailed as follows:

Kuhr- colored tags:

Blue= original documents as presented by attorney Carl Hack and attributed to Bryan Else
and Arsthony McKa;ue.
Yellow= document which contains sample questions and answers taken from the original
documents which was presented to Eke for him to reproduce.
Pin-k= Eke's handwriting as completed pursuant to the typed text he was givers in the
ellow tagged document.

Purple= NVSP handwriting exemplar completed by Eke.
Green= envelope containing additional documents attributed to Eke and IiicKague not
used in this examination.

Orange tags (as marked):
Wla typed correlates lxith Ells completed by Eke
2a typed correlates with E2b completed by Eke
3a t~ ped correlates with E3b completed by Eke
4a typed correlates with E0 completed by Eke
5a - typed correlates with Ebb completed by Eke
62 typed correlates with E6b completed by Eke
E6c completed with the small lead by Eke

So, to be clear, the documents marked 1 -6 with orange stickers are the original documents
obtained from Mr. Hack. They correspond with the typed exemplar marked with orange stickers
marked 1 a -6a. I a -Eta correspond with the samples marked I b -6b provided by Eke. 6c is a shor
sample of Eke's writing with only the pencil lead.
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Status: Refer to the Thurston County Prosecuting Attorney's Office AT TN: Senior DPA
Jim Powers for review and addition to the main case file.
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PROPERTY REPORT
DO NOT DISCLOSE F7 AGENCY

OLYMPIA POLICE DEPARTMENT CASE
PAGE OF

1A 

ASSOCIXMM...,M. 
U T RELATED CASE #

N 02- RECOVERED Q3-l:-VIL)LNQE 04 - LOST OR MISSING 05 - FOUN 0-o 086 S

07-DAMAGED 08 - COUNTERFIET09- BURNED 10 - SAFEKEEPING 11-UNKNOWN 12- NONE 20-INVESTIGATIVE
PROPERTY DESCRIPTION FOR PROPERTY CLASS CODE TOTAL VALUE TAKEN

01 AIRCRAFT 15 HVY CONSTRUCT/ INDUST EQUIP 29 STRUCTURES SINGLE DWELLING
02 ALCOHOL 16 HOUSEHOLD GOODS 30 SIRUCIURESOiHERUAIELLING
03 AUTOMOBILE 17 - ANVELRY 31 SIRUCIUR_SOIHEPCOPAMERCIAL
04 BICYCLES 18 LIVESTOCK 32 STRUCTURES

I05 BUSES 19 MERCHANDISE 33 SMUCTUPESP / INDUSTRI UNITY
06 CLOTHING / FURS 20 MONEY 34 STRUCTURES STORAGE
07 COMPUTER HARDWARE/SOrIV/P. 21 NEGOTIABLE GOODS 35 STRUCTURES OTHER
08 CONSUMABLE GOODS 22. "!ON NEGOTIABLE GOODS 36 TOOLS POWER /HAND
09 CR5011 / C-E811 CARDS 23 OFFICE EQUIPMW 31 MUCKS

10 DRUGS / NARCOTICS 24 OTHER MOTOR VEHICLES 38 VEHICLE PARTS /ACCESSORIES
11 DRUG PARAPHERNALIA 25 PURSES f VALLETS 39 WATERCRAFT
12 FARM EQUIPMENT 26 RADIO /TV VCR 88 PENDING INVENTOR`(

FI1REAJ7MS 21 RECORDINGS AUDIO / VIDEO 98 SPECIAL
ld GAMBLING EQUIPMENT 28 RECREATIONAL VEHICLES 99 OTHER

S U Bi ANN

EVIDENCE #

OWNER IF DIFFERENT THAN ABOVE INSURANCE POLICY

f a w ep $.
YEAR MAKE

IMODEL COLOR

1 CONDITION

32 23

SERIAL # OAN REGISTRATION #

J
IEG TYPE STATE DATE

CIRCLE ONE BIKE GUN MISC SNOW (SNOWMOBILE) 1EXPIRATION
1 Family Residence 2 Apartment Complex 3 Housing Project 4 Commercial/Ind

5ParklPlayground 6 Shopping Mail/Center 7 Woods 8 Water N Not Applicable
Jri 92ther (LIST)
RECOVERY CODE 1 STOLEN LOCAL/RECOVERED LOCAL 2 STOLEN LOCAURECOV OTHER 3 STOLEN OTHER/RECOV LOCAL

RECOVERY DATE REFER OTHEF DATE OWNER NOTIFIED HOW NOTIFIED ( CIRCLE ONE)

0
JURISDICTION1( LET LETTER PER PERSON

Y ) N TEL TELEPHONE TWX TELETYPE

SUBia

4 aP
1 0 4-P I

EVIDENCE

y 91?27 28 29

OYVNER IF DIFFERENT THAN ABOVE INSURANCE POLICY

7"

Ny E.

11 MODEL1 1 COLOR 1CONDITION01 32 231
ISE IAL# OAN REGISTRATION #

EG TY EXPIRATION

ISTATECIRCLE ONE) BIKE GUN MISC SNOW (SNOWMOBILE) JDATE
NN m1 Famil Residenc 2 Apartment Complex 3 Housing Project 4 Commercial/Ind

5 Park/Playground 6 Shopping Mail/Center 7 Woods 8 Water N Not Applicable
Other

GOVERY CODE I STOLEN LOCALIRECOVERED LOCAL 2 STOLEN LOCAURECOV OTHER 3 STOLEN OTHER/RECOV LOCAL
iriECOVERY DATE REFER OTHE ' DATEO NOTIFIED ( HOW NOTIFIED ( CIRCLE ONE)

JURISDICTION LET LETTER PER PERSON i.
Y ( ) N TEL TELEPHONE TWX TELETYPE

NAME JOFF-# ^ DATE SUPERVISOR ENTERED BY

7 Cv I I
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February 29, 2011

Ronald E. Serg
Attoz at Law

c/o Mason County Superior Court
Post Oft Box X

P  t-he' - on., Washington 9858

Mr. r _Pommv L. Crow, Jr.

DOC# 4734A-6

Ciallam Bay Corrections Center

1830 1 Crest Way
Clallam Bay, Was1i.ing 98326

Dear Mr. Crow:

Th.ank you for your latest: correspondence. T do riot h.ave any
hand wr-iting expert reports, no-1- do I have lettte purported
Lo be from you or letters written purportedly by Aaron Adams
or An . McKague actually written by Brian Eke. i ]-,now forL '.

a falct I did not receive any hand. writing expert reports. _11 F

1 d ha had
t

paywas one done, Assigned Counsel wou-- o . L_

tillle ex who Derformed the analysis. Since T had no
to do with 'Uhat. analysis T have no record of it . Pe Mr.

Meyers could tell you what happened to it if it. existed.

I ca w ram sorry riot hei-T) you wi - h this request

3 "T
Aonald hi—I Sergi

Attorne . L ' / iat Law
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THURSTON COUNTY

SINCE 1852

BI GOU
COUNTY CLERK
And Ex- Officio Clerk

of Superior Court

Linda Myhre Enlow
ChiefDeputy Clerk

February 14, 2011

Mr. Tommy L. Crow
773446

1830 Eagle Crest Way
Clallurn Bay, WA 98326

Re.: __Public Disclosure.Requefit
State ofWashington vs. Tommy Lee Crow, Jr.
Thurston County Cause No. 08- 1- 0058 -6

Dear Mr. Crow:

Our office is in receipt ofyour Request for Public Disclosure Records dated February 6, 2011,
and received by this office on February 8, 2011, which requests:

L " Any and all letters written by Bryan Ekefor cause #08- 1- 00585 -6."
ANSWER: There are no such documents contained in the case file.

Report andfindings ofHandwriting Analysis done on any and all letters turned in
against Bryan Ekefor cause #08- 1- 00585.-6and statement ofhow many pages there
were."

ANSWER: There are no such documents contained in the case file.

3. "Any and all letters turned in against Bryan Ekefor cause #08- 1- 00585 =6."
ANSWER: There are no such documents contained in the case file.

dA " Copies of letters written by Bryan Eke to Aaron Adurris tor cause #08 - 0(1585 -6 "
ANSWER: There are no such documents contained in the case file.

5. "Copies of letters written by Bryan Eke to Athony McKaguefor cause #08- 1- 00585 -6.
ANSWER: There are no such documents contained in the case file.

6. "Copy ofsigned verdictforms by the juryfor cause #08 -1- 00585 -6."
ANSWER: Public Disclosure Request. The application of the public records statute to
judicial records was resolved by Nast v. Michaels 107 Wn.2d 300 (1986). The Court
held that the statute did not apply to judicial records (case files) held by the county clerk.
Disclosure ofjudicial records is governed by a limited common law right of access as
determined by the court on a case -by -case basis. The verdict forms total five (5) pages
and the cost for copies is $2.50 ($.50 per page).

2000 Lakeridge Drive SW, Olympia, Washington 98502 -6046 360- 736 -6430 w %clerk

41 3



Mr. Tommy L. Crow
pebruaiy .14, 2011
Page 2

7. "Copies of the 4 CD's listed as evidence in cause #08- 1- 00585 -6."
ANSWER: Public Disclosure Request. The application of the public records statute to
judicial records was resolved by Nast v. Michaels 107 Wn.2d 300 (1986). The Court
held that the stable did not apply to judicial records (case files) held by the county clerk.
Disclosure ofjudicial records is governed by a limited common law right of access as
determined by the court on a case -by -case basis.

Very truly yours,

THURSTON COUNTY CLERK

BE Y J. GOULD

fajw
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STATE OF WASHINGTON DECLARATION ELF CHISTORHER DURGA
COUNTY OF _ fu _ G= 1c - _ -- On this date of ; . S1c'Cr.r. --- .

I. Christopher Durga, declare the following: On the night of March 28, 2008,1 was
visiting with David Miller, Norman Peterson, Tommy Crow, and Bryan Eke. During that visit
on )/?8/'08_ Mr. Eke told me and Mr. Crow that he was informed by Mr. Peterson. that David

Miller was the one that told police about Mr. Eke and Me (Durt7a) assaultin <` Scott Cover, Mr.
Eke said we should beat Mr. Millers' ass to teach .him a lesson. Mr. Peterson and Mr. Crow left

to get some beer, acid while they were gorse Mr. Eke, and I assaiilted Mr. Miller. Mr. Coy- did not
assault Mr. Miller in any way shape or form and was not present at the time of Mr. Millers'
death.

I notified the prosecutor about the above mentioned information prior to trial and was
told that if I did not testify that Mr. Crow was involved in the assault on Mr. Miller, he would
snake sure 1 got an exceptional amount of time. I felt threatened and intimidated by the
prosecutor.

1 do not want or deed an attorney to represent me in this matter, but if th:4 police
prosecutor or anyone else wants to interview me or ask me about the facts stated in this
declaration, I will be cooperative with therri as Ion- as a representative of Tommy Crow is
present at the interview to insure I won't be intimidated or threatened attain.

Under the penalty of perjury, under the laws ofthe united States of America and the
State of Washington that the facts stated in this declaration are true and correct, I am over the age
of 21 years, and I. am competent to testify to these facts for which I have firsthand knowledge.

tary of the Stdteof Washington Signature

11 l - l f

Commission Expires
L ; `
Printed Name
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JOHN D. SNAZA
Sheriff

THURSTON COUNTY SHERIFF'S OFFICE

a ® Tim Braniff, Undersheriff

SINCE 1852 Dave.Pearsall, Chief Deputy
Brad Watkins, Chief Deputy
Todd Thoma, Chief Deputy
Joan Plaja, Fiscal Manager

2000 Lakeridge Drive SW • Olympia, Washington 98502 -6045 ° (360) 786 -5500

May 24, 2011

Toni y C.row #'74 6
Clallam Bay Corrections Center
1830 Eagle Crest Way
Clallain Bay, WA 98326

Dear Mr. Crow:

This is sent in response to your Public Disclosure Request dated May 18, 2011 and
received by Thurston County Corrections Facility on May 20, 2011.

Your request is for "a copy of the attorney check -in log an attorney has to signn before
visiting an innate at Thurston County .Tail, the attorney I need a log of is Ron Sergi
lo in to see innate Tommy Crowfor the months ofNovember 1, 2008 to Fel:rcta l%
28, 2009. 1 would like the dates and tine he visited ne in RE. cause #08 - 00.585 - "

We do not Have a document that an attorney is required to sign before they enter the
facility to visit an inmate. Therefore, there is no document responsive to this request.

The Visitor Logs for the time frames you Have requested are enclosed along with a
Redaction Log for information that required redaction. We anticipated that your request
was clos: iyr,eii.i.ted +v + iiiniir' ra;r °B 11 ":nhar fnr aitnT1'1P IlR7tCÀYP not traclr

If you have any fiirther questions or need clarification, please nuke contact with our
office.

Thaid< you.

JD7vw

cc: PDR file

Sincerely,

James Downing, Captai1i
Thurston Co'uiity Corrections
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FRED DO"UJIGH1, mVCStig,_..toF
cc"1. 1. 1507-5306 LicamericaTZgrnail.com P.O. Box !A6" T ' V.A. 9S51

I- 
O.D II _ a - - vi, , - 1

TO: TO-airn Cro­-,v and his leave counsel

t
zRE: - urstoal C"ounSCourt Cause N' 08-1-0058-

DATE-.: _Mfaty 23, 2011

N-Jr. ClvlV.

The §bllm ing vvas talicn frona _nmy oliginal notes. _' - vvifl also find copies o th,
I1 - 1 head sent to 1\4i7. of iriterVievvs vvitlh: Chris Dunaa. Brl. Eke. anc Sam Willie. iSnceat I

these three reports were written shortly aftert original interviews tiney rinay have more
information than rn onainal written notes. The reasonfFor that is because when wring these
reports I often recall additional iniloiniattion from the interview that T had not - writne - in dovvn.

Therefore. I would consider the three reports more coirnprehensive than the notes I wrote during
the i feL I In, fv

In ad•ition ,transcribed for you, from my notes , poinats of interest thazl found _IìvGIIcereports
andt-anscribedt staterneints Gathered by law enforcerneiii. These "poins of interest" cein be
a.)  found - III police reor witness statements, b.) potential fa-ct

or vouz defense attorne c.) areas - ". - here Lavv en' rcernen faulted an theirmight beI - L 10 L

cor investigationp d.) questions that need to be ainswered; e.) a:nd Simp-ly to
r workassist vour attorney streamline 11's""hel

Dec, 5, 2008 Interviievv of Tommy Cron / at Thurston County jail witllh Attorney Ron Sergi
AmthonNY has two coni'essions.

Brian admitted jightin the tent on fire.

Bri an vvrote letters (vvir; ting back and forth)
Toinnn Qot letters vvhile in the hole JCL. Friday, Saturday. Sunday. Nionday.
Onlyv one in cell. pass It under door.
Nio pmblenns in past (vvilllh - Bviarl)
After I'le (Brian) lit the tent on fire he I'Lliew he fucked up. He (Brian -,verlt back and lit fire.

he prete ded, to be upset.can , P a. I he Lextn s fet to cover his tracks. day n

He (Tommy' didai'tIxnotV these guys before.

d,



D,hee. 8, 2008 Notes from Police - reports. (Points of interest)
Fi- ,ie departmerit extinguished the fire. - V ,, 11 , .o? Evidence lost or changed?

o 3 - oar: 1 affable bzz - i - roken ` .... evidence of that?

Pa 9. P Fir 2: Dr. Lacs unri'able to conclude if Akiller - ,vas dead - the fire vv bumin

Pg '1 0: D,4-fller reported Durga Find Eke as being dangerous to Officer Henry-not Tomi-my Ci-ov .
Pa 11. PF,1-: 2 "Tom" inyplil-ated via Dawson. Where? What"'
Pa - par: 4: A male costact-d-ide-i fed as Kelly CroL— I nrl

Pg 12: Transients iixicated when contacted.

Pg 12: Crow. Eke. and Diw taken to 0-1.vnipia P.D. fo stiaaen (of
COILYI

Pa 1 ( Ek il erv;- ,) (a' o I hour "i re-interv Notes? VV ' vas said

P- 1 par: 2 D-Lurga, not drinking that night.
Da 14, par 4: Eke anL-r-," beer and kicked hint.at ops over i

PQ 14. par: 5: Else and Duirga shared tent,
Pa I A. par 6: Fke describes Durga choking Mi Her while Crow used some type of

3 -

4 'fool tall

Viindricalvv

Pg 15, par; 1: Eke eludes to kicking victims
Pg 15. par: 2: Elk says Crow dragged Peterson away from tent.

Pg 15,. par: 
3 ): -

Eke said assault lasted "one Hour`'???

Pg 15, par 6. Eke's clothing had blood.
Pg 16. pa:r: 3: Cro not intoxicated at time of interview {IIOT it 1 )
Pg 16: "Pre-iirterview ofCro,v
P- 1 par 6: Crovv verifies argunip-rit between Eke and "Pops" but doesn't say any -about
stolen beer or Eke kick n9 Po

Pg 16. 1Ja1: 6: Cr verifies Durg not drii-Okin. -do s I drink be I0 , a _(- T e 11[ H . e-

Ic 17, -par: 7: Durga admits he does not drink and was sober.
I 'T TVCHECK V ! CT-1 IS' SIZEYWEIGHT VS CROW S.

Pa 10 par: 2: rrovv's clothing collected-any evidence
P'-a I & pax: 3: Durgq admits anger toward TAIller,
Pa I S. par : Duraa says Eke spoke about burning the bodies.
Pg 18. par: 5: Durga said Crow punched Miller once and he (Durga.) began punching Viliffler and
ltYfillcr fell into the campfire -Durga choked Miller and then dragged him into tent.
Pc- 19. - oar: 2: Durga chances stories of how Peterson tit; as "rendered unconscious."
PI-I 19. - par: 2: . -, xas at tent when fire stai7ted and Crow did not have a lighter.Z= - -

Pa 20. par: '2:Z:t

PQ 20. par: 6: Durga,'Eke campsite identified ( C-FovV)

Witness T\4arlk Urbach witnessed Durga and twoo confront Miller earlier on March 22=

2008. Durga ttireatened Miller. Ciowtxas identified as on,- of the three via montage.



Witness Sam - kYiliie said he dscovered boots '.bo " 
I

I I - pair)dies. preserved scene, lxas wearing on' -

IAVit Simmons ide Dur-a. C"ovv. and Eke as con him abouit tlae case-"

Witness Stroman called 911 after finding bodies. Stroman lives in woods rL--,-:rf bodies wiah Justin-
1 CVan Horn. Sti-o names Ezke, Durga T'Or the first assault (C--r) --r) IM-1 ` ' ULI 1 ) - it

Pg 22.5_ par: 6: Eke reintervivved in g tjail-cops believe he isn telling truth as aZfeed b the

attomey. Pre-hiterviev,; notes'?
hP- 26. - par: A: clain Crov; told Du--,-ca that he needed to yo deal Vvi"I P-0-

26. - pa - -, , -: 4: E--ke said he vi.-ent to keen, "Durga" frorn pi E toon . .

P- 27. par: 1: Descrjb.-s Durga, end Eke atlacking and choking -Pops bow t Crow,

T'a 27. par: 3: Eke accuses C

Pc 28, - par: 1: Eke finds some of his stolen property in tent and burns tent.
IP

02 par: 2: One of the threeswatch - tent burn doNa.
Pa 28. par: 6: Stick with blood found - evidence linked', to Crow

Pg-')9. par: 2: T.V. have shoe prints?

Question: - Why drag a body to a campfire to burn bodies and. then have more bodies to --he tent to
burn again?

Autopsy report on Peterson-No blunt trauma to head as described by Eke. Only %uAd not
fatal. BhLlillt - force to leas contributing? factor?

Question: Who used stick?

Question: Eke gave false lllfo-1.v&3

Note: Exarniner: IN/1"ollyI'vanoviCh. ' Last name is the same as TCSIO Det. C hvaaaoviCh,

TDeterson: ,17 alcohol. positive= Oan.nibas.

an' SP Report
Pg 1 describes body configuration (last - paragraph)
Was Peterson dragged into the tent first? His arm was under miller's shoulder.

Note: if bothvictims Were dragged -- campfire and head dm , ii (as Durga said) , xouldn' I there

be smoke in lungs if they were stiull alive"

Note: D.ti'y state', ent: R' appears the deter-1a M - I.-ve ma have inade a deal (promise) 'h- Eke (page
thru page 5. line 5. Detective cut offEk- so he - %vouldn't report vv said.

M



Eke dovinplays staternen-, said Ine was ve_ drunk and accidentally kicked b vic

Eke's 2" Statement: Eke had spoke to detectives about one hour prior - L0 goinic On tai e:.

Durcra state-Tilent ,7 1 line6... minutes before ta7pe started.

Durg-e claimed to had 'Z.no Crow 5 years.Z=: . 1

Du claimed Tom and B an were fighthing with Nonni (pg 10)I - Z=

7DLYfaa. said , , Z as knocked out but snorina and said 'Let - - aR them b, the tent and cret ou
ofhere."

Is !: sa T) - -ya and i' ovv Dut - vic , :Ms il fireto ai­ excuse - vhy the- v.je burned.Z.N_ hy 1- U L! . 1 1 V,_

Ho TO.-!' vvas the tent fi the camp

Durga sai he , rnd Cro were about 15 Ièet away E oini tent vvhii le it was on Eye and Eke was in
front of it vvdtli a, lighter, (pg 1.1 & 12)i= Z:

N'byra was snoring in the tent MY I II Z: 
1 0)

Page 1 Duro said Bryan had said "Best way to net rid o body is buin it and torn was '
going leave them there."Z _ 211 C

DUR0A INTIITER, - VIEW OIN 10-15-08

Pg-r 22: Tom -h-it Pops and '.Fom fell do so drunk.
IP a 23 : Tom—drunik.

eg 23: tie (kind hearted) yet tallks about burning bodies.
Pg 25: C-row is so drunk he has to be helped to walk.

J.' 28: Durg, now says all three dragged Norm to tent.
P 0: NTobody was pla in cain
Pa 4-0: Ci.o-N! was with Duma as thev left . Eke N­as behind.zz 1:1 1

Pg 42: Eke tried to hide foot tracks.

DecerrflID-1 11, 2008 TCS0Jail vvdith Mr. Sergia ' RIìTERV. OF A-ARON ADAMIS
Oot notes firomn Eke asking to make uip stories how to testify7. His mom would pay him
15A0.00. (no note of that ", letters to say that he -, A7as involvedL in, tile assault but not 'there,
coat-t L it that Crow told me to put Mere.

Eke said it - vvas accidental but lit tent on fire.

A
i



Il (Eke; - %,-as moved in my cell 2 or ) day before - 1-hanksaivin4
He (E-ke) - ,vas 'licking a and "poor' it went.
Eke said Tomniv. and Chris kicked the shit out ofthern and threw- the-M face 'do or e fire.

Then Idney (Durga & Crow) drug them into the tent.
h andTom had been smashing them with their knees and breakino hii)s.I - 

C - - = -

Tom Crovv said the only t1aing he is guilty is getting in a fight witu'"I '-NionnW - - - I -

7_27' DOD - '!NFER TE''.'/ 00F CH11RIS DDURGA TCSC jail

Dur-a - % -, .;as - there at Scot'rCo beatima with Eke. David " Sarn T A -Z - 2 1 - - M"

I ter evervt hng -, vC, ow cam -,, thi is done.

Scott had - Toinn ` nmy iij firee I I (Ileni

Brylan Eke hit Scotty Over a coat.

Bryan said the coat had been alven to him by grandma.
Prior 1 (be - fore Norm and Pop's beatings Tom, me (Durga. and Eke around 11:00 &3n, vTalkhrig;
towards camp.

Went (all 3; over there (Pops' clarnp) to ask -Ndhy Pops was snitching me ( Durcra) off.
Bryan and 'romrrly woke me up before we went over there.
Nio drugs. no drink (Durga).
Both Crow and Eke had a buzz from drinking. Tommy was staggerling, Br a ' - word)
normaL

Dur9a has knovvii Tov about 5 vears and Bryan about 4 years.1

Duro-a had never had a problem with Pops.
Went straight there (all three), both INTorm and Pops were both there drilnl<ing, someone called
Pops (?) Pops -lame out, Tomm­ asked him vvh he sn-itched on his brotlier.

Pops said sornething took a swing. missed. and Bell.
L ( Dur<ya) - pisc Pops it a sleeper.

Bryan took Norm. theywalked avvay before gpin_ after Pops a-rid carne back about 5 1-n-nut s.
They' (Bryan and Norm weren't talking - v-hen the lei".

I hit him (Pops) in the side oi left 'face. spun him around and got him into a sleeper hold,
Norn Eke were behind the tent they didn't see.
Dwas squeezing about I - 1 1 / , minutes.

He (Pus) grabbed Chris's hand but didn't say an thing, He (Pops) passed out.
But before this Tom came back and tried to grab Norm but fell and warned Min, not to snitch but
1 think Norin over-pmwered hilin, And then Bryan came over and stood over them-and then

Brvan -rabbed Norni firorn behind like a bear-hug. Eke maybe trying to get Norm on tlie ground.
Soineone 'knocill-ed him (loan) out.
Durga, never smv am on e with sticks ol bat.
N/liller started snoring.

This took - place in firont of the tent,



ic, camofire, not goin ire`

Cainpflire looked all clad_.

I moved him (fops) about Our feet so he - vouldia't be in the Slao`:v.
Someone liilocke Norni out.

tI'itCl dragging Orlaa but COUldil't. 1 asked Tommy ti :t he couldn't.
1 asked Bryan aiad w e all druc lailaa to the tent about 10-15 feet.zr

He (Norm) was siaorhig loud.

017s crawled up ilato a ball -etat (position').
X (Durga and To-ainly lef Jacli to camp.

Bryan stayed beh -ind —don? t 'k-now i dlay.
Bryai_ caug ujp with us about 5 minutes (later) alo the main trail.
Brvan kind of' massed them (Darga and Crow up draggina lis vet a told them they :needed to
do the same so cops wouldn't catch diem.
Bryan never said any thing about it.
No one ever said alay'thiila about hurtina anyone.
The next mo1'nang colts tallied to :hem, (Durga, Eke, Crow'1.
1 nei  ?,'ll'bor told Durga at the Grocery Outlet. al

Februai -y 27 2009 LIBTE VyEW OF BRYAN L. iii' /Attoniley Woodroi,,- TCSv jail

V oodrojN received letters, will get copies.
Known Durga since abort 2004"- %005

104 -2p0 -

ievil C over about 2006

Not present when Scott Cover -ot heat.
Called vfiller. "Dave. 

L

Known 1_.ia5 about 1 1 /3 - 2 months.

No problems with gave. got along cleat.
Kno - A'1a Norm since about 2004.

Clot along great with Norm.

9: -30 -10:00 p.m. night before, sitting arouiad camp with Tom and ti.lu 1 was drinldng Jeer.
Confronted group behind Taco Truck about Scotty.

discussed (Toils, Claris. Eke) confronting lops. TOld the he didn't have opinion about it.
1 1aaentioiled to Chris the best -% a3" to get rid Of a body; to Let rid (Tom's idea; of it.
We discussed aonn over an discussing this problem. 1 was on the trail about :D0 seconds behind
behind Crow and Durga) and we stopped at Mud Bay; Road.
Got to camp and Tom and C-11 con-fronted Pops.
Tom hit Pops and Tait him in face two times.

J

1,T



Chns got behind and gOt Innn in -a choice hold. choking him P_Oout 1 - -rninutes. ToMj7tj
1 -ick his mid-section and leas.

Eke -\,%, as standing by the tent 8 -1u feet away.

Started to Go through the tent. looking fbir uny stolen property.
Chris - put hint down on the around. The 1 was about 2 or 3; Feet away.
Cluris drug him into the "f ire, facedown and stood on - the back of shoulders. no response.

I ornmy - v - v - as standing around-Avatching from about 1 -3 feet away scneaming out antics
thoug-l we were fanailv." "Whv did vou tunc us in?"

Eke v, halfway watching Oitat could h aoing 0-.-. ear 1xhat was

Eke - v -, vas - pssed off at them and left on the trail for about 5 mirrunes. noticed ld̀oflli and Eke told
h4-,-,, -xhT - v , .7as aoina- on.

Ulk thev milled "ire mat hini in the fire.

r 3111 - 0He ran - up t a and dropped his beer.
Eke yelled at him not *to go.
Torn took a limb andh in the head.

T was still comity, up the trail.

Tom Was hitting him and did a krice-drop (chest), sounded like a stick. breaking.
kicked him hard several times, knees do moaning sound brit not mw ring. CTJguir"ing.

Eke was about 15 feet away.

Not certain about Chris-not involved.

Tom drug Norm to fire, in the fire, face dwNin. Chris had drug -Pop out. Both had been In the fire
about '30 seconds. standina on Nonni's shoulder tiAdth one of his feet. not sure. manlbc right foot.
Cliris made comments that Pops was cooking and smellina like chicken.
Toni looked at El,e and told Eke to light the tent of. fire.

Bluish colored rain top over tent-Etke lit it with a li that Tom had ci't'ed him ear-lie'. on illie
trail, said he would need it later.

Rain Tarp vent 5-15 seconds and started dripping plastic on the te
By the time the tent was begaimung to burn Chris had Pops pulled u Into thet. part 17ay and

om Pat Nor on thie right side of Pops, kind of half on half Of
Tom told Eke he' rd better' tell anyone or he - d kill him. - farnily, and tell the cops he had full
involvement.

Eke went to service road 2-3 minutes about 60 yards away.. couldn't see vihat was going on at the
tent.

hen Eke left the top and front was burning good,
When Po an Norm were in Ire, no si­ of

After being drug to ten their faces were burned and clothing smoldering around the chest area.
Le about two ininutes after thev were drug into tent.

11Don't remember if the - fire had reached thern, tent plastic material may be coming dow on them



Eke tvas wearin —Carhart big overalls. black boots. regular t- shirt. ge.'siV?aShit
stt̀iibol.  and oats ieal coloreds flannel. Canis sYilibols on hat

Chris was wearing^-Rezuiai 't-shirt. blacl_ Dickies pants, no hat, flannp.l pajama. bottoms, under.
black_ military boots.

Tom was wearing- Blue jeans. blue and White V1ilsoii tennis shoes. Clad% olive jac'iet vAvrii`inig

Eke smoked a little weed the afternoon before, ! 1/2 Joint with m nn

Eke drai1b: about tl ?i ?•teed 24 ounce sails of beer a ±? - , no  & v 1 a v,Iiih about' -S -_L LS of ..:.Stt . S. LN - _ c Nornn oE

10:30 1 ! . 00 a. - ri. the day before.

Ch is, no d uas, prettyy much sober.

Tommv flit from the said'- joint.

Letters—only wrote to Antho "A . .T 99% true, doesn't remeil? l ( i'sllat Wasn t.

EA OF BRYAN EKE 1(09 NS

Mareh 10, 2009 INTEPRYIEW OF SA-1119 WILLIE JR.
intei't %ieS Room 43̀5 , Red Ilion Motor 1iin, 0h mDia

L nevv Norni and Pops about three years.
KleivBEke about 3-4 weeks.

Knew Chris Durga abou 3 -4 weeks.
Met Tom later, about ? Weeks.

Prior to the deaths there Were no of a problem.
iDrarlk a few times together with their but never hung out with them.
Some discovered them,(victims) prior to discovering them (victims) Sans saw them (all three)
Elie, Dur a, arid CroA) the afternoon before between l -3 p.m. of later over by Harrison
Avenue) and Division. LSti'eet) by iackson Hewitt Tax Services. they were just walkin2 by-.
joked, around a little bit and they Went on their way-.
They- (E'ke. Durga. and rm seemed fine.

Prior to that Sam had ?lever heard their say anything like they- would hurt arryone.
Jam vas at Scott Cover's car -ip Lvhen he got beat us but was massed out in his tent. he dial not
knovv vi did it. Scott did not says anything about it.
To this da—, Sam doesn't kxiow who did this (Scott Lover beating), lust hearsa -: but i d.on t
mote).



The day it happened (deaths; ' Sabo Bryan. Chris. and Tom tOgethler by Jackson

aftenloon) anct Sant told them u, -hat happened. They seemed surprised and - vent on. their v,a;/.
Nobody has bribed or t1.1i'eatenecl (TO give statement or
San usually checked 011 PODS every day.
Sant lived with Charles, Lave. and Regi ,! no about' mile past Pops.
Didn't. know 1Fibere l\iorin was sta-\ in! had Just gotten out ofJail a few da) s earlier,
Don't know iZll }; this happened.
Don't knO,s: \ by Scott was beat Lip.
wasnt at the T2rco Truck incident.

Bryan had spoken of taking acid before.
Sant had smoked vi, ee there on occasion..

E ore and :..il_' =s Cal ed each other brothel

Chris was very quiet, never said much.
Tom had a bi<g mouth.

Bain left town a couple weeks late_'_ didn' know who did it until the paper Came out.
Found bodies about 8 -8:3)0a.m. with Dirty Lave.
Sans didn't know anyone had a problem with Bryan, Cll is or Tomen -/.
The three were always togetheI'.

Scotty t -vas staying at San1'S camp when he got beat Lip. Sam was So drunk he doesn't IQ vvllo
was there.

Nla _ r009 _aidTEiuVIETN OF A1k̀ :i - 11HONY MQ .Z Gv / 1CSii Jail

rSnthon -v was ii'_ the hole witli .3- ryan Eke in December 2008 six Clays one time. 7 days another
time, J day's another time, and three the next.

Luring that time cyan Said (through) Motes that Bryan and Chris went over there to beat Lip Pops
for telling on Claris but didn't exactly tell Tommy what they were going there for. (All on paper%
Tommy tried to swing on Pops but missed and fell in the bushes.
hris punched 'Pops a couple of times and got him in a choke hold —Toil i y noticed Nonni- and
beat him Lip.
After that Tomm, left and told. CE he was agetting out of there.
Tommy was shit -faced drLl'nk-

Toillml , left and then Cilris Cau up^-Chi'iS hod seen the tent catch fire but it went out.
About five mintlte later Br -  an came Liv swishing his feet and told them he %vas 4etiin- rid of the
tract {S, 

t

Then Bran left camp 13 yt? 'S) and Chris and Tommy event to Sleep.

Chris had fops in a choke hold and Bryan kicked hint the face.

9



Bryan said it was Chris that beat up Scott–Chris said, it wasL

Anthony is in the same tank with Chris.

Anthony had been in the same tank -with Tommy about 1-2 months ago.
I

Bryan and Tominy had been intl saine iam

Anthon had. gotten Brvan end Tomirny mixed up when he first told police - -, ,, vho had I­Iops in a
choke-hold and ti he Qot kicked-but 1 (Anthony) changed that.

F! OFA A.TcZA YG UZE .11VTER. I/ 71f- TV

Mareil 1 200, 9 AAR0DMI ADAIRIS INTE IRLY.1EW Thurs to - n IC ountY Jail

Aaron. vas passing notes betvieen Tommy and Bryan around the I "' Tart of September,
About a dozei or more (notes) between the two by sliding them under the door.
Aaron was iin the hole with Chris about 1 -I V2 months ago.
Torniny never tried to th-rea:ten or bribe Aaron.

Toothy told him that he got in a flight with Norm or Pops but ", he IeRt they vverl_ in the tent,

beat up, but okay.

Bryan told him (Aaron) verbally that Ile tried liglyting the tent of fire but nothing else.
Bryan told him (Aaron) verbally that his mom would give him (Aaron) $15k if he would testify
on his behalf.

Most of the notes Aaron flushed doxn the toilet because he didi want any parto
The notes did not reveal ant thin- about 'rommy doing any Ching.
Aaron didn't read the notes bemeen the two.

Bryan tried to get Aaron to say that h6 was there and that they were - walking back towards the
Safe - Ei. y.
Aaron told hi -1 (Bryan) that he couldn't say that.
1 - or Tommy had never made any attempts to say something that was not true. (to Aaron
Aaron does not know if - there is anything on any kite thca he wrote that is not true.
Tommy said that he knocked iris (?) ass out and we drug him in the tent but he was alri ght.
Aaron doesn't kno arn. about Scotty.
Aaron doesn know vi the - vvere mad at Po

I -

E OF LTVTLFR_ VYE'1V/127WAARD, IV ADAM53

END OF NOTES
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HEED

09 111 20 Pit .20

IN THE SUPERIOR COURT OF THE STATE

IN AND FOR THE COUNTY OF THURSTON

STATE OF WASHINGTON )

Plaintiff, }
vs., }

TOMMY LEE CROW, Jr., )

Defendant. )

NO, 88- 1- 00585 -6

COURT'S INSTRUCTIONS

TO THE JURY

Original Set)

Dated March 19, 2009

Thomas McPhee, Judge



Instruction No. 1

Here are my instructions. The order of these instructions has

no significance as to their'relative importance. They are all equally

important. In closing arguments, the lawyers may properly discuss

specific instructions, but during your deliberations, you .must consider

the instructions as a whole.

Charges have been made by the prosecuting attorney by filing

a document, called an information, informing the defendant of the

charges. The filing of a charge is not evidence that the charge is

true. Your duty is to decide the facts in this case based solely upon

the evidence presented to you during this trial. It also is your duty to

accept the law as explained in these instructions, regardless of what

you personally believe the law is or what you personally think it

should be. You must apply the law in these instructions to the facts

you decide have been proved, and in this way decide the case.

The evidence that you are to consider during your

deliberations consists of the testimony that you have heard from

witnesses and the exhibits that I have admitted during the trial. If

evidence was not admitted or was stricken from the record, then you

are not to consider it in reaching your verdict.

Exhibits may have been marked by the court clerk and given a

number, but they do not go with you to the jury room during your

deliberations unless they have been admitted into evidence. The

exhibits that have been admitted will be available to you in the jury

room.



instruction No. 1, page 2]

In order to decide whether any proposition has been proved,

you must consider all the evidence i have admitted that relates to the

proposition. Each party is entitled to the benefit of all the evidence,

whether or not that party introduced it.

One of my duties has been to rule on the admissibility of

evidence. Do not be concerned during your deliberations about the

reasons for my rulings on the evidence. If I have ruled that evidence

is not admissible, or if I have directed you to disregard any evidence,

then you must not discuss that evidence during your deliberations or

consider it in reaching your verdict. Do not speculate whether the

evidence would have favored one party or the other.

The law does not permit me to comment on the evidence in any

way. It is improper for me to express, by words or conduct, my

personal opinion about the value of testimony or other evidence.

Although I have not intentionally done so, if it appears to you that I

have indicated my personal opinion, either during trial or in giving

these instructions, you must disregard it entirely.

The lawyers' statements during this trial are intended to help

you understand the evidence and apply the law. However, the

lawyers' remarks, statements, and arguments are not evidence or

instructions. You should disregard any remark, statement, or

argument that is not supported by the evidence or by these

instructions.



Instruction Igo. 1, page 3]

During the trial, the lawyers may have objected to evidence

offered by the other side. Each party has the right to object to

questions asked by another lawyer, and may have a duty to do so.

These objections should not influence you. Do not make any

assumptions or draw any conclusions based on a lawyer's objections.

You have nothing whatever to do with any punishment that may

be imposed in case of a violation of the law. The fact that

punishment may follow conviction cannot be considered by you

except insofar as it may tend to make you careful.

As jurors, you are officers of this court. You must not let your

emotions overcome your rational thought process. You must reach

your decision based on the facts proved to you and on the law given

to you, not on sympathy, bias, or personal preference. To assure that

all parties receive a fair trial, you must act impartially with an earnest

desire to reach a proper verdict.



Instruction No. 2

As jurors, you have a duty to consult with one another and to

deliberate with the intention of reaching a verdict. Each of you must

decide the case for yourself, but only after an impartial consideration

of all of the evidence with your fellow jurors, Listen to one another

carefully. In the course of your deliberations, you should not hesitate

to re- examine your own views and to change your opinion based

upon the evidence. You should not surrender your honest

convictions about the value or significance of evidence solely

because of the opinions of your fellow jurors. Nor should you change

your mind just for the purpose of obtaining a unanimous verdict.

Instruction No. 3

The evidence that has been presented to you may be either

direct or circumstantial. The term "direct evidence" refers to evidence

given by a witness who has directly perceived something at issue in

this case. The term "circumstantial evidence" refers to evidence from

which, based on your common sense and experience, you may

reasonably infer something that is at issue in this case.

The law does not distinguish between direct and circumstantial

evidence in terms of their weight or value in finding the facts i.n this

case. One is not necessarily more or less valuable than the other.



Instruction No. 4

You are the sole judges of the credibility of each witness. You

are also the sole judges of the value or weight to be given to the

testimony of each witness. In considering a witness's testimony, you

may consider these things: the opportunity of the witness to observe

or know the things they testify about; the ability of the witness to

observe accurately; the quality of a witness's memory while testifying;

the manner of the witness while testifying; any personal interest that

the witness might have in the outcome or the issues; any bias or

prejudice that the witness may have shown; the reasonableness of

the witness's statements in the context of all of the other evidence;

and any other factors that affect your evaluation or belief of a witness

or your evaluation of his or her testimony.

A witness who has special training, education, or experience

may be allowed to express an opinion in addition to giving testimony
as to facts.

However, you are not required to accept such opinion evidence.

To determine the credibility and weight to be given to this type of

evidence, you may consider, among other things, the education,

training, experience, knowledge, and ability of the witness. You may

also consider the reasons given for the opinion and the sources of

witness's information, as well as considering the factors already given

to you for evaluating the testimony of any other witness.



Instruction No. 5

A separate crime is charged in each count. You must decide

each count separately. Your verdict on one count should not control

your verdict on any other count.

Instruction No. 6

A defendant is not compelled to testify, and the fact that a

defendant has not testified cannot be used to infer guilt or prejudice

him in any way.
i

Instruction No. 7

You may give such weight and credibility to any alleged out -of-

court statements of the defendant as you see Tit, taking into

consideration the surrounding circumstances.

Instruction No. 8

Testimony of an accomplice, given on behalf of the State,

should be subjected to careful examination in the light of other

evidence in the case, and should be acted upon with great caution.

You should not find the defendant guilty upon such testimony alone

unless after carefully considering the testimony, you are satisfied

beyond a reasonable doubt of its truth.



Instruction No. 9

Evidence that a witness has been convicted of a crime may be

considered by you in deciding what weight or credibility should be

given to the testimony of the witness and for no other purpose.

Instruction No. 10

A defendant is presumed innocent. This presumption continues

throughout the entire trial unless you find during your deliberations

that it has been overcome by evidence beyond a reasonable doubt.

Each crime charged by the State includes one or more

elements which are explained in a subsequent instruction. The State

has the burden of proving each element of a charged crime beyond a

reasonable doubt. The defendant has no burden of proving that a

reasonable doubt exists.

A reasonable doubt is one for which a reason exists and may

arise from the evidence or lack of evidence. it is such a doubt as

would exist in the mind of a reasonable person after fully, fairly, and

carefully considering all of the evidence or lack of evidence. If, from

such consideration, you have an abiding belief in the truth of the

charge, you are satisfied beyond a reasonable doubt.



Instruction No. 11

A person is guilty of a crime if it is committed by the conduct of

another person for which he is legally accountable. A person is

legally accountable for the conduct of another person when he is an

accomplice of such other person in the commission of the crime.

A person is an accomplice in the commission of a crime if, with

knowledge that it will promote or facilitate the commission of the

crime, he either:

1) solicits, commands, encourages, or requests another person to

commit the crime; or

2) aids or agrees to aid another person in planning or committing

the crime.

The word "aid" means all assistance whether given by words, acts,

encouragement, support, or presence. A person who is present at

the scene and ready assist by his presence is aiding in the

commission of the crime. However, more than mere presence and

knowledge of the criminal activity of another must be shown to

establish that a person present is an accomplice.

A person who is an accomplice in the commission of a crime is

guilty of that crime whether present at the scene or not.



Instruction No. 12

A person acts with intent or intentionally when acting with the

objective or purpose to accomplish a result that constitutes a crime.

Instruction No. 13

A person knows or acts knowingly or with knowledge with

respect to a fact, circumstance, or, result when he is aware of that

fact, circumstance, or result. It is not necessary that the person know

that the fact, circumstance, or result is defined by law as being

unlawful or an element of a crime.

If a person has information that would lead a reasonable person

in the same situation to believe that a fact exists, the jury is permitted

but not required to find that he acted with knowledge of that fact,

When acting knowingly as to a particular fact is required to

establish an element of a crime, the element is also established if a

person acts intentionally as to that fact.

Instruction loo. 14

No act committed by a person while in a state of voluntary

intoxication is less criminal by reason of that condition. However,

evidence of intoxication may be considered in determining whether

the defendant acted with knowledge or intent.



Instruction No, 15

A person commits the crime of intentional murder in the second

degree when, with intent to cause the death of another person, he

causes the death of such person.

A person commits the crime of felony murder in the second

degree when he commits assault in the second degree and in the

course of and in furtherance of such crime he or an accomplice
i causes the death of a person other than one of the participants.

Instruction NO' . 16

A person commits the crime of assault in the second degree

when he assaults another by strangulation

Strangulation" means to compress a person's neck, thereby

obstructing the person's blood flow or ability to breathe, or doing so

with the intent to obstruct the person's blood flow or ability to breathe.

Instruction fro. 17

A "participant" in a crime is a person who is involved in

committing that crime, either as a principal or as an accomplice. A

victim of a crime is not a "participant" in that crime.



Instruction Igo. 18

To convict -the defendant, Tommy Lee Crow, Jr., of the crime of

murder in the second degree as charged in Count 1, each of the

following elements of the crime must be proved beyond a reasonable
doubt:

1) That during the period of March 27 -28, 2008, the defendant

committed intentional murder in the second degree in that:

a) Christopher Durga acted with the intent to cause the

death of David Miller;

b) David Miller died as a result of Christopher Durga's

acts; and

c) The defendant, Tommy Lee Crow, Jr., with knowledge

that it would promote or facilitate the commission of the crime of

murder, aided Christopher Durga in intentionally causing the

death of David Miller, and was therefore an accomplice to the

commission of murder in the second degree.

OR IN THE ALTERNATIVE

2) That during the period of March 27 -28, 2008, the defendant

i committed felony murder in the second degree in that:

a) Christopher Durga committed assault in the second

degree by the strangulation of David Miller;

b) That the defendant, Tommy Lee Crow, Jr., with

knowledge that it would promote or facilitate the crime of

assault, aided Christopher Durga. in the strangulation of David

Miller, and was therefore an accomplice to assault in the

second degree;



c) That Christopher Durga, acting as a participant in the

crime of assault in the second degree, caused the death of

David Miller in the course of and in furtherance of that crime;

and

d) That David Miller was not a participant in the assault

in the second degree;

AND

3) That the acts occurred in the State of Washington,

If you find from the evidence that either alternative elements

1)(a) (b) and (c) or alternative elements (2)(a) (b) (c) and (d) have
been proved beyond a reasonable doubt, and that element (3) has

been proved beyond a reasonable doubt, then it will be your duty to

return a verdict of guilty. (1) and (2) are alternatives and only one

need be proved. In order to return a verdict of guilty, you must

unanimously agree that alternative elements (1)(a) (b) and (c) have

been proved, or that alternative elements (2)(a) (b) (c) and ,(d) have

been proved.

On the other hand, if, after weighing all the evidence, you have

a reasonable doubt as to any of the elements of (1) and as to any of

the elements of (2), or as to element (3), then it will be your duty to

return a verdict of not guilty.



Instruction No. 19

To convict the defendant, Tommy Lee Crow, Jr., of the crime of

murder in the second degree as charged in Count 2, each of the

following elements of the crime must be proved beyond a reasonable

doubt:

1) That during the period of March 27 -28, 2008, the defendant

committed intentional murder in the second degree in that:

a) The defendant either acted with the intent to cause

the death of Norman Peterson or acted as an accomplice to

Bryan Eke intentionally causing the death of Norman Peterson;

and

b) Norman Peterson died as a result of the defendant's

acts or the acts of Bryan Eke to which the defendant was an

accomplice;

2) That during the period of March 27 -28, 2008, the

defendant, committed felony murder in the second degree in

that:

a) The defendant, acting as a principal or accomplice,

committed assault in the second degree by the strangulation of

Norman Peterson;

b) The defendant or another, acting as a participant in

the crime of assault in the second degree, caused the death of

Norman Peterson in the course of and in furtherance of such

crime; and



c) Norman Peterson was not a participant in the assault

in the second degree;

3) That the acts occurred in the State of Washington

If you find from the evidence that either alternative elements

1)(a) and (b) or alternative elements (2)(a) (b) and (c) have been

proved beyond a reasonable doubt, and that element (3) has been

proved beyond a reasonable doubt, then it will be your duty to return

a verdict of' guilty, (1) and (2) are alternatives and only one need be

proved. In order to return a verdict of guilty, you must unanimously

agree that alternative elements (1)(a) and (b) have been proved, or

that alternative elements (2)(a) (b) and (c) have been proved.

On the other hand, if, after weighing all the evidence, you have

a reasonable doubt as to any of the elements of (1) and as to any of

the elements of (2), or as to element (3), then it will be your duty to

return a verdict of not guilty.



Instruction Flo. 20

It is a defense to a charge of felony murder in the second

degree, based upon committing assault in the second degree, that

the defendant:

1) Did not commit the homicidal act or in any way solicit,

request, command, importune, cause, or aid the commission

thereof; and

2) Was not armed with a deadly weapon, or any instrument,

article, or substance readily capable of causing death or serious

physical injury; and

3) Had ,no reasonable grounds to believe that any other

participant was armed with such a weapon, instrument, article,

or substance; and

i
4) Had no reasonable grounds to believe that any other

participant intended to engage in conduct likely to result in

death or serious physical injury.

The defendant has the burden of proving this defense by a

preponderance of the evidence. Preponderance of the evidence

means that you must be persuaded, considering all the evidence in

the case, that it is more probably true than not true. If you find that the

defendant has established this defense, it will be your duty to return a

verdict of not guilty as to this charge,



Instruction Igo, 21

Deadly weapon means any weapon, device, instrument

substance, or article, which under the circumstances in which it is

used, attempted to be used, or threatened to be used, is readily

capable of causing death or substantial bodily harm.

Physical injury means physical pain or injury, illness, or an

impairment of physical condition.



Instruction No. 22

A person commits the crime of arson in the second degree

when he knowingly and maliciously causes a fire or explosion that

damages any building or property.

Instruction Flo, 23

Malice and maliciously mean an evil intent, wish, or design to

vex, annoy, or injure another person.

Malice may be, but is not required to be, inferred from an act

done in willful disregard of the rights of another

instruction No, 24

Damages ", in addition to its ordinary meaning, includes any

charring, scorching, burning, or breaking, and includes any diminution

in the value of any property as a consequence of an act.

Building ", in addition to its ordinary meaning, includes any

dwelling or any other structure used for lodging of persons.

Property means anything of value.



Instruction Flo. 25

To convict the defendant, Tommy Lee Crow, Jr., of the crime of

arson in the second degree as charged in Count 3, each of the

following elements of the crime must be proved beyond a reasonable

doubt:

1) That during the period of March 27 -28, 2008, Bryan Eke

caused a fire;

2) That the fire damaged a building or damaged any property;

3) That Bryan Eke acted knowingly and maliciously;

4) That the defendant, Tommy Lee Crow, Jr., with knowledge
or

that it would promote facilitate the commission of the crime of

arson, solicited, encouraged, requested, or aided Bryan Eke's

commission of the crime of arson in the second degree, and

was therefore an accomplice to the commission of arson in the

second degree; and

5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has

been proved beyond a reasonable doubt, then it will be your duty to

return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have

a reasonable doubt as to any one of these elements, then it will be

your duty to return a verdict of not guilty.



instruction No. 26

i

If you find the defendant guilty of the crime of murder in the

second degree, as charged in Count 1, then you must determine if
i

the following aggravating circumstance exists as to that charge.

i Whether the defendant committed this crime against a victim

who was acting as a Good Samaritan.

The State has the burden of proving the existence of this aggravating

circumstance beyond a reasonable doubt.

Instruction No, 27

A Good Samaritan is a person who comes to the aid of an

j injured, stranded, or otherwise imperiled person.



Instruction No. 28

If you find the defendant guilty of the crime of murder in the

second degree, as charged in Count 2, then you must determine if

the following aggravating circumstance exists as to that charge:

Whether the defendant's conduct during the commission of this

crime manifested deliberate cruelty to the victim.

The State has the burden of proving the existence of this aggravating

circumstance beyond a reasonable doubt,

Instruction No. 29

Deliberate cruelty" means gratuitous violence or other conduct

which inflicts physical, psychological, or emotional pain as an end in

itself, and which goes beyond what is inherent in the elements of the

crime or is normally associated with the commission of the crime,



Instruction Flo. 30

When you begin deliberating, you should first select a. presiding

juror.. The presiding juror's duty is to see that you discuss the issues

in this case in an orderly and reasonable manner, that you discuss

each issue submitted for your decision fully and fairly, and that each

one of you has a chance to be heard on every question before you.

You will be given the exhibits admitted in evidence, these

instructions and three verdict forms for recording your verdict. Some

j exhibits and visual aids may have been used in court but will not go

with you to the jury room. The exhibits that have been admitted into

evidence will be available to you in the jury room.

You must fill in the blank provided in each verdict form the

words "not guilty" or the word "guilty ", according to the decision you

reach.

Because this is a criminal case, each of you must agree for you

to* return a verdict. When all of you have so agreed, fill in the verdict
I

orms to express your decision. The presiding juror must sign the

verdict forms.

You Will also be given special verdict forms for the crimes

charged in counts 1 and 2. If you find the defendant not guilty of

these crimes, do not use the special verdict forms.

If you find the defendant guilty of count 1, you will then use the

special verdict form I -A. In special verdict form I -A you will fill in the

blank with the answer "yes" or "no" according to the decision you

reach.



If you find the defendant guilty of count 2, you will then use the

special verdict forms 2 -A. In special verdict form 2 -A you will fill in the

blank with the answer "yes" or "no" according to the decision you
reach.

Because this is a criminal case, to answer a special verdict

form "yes you must unanimously be satisfied beyond a reasonable

doubt that "yes" is the correct answer. If you are not unanimously

satisfied beyond a reasonable doubt that "yes" is the correct answer

to the question in a special verdict form, you must answer "no" on that

special verdict form. The presiding juror must sign the special verdict
forms.

When the verdict forms are completed, notify the bailiff. Then

you will be brought into court and your verdicts will be read.
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IN THE SUPERIOR COURT OF
WASHIhIGTON
IN AND FOR THURSTON COUNTY

STATE OF WASHINGTON,

Vs.

TOMMY LEE CROW, Jr.

Plaintiff,

Defendant.

09 FEAR 20 P12 '20

NO. et 08.1- 005s5 -6

VERDICT FORM — COUNT 1

Vile, the jury, find the defendant Tommy Lee Crow, Jr., _
Write in not illy" or "guilty ")

of the crime of MURDER IN THE SECOND DEGREE as charged in Count 1.

DATE: March 2009



IN THE SUPERIOR COURT OF
WASHINGTON
IN AND FOR THURS COUNTY

STATE OF WASHINGTON,
Plaintiff,

vs.

i TOMMY LEE CROW, Jr.

Defendant.

NAR 20 P1 . 20

0 ;.PU'i

NO. 08 -1- 00585 -6

VERDICT FORM — COUNT 2

We, the jury, find the defendant Tommy Lee Crow, Jr.,
Write in "no uilty" or "guilty ")

of the crime of MURDER IN THE SECOND DEGREE as charged in -Count 2.

DATE: March G 2009
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09 MAR 20 R2 ;20
IN THE SUPERIOR COURT OF
WASHINGTON
IN AND FOR THURSTON COUNTY

STATE OF WASHINGTON,

vs.

TOMMY LEE CROW JR.

Plaintiff,

Defendant.

NO. 0$ -1- 00585 -6 - OEPUT

SPECIAL VERDICT FORM 1 -A

We, the jury, having found the defendant guilty of murder in the second degree,

as charged in Count 1, return a special verdict by answering as follows:

QUESTION:

Did the defendant commit the crime against a victim who was acting as a

Good Samaritan?

ANSWER: ( Write «y- or "

DATE: March 2009
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09 MAR 20 X2.20

IN THE SUPERIOR COURT OF
WASHINGTON
IN AND FOR THURRSTON COUNTY

STATE OF WASHINGTON,

vs.

TOMMY LEE CROW JR.

Plaintiff,

Defendant.

BY

D EPU ?' -•
NO. 08-1-00585-6

SPECIAL VERDICT FORM 2 -A

We., the jury, having found the. defendant guilty of murder in the second degree,

as charged in Count 2, return a special verdict by answering as follows:

QUESTION:

Did the defendant's conduct during the commission of the crime manifest

deliberate cruelty to the victim?

ANSWER: ) _ ( Write "yes" or "no ")

DATE: March 2009



IN THE SUPERIOR COURT OF
WASHINGTON
IN AND FOR THURSTON COUNTY

STATE OF WASHINGTON,

vs.

TOMMY LEE CROW, Jr.

Plaintiff,

Defendant.

aQ9 1A 20 X2:20

By
NO. 08-1-00585-6

VERDICT FORM — COUNT 3

We, the jury, find the defendant Tommy Lee Crow, Jr., 61
Write in "not g pity" or "guilty ")

of the crime of ARSON IN THE SECOND DEGREE as charged in Count 3.

DATE: March zO/ 2009
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Case hTS -3501

Detective Costello / Statement of Bryan Eke
Paae 59 of 99
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A Uh, yeah, later that Clay, 1'd say about 5:00 in the afternoon and whatnot.

Q So between the'time that this happened and the time you got arrested, you guys didn't
talk about it at all.

I A No.

Q Okay. No conversation at all.

A Ilin mill.

Q So you wake tiP in the morning and there's no conversation about all this that occurred
the night prior.

A No. Pretty much when we got woke LIP the next morning, there was, uh, uh,... oll, gosh, I
should know her naixic. An officer, and. and some other lady was there at our tent. IJh,
they woke us up the next morning.

Q Mm limm.

A And pretty much asked Lis, Lill, a scrid, of questioIls. And that' when, u.h, Tom told the,
the officers, because they wanted to pretty much the...ofjicer knew me, because of all the
time of drinking lip there and telling me to...

Q Mill limin.

A ... I need to move on. And then, uh he told the lady, cvell, .I. already know Mr. Eke. An(1,
and then, Lill, he mentioned that he knew Chns Durga as hell. And then lie says well, I
don't know this one riglit here. And lie asked Toin what was his name was, and that's

when Tom told him his name was Kelly Crow, And he gave him a birthdatc. Lill,
ot...cicven something, Lill, of or smnetlling like that.

Q Okay.

A And, and pretty much the guy come hack saying well, you have a suspended license and
whatnot, an then it, lie looked at him kind of odd, like lie didn't believe him. But, then at
t:hc sarlre tinlc I uess he gave hind the benefit ofthe doubt.

Q Okay.

A And then pretty mLlch after that., the cops left., and that's when ':Ibrn says well, we gotta
get out ofllere. And I says, well, wliy. Fnien he says, well, pretty much, I gave them a
fC a {e ntiTne. I said, well, whose name did you give? And he says well, I gave him my
brother's name.

Q Okay. So, so ... okay. So you knew that prior to being in any patrol car with hint like you
said earlier.
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J Case 08-2501

Detective Costello / Statement of Bryan Eke

Pauc 60 of 99

1 A Yeah.

2 Q Urn,...you remember you and 1. talked that night. Right'? You admitted part of this. Right?

3 A Yeah.

4 Q I mean, because it "s difl:erent now than it was then.

5 A Oh, yeah.

6 Q Okay. This is the truth?

7 A Mm hmm.

8 Q And that was part, part the truth.

9 A Par r t ic ti tr}k, yeah. I, I just, I didn't want to get blamed for something I didn't do.

10 Q Sure, I understand, So once you were in jail, have you had any contctw i,...either
11 of the two
12 A Uh, I was in the sarne...tank, as, as Ì om was. And I, I tried to get moved out of there a
13 series of times. And, and everybody just kept saying, oh, no, you're safe. You're riot on
14 the sank level as hiin. And, and pretty much, Torn just kept telling me that I need to keep
15 my mouth shut. You remember what .l. told you al'rey. You - ieec to stic. by that or
6 orrOrwill happen.

17 Q Well, what: did lie tell you?

18 A Uh, he didnit pretty much tell me anthe
as a

directly. Because, uh, of everybody else in the
19 tank anc whatnot. l could've ea c iin witness. But, all Tom just kept saying is you
20 remember the night of what happened, you remember what ' l told you. Just remember
21 what I told you.

22 Q And what, what's that?

23 A Pretty much if I went to the police or talked to the police, that lie wlould kill me or, or find
24 ou where my fErrn was and kill them.

25 Q All right. You ever had any written correspondence with either of the two of them?

26 A Uli, 'Porn wrote me a couple, uh, uh, of statements and whatnot.

27 Q Okay. I)o you think Pops or Norm deserved any of this'?

28 A No. They didn't deserve e -, even anything remotely close to this. About the worst thing
29 that they deserved is, is ... to rnaybc get scared to ... why they, they went to the cops or
30 whatnot. But, anything of what aroused of why they got what they got, no.
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Case '08-2501

Detective Costello / Statement of Brvan Fke

Page 61 of'99

1 Q So you've, uh, been talking on the phone M. the jail?

2 A Yeah.

3 Q Who do you talk to?

4 A Uh, my mom and my sister.

5 Q Okay. One of the, one of these calls that you had with your morn, oh, shoot., it must've
6 been last weekend,...nicI1tioned something about your, your needs. Do you remember
7 that?

8 A Yeah.

9 Q Do you remember what you said?

10 A Uh, about my medication...

11 Q Mm 11m111.

12 A about me being on the antidepressants or...

13 Q Well you said your rneds needed to get upped. Do you remember why?

1$ A Ob, because of illy n "' S.

15 Q Well, what are your nightmares about?

16 A Pretty lIllch. uh, uh, of how I could've Sto P()I75 fromb Pretty much, uh, uh,
17 I've...I just keep havin it replay ove In -v lcl  haf I coulcl'vc done better to stop
18 Pops and, and Norm fiOnT g hurt the way they died.

19 I Q Okay. Rut, bLII7 Ing...explain to Inc about the burnin what do you nican about they

20 burning?

21 A 011, pI'Ctty T11LJC11 1 }le, u11 .... NoT111 IS SlttillT 11CI'e, he" bL.1Ti]ll and, and llc s...vIting
72 Mt his finger in blood. he tryino to lyrlte and tell Inc5 o nethin(;. Bllt, 1 0,111 See WIIL11:
23 lees writing,

24 Q Who?

25 A Noun is.

26 Q When...

27 A When in...

28 Q 11111111? When?
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Case Jr08 -2501

Detective Costello Statement of Bryan L;ke
PaLye 62 of 99

1 A Oh, this is in my dream.

2 Q Ah,

3 A And, and pretty much Pop is sitting there and he's tryin to talk fo me, but I can't hear
4 hiln saying; anything, and.' c on fire as well.

5 Q So these are in your dreams.

6 A Yeah, these are all in Iny dreams. 'That's why l have to take all these coeds that Till
7 taking, is because I can't deal with the dreams.

8 Q Okay. All right. So did you ever, you, you didn't ever see anybody burning. Did you? Or
9 I did you?

o d No. I didn't ever sec nborly bunt. No.

11 Q All right. Because if you did, you should just say.

12 A No, 1 didn't see anybody burn.

13 Q It's reasonable to believe that maybe you were standing there watching these bodies burn.
14 And it's okay if that's what happened, Bryan.

1 A No. I, 1 didn't...

16 Q 13ut, you just need to...

17 A even want to...

18 Q be straight about it.

19 A Oh. I know. 13ut, I didIl'1 «Want to stand around there and sec nobody burl.

20 ! Q All right.

21 ' A 1, Pd be in a lot worse position I am right now. I. I would I would be...

Q M ow so'?

23 A Yrobably in Western State, because I couldn't deal with it.

4. Q Okay. All right. Do you know anybody named Aaron Adams?

25 A Yeah. I know Aaron Adams.

26 Q unintelligible)
f c

27 A Ile, he's... he was III, Uh, F ta vvith uS (JO W11 In the maximum... uh, place dowIl here,.
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Case ;r08 -2501

Detective Costello .' Statement of Bryan Eke
f'age 63 of 99

Q Mm hmin.

2 A That's...

i 3 Q But, what do you know about him?

S Q Why would I be asking you about Aaro t Adams?

i
6 A I don't know. Well, lie pretty much, A uh, vas writing me a hunch of little letters and
7 whatnot. Askin- jue it'he w• d me to tell hiln anythin _  that he wanted to tell you guys
8 to, to testify against themo"iwhatno

i
9 Q IIc was writing you these letters, or you were writing hill these letters'?

10 A I to was Fvri me letters.

1

j . II Q Asking what... just...

12 A Uh, is there anything that you want me to tell your prosecutor, or is there anything you
13 want me to tell your attorney, about what. happened.

f 14 Q Okay And what did you, what was your respoIlse to him'?

15 A Unl pretty much no. I, 1 didn' have allvthillg that I wanted him to tell or Iiothing.

t6 Q Okay. Did you ever offer him aI2ythino to testify for yoU?

17 A Offer hi n,...as what?

18 Q Did you ever offer him anything to he a, a tc -, a wltness for you?

19 A Well, no. I don't have anything to offer him. So till.

20 Q Okay. MrAlowers?

21

22 Q Powers): Bryan, let Inc start by saying that Iv̀e been listening to you talk. about the
23 nightmares that you've had, how hard it's been for you after this...

24 A Mallulim.

25 Q thinking about what happened.. And lih, I'In lust gonna throw something out to you.
26 1.1m, because you talked about using medication to try and deal with this.

27 A Mm hmnl.
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Dctcetive Costello i statement of Bryan lake
Page 64 of'99

1 Q

2 A

3 Q
4

S

G A

7 Q
s

9 A

10 Q

11 A

12 E Q
1.3 

I
15 A

16 ] Q

17 A

1s Q
19

20 I

21 A

22 Q

23 A

24 Q

2:i A

26 Q
27

2s 1 A

And obviously you can't do anything about what happened now.

Yeah.

We all know that. But, there's one thing it seems to me that you can do. Anti uh, Whether
it'll give you some peace or not, 1 don't know. Rut, you know, there's, there's other
chances that all, you always have to do the right thin(I .

Mm hm1n.

And, uln, I would suggest that the right thing now, the best thing you could do for Pops
and Norm is just simply to tell the truth.

Yeah.

You know. No hatter where it lies. Just be truthful about everything.

Nlm hmm.

And, uh, note that at part of.'this interview you were saying solve things that apparently
Were not true. About Why YOU 1)tlrned that tent. And then you calve around to recognizing
the need to tell the truth.

Yeah.

Would that be correct?

Yeah.

Okay. And so I just want you ill this, the rest of this intervictiv just to be straight out with
US about the truth. Anal, an n nl()I'c ft e lies. I don't know if that'll give you some
peace or not. But, I hope that it Will. Okay'? Rcgardless of what happens with the trial.

Mill h171111.

So, ...let nle ask you about... that night and, Lill, you being back there at your camp...

MI Il1n111.

uh, before you guys left to go over to wher Ps > nd ... as it turns out, Norm was at.

MI 1111 - i n.

So ... who wis hang some discussions there with each other before you all left'.? Who
was talking wash other there'?

Chris and Toni were talklIi <T t') " ' 1 Other.
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November 5, 2008

MORNING SESSION

Department 8 Hon. Anne Hirsch, Presidia

APPEARANCES:

The Defendant with his counsel, Samuel Meyer,
Attorney at Law; Mark Thompson and James Powers,

Deputy Prosecuting Attorney of Thurston County,
Representing the State of Washington

Pamela R. Jones, Official Reporter

MR. THOMPSON: If the parties could just

briefly address the Court, wasn't sure whether to

put this on the record, No. 9 and No. 11, State vs.

Tommy Crow. Mr. Meyer can address what is going on,

but this was going to be a C -1, a continuance of one

week, but they're asking for 8:30 setting, and,

again, Mr. Meyer can explain to the Court if the

Court has any inquiries.

MR. MEYER: And, Your Honor, Mr. Crow is

a co- defendant to Mr. Eke who was before you

earlier. A conflict has developed based on

witnesses who may be testifying in this case as to

where I believe that I'm going to have to withdraw

on this, and the Office of Assigned Counsel has

secured alternative counsel, and so we'll come

before t court, and that counsel can -- I think

it's more convenient for him to be here at 8:30 next

Olympia, Washingtoni

3
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November 12, 2008

MORNING SESSION

Department 8 Hon. Anne Hirsch, Presidia

APPEARANCES:

The Defendant with his counsel, Samuel Meyer and

Ronald Sergi, Attorneys at Law; Joseph Wheeler and

James Powers, Deputy Prosecuting Attorney of

Thurston County,
Representing the State of Washington

Pamela R. Jones, Official Reporter

MR. WHEELER: Your Honor, No, 8 and No.

9, State vs. Tommy Crow.

MR. SERGI: Good morning, Your Honor.

I' l l defer to Mr. Meyer.

MR. MEYER: Your Honor, currently I'm

the attorney of record for Mr. Crow. He has two

charges, two cause numbers, and this case is been

around a while but the charges are quite serious and

an issue has developed in the jail with regard to

potential witnesses, which is presented without

getting specific on details, but that's the long and

the short of it is that presents a conflict for me,

and it's my belief that based on the way things have

developed I'll be unable to continue to represent

Mr. Crow in this matter. And I think I've spoken

with the Office of Assigned Counsel, and they

Olympia, Washington]
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contacted Mr. Sergi who is ready to come into this

case, for both cases actually.

THE COURT: This case is extremely old.

Mr. Powers?

MR. POWERS: Yes, Your Honor. I think

that what Mr. Meyer has referred to is, in fact, a

conflict. I've been dealing with this for over a

month now and I've put a lot of thought into it and

reviewing developments as they've occurred, and it's

just clear to me that there's no way that Mr. Meyer

can represent Mr. Crow under the circumstances that

exist with regard to information obtained from

another inmate in the jail who will be shortly here

after interviewed about that and who is himself

facing potential charges as a result of all this, so

I think substitution of counsel is necessary.

Now, at the same time, Your Honor, I'll note

that there are three defendants here, and one of the

three has pled guilty. Your Honor knows this,

presided over that hearing. And that individual

gave a very, very lengthy statement, over 100 pages

of transcribed statement consequently, and in that'

statement made many references to Mr. Crow as well

as another individual, Mr. Eke, and as a result that

the Court will be hearing this morning a motion from

I



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you -- well, let's go ahead and do the First Amended!

Information first.

MR. MEYER: And Your Honor, if you've

made a ruling with regard to my status, I can either

slowly back away from the podium or

THE COURT: Mr. Crow, you're following

all of this?

THE DEFENDANT: Yes, ma'am.

THE COURT: Counsel, Mr. Meyer, is

really ethically prohibited from continuing in his

representation of you, and because of what I heard

from him and Mr. Powers as well, I'm going to grant

Mr. Meyer's motion to withdraw. I'll appoint new

counsel today, and that will be Mr. Semi,

MR. MEYER: One last thing, Your Honor,

and I apologize for interrupting. I'll get the

Office of Assigned Counsel to get the necessary

paperwork to reflect your order here with regard to

me withdrawing. We'll do an order of withdrawal and

substitution that appoints Mr. Sergi.

THE COURT: Will you include some

findings in that as well?

MR. MEYER: You bet.

THE COURT: Mr. Sergi, go ahead.

MR. SERGI: Apparently, Mr. Crow

7



7

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

1.7

18

19

20

21

22

23

24

25

course, but Mr. Crow wanted an opportunity on Saturday

to sneak with his mother and brother on their visitation

because he can't contact them by phone at this time to

discuss what his -- what he should do. That was another

basis for a short continuance of this matter from

Mr. Crow's perspective.

Mr. Crow's asking if he can address the Court. I

don't know if the Court would allow him or not. I would

suggest that he not, but --

THE COURT: It's not my practice to allow a

defendant who's presented by counsel to speak because

there are obvious difficulties or dangers in that.

So Mr. Crow, if there's anything else you want

Mr. Sergi to say, will you let him know that. I would

not be hearing from you.

MR. SERGI: Your Honor, Mr. Crow wanted to

express his concerns about me not having gone down to

see him except for up -- the first time he says that I

went down to see him was two weeks ago. I'll leave it

at that. And he's registered that complaint with

Assigned Counsel as well. with ids. Harrison because I

received an e -mail from her either at the beginning of

this week or late last week saying Mr. Crow expressed

concerns you. haven't been down to see him. I e- mailed

her back, and. so.h.e wanted that put on the record also.

Ralph H. 3eswick, CCR ( 360) 786 -5568
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MR. POWERS: About a half hour,

Your Honor.

THE COURT: About what?

MR. POWERS: A half hour.

THE COURT: Oh.

MR. POWERS: I'm going to be asking that

the court allow splitting up his testimony.

THE COURT: I see. All right. That is

probably going to be all right. I ' l 1 check.

You may bring the jury in.

Whereupon, the following proceedings

were held in open court, in the

presence of the jury:)

THE COURT: Please be seated, ladies and

gentlemen. Welcome back to court.

As you will recall, yesterday we began

hearing evidence from witnesses and worked a

little late to conclude the last witness that we

heard. And she was dismissed at the end of the

day, so we're ready to begin with new witnesses

this morning.

Before we begin with the testimony of the

next witness, I'm going to read to you a document

called, "Stipulation of the Parties."

Stipulation" means agreement. It's a process in
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this case by which the parties and the court have

worked together to shorten the evidence by

agreeing to certain matters that the State would

otherwise have to prove beyond a reasonable doubt.

By this agreement, which is self- explanatory -

I'll read it to you in a moment - that requirement

has been supplanted by the agreement. Now, let me

begin by reading the formal document to you.

It is hereby stipulated and agreed to by

the plaintiff, State of Washington, through

Deputy Prosecuting Attorney James C. Powers and

stipulated and agreed to by the Defendant,

Tommy Lee Crow, Jr., through his attorney,

Ronald E. Sergi, that the following is true and

correct:

1) That the deceased body which was

located by Olympia Police investigators in the

wooded area north of the 3400 block of

Harrison Avenue in Olympia, Washington, on

March 28, 2008, and which was originally

designated as both " the north body" and

John Doe 1" was the body of Norman L. Peterson,

date of birth September 18, 1961. That

identification was made by means of a fingerprint

obtained from one of the fingers of Mr. Peterson's

stipulation by the parties read to the jury 276
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left hand.

2) That the deceased body which was

located by Olympia Police investigators in the

wooded area north of the 3400 block of

Harrison Avenue in Olympia, Washington, on

March 28, 2008, and which was originally

designated as both "the south body" and as

John Doe 2" was the body of David N. Miller, date

of birth September 1, 1956. That identification

was made by forensic dental expert Dr. Gary Bell

by comparing jaw and teeth from the south body,

John Doe 2, to the known dental records of

David N. Miller."

Ladies and gentlemen, that concludes my

reading to you of the stipulation which you may

consider in your evidence.

Mr. Powers, are you ready to proceed with

the calling of the next witness?

MR. POWERS: Yes, Your Honor.

THE COURT: You may do so.

MR. POWERS: At this time the State

would call Lisa Chase to the stand.

THE COURT: Please come forward, ma'am,

right over here. Stop about there and raise your

right hand.

stipulation by the parties read to the jury 277
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other questions of the witness, Your Honor.

THE COURT: How long do you anticipate

that you are going to cross - examine this witness,

Mr. Sergi?

MR, SERGI: I think I have two questions

for the gentleman, Your Honor.

THE COURT: All right. Then we'll

proceed.

CROSS - EXAMINATION

Q. ( By Mr. Sergi) Good afternoon, sir.

A. Good afternoon,

Q. You testified that when you received the material,

the clothing, whatever, that you do a screening --

a visual screening.

A. Yes.

Q. And is that done with just the naked eye, or high

intensity lighting or microscope or --

A. It can be done with oblique lighting, shining a

light at an oblique angle to help illuminate the

stain, as well as a microscopic assistance.

Q. And did you use a microscope or just naked eye

with the light?

A. I believe it was naked eye and lighting.

Q. Okay. And then I've gone beyond my two questions,

but I only have one more. Nothing tested -- that

Jeremy Sanderson /Cross -Exam. By Mr. Sergi 784
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you tested showed any DNA on Mr. Crow of

Mr. Miller or Mr. Peterson's; is that correct?

A. Sorry. Can you repeat that?

Q. Mr. Crow was one of the referenced samples --

correct? -- as a suspect?

A. Yes.

Q. And on Mr. Durga's pants there was Mr. Miller's

DNA. On the -- let me get it straight here. And

on Mr. Eke's shirt and Mr. Eke's coveralls there

was a positive match for Mr. Miller's blood;

correct?

A. Yes.

Q. And on Mr. Durga's pants there was a mixture of

DNA, but out of that mixture you were able to pull

out Mr. Miller's.

A. Yes.

Q. And nothing that you tested related back to

Mr. Crow vis -a -vis Mr. Miller or Mr. Peterson's

blood; is that correct?

A. None of the evidence and none of the clothing that

was reported to be from Mr. Crow bore any

indications of blood. Does that answer your

question?

Q. I believe so. And one more. I apologize.

The wooden stick -- item 88, the wooden

Jeremy Sanderson /Cross -Exam. By Mr. Sergi 785
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receive about this case to the evidence and

testimony that you hear here in the courtroom.

So with all of those instructions, have a

pleasant weekend, and we shall see you again at

9:00 a.m. on Tuesday morning. You are excused.

Whereupon, the following proceedings

were held in open court, outside

the presence of the jury:)

THE COURT: Please be seated, ladies and

gentlemen. There was a side bar conducted this

afternoon at the time of discussion -- at the time

of offering Exhibit 117 and 118 wherein Mr. Sergi

wished to offer an objection which I heard off the

record at side bar and ruled on and admitted the

exhibit. Mr. Sergi, would you care to repeat that

objection, please?

MR. SERGI: Yes, Your Honor. As being

unduly prejudicial, and Mr. Crow feels -- or

thinks that because he was thrown in the fire a

couple weeks before that, that there may be some

residual evidence from that that was left on the

shoes that are prejudicial to him now, as far as

the allegation of the footprint on the back. And

so that was the basis for the objection.

THE COURT: All right. And I understood



1 all share the same class characteristic. So you

2 might have 30,000 shoes that are similar in tread

3 design and size.

4 Q. Okay.

5 A. And at that point a conclusion would be made that

6 it's possible that the known shoe made the

7 impression; it's also possible that it didn't.

8 One other conclusion would be that -- an

9 exclusion, as I've talked about, that they're

10 dissimilar. And so you could conclude that

11 there's no way that this shoe made this

12 impression.

13 Q. Okay. Now, you've indicated that you received a

14 request for impressions analysis from the Olympia

15 Police Department. This process that you just

16 described for impressions analysis , is this the

17 process that you followed in responding to that

18 particular request from Olympia Police?

19 A. Yes, it is.

20 Q. Okay. Now, you've indicated that in that process,

21 your first step is to look at the questioned

22 impression; is that right?

23 A. That's correct.

24 Q. All right. So in regard to this particular

25 request, was that also your first step?

Chris Hamburg /Direct Exam. By Mr. Powers 865
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1 Q. Well then, that leads me to my next question,

2 Mr. Hamburg. With regard to the shoes that we've

3 been talking about here and the image that is

4 shown in these photographs, what conclusion did

5 you reach as regards whether or not these shoes

6 could have made the impression that's visually

7 shown on those photographs?

8 A. I concluded that neither of the shoe can be

9 eliminated as a possible source of that

10 impression.

11 Q. Okay. And what does that mean? What -- explain

12 your conclusion a little bit.

13 A. That means that this shoe or another similar shoe

14
1

of similar design and size created the impression.

15 Q. Okay. And to be able to -- if it was not this

1

16 shoe -- well, let me clarify one point, then.

l 17 With regard to the features of the chevrons on the

18
t

bottom of this shoe, did you see anything

19 inconsistent with it having caused - - with one of

20 these shoes having caused that impression?

6i 21 A. No. Not inconsistent.

22 Q. Okay. Well, I ' l 1 leave it at that.

23 Let me show you a couple of other things,

24 then. Mr. Hamburg, maybe we can -- we can put

25 these shoes in the bags and get them out of your

Chris Hamburg /Direct Exam. By Mr. Powers 894
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seeing Mr. Crow's pants burnt or his shoes being

burnt from being put into a fire by Mr. Cover?

A. There was a -- a small -- about maybe the size of

a 50 -cent piece burn on his pant leg and a tiny

little mark on his shoe that was burnt.

Q. Did anou have communications in the jail withY Y

other inmates?

A. As in --

Q. Well, let me hand you what's been marked as

Exhibit No. 141. Are you able to identify that?

A. No. I mean, it's a bunch of writing here on a

piece of paper.

Q. Is that your handwriting?

A. I don't recognize it as my handwriting.

Q. Do you know Mr. McKegnee ( phonetic)?

A. Who?

Q. Anthony McKegnee ( phonetic) down in the jail?

A. I don't know of an Anthony McKegnee ( phonetic).

Q. McKague. I'm sorry. I mispronounced his name.

A. I know an A.J.

Q. McKague?

A. That might be his last name. I know an A.J.

Q. Did you communicate with him about this case?

A. He asked me bits and parts about it, but I didn't

really talk to him about it. No.

Bryan Eke /Cross -Exam. By Mr, Sergi 1080
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A. My camp.

Q. Okay. And who came to your camp at that time?

A. Tommy,

Q. And when Tommy came to your camp, what was his

mood at that point in time?

A. He was drunk.

Q. Well, my question is, what was his mood?

A. Kind of pissy, I guess.

Q, Okay. And did he ask you to do something when he

got back and he was in that mood?

A. Yeah. He asked me to go get Bryan.

Q, All right. And where did he direct you to go in

order to get Bryan?

A. He didn't say.

Q. Well, how did you know to go to Pops' camp?

A. Because I was going to go there and ask Pops

where's Bryan at.

Q, Okay. So what is it that you did at that point in

time?

A. I left to go get Bryan.

Q. Where did you proceed to at that point?

A. To go to Pops'.

Q. And when you got there, what did you see?

A, Bryan hit Scotty with the baseball bat.

Q. All right. And when you saw Bryan hit Scotty with

Christopher Durga /Direct Exam. By Mr. Powers 1115
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meant to do that. And I can do that right here

right away.

MR. SERGI: Actually, I have a copy of

that e -mail, Your Honor, if the court would like.

It's not a copy, but I have a hard copy.

THE COURT: Yeah. I mean, I saw the

WPIC, and I read the comment about the Bashaw

case. I think it's nuts, but that appears to be

the rule.

MR. POWERS: Bashaw or Go7dberg,

Your Honor?

THE COURT: Oh. I didn't -- I haven't

considered Go7dberg.

MR, POWERS: Well -- and that's my

e- mail, Your Honor. It addressed the two. So the

court's familiar with how the decision of Bashaw

ended up. And Go7dberg is where Bashaw starts up.

And in Go7dberg you had an aggravating

circumstance alleged for Aggravated First Degree

Murder. And the consideration was with regard to

the special verdict instruction with that kind of

aggravating circumstance. And in that case the

complication there is that the jury instruction on

the special verdict that was given in Go7dberg did

not require the jury to be unanimous if they chose

Instruction conference - Argument by Mr. Powers 1174
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no" instead of "yes." It said, you know, that to

say "yes," you have to be unanimous. It didn't

say that about saying "no." But the court --

practically speaking, when the jury was having

difficulty in determining whether or not it was

no" and they were kind of deadlocked on that

issue, the court forced the jury to go back in and

deliberate further, just like you would on a

general verdict situation with a deadlock. And

that's what the Supreme Court considered, what

about that. And the court said, no, that was

error to do that. It shouldn't have required the

jury to go back once it was clear that there was

not unanimity on " yes," that should have been the

end of it.

But with Bashaw, you know, the Bashaw court

looked at Go7dberg, and they really narrowly

considered that decision. And what they relied

upon was the fact that that jury instruction given

to the jury in Go7dberg didn't require unanimity

for "no," the wording didn't. And the court in

Bashaw looked at that and said, well, the Go7dberg

decision is because that's how the jury

instruction was worded. But if the jury

instruction is worded to require unanimity, then

Instruction conference - Argument by Mr. Powers 1175
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under the law that should be followed. It wasn't

meant to be a decision based upon what's -- what

can be done, but just what was done in that case.

Now, I read Go7dberg, and I have a real

problem with that. Because there is a passage in

Go7dberg -- I mean, it's true. It's true that the

court in Goldberg looks at the fact that there

was -- that the jury instruction of that case was

worded that way. And partly they do rely on tnat;

that's true. But also, and I guess, you know, if

you look at it as a narrow -- in a narrow sense in

terms of what the actual holding is, you could say

that this is dicta. But, nevertheless, there's a

fairly substantial comment made directed at the

court rule that applies to jury deliberations and

in regard to special verdicts.

And in Goldberg the court looks at that

court rule and says this court rule allows the

court to require the jury to continue deliberating

on a general verdict, you know, if they're

deadlocked. It does not give the court the

authority to do that on a special finding. And it

says it right there in the decision. I look at

that, and I sav oh, my gosh. You know, the court

is telling us that this rule cannot be used to say

Instruction conference - Argument by Mr. Powers 1176
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that there is authority to require unanimity on a

no" answer. And yet the court in Bashaw sort of

ignores that, you know, and says well, you know,

we're not bound by that, which they're not, I

guess, in a strict sense, but acts as if that

wasn't even said and just focuses on the fact

that, well, this decision is based upon the

wording of that instruction i n that case. If we

don't have that problem in the wording, then we

shouldn't, you know, feel that that's an issue.

Well, that's fine for Bashaw, but what

about, you know, the bigger issue here as to what

the court's authority is or is not or what the

proper wording should or should not be. If you

think in those terms, then I.think it becomes

problematic to do what Bashaw requests, and that

is to require unanimity for "no." But I don't

know. You know, I don't think it's a settled

issue.

And so what I came down with is, if the

defense, on behalf of the defendant, asks the

court for an instruction which does not require

unanimity as to "no" -- and that could be done in

one of two ways. Either it's done as it was in

Goldberg and where the wording only required

Instruction conference - Argument by Mr. Powers 1177
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unanimity as to "yes" and didn't really say

anything about "no," or it could be that you

provide for a not unanimous alternative in the

special verdict instruction, as is done in some

instances. Either way, if the defense is asking

for basically a form of special verdict which does

not require unanimity as to "no," I'm not going to

object to that, because I am concerned about the

unsettled nature of the law here.

It seems to me that if the defense wants

that, then there can be no error in giving it,

because that is to the defendant's benefit. If

the court refuses to give that --

THE COURT: Refused to give what?

MR. POWERS: I'm sorry.

THE COURT: Sorry.

MR. POWERS: If the court refuses a

request for an instruction which allows the jury

to not be unanimous as to "no" and still say "no,"

if the jury -- if the court refuses the

alternative, even though it's requested by the

defense, if the end -- if it turns out that that's

error, well then that could be a problem.

THE COURT: All right. Thank you.

Mr. Sergi?

Instruction conference - Argument by Mr. Powers 1178
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MR. SERGI: Your Honor, certainly if

they're unanimous as to "yes," then that would be

the answer. And, of course, we're talking about

the aggravating circumstances. We're not talking

about the --

THE COURT: Correct.

MR. SERGI: -- underlying crimes. So I

think that's resolved. If they aren't unanimous

and can't reach a decision and are essentially

hung as to the aggravating circumstances, "yes" or

no," I think that the court would probably

consider saying that the answer was " no," because

they weren't unanimous.

Another thing I could foresee, I guess, is

them being hung and the court directing them to go

back and deliberate some more and then still being

hung, and then where are we at as far as the

aggravating circumstances. Would we reimpanel

another jury to hear that or not? You know, I

could not foresee that happening, but it's a

potential.

So I think that the court could probably

construct an instruction that says that they have

to be unanimous as to the "yes" and not unanimous

as to "no." So that's where I'm at on that.

Instruction conference - Argument by Mr. Sergi 1179
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THE COURT: Is that how you are

requesting the jury be instructed here?

MR. SERGI: Well, I think that makes

sense. You know, but I --

THE COURT: But I want to hear it

specifically.

MR. SERGI: I'm not the final arbiter of

it.

THE COURT: I know that. But what is

your request?

MR. SERGI: I would ask the court to

consider adding language to that instruction that

requires them to be unanimous as to a " yes" here,

and that if they're not unanimous, then the answer

would, by default, essentially, be "no."

THE COURT: All right. I think that

that is clearly an appropriate statement of the

law. The court, the judge, does the sentencing,

not the jury. And the judge can sentence a person

to an exceptional sentence only if there are

aggravating circumstances. If the jury -- but the

jury determines aggravating circumstances. And if

the jury determines aggravating circumstances,

then the court may consider an exceptional

sentence. And that determination by the jury must

Oral Ruling of the Court 1180
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be unanimous. But if the jury cannot unanimously

conclude that there are aggravating circumstances

here, then the court cannot sentence the defendant

to an exceptional sentence. And it matters not

whether the jury is unanimous that there aren't --

that there is the absence of aggravating

circumstances or whether they're simply unable to

reach a collectively unanimous decision on that

matter. The only thing that matters is whether

they are unanimous in their decision that

aggravating circumstances exist.

It seems to me that under those

circumstances, the form requested by the defendant

is appropriate. And since the State, I understand

it, is not going to object to that change, I'm

going to give it in that manner.

MR. SERGI: Thank you, Your Honor. I'm

sorry. I --

THE COURT: In addition to the change --

in addition to that change, I've also changed,

slightly, the instructions that I have submitted

to you this morning from those that I submitted

last night. I corrected three typographical

errors, one in spelling and then two in just the

structure of placement of commas, and then I guess

Oral Ruling of the Court 1181
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more importantly, in the front end definitions, I

made them gender specific, because we're gender

specific later in the instructions. And so I've

excised out phrases such as " his or her" and

included only the male gender. And I'll explain

that to the jury before I read the instructions.

That's my intention. Otherwise they're identical.

So, Mr. Powers, any other issues to raise

at this time?

MR. POWERS: No, Your Honor. No other

issues.

THE COURT: Do you anticipate, then,

when I request formal exceptions to the

instructions with the changes I indicated, that

you will take no exceptions?

MR. POWERS: Yes. I intended to say

that.

THE COURT: Mr. Sergi?

MR. SERGI: Since we are talking about

the aggravating portion of the jury deliberations,

I think we talked about this early, or close to

it, about a bifurcation of the main trial and the

aggravating circumstances part of it. And the

only reason I bring this up is to make a record of

it, you know, that I certainly thought about

Comments by Mr. Sergi 1182
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A. He said they were talking to him at first.

Then -- then that's where it all started.

Q. What did he say that he did at that point in time?

A. He said that he tried to take a swing, but he

missed, and he fell into the bushes.

Q. All right, Mr. McKague. If you'd turn to page 26.

j Well, before you do that, do you, on occasion,

have contact with Mr. Durga?

A. Yes.

Q. Fairly frequent contact with him?

A. Yes.

Q. Recent contact with him?

A. Yes.

Q. Thank you.

Turn to page 26. And so I'm going to ask

you to look at lines 24 to 32 on that page.

A. All right.

Q. Now, my question to you is what Tommy told you

that he did when he first was over there and with

Pops at Pops' camp. Now, you indicated that he

told you that he took a swing. And what else did

he tell you about that swing after you've looked

at this passage there? Is your memory refreshed

about what else he told you about that swing?

A. Yes. I -- I told you guys a week ago that he
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swung and connected and fell into the bushes. But

last week I told you that was -- it was somebody

else who said that, not Tommy, that Tommy missed.

Q. Well, let's -- let's talk about your statement

here. Your statement here is that -- and I'm

going back to the page that I was referring to in

that section. It says,

And Tommy, I guess, swung on Pops while he

was in the chair, hit him, and flopped over."

And is that what you said?

A. Yes. I said that in the statement.

Q. Okay, Is this a subject that you discussed with

Mr. Durga?

A, Quite a while ago.

Q, Uh -huh. Now, what did Mr. Crow say happened after

he swung on Pops?

A. He fell into the bushes.

Q. What did he say happened next?

A. He got up, and that's where Norm came into the

picture or something.

Q. And what did he say happened to Pops when -- after

he swung?

A. Chris started swinging on him and got him in a

choke hold.

IQ. Chris started swinging on who?
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what?

A. That's what I'm assuming.

Q. Okay. Now, how often would you communicate with

Mr. Eke with these letters?

A. Well, when I was in the hole.

Q. And how many letters did you get from him?

A. Hum, about seven.

Q. Now, if you'd turn to page 11, line 6, please.

A. Okay.

Q. If you could just review lines 6 through 19,

I please.

A. ( Witness complies.)

Q, Does that refresh your memory?

A. Yes.

Q. Did Mr. Eke tell you why he went over to

Mr. Miller's camp?

A. Yes.

Q. And why was that?

A. He said he went over there at first to talk to

him. Then another time he said he went over there

to talk to him about Scotty or something, a guy

whose name was " Scotty."

Conclusion of Volume 7 of Proceedings.)
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March 19, 2009 Olympia, Washington

AFTERNOON SESSION ( continued)

Q, ( By Mr. Sergi) And in your conversations with

Mr. Eke, did you receive more than one " story"

about the events that transpired at Mr. Miller's

camp?

A. Yes.

Q. And how many different versions did Mr. Eke tell

you?

A. Three, maybe four.

Q. And each one was different?

A. Yes.

Q. Did -- when you received these letters from

j Mr. Eke, did he suggest that -- that you know the

whole story, at least from his side of it, so that

you'd be capable of being able to discuss it?

A. Yes.

Q. And was he trying to -- the information that you

were receiving from him, it was three different

versions --

A. Yes.

Q. -- but the letters were trying to get you to say

one version.

A. Yes.

MR. SERGI: Thank you, sir.
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THE COURT: Mr. Powers, redirect?

MR. POWERS: Nothing further,

Your Honor.

THE COURT: All right. Ladies and

gentlemen, we'll have you return to the jury room

now. This will be a regular 15- minute recess.

Whereupon, the following proceedings

were held in open court, outside

the presence of the jury :)

THE COURT: You may remove the witness.

Mr. Powers, do you have any other evidence to

present?

MR. POWERS: No, Your Honor. The

State's going to rest at this time.

THE COURT: All right. And Mr. Sergi?

MR, SERGI: Your Honor, as I stated

yesterday, and this is for the benefit as far as

preserving a record, Mr. Crow.. I talked to

Mr. Adams, and my opinion is that he doesn't add

anything. In fact, he adds to the State's case if

he were to testify. And it's over Mr. Crow's

objection that I'm not going to be calling him as

a witness.

THE COURT: All right. And is it

correct that you are not going to call your

1253
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there. But there's nothing about this little --

this little bit of story there that just suddenly

pops into his version of this event, this

ludicrous little bitty thing here.

And what I bring that up to make a point

about is that it is something to keep in mind with

regard to Christopher Durga's testimony; that in

the midst of events which may in fact reflect

reality, Christopher Durga is a witness who is

quite capable of implanting these little bits of

fantasy. And I submit that you see evidence of

that in a number of aspects of his story about the

events or what happened on the evening that

Mr. Miller and Mr. Peterson died, and I will refer

to that later.

But I have one other reference to Mr. Durga

and Mr. Eke collectively, because I don't want to

suggest that I'm singling Mr. Durga out. The

State believes that it's important for all of you

to use caution with regard to the testimony of

either one of these individuals. Neither one of

these individuals, unfortunately, came up to this

witness stand to simply tell the truth. And the

State submits that that was pretty apparent. Each

of them brought a bias, if you will, or a -- I'm
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trying to think of the word, a mission, so to

speak, as sort of a -- I can't think of the word.

But they had an intent or a thing of their own

that they were concerned about with regard to

their testimony.

Each one of them had a different kind of

motive, if you will. For Mr. Eke it's himself.

For Mr. Durga, what came through loud and clear

was perhaps a little bit for himself, but mostly

for his brother, the person on trial here today,

Mr. Crow, the individual with whom Mr. Durga has

this tight relationship to the point that for,

years they have liked to call each other as if

they were biological brothers, which of course

they're not. This is a relationship that goes

back a long time. And keep in mind that

Mr. Durga's a young man. We don't know a lot

about his past. We didn't hear a lot about that.

But we know enough to know that he's a person

who's been homeless for a few years, not much

going on in his life, not much stability in a life

like that. But the one thing that he has had

consistently throughout this period of time is his

brother who has been with him, was with him as a

brother, apparently before they were homeless,
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because he gave a more extensive period of time to

that relationship, and that both of them then

became homeless by his testimony about a

year- and -a -half ago and had been together through

that experience. And so as you think about this

young man and his life at the time last year when

these events occurred, what appears to be one of

the most stable aspects of that life is his

brother. And perhaps even today.

And so that's the sort of -- I still can't

think of the darned word, but that's the sort of

thing that each one of these brings. They bring

their own sort of -- gosh, I wish I could think of

the word, but their own mission, their own -- you

know, they had something in mind here, and it's

not the truth. And if the truth gets in the way

of what it is that is of concern to them, then the

truth is going to have to go away. And we see

that over and over again, the State submits, in

their testimony, in both of their testimony, not

just in one.

But at the same time, by considering their

testimony in the light of all the other evidence

you have, it is possible to glean the truth out of

all of this. That's a bit of an aside. And I ' l l
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wasn't upset about that.

Mr. Durga says, oh, yeah, I wasn't upset

about it. Mr. Crow, he wasn't upset about it.

But Mr. Eke, he was kind of upset about it. It's

a -- this is a pattern. I mean, you have a kind

of taking of sides here. And we see that

throughout the testimony here, not because it's

the truth, but because that's where the biases are

coming from. Mr. Eke is sort of the outsider in

this group here. He's the -- you know, he's not

the -- he's not one of the brothers. So we've got

the brothers together. And when you hear

Mr. Durga's testimony, you hear a constant theme

of protecting my brother. On the other hand, you

know, that doesn't mean that we can necessarily

trust Mr. Eke's testimony, because we're hearing

the constant theme of him of protecting himself.

But that breakdown is repeated over and over

again, you know, in the testimony of both of them.

And that's just an example.

Well, the truth is, they're all concerned.

How do we know that? Because they're all out on

the street checking up on this. It's not just one

of them or two of them. It's all three of them.

And they're out there right away. And they're
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discussing among themselves. I'm just in my bunk..

I'm in the -- in my tent. I'm just listening.

What did we hear from Mr. Eke? It's

Mr. Crow and Mr. Durga, And I'm just standing by,

and I'm just kind of listening.

And what do we hear Mr. Crow's version

through Mr. McKague was? It's Mr. Eke and

Mr. Durga, and they're the ones who are really

doing the planning.

Obviously everybody's doing this

demonstrating). But what can we glean from all

of this testimony? Again, it's the three of them.

They've all started down that road earlier in the

day, reacting to learning about the police taking

ahold of that bat. And now this is the next step.

And they're all three part of it. And they can

say oh, it's the other two. They were doing all

the talking and whatever. When anybody leaves

that camp to carry out the act, it's all three of

them.

Mr. Crow's with them. As Mr. Crow himself

acknowledges in a statement to Mr. McKague, they

leave for the purpose of beating up Pops. And

that's what each of these individuals has

acknowledged. When you get done with the
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discussion, no matter who's doing the talking,

that's what the discussion's about. That's the

decision that's made. That's the mission. That's

what they're off to do is to assault Pops Miller.

So when we talk about whether or not this

defendant is an accomplice to the crime of assault

that is occurring on Pops Miller, the

strangulation of Pops Miller, we start with this

point. Because he goes there to be present there

with the knowledge that this is what's going to

happen. He's a part of it. This is a concerted

effort by the three of them. And when he gets

there, what does he do? By Mr. Durga's testimony,

by Mr. Eke's testimony, he takes the lead. And

there's nothing inconsistent about it from what he

talked about with Mr. McKague; that is, Mr. Crow.

He takes the lead. He jumps in front. He

confront Pops Miller. He accuses him of being the

snitch. He initiates the assault. He throws the

punch. He starts this whole thing going. And

that's by everybody's testimony.

Now, we've heard some testimony about,

well, he threw that punch and he missed. And

then -- I heard Mr. Durga say that. And I

reminded him from his prior testimony that he had,
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on a number of occasions, acknowledged that in

fact Mr. Crow threw that punch and hit him, the

left side of the face, which of course is the side

of the face where the bones were broken in his

face, and that that was the start of things.

And we had Mr. McKague come here and say,

well, yeah, I did tell you that he'd hit him, but

now I think maybe he said he missed him. But when

we get back to Mr. Durga and I say, well, didn't

you say that he had actually hit him?

Well, I think I saw something like he hit

him.

Well then, what did you see?

And he shows us with his fist against the

cheek, which of course is hitting him. A lot of

game playing going around with this testimony.

But the end of it all is that Mr. Crow starts it

off. And really, that's true whether he connects

or doesn't connect. He initiates that assault.

He gets it going. And that's a signal for his

brother, Mr. Durga, to step in.

Now, Mr. Durga -- Mr. Crow doesn't have to

do too much else with Mr. Miller, because his

little brother there takes over now that Mr. Crow

has initiated the action.. And he does pretty much

Argument by Mr. Powers 1319



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

what needs to be done to put an end to Mr. Miller

at that point in time. But this -- can there be

any doubt from that testimony that I've just

summarized that Mr. Crow is a part of it? He's an

accomplice to it. He gets it going.

And what does he know? Well -- because

that's the other part of this, knowledge that

would promote or facilitate the crime of assault.

He knows there's going to be an assault. That's

why they go there. And that's -- throughout all

of the testimony that we've heard from these

individuals, that's why they go there. He knows

what's going to happen. And that's why he does

what he does. The end result of that is what

Christopher Durga does, which results in the death

of David M i l l e r .

THE COURT: Ladies and gentlemen, let's

stand and take a stretch break. Counsel, may I

see you at side bar, please?

Whereupon, an unreported discussion

was held at side bar.)

THE COURT: Please be seated, ladies and

gentlemen. Just for your information, we were

discussing when I would take the recess. And I'm

going to do that at some logical place to break
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between 2 :30 and 2 :40. And you have been at it

since 1:00, so I think a recess that gets you

recharged would be in order here pretty soon. It

won't be long.

MR. POWERS: Ladies and gentlemen, I

have taken the alternative of Felony Murder,

because the State would submit that Felony Murder

in the context of this Count 1 is pretty

straightforward. Christopher Durga's admitted to

what he did. He caused the death, As to

Mr. Crow's involvement in that, we have all of

this evidence about how this all originated and

the leadership that Mr. Crow had in causing this

to come about.

Now, Intentional Murder. I'll turn to

that. This is the alternative where the first

question that must be asked is, did

Christopher Durga, as the principal who caused

Mr. Miller's death -- did Christopher Durga do

that with the intent to kill. Now, there's a

couple of things I ask you to consider in this

regard, because this is something that has to do

with Mr. Durga's intent and then, you know, what

it is that Mr. Crow knows about it. And it's not

necessarily that straightforward when you're
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himself admits. Not to help Mr. Miller, like he

says, of course, but that's his role. Mr. Miller

gets a little edge on the fight with Mr. Durga,

and there's Mr. Eke's opportunity to do his part.

And Mr. Crow now has Norman Peterson on the

ground. And he's holding him and pinning him down

on the ground. And now the next step is going to

take place, and Mr. Eke comes right along there to

do his backup role again.

And we hear that Mr. Crow told Mr. McKague

that he proceeded to cause Mr. Peterson, Norman

Peterson, to at that point in time be knocked out.

Well, unconscious or knocked out, these are terms

we heard from.Mr. Durga, as well. And what they

mean in this case, folks, from what we know from

the medical evidence is, it means dead.

And so the State submits that the evidence

in this case, taken as a whole, you know, in this

particular count, Count 2, Mr. Peterson is alleged

to have been killed by either Mr. Crow acting as

the principal or as the accomplice. And the

evidence, the State submits, pretty much indicates

Mr. Crow as the principal. You know, Mr. Durga

says, well, it was Mr. Eke who did most of what

was done to Mr. Peterson. But that's not what
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Mr. Durga himself described. It is Mr. Crow who

takes the lead, who initiates the action on

Mr. Peterson, who gets him down, who holds him

down.

Now, Mr. Eke says straight out, Mr. Crow

strangled Mr. Peterson. Well, of course, that's

Mr. Eke. We know that. But what about Mr. Durga?

Brother to brother, he sees all these details

happening. We get to the critical point in time,

and now of course if it's Mr. Eke who does it,

doesn't he have every reason to tell us and say,

well, it was Mr. Eke. It was Eke who strangled

Norman Peterson. Because, of course, every

opportunity he gets he wants to say it was Eke

this or that.

He's asked the question, well, who did most

of the violence against Mr. Peterson? Oh, it was

Mr. Eke, you know, even though that's not the

picture that he describes. But he doesn't say

that. He says, well, I couldn't see. And then

today he started to say, well, I turned my head.

And I said, well, yesterday you didn't say

anything about turning your head. You said these

two guys were both hovering over Mr. Peterson.

You couldn't tell. Because that is what he said.
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So he suddenly just can't see what's happening.

And then a moment later -- or not a moment, but

the next opportunity he has to see Mr. Peterson,

Mr. Peterson is unconscious.

Well, the State submits that the evidence

that I've just summarized, if you look at it taken

as a whole, this is Mr. Crow. That's who has made

Mr. Peterson unconscious. But what if it isn't?

What if, in fact, Mr. Eke inexplicably suddenl y

steps out of his supportive role and for whatever

reason jumps in there and strangles Mr. Peterson?

Well, we've heard from Mr. Durga who

certainly has no motive to exaggerate when it

comes to Mr. Crow's situation that Mr. Crow is

right there. He's so close to what the action is

that Mr. Durga says he can't see who's doing what.

So if it is Mr. Eke who is strangling Mr. Peterson

at that point in time, Mr. Crow, the defendant

here, is right there in it, right there in it.

And that's accomplice liability. And the State

submits it's accomplice liability to murder,

because this is the witness to a murder who now

has to be done away with.

This is not just an assault. But if it is

an assault, if you disagree with the conclusion
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the State submits that can be drawn and should be

drawn beyond a reasonable doubt based upon this

evidence, then clearly it's an assault by

strangulation, whichever one of those individuals

does it, and the other -- and again, Mr. Crow is

right there in it. And so at the very least, at

the very least this evidence, without any doubt,

surely shows Mr. Crow's involvement in the death

of Norman Peterson, assault by strangulation,

which he aids by knocking him to the ground and

pinning him to the ground-and holding him to the

ground for whatever happens, if in fact it's not

him who does it. What more aid could there be

than that? It's accomplice liability, at the very

least, to assault by strangulation as a result of

which Norman Peterson dies. That, ladies and

gentlemen, is Felony Murder as an accomplice,

which at the very least is shown here in this

case.

The State submits that looking at this

evidence carefully, it's a whole lot more in terms

of what Mr. Crow here does and his involvement in

that role. But -- at the very least. And that's

Murder in the Second Degree beyond a reasonable

doubt.

Argument by Mr. Powers 1336



J

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I

in regard to the State's burden to prove the

charges beyond a reasonable doubt, still focusing

on these murder counts, and one of those is

Instruction No. 14, which is referred to as a

voluntary intoxication instruction.

And what it says in its first sentence, of

course, is very important, and that is that just

because a person's intoxicated, that's not a

defense to anything; that it's not a defense to a

crime to say well, you know, before I went out and

did it, I went out and got intoxicated. I wasn't

sober. No act committed by a person while in a

voluntary state of intoxication is less criminal

by reason of that condition.

The significance that intoxication can have

is that you have to determine whether the State

has proved beyond a reasonable doubt certain

elements of the offense. And some of those

elements have to do with mental states. You know,

we talk about intentional murder, intentional

assault, intentionally strangling somebody.

Accomplice liability requires knowledge that the

acts will promote or facilitate the crime that's

being committed. These are all mental states.

And so where intoxication is to be considered is
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whether or not there's such intoxication present

where the indication is of such intoxication that

the State is unable to prove that this individual

had the capacity to be able to form intent or

knowledge or to have these mental states that are

requirements for the charges, for the conviction.

And that's the significance of this instruction.

That's what this is about is the -- is, do we have

evidence of intoxication such that there's any

question about Mr. Crow's capacity to intend an

assault, to intend a murder, to know his actions

as an accomplice, to promote or facilitate the

crime being committed.

For Mr. Eke, of course, he's got no reason

to be protective of Mr. Crow. He's on the other

side of that little setup. He, you know, doesn't

indicate any kind of real intoxication on the part

of Mr. Crow, at all. Mr. Durga, on the other

hand, brother to brother, makes quite a bit of

this and tries to suggest that, well, Mr. Crow,

you know, he was stumbling. He could hardly

stand. He could hardly walk. He could hardly do

any of these things. But, you know, the thing

about Mr. Durga that I have to keep coming back to

is, just like when Mr. Durga said, you know, well,
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Mr. Eke was the one who did all those things to

Mr. Peterson, when in fact he had just described

Mr. Crow doing them all, almost all of them. That

same kind of thing applies here, too.

Mr. Durga's very quick to try and portray

his brother as, well, he's very drunk, very drunk.

But what is it from Mr. Durga's own testimony that

we know that Mr. Crow did? Well, we know that he

goes over there with the others for the purpose of

committing an assault. And then when he gets

there, Mr. Crow -- Mr. Durga says that Mr. Crow's

not the first in line, but he jumps to the front,

He gets to the front of both of them, and

he takes the lead. And he calls out

Mr. Peterson -- or Mr. Miller from the tent. And

then he confronts Mr. Miller with being a snitch.

And so apparently Mr. Crow, this defendant, has no

problem in being conscious of what it is he's

there for. He's not confused about that. He's

capable of this purposeful mental action in the

sense that he has now stepped forward. He has

taken the lead. He has engaged in this

confrontation with Mr. Miller. He's accused him

of being a snitch.

He then takes the action of initiating the
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assault that they went there to commit. And he

does all of that. And are we to see anything in

there as an indication that he's too intoxicated

to form an intent to do something or to have

knowledge of what's taking place around him? Is

there anything about that that suggests such a

thing?

And then, of course, the next step along

the line, after Mr. Durga has done his work, is

for Mr. Crow to step in and do his with regard to

Mr. Peterson. And we hear -- and remember what

you heard about Mr. Peterson. He's a big guy, a

big man. He was somewhat intoxicated at the time,

but a good -sized man. And what does Mr. Crow get

over there and do? He grabs him, and he does a

leg sweep according to Mr. Durga. This guy who

supposedly can't hardly stand up straight without

falling takes this big man, and he takes one leg

while I guess he balances himself on the other

leg, and he uses enough force in that one leg to

sweep the legs out from underneath Mr. Peterson

and knock him to the ground. And we are to think

that he's too intoxicated to even form the mental

ability to intend something or know something?

He proceeds, then, to get Mr. Peterson down
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the snitch. Talking about burning bodies.

Ladies and gentlemen, you know, this is a

case that one could easily get pretty emotional

about, because it's got some horrendous facts to

it. But I -- I hope that you have seen that in my

presentation to you today, that I have not tried

to argue it along those lines. And I don't expect

or ask that anybody evaluate the case along those

lines, although that would be easy to do. But,

you know, the case needs to be evaluated on the

basis of the evidence, rationally considered on

the basis of the evidence, holding the State to

its burden to prove every element of either

alternative or any of these charges beyond a

reasonable doubt. That's the way our system

works. That's the way it should work. It has to

work. And that's all I'm asking you to do,

evaluate the facts.

We've had a lot of lies on the stand from

these individuals involved that we've heard about.

But you can glean the truth. It's there to be

gleaned. It's there to be seen. Put it together.

The State submits that when it comes together,

Mr. Crow over here is guilty of two counts of

Murder in the Second Degree and one count of Arson
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March 20, 2009 Olympia, Washington

MORNING SESSION

Department 2 Hon. Wm. Thomas McPhee, Presiding

APPEARANCES:

The Defendant, Tommy Lee Crow, Jr., with
his Counsel Ronald E. Sergi, Attorney at Law;

James Powers, Deputy Prosecuting Attorney
of Thurston County, representing

the State of Washington.

Kathryn A. Beehler, Official Reporter

000 --

Whereupon, the following proceedings

were held in open court, outside

the presence of the jury :)

THE COURT: I'm now going to interrupt

the morning calendar to deal with a matter in the

State v. Crow case.

MR. SERGI: Good morning, Your Honor.

THE COURT: You and your client can be

seated at counsel table. Counsel, I have received

a question from the jury. And in an abundance of

caution, I have decided that it should be

addressed here in open court with the defendant

present, although it's a pretty straightforward

question. The question is:

In deciding on Murder in the Second

Degree, do we need to specify intentional versus
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felony on a verdict form? If so, do we need a

different form."

The answer to that is clearly "no," and an

answer in that respect may be all that needs to be

responded to. An alternative answer would be " no,

but as instructed in instructions" -- I think

they're 12 and 13, or whatever the elements

instructions were -- " the jury must be unanimous

on whichever form it returns a verdict."

So, with that in mind, do you want to think

about it, or are you ready to respond at this

point?

Mr. Sergi?

MR. SERGI: I think that the courts

either way, just sending them back a note or "no"

with your -- you know, the instructions are in

there, follow them or find them, I guess, is what

the problem is..

MR. POWERS: I like the court's second

session, actually. That unless the defense has

some objection to it, it does repeat something

that is already in there, of course, in the

original instructions. But given the fact that

they have raised this question about how they

should proceed in dealing with the alternatives,
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it certainly can't help but be of benefit to the

defendant to remind them of the necessity of being

unanimous. So it seems to be a good idea.

THE COURT: All right. I think that

that second proposal is certainly not changing any

of the instructions that they have been given but

reminding them and avoiding any issue that may

arise in their mind about the requirement that

they be unanimous. If they find the defendant

guilty on any of the homicide charges, that they

be unanimous on the theory that they return the

verdict on.

I'm going to craft an answer here and

present that to you for your review. And I'll

take a few minutes and do that now.

MR. POWERS: Thank you, Your Honor.

MR. SERGI: Your Honor, I'm sorry. Are

we done with Mr. Crow?

THE COURT: No. I will be back in just

a moment or two --

MR. SERGI: Okay. Thank you.

THE COURT: -- with that answer.

MR. SERGI: Thank you.

Whereupon, a recess was taken.)
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Whereupon, the following proceedings

were held in open court, outside

th presence of the jury :)

THE COURT: Please be seated. Counsel,

after further review of the matter in my mind, I

have determined to answer this question "no"

without further explanation. I do so because

while my suggestion or proposed alternative answer

makes some sense if the jury has determined that

Mr. Crow is guilty of Murder in the Second Degree,

there is an equally possible situation here where

the jury has determined that he is not guilty of

one theory and unable to reach a decision on

another theory, Under those circumstances, to

answer anything other than "no I think, would

run a substantial risk of error. So I'm going to

simply answer the question "no."

MR. SERGI: And I think that's certainly

within the trial court's discretion.

THE COURT: And I'll give this to the

bailiff for delivery to the jury.

THE BAILIFF: Thank you, Your Honor.

THE COURT: That will conclude our

hearing today. Mr. Crow may be returned to

custody. Thank you for bringing him up so
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