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E SUMMARY OF REPLY
this Court.v)fijere*?he-argue&%t}i’at-.ﬂmﬁfrial“ Court erred in concluding late
disclosed records and a late disclosed exemption log were not responsive
to his public records request to Defendant and Respondent, the
that Mr. West had made a series of new requests to AWC, and that the late
disclosed records and late disclosed exemption log were responsive to the

new requests; not to the request at issue:in this lawsuit. But the AWC’s

counsel’s arguments conflict with the statements that AWC made to the

Trial Court. Mr. West also argued that there Was no basis for'the

sanctions. In response, AWC argues that Mr. West’s:actions in filing:the
case, throughout the whole of the case, and especially in filing a motion
for reconsideration, constituted procedural bad faith. This argument has
n§ basis in fact or in law.

This Court should review the late-disclosed records de nove and
conclude that they were responsive to Mr. West’s request, should reverse
‘the award of attorney fees, and then remand the case back to the Trial

Court for further proceedings.




. REPLY TO RESTATEMENT OF RELEVANT FACTS

is mot. At its core, this casc is about AWC’s attempts to weaken

Washington’s Public Records Act and Mr, West’s efforts to use the PRA.

PRA. And:astoithe PRA itself:

The people.of this state:do not yield their sovereignty to the
zagcncies that serve them The' ’péc’;p’l'e n delegatmg

meormed so that. thpy may mamtam control over the
instruments:that they have created. This chapter shall be
tiberally construed and its exemptions narrowly construed
to.promote this-public:policy and:to:assure that the public
interest will be fiilly protected.

RCW 42.56:030.

AWC; and that the late:disclosed records-and exemption log were

responsive to the later requests, not the February 9 request that the Trial

Court ruled is at issue in this lawsuit. However, the fact is that all of the




characterized by the AWC at thc timé anid to the Trial Court as
“renewals.”
When Mr. West’s February 9 request was extinguished by the

settlement agreement between the parties, Mr. West sent ¢ March 3 email

disclosure of records, including all previous:requests. This request

incorporates by reference all previous requests.” CP 69. AWC’s General

was a renewal: “Plaintiff sent another email to me again renewing his
requests for records under the PRA.” CP 43. But AWC, in its brief to this
Court, argues that the April 21 renewal was a new reguest: “On April 21,
2011, West sent another new PRA request to AWC via c-mail.” AWC’s
Brief at 8.

Similarly, after Mr. West received Ms. Gall’s April 28
acknowledgement of his renewal and request for clarification;:he:wrote
back, saying “Thank you. please regard this as a request to reopen all

pené:ihg requests, and especially the most recent requests.” CP 69,




West was also a renewal: “Within three (3) hoursiof receiving my e-mail,
plaintiff responded with another e-rﬁai]. again renewing his requests.” CP
43. But AWC, in its brief to this Court, argues that this was another new
request. “Within three hours of sending this e-mail to West on April 28;:
2011, West responded with yet another new PRA request.” AWC
Response at 9.

AWC’s:arguments in its-Response also are premised on the notion
that AWC’s response to Mr. West’s February 9 request was completed

with the transmission of the records that AWC sent to Mr. West on June




document request to be:closed™ CP 76: Whenthis letter is read in

context, it appears that AWC intended the promised exemption log to be'a

closed. AWC’s current argument ignores the fact that at the time, AWC

promised Mr. West ati exemption log.

lobbying and AWC contacts with Mike Armstrong. Pleasc let me know if
a full reply will be forthconﬁng or whether it will be necessary to compel

the AWC to comply with the Public Records Act.” CP 182. Though this

argument in its Response Brief that this was actually a new request. “Over

two months later, on September 12, 2011, West submitted yet another

010 to

‘present;and any proposed alterations or amendments:” CP 50.
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When AWC’s interim:general counsel: Mr. MarkErickson, wrote

to Mr. West and sought clarification, Mr. West responded: “In responsc to

~ the recent letter, I am seeking the records identified in the original request

in the Superior Court [that similarly used shorthand to describe the
substance of his February 9 request, just as the Notice of Violation had
done], which generally identified the request and:subject matter:of the

records, please review the PRA request for clarification, if any is

West and Mr. West’s response. AWC’s counsel, Mr. Jeffrey Bilanko, had
written a letter to Mr. West. CP 37. AWC argues:to.this Court that Mr.
Bx]anko s letter was “asking West to identify the basis of his 1awsuxt ”

Response at 12. Howew er, Mr. Bilanko’s letter, which threatened M.

the lawsuit. CP 37. Even though Mr. Bilanko’s letter did not ask Mr.

West to'v”identify the basis of the lawsuit, Mr. West was forthcoming: “Are

you aware of the 2 recent additional disclosures made by your client that




the bfis‘is of the lawsuit — the November 18 production of records and the
December ! production of records and the exemption log, all of which
were-produced after Mr. West filed his lawsuit. AWC Respouse at 12; 14,

AWC had originally moved for summary judgment and souéht CR
1§ s’é;_mtiéns against Mr. West, arguing that Mr. West had intended to file
this lawsuit from the time he renewed the February 9 request. CP 30-31.
Mzr. West rebutted this charge in full. CP 174-175.

7. Aﬁezr March 3 2()11 when Judge Hilyer signed and

[already draﬂed} summons and complamt as & new matter,
'because I had agreed to'a six month moratonum in the

.| was..refemng to the summons and
complamt thai 1 had draﬁed and: 'attached to my declaration

award CR 11 sanc‘ﬁons agamst me; and has no basn. in fact

CP 175. AWC never set forth any facts to rebut Mr. West’s Declaration;




sanctions against West by setting forth facts and argument demonstrating
that West’s litigation tactics werc troqbiesome and bordering on dishonest.
(CP: 367-369).” AWC’s Resp(;ﬁse at 14. But, again, AWC never
controverted the facts set forth in Mr. West's Declaration, including Mr.
West's statemérits that in addiﬁén to sending Ms. Gall and AWC his
“Notice‘of Violation,” he 4lse attempted'to reach Ms. Gall by telephone
and that he stopped by AWC and personally spoke with AWC’s interim
generﬁl counsel, Mr. Erickson, in an attempt to get the promised
exemption log, before he filed this lawsuit. Cf. CP 367-369 with CP 176.
AWC also takes another statement in"Mr. West’s Declaration out
of context, arguing that it shows an improper purpose for bringing this
lawsuit. AWC response at 20. AWC quotes the statement: “T was angry.
[still am. Ifeel that AWC tricked me,” as support for the argument that

this Court should affirm the Trial Court’s imposition of sanctions. AWC

4. During the course of:oursettlement negotiations; J
thought that AWC and [ had a mecting 6f the minds. 1
thought that we had agreed to, in a settlement agreement
and'two stipulated motions, seitle our case (including a




the federal couri case for my signature and AWC’s. 1 also
SIgned the settlement agreement in this case [Thurston

in the fedcral court and is eﬂso wpzcsentmg AWC herc),
wrotc to me and sald that hls ﬁrm 'S representanon of AWC

AWC was concemed, in: the settlement

6: Twas angry: Istill am: I feel that AWC tricked me. T
opp'o"se'd the entry of the set‘tlem'eht' With'('}ﬁt the federai '

.summons and complaint allcg:mg fraud:on the. part of AWC
-w1th rsgard to the settiement agreement and also allcgmg

this lawsuit ) I submmed that unfiled summons aﬁd
complaint as an exhibit to.a declaration to demonstrate to.
J udge Hllyf:r just hbow fundamental the lack of our mcenng

and argue that they are Mr. West’s admission ofian improper purpose in
 filing this lawsuit.
However, Mr. West elsewhere set forth the purpose behind his

public records request to AWC, even though the Public Record Act does




not require a requestor to have a purpose. RCW 42.56.080; RCW

42.56:070. Mr. West declared:

apphcatmn ef the public rewrds act. Tha.t dlsturbed me
and stxll does In the February 9 request Irequeste&
oommumcanom concerning SB 5025, 5022 and 5089 and
their companion bills HB 1139, 1033 and 1289, to include

any communications.concerning drafts or proposals for of
any related legxslamon 2 All records Gf any lobbymg or

on your “mcmbcrs oniy websrce. areas.’
CP 175-76. AWC ignorcs this declaration, and failed to set forth
contradictory facts before the Trial Court.

As further support for its argument this:Court:should affirm the

Trial Court’s imposition of sanctions against Mr. West, AWC alleges that

Reconsideration that simply rc—argued a motion already lost, in violation

of the rule governing motions for reconsideration. (CP; 432).” AWC
Response at 15. It is not clear what AWC means by “in violation of the
rule governing motions for reconsideration.” Mr. West’s motion for

reconsideration was based on CR 59(a)(8), that aligws. reconsideration for

10




AWC responded to 2r. West’s Motion for Reconsideration, it complained
that CR 59(a)(8) was unavailable to Mr. West, since there had been no
trial — the case was decided on summary judgment. CP 432. But CR 59,
by its terms, applies not just to verdicts after trials, t;ut also to “any other
decision or order.” CR 59(5). It was appropriate for Mr. West; when
seeking reconsideration of an order granting summary judgment, on the
basis of an error in law, to cite to CR 59(a)(8).

It also may be that AWC 1is arguix;g that Mir. West violated the riile
governing motions for reconsideration because AWC alleges he “simply
that an aggrieved party come up with new and novel arguments to advance
fo the Trial Court; that would defeat the purpose of the rule and would fly
i the face of all of our rules on finality.

Il. ARGUMENT

A. The Three Emails Late-Produced on November 18 Are:
Responsive to Mr. West’s February $ Request

AWC argues that Mr. West's “Notice:of Violatior™ is in fact a new
records request, rather than what it says it is on its face — notice to AWC
that Mr. West believed them to be in violation of the Public Records Act

* by failing to properly and fully respond to his earlier request.

i1




AWC argues that Mr. West’s “Notice of Violation” is a new
records request because Mr. West had never before sought “records:of
AWC lobbying and AWC contacts with Mike Armstrong. (CP: 182).”
However, please review the February 9 request. Mr. West sought:

1. All communications concerning SB 5025, 5022 and

5089 and their companion bills HB 1139, 1033 and 1289,

to include any communications concerning drafts or

proposals for of any related legislation; 2. All records of

any lobbying-or correspondence concerning the Public

- Records Act, from June of 2010 to present, and any
proposed alterations or amendments; and 3, All
information and communications on your “members only”
website areas.
CP 175. And Mr. West had clarified to AWC that he intended the scope
of “lobbying” to be construed broadly. CP 69. It therefore appears that
~ the “records of AWC lobbying” is, indeed, a paraphrase of parts  and 2 of
Mr. West’s February 9 request.

Likewise, Mr. West declared to the Trial:Court that Representative
‘Mike Armstrong was “one of the members of the legislature that AWC
was lobbying in its cfforts to stippert the bills that would weaken or limit
the Public Records Act.” CP 177. AWC ncver put forth evidence to
contradict this statement in Mr. West’s declaration, and never — not in

pleadings, nor in oral argument — argued to the Trial Court that

Representative Armstrong was not one of the members of the legislature

12




that AWC was lobbying to weaken or limit the Public Reords Act. Now,
for the fitst time to this Court, AWC argues that Mr. West’s statement
about Representétive’s sponsorshij) of the legislation at issue is “without

citation to authority.” AWC Responseat 18. AWC argues that the

documentary evidence that Mr. West put before:the Trial Court showing

Armstrong was not a “named sponsor” of the subject legislation. AWC
Response at 18, ciﬁng CP 156-172.

Yet consider the documentary evidence at CP 156-172; these are
reports on Senate Bills 5025, 5022, and 5089. Representative Armstrong
is not & Senator; he is a Representative. 1f this Court wishes to see the:

name Representative Armstrong as a “named sponsor,” they are available

at httn://_anns.leg.wa.gov/bil]info /summary.aspx&bill=1034&vear=2011

/!

(HB 1034); h

=2011 (HB 1139); and http://apps.leg.wa. gov/billinfo/summary .aspx?bill=

1033&year=2012 (HB 1033).? Thus it may be fairly said that Mr, West’s

s.leg. wa.gov/billinfo/summ

2 WC d1d not argue to the Tnal Court that- Representatwe Armstrong was
n thé sponsor of the legislation: at issue; at: summary judgment, the Trial
Court-would have taken Mr, West’s uncontroverted declaration as true.
Accordingly, Mr. Weést has no need to move this Court under RAP 9.11 to
accept the new evidence of House Bill Reports , since additional proof of
;facts 18 not needed here'to fairly resolve the issues on review, nor would

13




retbr‘enc-e'rcto““Representative Armstrong” in Hiis' “Notice of Violation,” was

?:Wes,‘t-was paraphrasing his February 9 request. That Ms. Gall was on
sabbatical, or that AWC’s email servers would bounce back Mr. West’s
emails (directed to the address given to him by AWC), or that when Mr.
West called or visited AWC that no-one would know anything about the
promised exemption log, were not circumstances that Mr. West could have
or should have anticipated. “An agency’s compliance with the Public
Records Actis only as reliable as the weakest link in the chain. If any

agency employee along the line fails to comply, the agency’s response will

be incomplete, if not illegal.” Progressive Animal Welfare Soc. ¥. Univ.
of Washington, 125 Wn.2d 243, 269, 884 P.2d 592 (1994) (PAWS).
AWC argues that its search — a search that did not include a search

for correspondence with Representative Armstrong, the member of the

the additional evzdence probabiy change the dec1smn being rewewed
RAP 9, 11 (a)(l) and (2) Instead Mr Wmt merelv mentlons the existence

the Senate Bill Reportq that are. part nf the record before thlS Court.
{submitted: by Mr West to the Tnal Caurt for the purpose of showmg the

Annstrong, stice he 18 not a Senator

14




weaken the Public Records Act — was adequate. But “The adequacy of a
search is judged by a standard of reasonableness, that is; the search must
be reasonably calculated to uncover all relevant documents. What will be

Neighborhood Alliance of Spokane County v. County of Spokane, 172

Wn.2d 702, 720, 261 P.3d 119 (2011) (internal citations omitted). It was
nﬁiriiélasonable to fail to search for AWC’s correspondence with
Representative Armstrong, since he was one of the primary sponsors of

the legislation for which AWC was lobbying.

November 18 included three emails between the AWC and Representative
Armstrong conceming the-conference materials that he was planning on
presenting at AWC’s annual conference, in a presentation on

- Washington’s open government laws.u The one email refers to “changes”
ta Washington’s open government laws. Ms. Gall had earlier disclosed
these conference materials to Mr. West as being:responsive:to his request.
AWC should have, upon finding the conference materials, cénd'ucted a
search for correspondence between AWC and Representative Armstrong,
since that would have been an “obviqus lead.” “Additionally, agencies are

required to make more than perfunctory search and to follow obvious

15




]

leads as they are uncovered. N eig}_l. borhood Alliance, 172'Wn.2dat 720
(internal citation omitted). Again,.parts 1 and 2 of Mr. West’s réquest
sought: “1. All communications concerning SB 5025, 5022 and 5089 and
their companion bills HB 1139, 1033 and 1289, {6 include any
communications concerning drafts or proposals for of any related

legislation; 2. All records of any lobbying or correspondence concerning

responsive.

B. The Exemption and Redaction Log Produced By AWC
Was in Response to Mr. West’s Febroary 9 Request

AWC argues that the exemption and redaction log produced by
AWC to-Mr. West on December 1,2011, was in response to an entirely

di}‘ferent request from Mr. West. Yet why, then,deMsGall write'to Mr, |

West does not merely allege that because the three records on thé
exemption log fall within the time frame of his request, that the records are

responsive. He so.argues because the subject matter of the three records is

16




also responsive. AWC has admitted that the law firm of Foster Pepper
represented AWC in Public Records Act litigation. The records at issue

include “redacted description related to trial strategy for pending

litigation” and “redacted description related to discussions and legal
advice to clients.” CP 385, Tﬁis is correspondgn,ce concerning the Public
responsive.

C. This Case Was Brought By My, West for A Proper Purpose

Mr. West has filed a separate motion to strike the inadmissible
citations to unpublished trial court orders from the U.S. District Court for
the Western District of Washington and the argument therewith. This
Court should strike the c-itatibns and argument. As to the'substance of
AWC’s argument, that Mr, West brougﬁt this action for an improper -
purpose, Mr. West fully answered those charges in his uncontroverted
Declaration that he submitted to the Trial Court (see Reply to Restatement
of Relevant Facts, above). The Trial Court declined to impose CR 11 )
sanctions on Mr. West when it granted summary judgment to AWC.
AWC neither sought reconsideration of that denial nor assigned error to
that denial here. Not only is the argument that Mr. West brought this

lawsuit for an improper pirpose itselfin bad faith, but it is untimely.

17




B. Mr. West's Conduct Does not Rise to the Level of
“Procedural Bad Faith”

Under separate cover, Mr. West has moved:this Court to'strike |
AWC’s citation to an unpublished decision from this Court and the
attendant argument. This Court should strike the citation and argument.
conduct amounts to procedural bad faith such:that'this'Court should affirm
the Trial Court’s sanctioning Mr. West (in a manner not in accordance
with any rule, nor supported by any findings). The allegations against Mr.

West amount to allegations that he missed a scheduling conference and

failed to meét ane

filed a Supplemental Memorandum in Support of his Cross-Motion for
Summary Judgment, and that Mr. West filed a Motion for
Reconsideration. These simply do not rise to the level of procedural bad
faith.

he asked Mr. West to explain the basis of the lawsuit and that Mr. West
refused to-do:so. s.rAcfuall){g:.’.ihc:coﬁverse is true. When Mr. Bilanko wrote
to Mr. West, he did not ask Mr. West t& explain the basis of the lawsuit,

“Are you aware of the 2 recent additional disclosures made by your client

18




demonstrated?” CP 39. There is no basis for sanctions here.

CR 59 and CR 11 are not fee-shifting mechanisms, and; indeed,
CR 59 does not provide for fees! Further, theTnal é'om’t"‘didiﬁﬁt-*awagd
fees under CR 59 or CR 11, or make ‘any ﬁnd?iigsﬂ:e}f‘éfactz:suppert-ingian :
for contempt. There is no contempt here, nor did the Trial Court make‘any

findings of contempt. And while AWC is correct that procedural bad faith

qualify. This Court should reverse the fee award.

E. Request for Attorney Fees

RCW 42.56.550(4) and RAP 18.1.
IV, CONCLUSION
Based on the foregoing facts end arguments; this Court should
o o st “H»\ ' :
RESPECTFULLY submitted this | day of February, 2013.

CUSHMAN LAW OFFICES, P.S.

By: _ %fx’l«&ym U R A4 ST
Stephanie M. R. Bird, WSBA # 36859
Attorneys for Appellant

19




CERTIFICATE OF SERVICE
Theundersigned declares under penalty of perjury as follows:

On February 11; 2013, I caused a copy of Appellant’s Reply Brief
to be electronically filed with the'Court of Appeals, Division II and to be

below:

‘ Attome 8 for Assocmﬂon of Washm _, on_vaes

Jeffrey E. Bllanko WSBA #38829
Gordon & Rees, LLP

701 5™ Avenue, Suite 2100
Seattle, WA 98104

DATED this{ { day of February, 2013, at Seattle; Washington:

Clympm WA 9850,1

T:206-812-3144

E: 360-956-9795:

Email: jenniferharkins@cushmanlaw.com




%

CUSHMAN LAW OFFICES PS
February 11, 2013 - 4:58 PM
Transmittal Letter
Document Uploaded: 437872-Reply Brief.pdf
Case Name: West v. Association of Washington Cities

Court of Appeals Case Number: 43787-2

Is this a Personal Restraint Petition?

The document being Filed is:

Designation of Clerk's Papers

Statement of Arrangements
Motion: ____

Answer/Reply to Motion: __
Brief: __Reply

Statement of Additional Authorities
Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)
Response to Personal Restraint Petition
Reply to Response to Personal Restraint Petition

Petition for Review (PRV)

Other:

Attached is Appellant's Reply Brief

Sender Name: Jennifer Harkins - Email: jenniferharkins@cushmaniaw.com

A copy of this document has been emailed to the following addresses:

Iclapham@gordonrees.com
stephaniebird@cushmaniaw.com




