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L. INTRODUCTION AND SUMMARY OF ARGUMENT

Courts, parties, and the public have a vital interest in protecting the
finality of judgments. That interest is at its zenith in matters involving
real-property rights. In 1921, in City of Tacoma v. Funk, Mason County
Superior Court No. 1651, the City of Tacoma (“Tacoma’) condemned and
acquired all the land parcels and other real property rights required to
build and operate hydroelectric dams on one of the tributaries of the Main
Stem of the Skokomish River. Plaintiffs are current owners of land
located downstream from the dams, along the Main Stem. As part of the
final judgment in Funk, Tacoma compensated plaintiffs’ predecessors,
both for taking some of the property rights attached to their land—
including all riparian rights—and also for any damage to the owners’
remaining property rights. Because the final judgment in Funk bars
plaintiffs from seeking additional compensation now, the court below
erred as a matter of law by denying Tacoma’s summary judgment motion.

In the nine decades since entry of the Funk judgment, Tacoma has
operated the dams as licensed by federal regulators and in compliance
with state and federal environmental requirements—diverting varying
amounts of water from the North Fork at different times over the years.
As part of relicensing proceedings that began in 1974, the government
required Tacoma to maintain a minimum flow from the dams into the
North Fork in order to benefit fish species. Tacoma’s current license

requires it to release up to the natural inflow level of the North Fork.
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Plaintiffs filed this suit in November 2010 claiming the existence
of natural flow (or less) in the North Fork improperly raised water levels
and lowered the value of their downstream properties. Tacoma denied that
its dam operations caused plaintiffs’ alleged damages, but contended that,
in any event, the final judgment in Funk barred plaintiffs from asserting
claims for additional compensation. The parties filed cross-motions for
summary judgment regarding the impact of the Funk judgment on
plaintiffs’ claims. The trial court granted plaintiffs’ motion to strike
Tacoma’s defenses based on Funk, and denied Tacoma’s motion. Without
reaching the question of causation, the court ruled that the current set of
claims were “not within the contemplation of the Funk litigants or the
Funk court.” RP (6/8/12) 7:16-17. This Court should reverse the lower
court’s ruling on three separate and independent grounds:

First, plaintiffs’ claims regarding changed water levels in the Main
Stem seek damages solely for an alleged invasion of lower riparian rights.
But as part of the Funk judgment, Tacoma acquired all riparian rights
attaching to the properties at issue. As the current holder of those rights,
Tacoma—mnot plaintiffs—was entitled to determine the amount of North
Fork water entering the Main Stem and flowing across each of these
properties. See, e.g., De Ruwe v. Morrison, 28 Wn.2d 797, 805, 184 P.2d
273 (1947). Plaintiffs may not sue Tacoma for its lawful exercise of
property rights it already paid to acquire.

Second, the final judgment in Funk also bars plaintiffs’ claims

under ordinary res judicata principles. Tacoma fully compensated
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plaintiffs—both for taking some of their predecessors’ property rights and
also for damaging their remaining property rights. Even if Tacoma had
not specifically acquired plaintiffs’ riparian rights, plaintiffs still could not
sue for additional alleged damage to their property, because their new
claims involve the same subject matter as the claims in Funk. See, e.g.,
Corbin v. Madison, 12 Wn. App. 318.323, 529 P.2d 1145 (1974).

Third, Tacoma has an independent legal right to allow waters to
flow into the North Fork up to the amount of the natural flow. As a matter
of law, the owner of a dam has no duty to maintain water levels for the
benefit of lower riparian owners, and is free to open the dam and return
the outflow of water to its natural level. See, e.g., Drainage Dist. No. 2 of
Snohomish Cnty. v. City of Everett, 171 Wash. 471, 480-81, 18 P.2d 53
(1933); see also Hood v. Slefkin, 88 R.1. 178, 143 A.2d 683 (1958).
Plaintiffs cannot turn the incidental benefits they received from Tacoma’s
prior Project operations into a perpetual obligation to operate the Project
in plaintiffs’ preferred manner.

The court’s decrees in Funk gave Tacoma the right, but not the
obligation, to divert up to the full amount of North Fork flows in
perpetuity. Because the Funk judgment bars plaintiffs’ claims as a matter
of law, this Court should reverse the lower court’s judgment, and remand

the case with directions to enter summary judgment in favor of Tacoma.
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IL ASSIGNMENTS OF ERROR

1. The trial court erred in entering its June 24, 2012 Order
denying Tacoma’s motion for partial summary judgment and granting
plaintiffs’ motion for summary judgment with regard to Tacoma v. Funk.
(Sub. no. 127, CP 87-92) (Appendix at A-1 — A-6).

2 The trial court erred in entering its June 29, 2012 Final
Judgment as to issues regarding Tacoma v. Funk. (Sub. no. 126, CP 94-
96) (Appendix at A-7 — A-9).

III. STATEMENT OF ISSUES

1. Are plaintiffs’ claims—which seek damages solely for the
alleged invasion of riparian rights—barred by Tacoma’s acquisition in
Funk of all riparian rights attaching to the properties at issue?

2. Under ordinary principles of res judicata, does a final
condemnation judgment that took some of the property rights held by a
group of landowners and compensated them for damage to their remaining
property rights bar the landowners’ successors from asserting claims for

additional damages?

3. Does plaintiffs’ claim that Tacoma must operate its dam in
perpetuity in a manner that maintains water levels for plaintiffs’ benefit

fail as a matter of law?
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IV.  STATEMENT OF CASE

A. Factual Summary

1. Tacoma and the Cushman Hydroelectric Project

Tacoma is a Washington municipality situated in Pierce County,
Washington. For almost ninety years, Tacoma has operated the Cushman
Hydroelectric Project (“Project”) on the North Fork of the Skokomish
River in Mason County, Washington. CP 3647-56. The Project consists

of two dams and related structures, which Tacoma operates pursuant to

Skokomish River Basin
And Cushman Project

D1 Dam #1

[F1] Cushman #1 Power Plant

Dam #2

Cushman #2 Power Plant
-{TUN- Power Tunnel

NSUDM

- JHoodsport
i Skokomish
Indian Reservation)

"ﬂ\ﬂ' Stem
~

FIGURE | (See CP 401, 2569)

DWT 20676779v1 0020822-000017



Federal Energy Regulatory Commission (“FERC™) licenses issued under
the Federal Power Act. CP 3774-3973. The first dam, completed in 1926,
impounds Lake Cushman, a 9.6-mile long reservoir that supplies water for
generation at a powerhouse with a capacity of 50 megawatts (“MW”). CP
3775 at§ 4. The second dam, completed in 1930 and located two miles
downstream of the first dam, impounds Lake Kokanee and diverts a
portion of the waters of the North Fork to a second powerhouse with a
capacity of 81 MW located on Hood Canal. /d. See Figure 1.

2 The Skokomish River Basin

The North Fork, including the Project, is part of the Skokomish
River basin, which is located in the southwest portion of the Olympic
Peninsula. See Figure 1. With headwaters in the Olympic Mountains, the
river basin includes three major tributaries: the North Fork
(approximately 33 miles long), the South Fork (approximately 28 miles
long), and Vance Creek (which flows into the South Fork), all flowing into
the Main Stem channel that continues east to the Hood Canal. /d. The
Main Stem has much less gradient than the upper forks, with a broad and
generally flat flood plain between the valley walls, and a channel that has
meandered since at least 1861. CP 2542. This has resulted in continuous
erosion problems for settlers and farmers. CP 2577. Aggradation—the
gradual buildup of river floor from sediment— has also occurred in the
basin. CP 2572 (Army Corps of Engineers Report) (“the valley has been

in an aggradational environment for around 2,000 years™).
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3. Land Owned By Plaintiffs

Plaintiffs are the current owners of land parcels adjacent to the
Main Stem, which begins approximately fifteen miles below the Project.
See Figure 2.' Plaintiffs’ parcels are located in the floodway of the
Skokomish River, which is part of the river’s natural watercourse.

CP 2544. The river has a history of regular flooding. CP 2542-43.

7
ff

/" Hood Canal

North Fork

South Fork

Boundary of

Vance Creek

B Skokomish River Floodway
[ Plaintiffs’ Property
Dam #2

FIGURE 2 (See CP 2718, 2754)

4. City of Tacoma v. Funk Condemnation Action

Before constructing the Project, on September 11, 1920, Tacoma
initiated the City of Tacoma v. Funk condemnation action in Mason
County Superior Court for the purpose of acquiring all land parcels and
other real property rights necessary to allow for the Project’s construction,

operation, and maintenance. CP 1348-1408.

" Plaintiffs’ Complaint also refers to issues related to other parcels in the
area, but they are not part of this appeal.
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In the Petition for Condemnation filed on September 11, 1920 (the
“Petition”) (Appendix at A-10), Tacoma identified those parcels subject to
condemnation in whole or part for the creation of the Lake Cushman and
Lake Kokanee reservoirs and the diversion of water from the North Fork.
CP 1348, 1354-56, 1382, 1392-93. Funk involved two types of parcels:
first, land that would simply be acquired by Tacoma in its entirety, such as
upstream parcels that would be submerged by the newly-formed
reservoirs, see, e.g., CP 3298; and second, land where title would not be
acquired in its entirety, but for which Tacoma paid compensation—both to
take some of the bundle of property rights held by the landowners, and
also for damage to the owners’ remaining property rights. See CP 3329-
3L

The Petition expressly acknowledged that, through construction
and operation of the Project, “a portion of the waters of said North Fork of
Skokomish River will be diverted from the present channel thereof” and
that “the volume of water in said river below said dam will be
diminished.” A-14 (emphasis added). Accordingly, Tacoma sought to
condemn and acquire “the water rights, riparian rights, easements,
privileges and other facilities upon said river below said dam, necessary
and adequate for the proper development, construction, operation and
maintenance of [the Project].” /d. (emphasis added).

On January 22, 1921, the Funk court issued an Order Adjudging
Public Use and Necessity, finding that the “contemplated use for which

the lands, rights-of-way, waters, water rights, overflowage rights,
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reservoirs, easements, privileges and properties are sought to be
appropriated is a public use.” CP 1715 (“Public Use Order”) (Appendix at
A-17).

On June 1, 1921, defendant Skokomish River valley property
owners, including some of plaintiffs’ predecessors, filed a Cross-
Complaint in Funk alleging that their properties have “valuable riparian
rights apertinent [sic] thereto by reason of the flowage of the said River
alongside their several tracts of land.” CP 1790 (Appendix at A-20). The
owners alleged a loss in property value and sought recovery for all

damages:

the fair market value of their said premises will be and are
greatly depreciated by reason of the Eroposed taking away
of the riparian rights therefrom which attach to the whole
and every part of their said above described premises and
which taKing of said water will deprive said premises of all
their riparian rights. . ..

A-27. The parties sought “compensation for any and all damages of
every kind and nature whatsoever that will accrue to their said properties
by reason of the doing of the things to be done by the plaintiff and
petitioner as alleged in the complaint.” A-27 — A-28 (emphasis added).
Also on June 1, 1921, additional downstream landowners,
including other plaintiffs’ predecessors, filed a successful petition to
intervene in Funk. CP 1794-1805 (Appendix at A-29 — A-40). These
claimants likewise alleged that the proposed dam project “involves the
taking away of the riparian rights” of intervenors, and contended that they

would be “damaged in diverse and other ways by reason of the said
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proposed damming of the waters of the North Fork of the said Skokomish
river.” A-40.

On September 8, 1923, the court issued a judgment awarding
Tacoma title to various parcels acquired for the Project. CP 2891-2900.
Tacoma paid an average of $123.56 per acre to take this land outright. CP
2490. Other land was acquired by stipulation, such as $40.99 per acre
paid to the Skokomish Power Company. CP 1299-1303.

Also on September 8, 1923, the court issued a Decree of
Appropriation awarding Tacoma broad property rights attached to the
additional parcels that the city did not acquire outright, including the 88

parcels owned by plaintiffs:

it is hereby ORDERED AND DECREED that there is
hereby appropriated and granted to and vested in fee simple
in said C}?ty of Tacoma, a municipal corporation, petitioner
herein, for the construction, operation and manitenance
ﬁic] of an hydro electric power plant on and along the

orth Fork of the Skokomish river and on and along Lake
Cushman in Mason County, Washington, as set forth in the
petition herein on file, the waters, water rights, riparian
rights, easements and privileges, including the right to
divert the waters of the Norti Fork of the Skokomish
River located in Mason County, Washington, appertaining
and appurtenant to the following described real estate,
lands and premises . . . .

CP 1715-17 (*Decree”) (Appendix at A-44 — A-46) (emphasis added).
This appeal is limited to land parcels before the court in Funk
where Tacoma condemned only a portion of the bundle of associated
property rights. Tacoma paid an average of $7.96 per acre to acquire the
condemned property rights and to compensate the landowners for damage

to their remaining property interests. CP 2490. Unlike the other Funk

10
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condemnees, these property owners retained title to the land and all other
associated property rights not acquired by Tacoma. CP 2489. For over
ninety years, the landowners and their successors have enjoyed the benefit
of their residual property interests, using the land for agricultural,
recreational, and other purposes. CP 3203.

The Decree concludes by re-emphasizing the comprehensive scope

of rights acquired by Tacoma, including

the right, af any time hereafter, to take possession of,
appropriate and use all of the waters, water rights, riparian
rights, easements and privileges appertaining and
appurtenant to the lanch, real estate and premises
hereinabove described, together with the right to divert the
waters of the North Fork of the Skokomish River, and the
same is hereby appropriated and granted unto, and the title
shall vest inée simple in said City of Tacoma as of the
11th day of September, 1920, and its successors forever;
the same being for a public use.

A-50 (emphasis added).

S. Flow Levels and Project Relicensing

The Project was originally licensed in 1924. CP 3775.
Throughout the dam’s operation, Tacoma has diverted varying amounts of
water from the North Fork. Although Tacoma has diverted most of the
water from the North Fork throughout that period, flows in the North Fork
and releases from the Project have fluctuated, as shown in the U.S.

Geological Survey daily average flow graph below:

11
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USGS 12059500 NORTH FORK SKOKOMISH RIVER NEAR POTLATCH, WA

7008.8

1660.8 I

166,08

i8.8

DAILY Discharge, cubic feet per second

1.8
1946 1952 1958 1964 1978 1976 1982 1988 1994 2860

—— Hedian daily statistic (64 years) — Estinated daily mean discharge
—— Daily nean discharge = Period of approved data

FIGURE 3?

The Project was the subject of FERC relicensing proceedings that
began in 1974. During the 36-year relicensing process (one of the longest
in FERC’s history), Tacoma was required to release minimum flows into
the North Fork in order to benefit fish. In 1988, the Washington Pollution
Control Board upheld the Department of Ecology’s issuance of a water
quality certification requiring Tacoma to release 30 cubic feet per second

(“cfs’) minimum flows to the North Fork, with the recognition that a final

2 See http://waterdata.usgs.gov/wa/nwis/dv?cb _00060=on&cb 00065=
on&format=gif default&period=&begin_date=1944-04-01&end date
=2012-11-18&site_ no=12059500&referred module=sw (accessed
11/19/2012).
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FERC license would ultimately require additional flows. City of Tacoma
Dep't of Pub. Util. v. Wash., 1988 WL 158974, 99 1-2 (Wash. Pol. Control
Bd. 1988). On July 30, 1998, FERC issued a new Project license (“1998
License”) that required Tacoma to provide a minimum flow of the lesser
of 240 cfs, or natural inflow, in order to benefit fish species. While the
effect of the 1998 License was stayed pending judicial review, Tacoma
was required to increase minimum flows to 60 cfs. City of Tacoma,
Wash., 87 FERC Y 61,197, 61,736 (1999).

In 2006, the D.C. Circuit Court of Appeals ruled on the merits of
the license challenges, and vacated the stay. City of Tacoma v. FERC, 460
F.3d 53, 78 (D.C. Cir. 2006). After constructing the Project modifications
necessary for the license, on March 7, 2008, Tacoma began diverting less
water by releasing 240 cfs into the Main Stem through the North Fork. CP
3777.

While the relicensing proceedings were pending, numerous
stakeholders—including some of these plaintiffs—identified concerns
regarding the Project, including the appropriate water levels and the
impact of logging, geology, and other factors on the river basin. See, e.g.,
CP 3813. After remand from the D.C. Circuit Court of Appeals, Tacoma
resolved long-standing litigation over the 1998 License, reaching a
settlement agreement among National Marine Fisheries Service, U.S.
Forest Service, U.S. Fish and Wildlife Service, Bureau of Indian Affairs,
Washington Department of Fish and Wildlife, and the Washington

Department of Ecology, which led to FERC issuing an amended license

13
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for the Project on July 15, 2010 (“Amended License™).” City of Tacoma,
Wash., 132 FERC 61,037 (2010); CP 738 (Settlement Agreement). In
conjunction with the relicensing settlement, Tacoma entered into a
settlement with the Skokomish Indian Tribe resolving a longstanding suit
seeking damages for the alleged impacts of the Project on the Tribe’s
treaty fishing rights and reservation. Tacoma also unsuccessfully sought
insurance coverage for the tribe’s claims. CP 419-23.

The Amended License imposes a new North Fork water flow
regime (to benefit listed fish species) intended to mimic the natural
conditions of the North Fork of the Skokomish River. CP 3800. Tacoma
is required to release a minimum flow of 240 cfs or inflow, whichever is
less. Id. The Amended License includes an annual water budget that
determines the minimum flows. CP 3800-02. Under the Amended
License, Tacoma continues to divert most of the waters of the North Fork

for hydroelectric power generation.
6. Plaintiffs’ Claims

Plaintiffs filed suit against Tacoma in 2010, alleging that Project

operations damaged their properties. CP 4010-23. According to

3 Following issuance of the Amended License, Gerald Richert (one of the
Plaintiffs in this action who had also been granted intervenor status in the
federal case) sought rehearing before FERC to challenge the license terms
regarding the Project’s operating conditions. On May 19, 2011, FERC
denied Mr. Richert’s request for rehearing. Mr. Richert appealed this
decision to the U.S. Court of Appeals for the Ninth Circuit. However,
following the trial court’s ruling in this matter, Mr. Richert moved to
dismiss his petition for review. The Ninth Circuit granted his motion and
dismissed the petition on June 22, 2012.

14
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plaintiffs, beginning with the 240 cfs flow releases in March 2008 (but
apparently not the 1988 or 1999 flow releases), Tacoma’s diversion of less
water than otherwise permitted by its original license damaged their land
by raising the groundwater table in the Skokomish River valley and

exacerbating overbank flooding. See, e.g., CP 3205-06 at 9 2.7.
B. Procedural Background

Plaintiffs filed their Second Amended Complaint on January 24,
2012. CP 3200-19. Because plaintiffs’ predecessors in interest were
parties to the Funk condemnation action and received payments under the
Funk Decree, Tacoma has asserted defenses based on the prior action. CP
3764.

On February 27, 2012, the parties filed cross-motions for partial
summary judgment pertaining to the effect of the Funk Condemnation
action on plaintiffs’ claims. See CP 3713-40; CP 2505-35. The parties
also disputed plaintiffs’ contention that dam operations caused their
alleged damages, as well as the scope of the Public Use Order. But the
parties agreed that there were no material issues regarding the “narrow
issue” of the impact of the Funk judgment. RP (6/8/12) 2:19-23.

On June 29, 2012, the court entered orders granting plaintiffs’

motion for summary judgment regarding Funk, and denying Tacoma’s

* As the trial court observed, although the parties had submitted extensive
expert and other materials regarding the causes and role of “aggradation”
(river floor buildup) in the Main Stem, their factual disputes were
irrelevant to the resolution of the effect of the Funk judgment. RP (6/8/12)
2:24-3:7. The court’s written judgment incorporates its oral ruling. A-8.

15
DWT 20676779v1 0020822-000017



motion for summary judgment. CP 87-92 (A-1 — A-6). The court agreed
that the Public Use Order remains valid, and that the outflow required by
the 1998 License falls within the Order, which is res judicata. RP (6/8/12)
9:6-10:14. Nevertheless, the court concluded that the Funk judgment did
not bar plaintiffs’ claims because their alleged damages were “not within
the contemplation of the Funk litigants or the Funk court.” RP (6/8/12)
7:16-17.

At the trial court’s suggestion, and pursuant to CR 54(b) and RAP
2.2(d), the court entered a final judgment regarding the impact of Funk.
CP 94-96 (A-7 - A-9).° Tacoma filed a timely notice seeking appellate
review on July 26, 2012, CP 52-86, and an Amended Notice of Appeal on
August 8, 2012. CP 9-41.

V. ARGUMENT
A. Standard of Review.
Orders granting or denying summary judgment are reviewed de
novo. Mike M. Johnson, Inc. v. County of Spokane, 150 Wn.2d 375, 386
n.4, 78 P.3d 161 (2003). Summary judgment is appropriate if “there is no
genuine issue as to any material fact and [] the moving party is entitled to

a judgment as a matter of law.” CR 56(c).

> The trial court also entered an order finding in the alternative, pursuant to
2.3(b)(4), that immediate appellate review was warranted. A-8.
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B. The Judgment In Tacoma v. Funk Bars Plaintiffs’ Claims As A
Matter Of Law.

The doctrine of res judicata protects the finality of judgments.
Hayes v. City of Seattle, 131 Wn.2d 706, 712,934 P.2d 1179, 943 P.2d
265 (1997). Washington has a strong policy in favor of enforcing final
judgments on the merits. Stanley v. Cole, 157 Wn. App. 873, 887, 239
P.3d 611 (2010); Lane v. Brown & Haley, 81 Wn. App. 102, 106, 912 P.2d
1040 (1996). In cases determining property rights, finality is particularly
critical to an owners’ ability to safely proceed with the use and
development of his or her property rights. Skamania Cnty. v. Columbia
River Gorge Comm 'n, 144 Wn.2d 30, 26 P.3d 241 (2001); Deschenes v.
King Cnty., 83 Wn.2d 714, 717, 521 P.2d 1181 (1974). Courts therefore
have a special concern in protecting the final effect of judgments
affecting “rights in real property,” particularly “with respect to water
rights in the Western United States.” Arizona v. California, 460 U.S. 605,
620 (1983).

Res judicata bars subsequent action involving “(1) the same
subject matter, (2) the same cause of action, (3) the same persons or
parties, and (4) the same quality of persons for or against whom the
decision is made as did a prior adjudication.” Williams v. Leone &

Keeble, Inc., 171 Wn.2d 726, 730, 254 P.3d 818 (2011); Loveridge v. Fred
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Meyer, Inc., 125 Wn.2d 759, 763 P.2d 898 (1995). In this case, the parties
dispute only the second factor, which requires consideration of the
following criteria:

(1) whether rights or interests established in the prior
judgment would be destroyed or impaired by prosecution of
the second action, (2) whether substantially the same
evidence is presented in the two actions, (3) whether the
two suits involve infringement of the same right, and

(4) whether the two suits arise out of the same transactional
nucleus of facts.

Kuhlman v. Thomas, 78 Wn. App. 115, 122, 897 P.2d 365 (1995) (citing
Rains v. State, 100 Wn.2d 660, 664 (1983)). Because plaintiffs’ claims
are predicated on the same property rights that Tacoma acquired in the
Funk condemnation action, the trial court erred as a matter law by failing

to give preclusive effect to the Funk judgment.

1. The Funk Judgment Bars Plaintiffs’ Claims Because It
Conveyed To Tacoma All Riparian Rights In The
Properties.

A landowner whose land bounds a river, stream, lake, or salt water
is a “riparian” owner. Dept. of Ecology v. Abbott, 103 Wn.2d 686, 689,
698 P.2d 556 (1985) (riparian rights derive from the ownership of land
“contiguous to or traversed by a watercourse”). “Riparian rights” are
among the bundle of specific rights in real property that may be separately
conveyed by deed or by a condemnation judgment. See In Re Clinton
Water Dist., 36 Wn.2d 284, 286, 218 P.2d 309 (1950); see also Kiely v.

Graves, 173 Wn.2d 926, 936, 271 P.3d 226 (2012) (government may

18

DWT 20676779v1 0020822-000017



acquire “some but not all rights” pertaining to particular real property
parcel).

Riparian rights include the right to a continuation of the “natural
flow” of water past the riparian owner’s land, “as it was wont to run,
without diminution or alteration.” Crook v. Hewitt, 4 Wash. 749, 749-50,
31 P.28 (1892). Variations in the flow of water within the watercourse,
including the flood channel, are therefore governed by the law of riparian
rights. Sund v. Keating 43 Wn.2d 36, 44-45,259 P.2d 1113 (1953). The
holder of the riparian rights in a land parcel has both the right “not to have
the level of the natural watercourse lowered,” and also *“the right not to
have it raised.” DeRuwe, 28 Wn.2d at 805. See also Hood v. Slefkin, 88
R.I. 178, 133 A.2d 683 (1958) (rejecting claims of downstream
landowners against dam operator who increased flow, on ground that
plaintiffs did not establish they were owners of riparian rights attached to
property). The holder of riparian rights attaching to a particular
downstream property may assert claims contending that the property has
been “damaged by the interference with the natural flow of a stream by an
upstream owner without compensation.” Marshland Flood Control Dist.
of Snohomish Cnty. v. Great N. Ry. Co., 71 Wn.2d 365, 368-69, 428 P.2d

531 (1967).
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As part of the judgment in Funk, Tacoma acquired from plaintiffs’
predecessors all of “the . . . riparian rights . . . appertaining and
appurtenant to [plaintiffs’] lands, real estate and premises.” A-44
(emphasis added). Tacoma’s condemnation of all riparian rights attached
to plaintiffs’ property necessarily included the right to vary the water flow
past the property without further compensation. DeRuwe, 28 Wn.2d at
805; Marshland Flood Control Dist., 71 Wn.2d at 368. Yet plaintiffs assert
claims solely for the alleged violation of these riparian rights. CP 4018-19;
see also CP 4023 (plaintiffs concede their claims are limited to riparian
rights). Because Tacoma—not plaintiffs—owns the riparian rights
attaching to each of the properties at issue in this appeal, res judicata bars
plaintiffs from seeking damages for the alleged invasion of those same
rights. See, e.g., Corbin, 12 Wn. App. at 323. Plaintiffs may not recover
damages based on rights they do not own. The trial court erred as a
matter of law by entering summary judgment in favor of plaintiffs, rather

than in favor of Tacoma.

2 The Funk Judgment Also Bars Plaintiffs’ Claims Under
Ordinary Res Judicata Principles.

As discussed in the previous section, the Funk Decree specifically
conveyed to Tacoma the riparian rights that are at issue in this action. It
therefore is unnecessary for the Court to'reach the general res judicata

effect of the Funk judgment. In any event, even if the Complaint involved
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other rights attaching to the property, plaintiffs’ claims are nevertheless
barred by the preclusive effect of the final judgment in Funk. This Court
may reverse the lower court’s judgment on this separate and independent
ground.

The doctrine of res judicata bars both claims that were actually
decided in a prior suit as well as those claims which could have been
decided. Hisle v. Todd Pac. Shipyards Corp., 151 Wn.2d 853, 865, 93
P.3d 108 (2004) (quoting Shoeman v. N.Y. Life Ins. Co., 106 Wn.2d 855,
859, 726 P.2d 1 (1986)); Bradley v. State, 73 Wn.2d 914, 917, 442 P.2d
1009 (1968) (condemnation barred claims for additional alleged damage
to real property interests, but not to personal property not included in
action). Although a condemnation judgment does not bar a subsequent
claim *to take or damage a distinct and separate property right which was
not specifically included in the condemnation proceedings,” a condemnor
who has paid for the right to “take and damage the specifically described
property” cannot be compelled to pay additional compensation for damage
to the same property rights. Great Northern Ry. Co. v. City of Seattle, 180
Wash. 368, 373, 39 P.2d 999 (1935) (emphasis supplied). Whether res

Judicata bars an action is a question of law. Lynn v. Dep't of Labor &
Indus., 130 Wn. App. 829, 837, 125 P.3d 202 (2005).

As part of the proceedings in Funk, Tacoma took and paid for
some of the “bundle of sticks™ pertaining to the land owned by plaintiffs’
predecessors, Kiely, 173 Wn.2d at 936, including all “riparian rights.” A-

50 (Decree). The final Funk judgment broadly covers “all of the waters,
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water rights, riparian rights, easements and privileges appertaining and
appurtenant to the lands, real estate and premises™ held by plaintiffs’
predecessors. A-44. Unlike the upstream landowners whose property
rights were extinguished, however, plaintiffs’ predecessors nevertheless
retained some property interests. The judgment included compensation
for damage to each of their specifically described parcels. A-41 — A-50.
As the trial court acknowledged in its oral ruling (incorporated by
reference into the Final Judgment, A-8), plaintiffs’ predecessors litigated
their claims for “any and all damages from any operation of the project.”
RP (6/8/12) 4:2-3 (emphasis added).

Nevertheless, the court refused to dismiss plaintiffs’ claims
seeking additional compensation for damage to the same property interests
that were before the court in Funk. Id. Instead, the trial court improperly
held that unless the parties to the Funk Condemnation specifically
discussed the future effect of releasing variable flows on the landowners’
remaining interest in the property, Tacoma’s right to “diminish” flows in
the North Fork should be read instead as a requirement to forever remove
all flows—with the City subject to claims for additional damages when
operations change. See id. at 6:23 — 7:24. But plaintiffs may not sue again
for alleged injuries to the same property interests that were before the
court in Funk. Bradley, 73 Wn.2d at 917. The trial court erred as a matter
of law in its application of res judicata. See, e.g., id.; Corbin, 12 Wn.

App. at 323.
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The trial court’s erroneous holding that plaintiffs may assert claims
for damage to their property allegedly resulting from recent changes in
Project operations results in absurd consequences. The uncertainty
resulting from such an approach would not be limited to the parties in this
case.® There are over one thousand dams in Washington State, including
dozens of hydroelectric projects, all of which will be subject to new
lawsuits each time their license or operating requirements change, with
claimants potentially seeking additional compensation for alleged damage
to property interests that were previously condemned or acquired.” Under
the trial court’s approach, no condemnation decree will ever be res
Judicata regarding a dam operator’s liability for property damage resulting
from the diversion of water for public purposes. If affirmed, the trial
court’s order would mean that—despite a prior condemnation decree—
every time FERC orders Tacoma to change flow levels (either up or down)
as a condition of relicensing, Tacoma will be subject to new damages from
these same plaintiffs and their successors. Unless this Court reverses the
lower court’s decision, both the Funk Decree and the supposedly “final”

judgment entered in this action will be equally ephemeral. This Court

® Indeed, counsel for plaintiffs have already filed a separate action against
Tacoma challenging dam operations under the 1998 License on behalf of a
putative class. CP 3522.

"There are 1162 dams in Washington, located in all 39 counties, including
dozens of hydroelectric projects potentially affected by a ruling here. See
https://fortress.wa.gov/ecy/publications/publications/94016.pdf. See also
http://www.ecy.wa.gov/programs/wq/ferc/existingcerts.html (identifying
hydroelectric projects certified by government).
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should reverse the judgment below, and uphold Washington’s strong

policy favoring finality of judgments involving real property interests.

C. Plaintiffs’ Claims Also Fail As A Matter Of Law
Because Tacoma Does Not Have An Obligation To
Maintain Water Diversion In Perpetuity For The
Benefit Of Downstream Property Owners.

The judgment in Funk gave Tacoma the right to divert flow from
the North Fork and to-build and operate a dam. CP 1715-17; 94-96 A-17
(Public Use Decree); A-41 (Judgment). But the owner of a dam has no
obligation to maintain dam operations unchanged for the benefit of lower
riparian owners. Drainage Dist. No. 2, 171 Wash. at 480-81. This Court
should reverse the judgment below on the separate and independent
ground that even if Tacoma had not explicitly acquired all riparian rights
attached to plaintiffs’ downstream properties, as discussed above, the City
would nevertheless have the right to return the dam outflow to the natural
flow level—thus barring plaintiffs’ claims as a matter of law.

In Drainage Dist. No. 2, the Washington Supreme Court held that
a downstream riparian property owner has no right to the continuation of
artificial stream conditions created by the maintenance of an upstream
dam, regardless of whether the downstream property owners have used or
improved their property based on that artificial condition. /d. at 479-80.

Drainage Dist. No. 2 involved a dam built in 1901 after condemnation
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proceedings for the use of defendant City of Everett. The dam diverted all
of the natural flow of Wood Creek, approximately two and one-half
million to four million gallons per day. /d. at 473. Plaintiff drainage
district was organized by downstream landowners who, after the dam was
built, began using a portion of the former slough bed for agricultural
purposes. /d. Plaintiff’s drainage system did not take into consideration
any of the former creek flow because of its appropriation and diversion by
the city. /d. at 474. In 1931, the city decided to abandon the Wood Creek
water system. After gradually draining the dammed lake, “the city opened
the dam to allow the waters naturally flowing in the Woods creek system
to pass through.” /d. Because of alterations to the channel further
downstream, “the escaping waters deposited sediment and silt in Mootz
lake and the drainage ditches” that had been built by plaintiff. /d. The
downstream landowners sued both for damages and also to enjoin the city
from continuing to release the natural flow. /d. at 472. The Washington
Supreme Court rejected both claims, holding that the city “had the legal
right to discontinue the use of that reservoir at any time it saw fit.” /d. at
480. As the Court observed:

The lower proprietors (the owners of the land within the

drainage district) who had improved their property with

reference to the change in the course of the stream and the

impounding of its waters by appellant, and in reliance on
the continuance of that condition, did not acquire a
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reciprocal right to have the artificial condition remain

undisturbed. The appellant could not be compelled to

maintain the dam for the benefit of the lower proprietors.

The right to maintain the dam, like other rights, could be

abandoned. If the doctrine of reciprocal rights obtains, then

appellant could never abandon its easement, but must

forever maintain the dam for the benefit of the respondent

and its successors.

Id. at 478 (emphasis added). Because the city was entitled to return the
waters to their natural flow, “no right of action could be maintained
against it.” Id. at 477.

Like Everett’s dam in Drainage Dist. No. 2, Tacoma’s dam was
“legally constructed and maintained.” /d. at 480. The amount of water
being diverted is consistent with the applicable FERC orders. CP 3800.
Like the downstream claimant in Drainage Dist. No. 2, plaintiffs allege
that they have been damaged by a release that is no greater than the North
Fork’s natural flow.® And as in Drainage Dist. No. 2, plaintiffs’ claims

against the City fail as a matter of Washington common law. Drainage

Dist. No. 2, 171 Wash. at 477.

® The flow amount by the City has varied throughout the decades of dam
operation. Although the current 240 cfs and mimicking flow requirements
are higher than the flow regime in the history of the Project generally, CP
3800, Tacoma is still diverting the majority of the North Fork flow, and
placing substantially /ess water into the Main Stem through the North Fork
than would exist in the absence of the dam. In other words, the flow of
water past plaintiffs’ properties remains /ess than the natural flow that
existed when their property, water, and riparian rights were condemned.
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The “great weight of authority” from other jurisdictions likewise
provides that “the owners of a dam are under no legal obligation to keep in
operation for the benefit of others.” Powers v. Lawson, 86 R.1. 441, 446,
136 A.2d 613 (1957) (citations omitted) (owner permitted to increase
water flow over dam).g For example, in Hood v. Slefkin, the owners of
land downstream from a dam were among the plaintiffs who sued when
the defendant altered its operations to permit additional water to flow past
the dam, allegedly flooding the channel adjoining one downstream
plaintiff’s property, and drying up the channel adjoining the other
downstream plaintiff. The Rhode Island Supreme Court held plaintiffs did
not have a right to have the “water level preserved” at the level provided
by prior dam operations. 143 A.2d at 188. Similarly, in Mitchell
Drainage Dist. v. Farmer's Irr. Dist., plaintiffs sought to enjoin the
upstream property owner from changing its operations by opening a

release valve that had remained closed for several decades. 256 N.W.at

? See, e.g., Green v. City of Williamstown, 848 F. Supp. 102, (E.D. Ky.
1994); Custis Fishing Club. v. Johnson, 214 Va. 388, 394, 200 S.E.2d 542
(1973) (*Having the right to maintain the water level to the high water
mark permitted by the dam, the Club could maintain a lower water level
without incurring liability”); Board of Levee Comm rs v. Withers, 192
Miss. 433, 6 So.2d 115 (1942) (defendant had right to allow dammed pond
to revert to original flow); Hood, 133 A.2d at 188 (claims brought both by
upstream and downstream riparians); Mitchell Drainage Dist. v. Farmer's
Irr. Dist., 127 Neb. 484, 256 N.W. 15 (1934) (downstream property
owners could not compel continued diversion of waters).
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16. The Nebraska Supreme Court rejected the downstream property
owners’ contention that they were entitled to have the waters permanently
diverted. /d at21. In particular, the court rejected any suggestion of
estoppel or reliance, concluding that “all idea of permanency is destroyed
by the spillway which was put in when the dam was constructed,” even
though the spillway was generally not in use. Id. at 22; see also Kuhlman
v. Folkers, 179 Neb. 80, 88, 136 N.W.2d 364 (1965) (rejecting
downstream plaintiffs’ contention that defendant “had permanently
changed the watercourse and that they had a right to rely upon the
change™). As in Mitchell Drainage Dist., Tacoma’s dam was constructed
with a spillway and release valves, and Tacoma has released varying
amounts of water over the decades.'’

The Funk judgment authorized Tacoma to divert some or all of the

North Fork flows—but it did nef impose an obligation to do so in

' The project at issue in Mitchell Drainage Dist. included both the
original spillway and a subsequently added “needle-gate.” 256 N.W. at
22. Similarly, Tacoma designed and constructed Cushman Dam

No. 2 with two 78-inch-diameter butterfly valves to allow for the release
of water. See City of Tacoma, Washington, 107 FERC § 61,288, at P 40
(Jun. 21, 2004). In order to implement the 1998 License’s requirement to
maintain the minimum instream flows and comply with license ramping
requirements, Tacoma replaced one of these butterfly valves with a new
78-inch discharge regulating valve (referred to as a “jet valve™ by
plaintiffs). Id. This valve is many miles from any of plaintiffs’ properties.
Tacoma began releasing minimum flow from this new valve into the
North Fork on March 7, 2008. CP 3777.
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perpetuity, “notwithstanding the damage and inconvenience to those
below the dam™ from the reintroduction of the natural flow. De Ruwe, 28
Wn.2d at 807 (citing Drainage Dist. No. 2, 171 Wash. at 477). The trial
court incorrectly converted Tacoma’s right to divert some or all of the
water from the North Fork as necessary for Project operations into an
obligation to always divert all water. Because the lower court erred as a
matter of law, this Court may reverse the judgment on this additional

independent ground.

VI. CONCLUSION

The Funk judgment explicitly conveyed to Tacoma all of the real
property rights required to build and operate the Project, including all
riparian rights attached to the properties at issue in this appeal. Tacoma
compensated plaintiffs’ predecessors in Funk for taking some of the
property rights attached to their land and for any damage to the owners’
remaining property rights. The judgment also authorized Tacoma to divert
some or all of the North Fork flows, without obligating Tacoma to do
either in perpetuity. Plaintiffs are barred as a matter of law from seeking
additional compensation when dam operations change.

As the United States Supreme Court has observed, the
“fundamental precept” that final judgments are binding applies with
particular force to “rights in real property.” Arizona, 460 U.S. at 619-20.
The trial court erred by disturbing the parties’ longstanding property

rights. This Court should reverse the lower court’s judgment and its
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orders granting plaintiffs’ motion for summary judgment and denying

Tacoma’s cross-motion, and should remand the case with directions to

enter summary judgment in favor of Tacoma.

DATED this 19th day of November, 2012.
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wife and the marital community thereof;
WILLIAM O. HUNTER, on behalf of
HUNTER BROTHERS STORE, a Washington
partnership; PAUL B. HUNTER, on behalf of
HUNTER BROTHERS, LLC, a Washington

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.

FUNK ~AND DENYING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED
MOTIONS 1
TERRELL MA D &W
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limited liability company; WILLIAM O. |
HUNTER AND CAROL HUNTER, husband
and wife and the marital community thereof;
PAUL B. HUNTER AND LESLIE HUNTER,
husband and wife and the marital community
thereof; WILLIAM O. HUNTER, JR. AND
LUAYNE HUNTER, husband and wife and
the marital community thereof; DOUGLAS .
RICHERT, a single man; EVAN TOZIER, on
behalf of RIVERSIDE FARM, a Washington
partnership; ARTHUR TOZIER, a single man;
MAXINE TOZIER, in her individual capacity;
and EVAN TOZIER, a single man,

Plaintiffs,
Vs.

THE CITY OF TACOMA, a Washington
municipality,

Defendants.

THESE MATTERS having come before the Court upon Plaintiffs’ Second Motion
for Summary Judgment with Regard to Tacoma v. Funk, and Defendant’s Motion for
Summary Judgment, and the Court having heard the oral argument of counsel for all parties
and reviewed the following documents:

1 Plaintiffs’ Second Motion for Summary Judgment with Regard to
Tacoma v. Funk;

R Declaration of Derek B. Booth, Ph.D., P.E. in Support of Motion for Remand,
with attached exhibits;

3. . Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs’
Second Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached
exhibits;

ORDER GRANTING PLAINTIFFS® SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK —AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED
MOTIONS 2
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4, Declaration of Marley L. Young, P.E., P.L.S. in Support of Plaintiffs’ Second
Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached exhibit;

5. Declaration of Bradley E. Neunzig in Support of Plaintiffs’ Second Motion for
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits;

6. Declaration of Fred Burnside in-Support of Defendant’s Motion to Strike,
Continue, Stay and Consolidate, and in the Alternative, Response to Plaintiffs’ Summary
Judgment Motion, with attached exhibits;

78 Declaration of Karen A. Willie in Support of Plaintiffs’ Motion for Summary
Judgment, with attached exhibits;

8. Defendant’s Opposition to Plaintiffs’ Second Motion for Summary Judgment
with Regard to Tacoma v. Funk and Defendant’s Motions to Strike;

9. Declaration of Andreas Kammereck Re: Opposition to Plaintiffs’ Second
Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibits;

10.  Second Declaration of Maureen Barnes Re: Opposition to Plaintiffs’ Second
Motion for Summary Judgment with Regard to Tacoma v. Funk;

11.  Declaration of Tyson Kade Re: Opposition to Plaintiffs’ Second Motion for
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits;

12.  Plaintiffs’ Reply on Second Motion for Summary Judgment with Regard to
Tacoma v. Funk;

13.  Declaration of Paul B. Hunter in Support of Plaintiffs’ Reply on Second
Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibit;

14.  Declaration of Richard T. Hoss in Support of Plaintiffs’ Reply on Second
Motion for Summary Judgment with Regard to Tacoma v. Funk;

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK —-AND DENYING DEFENDANT’'S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 3 TERRELL MARSHALL DAUDT & WILLIE PLLC
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15. Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs’
Reply on Second Motion for Summary Judgment with Regard to Tacoma v. Funk and
attached exhibits; and

16.  Declaration of Karen A. Willie in Support of Plaintiffs’ Reply on Second
Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibits.

17.  Plaintiffs’ Opposition to Defendant’s Motions to Strike, Continue, Stay and
Consolidate;

18.  Declaration of Karen A. Willie in Support of Plaintiffs’ Opposition to
Defendant’s Motions to Strike, Continue Stay and Consolidate

19.  Defendant’s Motion for Summary Judgment;

20.  Defendant’s Memorandum in Support of Motion for Summary Judgment;
Declaration of Matthew Love in Support of Defendant’s Motion for Summary Judgment and
attached exhibits;

21. Declaration of Andreas Kammereck in Support of Defendant’s Motion for
Summary Judgment and attached exhibits;

22.  Declaration of Maureen Barnes in Support of Defendant’s Motion for
Summary Judgment and attached exhibits;

23.  Plaintiffs’ Response to Defendant’s Motion for Summary Judgment;

24.  Declaration of Karen A. Willie in Support of Plaintiffs’ Response to
Defendant’s Motion for Summary Judgment and attached exhibits;

25 Plaintiffs’ Second Motion for Summary Judgment with Regard to Tacoma v.
Funk (incorporated);

26.  Declaration of Derek B. Booth, Ph.D., P.E. in Support of Motion for Remand

with attached exhibits (incorporated);

ORDER GRANTING PLAINTIFFS' SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK -AND DENYING DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 4
TERRELL MARSHALL D & WoLe PLLC
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27 Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs’
Second Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached
exhibit (incorporated);

28.  Declaration of Marley L. Young, P.E., P.L.S. in Support of Plaintiffs’ Second
Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached exhibit
(incorporated);

29.  Declaration of Bradley E. Neunzig in Support of Plaintiffs’ Second Motion for
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits (incorporated);

30.  Declaration of Fred Burnside in Support of Defendant’s Motion to Strike,
Continue, Stay and Consolidate, and in the Alternative, Response to Plaintiffs’ Summary
Judgment Motion, with attached exhibits E, K and O (incorporated);

31.  Declaration of Karen A. Willie in Support of Plaintiffs’ Motion for Summary

32.  Judgment; with attached exhibit (incorporated);

33. Defendant’s Reply Brief to Plaintiff’s Response to Motion for Summary
Judgment; Declaration of Andreas Kammereck in Support of Reply Brief in Support of
Defendant Motion for Summary Judgment, and attached exhibits;

34. . Plaintiffs’ First Motion for Summary Judgment (incorporated);

35. Plaintiffs’ Second Amended Complaint;

36.  Defendant’s Answer to the Second Amended Complaint.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Plaintiffs’
Second Motion for Summary Judgment with Regard to Tacoma v. Funk is GRANTED and
Defendant City of Tacoma’s Motion for Summary Judgment with regard to Tacoma v. Funk
and challenging the standing of Norma Bourgault is DENIED.

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK —AND DENYING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 5 TERRELL MARSHALL DAUDT & WILLIE PLLC
DWT 19771787v1 0020822-000017 91 836 North 34th Street, Suile 400
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IT IS FURTHER ORDERED that the Defendant’s Motion to Strike the Plaintiffs’
reliance on Indemnity Insurance v. City of Tacoma, 158 Wn. App. 1022 (2010) is DENIED
and it is noted that the City withdrew its motion to strike the declarations of Derek Booth in
Support of Second Motion for Summary Judgment With Regard to Tacoma v. Funk and that
of Paul Grant filed in another matter. The Court did not consider the letter written on

November 9, 1920 by G.L. Parker in its analysis.

IT IS FURTHER ORDERED Defendant’s motion for summary judgment seeking the
Court’s declaration that the owners of the 23 properties not explicitly involved in the Tacoma

v. Funk case must seek damages, if any, through reopening of the Funk Condemnation, is

cd BLRIVT)FES MWW Z Y20 S Loofs
denied. # i e M

DONE IN OPEN COURT this 2% da %

TudgeRo &iﬂcbcn‘y

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK —-AND DENYING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 6 TERRELL MARSEALL DAUDT & WILLIE PLLC
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The Honorable Ronald Castlebe

REC'D & F
5 HASON G0, Hs

WAL -21p 2 gy

PAT SWARTOQ
3y

. CLERK
DEPUT Y

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF MASON

GERALD RICHERT, et al.,

Plaintiffs, No. 10-2-01058-4
. . [ b
THE CITY OF TACOMA, ORDER ENTERING FINAL >
JUDGMENT PURSUANT TO CR
Defendant. 54(b) AND RAP 2.2 (d) AS TO ISSUES

REGARDING TACOMA v. FUNK

This matter came before the Court on cross-motions for summary judgment on a
number of issues. The Court has granted Plaintiffs’ motion to strike the City’s affirmative
defense based on the 1921 condemnation action 7acoma v. Funk and denied the City’s
motion to bar the Plaintiffs’ lawsuit in its entirety as to eighty-eight properties based on
Tacoma v. Funk. This Order does not apply to the twenty two properties which were not
explicitly included in the Tacoma v. Funk condemnation.' It does not apply to any of the
other issues adjudicated on summary judgment. As a result, to preserve the parties’ and RC_

fTAF 2.3 Cb) (4D
judicial resources, the Court pursuant to CR 54(b) and RAP 2.2(d), enters final judgment
as to the Tacoma v. Funk claims upon which it granted summary judgment.

THE COURT HEREBY ORDERS, as follows:

A. There is no just reason for delay in the appellate review of the issues with

! One property, Auditor’s number 421152460080, was voluntarily withdrawn from the Jawsuit by the
Plaintiffs.

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54(b) AND _
RAP 2.2(d) AS TO ISSUES REGARDING TACOMA v. FUNK - 1 'ﬁ Eﬂ{;ﬁ:‘[“N’-"A ,—
CT A 14€2078.,2 €00 14 9 4 - A - - . - -
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regard to Tacoma v. Funk entered on June 8, 2012 and the parties have both agreed that
immediate appellate review of the impact to the eighty-eight properties in that action is in
the best interests of their respective clients;

B. This is a well-defined issue of law not dependent on any further legal
determinations below and it needs no further fact finding. It is a unique legal issue not
directly addressed b'y an appellant court; however, it is an issue that can be presented in a
straightforward way. The issue is distinct from the unresolved issues in the case, and its
final resolution will expedite the ultimate resolution of all issues in the case.;

C. The correctness or incorrectness of the Superior Court’s decision is vital to

the remainder of the case and an early decision can avoid costly and lengthy litigation.

Appellate review will not unduly delay the trial as no trial date is set yet. Fhe-other

IT IS SO ORDERED.
DATED this Z7 day of June, 2012.

Presented by:
COUNSEL FOR DEFENDANT:

VAN NESS FELDMAN, PC

By

Matthew A. Love, WSBA #25281 . s srace M i

Tyson C. Kade, WSBA # 37911

719 Second Avenue, Suite 1150 K T il oporsaasliss aooaatl e
Seattle, WA 98104 T ,Wmamfﬂ,&am at/

' Tel: (206) 623-9372 , e el
Fax: (206) 623-4986 Jf%ﬂﬁ%

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54(b) AND

RAP 2.2(d) AS TO ISSUES REGARDING T4COMA v. FUNK -2 PO L
CCA 14€7076..7 €900 14 T S— o sems Wil b enee
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DAVIS WRIGHT TREMAINE LLP

By

Fred Burnside, WSBA #32491
Craig Gannett, WSBA #9269
Carly Summers, WSBA #42198
1201 Third Avenue, Suite 2200
Seattle, WA 98101

Tel.: (206) 757-7016

Fax: (206) 757-7016

COUNSEL FOR PLAINTIFFS

TERRELL MARSHALL DAUDT & WILLIE PLLC

Kiren A I

Karen A. Willie, WSBA # 15902
936 North 34" Street, Suite 400
Seattle, WA 98103

Tel.: (206) 816-6603

Fax: (206) 350-3528

By

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54(b) AND
RAP 2.2(d) AS TO ISSUES REGARDING TACOMA v. FUNK - 3

CEA 14520782 €EI00 14 g 6
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON,
TN AND FOR MASON COUNTY.

CITY OF TACOMA, ' : 4
a mu:a:.cipal corpora‘bion. I\Io. /16

© Petit ioner, .
PETITION FOR -

-7 - CONDEMNATION.
GEORGE H, FUNX and Mrs. George H..
Funk, his wife; William . Putnam
end Harriett G. Putnam, his wife;s” _ - o
4. G, Cushman and Mrs. A. @, Cush- -
men, His-wife; Russell Homan, s
bachelor; I-’uget Mill- 'Company. ,a corporation; Olive Hanson, widow
of Arne t{anson, ‘deceased; Msrius Hanson, Simon Haagon, fritjof
Hanson; Velborg Rustad, Mina Caroline Davis; Olofine Thuve, Agnes
Gil‘bertscm, Olaef Hanson, children, heirs at lew and devisees of
Arne Hanson, deceased; Frances Hansom, Carrie Falie, Hassie Tt
Henson, Ole Hanson, Fred Hanson end Jeanette Hanson, his wife,
heirs et law of Arne Hanson, 8eceased; Alice.E. Dow Browner snd
C..W., Browner, her husband; A.-E. Hillier ami Stella Hillier,his
wife; Henry.-O. Pixley; William Musser amd Mrs. William Kusser,
his wife; Ida M. Finch and Vincent ¥inch, her husband; Tacoma .
Savings Bank & Trust Company, & corporation; as J.rustee° Marie
H. Bradley, Willlsm T+ Bredley and Edith C. Bradley, hié wife;
- Jemes W. Bradlegy; ' Martha E. Hayward, a widow; Weyerhaeuser
Timber Company, & corporation; rhad B. Preston and Mrs, Thad B.
Preston, his wife; Ellen Ru&y end John Doe Rudy, her husband;
Dr. J. Richter end Mrs. J. Richter, his wife; Potlateh Commer- .
cial & Terminal Company, a corporation; Sig. &. Aarde] end Mrs. Sig
G. Aerdel, his wife; H. N. Woolfield and Mrs. H. N. Woolfield,:
his wife; ‘E. A. Sims and Mre. E. A. Sims, his wife; George ¥ranz
and Mrs. George Franz, his wife; Myra L. Lutz and John Doe ILutz,
her husbend; W.-D. Davidson and Mrs. W. D. Davidson, his wife
‘Morrison F. Pixley and Mrs. Morrison F. Pixley, his wife; M. M.
Grogan end Mrs. M. M. Grogen, his wife; J. A, Schmidt and Mrs.
J. A, Schmidt, his wife; Wm. Wagner and Mrs, Wm.- 'Wagner, his wife;
Abraham J. Gross end Mrs. Abrgham J. Gross, his wife; Perry J. :
Perkins and Mrs. Perry J. Perkins, his wife; The Oragon Mortgege
¥ Co., Ltd., & corporation; Higgins-Cady T Timber Co. @ cerporation;
L. W. 0lds and Mrs. L. ‘=‘i’_. Olds, his wife; J. T. Argyle and Hrs,
J. 4. Argyle, his wife; Stephen Herrick and- Mrs., - Stephen Merrick,
his wife; Mae Land Oompany. a corporation; Eneeland Investment .Co.:
a-corporation; Rob't E. Andrews and Mrs. Rob't E. Andrews, his
wife; Edw. F. Leach and Mrs. Edw. F. Leach, his wife; Northern
Pacific Reilway Company, a corporation; S. XK. Wa.‘beman and Mrs.
S. K. Watermen, his wife; Mary A. O. Rechenderfer and John Doe
Rechenderfer, her husband; Olympia Door Co., a corporation;.
P T : : ’ .
;E «...34._3 \‘ R g‘L D . ’ * . ) 5

RNE} FiILED

. SEP 11 1920
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That T. -L!E.I‘l‘JLSOIl 2nd Mary b A l:arra.san are husband &nd *n.fe. '
That Karl .Rose and Emilie Rose are husband and wife. fhet H. B.
Jackson and Mary A. Jacksop are husbard and wife. T hat John L.
Sutherland and Mrs. John L. Sutherland eare. husband and wife.That

" R. B. Wilson and Berthe Wilson .are husband and wife. That William M,

Foster and Mrs. Williem W. Foster are-husband and. wife. That Thomas

. 7. Webb and Maude Webb are husbend end wife. Thet George Casmeron and

Louise Cemeron‘zre husbend and wife. ifhat A WA XM
John Doe McNeelay, whose .true christién namg .is~to petitioner .

‘ unknown, and Geneva A. McNeeley dre husbend and wife. That W. 4.

Morris and lMaude Morris are husbend and wife. That weorge F. Weaver -

- and Mabel H. Weaver are husband -and wife. Thet J. C. McKiel amnd Mrs.
J. C. McKiel ere husband and wife. oThat W. A. Nobles and Mrs. W. &,

Nobles are husbend end wife. Thet Joseph Veil ebd mrs. Joseph Vail

" ere husband and wife. “hat 7. A. Hunter =nd Qliver Hunter are

husband and wife. That Williem Deyette end Krs. William Deyette are
husband and wife. That Lew Ottermatt and Jeznette K. Ottérmatt

are husband end wife, That Jos. C. Mongrain and Mrs. Jos. C. Mongrain
ere husbend end wife. Thet Alex Johnson end Mrs.. Alex Johnson are
husbend and wife. #hat John Dca Hauptly, whose true christian nsme.

--is to petitioner unknown, ahd Fannie £.. Hauptly are husbsnd and

wife. what Arthur k. Eells and mrs. Arthu¥ o. Yells are husband

"end ‘wife. .Thet hesmus Hanson amd sirs. kesmus Hanson &re husbgnd ‘ang

wife.  That George Webb and Mrs. teorge Webb are husband end wi fe,
That [.N.Wood and 4thel Wood are hugband and wife. That Kobert
Lewis and srs. kobert Lewis' are husband end wife. That Henry Allen and

‘lirs. nenry Allen.are husband eand wife. ¥het meainney rulsifer and birs -

Me¢ninney Puilsifer are husbgnd end wife. Thet ¥Mrank Macsean end Mrs.
Frank MacKean are husband and wife., rhat A.D.Miller znd Mrs. A.D.

" Miller are husband end wife. That Alonzo tay and Bessie rey are hus-
" band gnd wife. That Joseph Witkstrom end Mrs. Joseph Vickstrom ere

husband and: wife.’ That W.B, Sgmmons gzrd Mrs. V,B.3ammons 2re husband
end wife..%hat 7.H,Xowe end- Mrs, /.n.Howe are. husband =i wife. That

- W+G.Rex gnd Mrg.'W.G.Rex sre husband.end wife. That W.H.3mith and
‘Mrs, W. H,Sm:.'bh 2re husbend ‘znd wife.That. Albert Hale and Mrs. Albert

Hale sre husband and wife. "hat Frenk W. Hale end Mrs. Frank W.Hale,
are husbend e2nd wife. That Clinton 0. Harris aml Mrs. Clinton O.
Harris are husband and wife. Thet Joseph M.  Sperr and Mre. Joseph M.

Sparr are husbend and wife. That F. .&.Po‘biﬂon and Mrs. F.A. Robison
" are husbana and wife. -

That at all times since the yeer 1893 the City of Tacona has been
engzged .in the business of owning lands, real estate, rights of way, ,
frenchises, easSements, privileges and other feeilities, and owning,
opereting end maintaining works.plants and facilities for the . .
purpose of furnishing sgid City of Tacoma @nd the inhabitents thereof
and eny .other persons, with electricity snd electric energy for ligh-
ing, heating, fuel, power snd other public purposes, end hes regulat-
ed and controlled:the use, diatrihu‘blon anc‘l price thereof.

X.

_ That heretofore and prior to Auguwst 12th,” 1919, .the corporate
authorities, towit, the City Council of said City of Tacoma,deemed- it

: advma‘ble that sa:.d C:Lty of which they were officers, should acquire

[354' SR FUNK 000058



by condemnation or purchase, of both of said methods, a site, which
should include land and resl estate, rights of way, water rights,
overflowage rights, easements, privileges and other facilities for
the purpose of making certain additions, betterments amd extensions,
hereinafter mentioned, to the present electric gene%afing plent and
system now owned , controlled, operated and maintained by said:City,
- end the said City Council of said City thereupon and on the 9th day
of July,1919, duly passed an ordineance, numbéied 7040, entitled:-
"An'oraman_ee; declaring the advisability of the City of -
Tacoma's acquiring a site for establishing a hydro-electric power
plan$ on the North Ford of the Skokomish Kiver and on and along
<~ Lgke Cushlmasn in Mason County, Washington, with the necessary water’
rights, overfléw&ge rights, easements and other property rights
incident and nécessary thereto as an addition to and extension of-
its electric light and power system; specifying end adopting the
system and ‘plan proposed; declaring the estimeted cost thereof, =as
near as may be; and providing for the submission of this ordinence
and the system and plan herein set forth to the qualified voters of
the City for their ratificetion or re jection thereof -at a special
election to be held on the 12th day of August, 1919; andi repealing
Ordinance Ho. 6938" ; :
which said ordinance wes signed by the Mayor of said Gity and was
thereafter duly published in the officiel newspaper of said City on
the 10th day of July, 1919. '
X1. )

That said Ordinance No. 7040 specified and adopted the systém or
plan proposed fdr the acquisition of ssid site for such proposed
additions, betterments and extensions of its present electric gener-

-.ating system, and declared the estimated cost of said site as near
as might be, and seid ordinance and the plan and system therein spec-
ified and adoptéﬂ was thereafter, on August 12th, 1919, submitted for
ratification or rejection to the gualified voters of ssid City, and
ét said election said ordinance and the plan and syétem therein
specified and adopted was ratified by the affirmative vote of such
a majority of the qualified voters of said City vuting et said elec-
tion as was required by the statute in'such cases made and provided.
That a copy of said Urdinance No. 7040 is attﬁched hereto, merked

Bxhibit A, and made a pert of this petition.

[3 5. 5 FUNK 000059
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XII. =
That the system and pian specified and edopted by ssid ordinance

was and is to acquire bj condemnetion or otherwise a site upon end

along Lake Cushman, and on end along the North Ford of the Skokomish

Biver, in siason County , Waéhingtén. for & hydro-electric generating
plsnt to be known and designsted "Hydro-electric Fower Unit No 2 of
the City of Tacome": ssid plént to be owned, coﬁstrnctéd| operated end . ¢

maintaineﬁ 28 an additlon. hetterment end extension of and to the

.present system of said Gity. which site so to be acquired and owned hy

said City, shou}a lnoluﬂe all lands, rights of way, water rights,f
overflowage rights,'reserﬁoirs. easements ﬁnd privileges as s@ou}d;.
be nedeséa?y for the nltimate development theréoﬁ;‘ihciu@ing éisoi
bufficient.rights of way, franchises. and easements fo frovile a
double pole line end private telephone line where it may be locsted

from the headwurks to the Pierce County ZIine.

XIII.

That pursuant to the further p;oviaionﬁ of said.Urdinance No.

7040 saii'Uify of Zacoma, by its Commissioner of Light and ﬁhter and

its '¢ity Council haB cause& the proper and necessary surveys to be
made and prepared,and has datefminad that in order to develop ami put
in operatioq éaid Hydro-electric Power Unit Ho.2 of the Uity of Tacoma
hereinafter described,it is a2nd will be necessary and convenient to
include in said site the 1énds, rights of wey, water rights, over-

flowage rights, easements and privileges hereinafter described, snd

said City of "acoma heretofore and on the 7th day of July, 1920,

auly: passed Ordinance No. 7281, entitled:-

"An ordinance authorlzing and diractlng the City &ttorney of the
City of Tacoma to institue and prosecute an action or actions in the
proper courts in the nsme of the City of PYacama, under the right of
eminent domain, -for the cond émnation and acquisition of lands, real
estate, premises, rights-of-way, riparien rights, water rights, over-
flowage rights, .eesements and privileges necessary for the construction,
operation and maintenance of the hydro-etectrie power plant on and
along the sorth Fork of the Skokomiah River, and on and along Laka

1356 FUNK 000060



CIII.

That w1t.h the construction of said dam in the North Fork of
said Skokomish River, above mentioned, and the construction of said
tunnel snd cansl and the utilization of said waters in the manner
heréin set forth, a portion of the waters of said North Fork of
Skokomish River will be diverted from the present channel ‘thereof
snd used by petitioner upon the site herein desoribed, and to be -
acquired by these proceedings for the operation of ea:.d proposed
Hydro-Electrio Power Unit #2 of the City of Tecoma, and the volume
of water in said river below said ddm will be diminished.and by
reason thereof it ig and will be necessary and econvenient for said
City of Tacoma to take and scguire, as a part of the site for said
proposed power plant, pursuant to the provision of said Ordinances
No. 7040 and No., 7281, the water rights, riparian rights, easements,
privileges and other facilities upon said river below said dam, .
necessary and adequate for the proper development, conatruection; op-
eration and maintenance of said power plaent. '

CIv.

That the lsnds, real estate and pramises mentioned and descrﬂ:ed .
in Group 11 of said Ordinsnce No, 7281, attached hereto as Exhibit B,
and hereinafter described abut upon ana lie ad jacent to said river,
and the defendents; :

: "GOV,

That defendant Olympia Ddﬁ:r Company, a corporatibn, is or -claims
to be the owner of the following desoribed tracts of 1&:1& with the -
riparian rights upon saig rif?; appgrﬁtenant thereto, to-wit-

6 g 0 oa.da'z'|

Government Lot 1, 'hein,g/the N.W.3 of §.E.2; the S.W.3 of A. E %
the N.W.% of S.E.2; the N.E.2 of S, W., .and Government Lot 8 being the
8.BE.,2 of S.W.%2; all in Section 6, Township 21 North, Range 4 West,
W.M,. Also that portion of the N.E, % of S5.E.%Z of Section 8, 'Icwnship
21 North, Range 4 West, W,M., 1ying North of Skokomish River. g

And that defendant ‘Elld A. L, Weddle, has or claims some interest
in the N.E.2 of S.W.2 of said Section 6,.and Peferdant Washington Mill
Company, .a corporation, has or clasims some interest in said portion of
B.E.% of S.E.Z of said Section 8, lying North of Skokomish River.

CVI,

'That defendents C., A, Hudson and Mrs, C, A. Hudson, his wife, :
. sre or.claim to be the owners of the .W.} of Section T Township . 21 North,
Range 4 West, W.M., except the N.E,2 of the N,W.% of said section, and. -
of the riparian rights on and a.long said river app.urtenant thereto.

That defendants T. G, Garrison and Mary L. Gerrison, his wife are
or cleim to be the owners of said N.E,3 of the N,W.Z of 8aid Section 7,
and of the riparian rights on and along. said river appurtenant thereto
hereinafter named are or claim  to be therowners of the respective tracts
or parcels of land hereinsfter mentioned and of the water rights,
riparian rights, privileges and easements upon and along said river,
eppurtenant or pertaining thereto, and tkrat all of said lands are in
Mdson County, ‘Washington. . .
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Foster,is deceased, . That John Doe Pulsifer, whose true Christian

name is unknown to petitioner, husband of defendsnt Kate Pulsifer,

is- deceased. ~ That Mrs. Ben Johns, wife of defendant Ben Johns, is
deceased. . That Mrs. Allen Yellout, wife of defendant Allen Yellout,

is decesased. That there has never.been any adjudication of or determ~
ination of, who the heirs at law of the deceased persons sbove mentioned
are, That the heirs at law of each of said decessed persons asbove
mentioned asre proper and necespary parties defendant in the above en-
titled proceeding. That said deceased persons are Indiens and that 1t
is impossible to ascertain or determine who the respective heirs of said
deceased persons are, until the Indian Department shall have passed upon
their several cleims and petitioner has made diligent semrch and inquiry
but has been unable to ascertain the names, or residence of any such
heirs or whether or not there are any heirs of.said deceased persons,

CLXIII,

That all 0of the tracts of land mentioned and descrided.in para-

. graphs numbered /4.0 to / - inclusive, are in the Skokomish

Indian Reservation and the defendants named in said respective parspraphs

'ere Indiens and thet said tracts abut upon said Skokomish River end
‘that it is.and will be convenient and necessary for said City t0 take

and acquire the rights to take a portion of the water from said river
at & point near said dam as above described. . .

CIXIV.

_ Thet the County of Mason has or claime to have some lied for taxes
upont the lands hereinbefore described. '

CLXV.

That the.defendants named herein and maﬂé'pdrties hereto are the

" ovners and occupants of the lands, waters, water rights, riparian

rights, overflowage rights, easements and privileges affected by this

_ proceeding, and all of the persons having any interest therein so far .

8s known to the Mayor of said City and the City Attorney thereof; or
appearing from the records in the office of the Auditor of Mason County.

- CLXVI. _
That it is necessary, pursuant to the lawe of the State of

Washingtaon, in such cases made and provided, that the taking .and
damaging, if any, of the lands, rights-of-way, water rights, riparian

rights, overflowage rights, easements and privileges herein alleged to

be necessary and convéenient to be taken and aoquired for the purposes’

. herein set forth, should be adjudged to be a public use and necéssity;

that just compensation should be made to said defendants and each of
them for their-said lands, rights-of-way, water rights, overflowage
rights, easements, franchises snd privileges snd property taken or
demeged, and thd't such demages and compensation, if any, should be

. ascertained in the manner provided by law.

" power plant, is and will be a public use and necessity; tha

WHEREFORE . - Your Petitioner prays:-

That it may. be adjudged herein that the taking ani demaging,
if any,-of-ﬁhea{anas, rights-of-way, waters, water rights, overflowage
rights,, easements, privileges and property of said defendants for the

cquiring the said site for petitioner's said hydro-electric
e Tt i ¥ ' t thereupon

-
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the just compensation to be paid to said defenaants, and each i
of them, for their said 1an&s. rights of-way. watar rights.
waters. overflowage rights, &z aementa, privileges and property,
es the case may be, or any demeges .thereto, may be ascertained
and determxnad in "'the menner providea by lew;.and that qpon
‘payment by said City of facome ot the smounts S0 awaraeﬁ thts o
COurt may finelly ad judge and decree that the title to said ’
lands, right s-of-weay, waters. water Trights, easements, priv—:”

ileges and property are vested in fe° simple in seid clty.- o

And petitioner will ever pray. -

7 d Ettorneyé'for petitionarh: '

STATE OF WASHINGTON) s ¢ ‘ o
188, . " - ‘. '
Qounty of Pierce. )

' ' c. H. RIDDELL heing first duly sworn on -,
oath deposes and says: ‘ That-he is the duly elected, gualified
send acting Mayor of the City of Tacoma, the petitioner herein,
end as such is euthorized by law to verify plesdings on behalf
of said City; thet he has read end knows the contents of the-

above and foregoing Petition for Condemnation end that the
statements contained therein are true as he verily believes.

T : . 5 A - :

. Subscrt;;g and sworn to before me this /9 day of ..
i .%éw 1920 G o
: - Hotary -Fublye in em—

“State.of Yashington,Tes "
e, at Tacoma.
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IV THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF MASON.

CITY OF TACOMA, & mmicipal )
corporation, )
g Petitioner, E No. 1651.
_ C _ve- o d | ORDER ADJUDGING _PUBLIC
GEORGE H. FUNK, st al, f USE _AND NECESSITY
Deiehd_&'nts'. % |

-

_ The abova entitled csuse coming on regularly to be
heard before the Court, sitting without a jury, on the 20th -
dey of Naovember, 1920, and continued from time to time, upon
the application of the petitiomer, City of Tacoma, for the
determination of the question of public use preliminary to
its condemnation and appropriation of the lands, rights-of-
way, waters, water rights, overflowage rights, reservoirs,
eagements, privileges and properties of the defendants
described in the -petition on file; and the City .of Tacoms,
petitioner herein, appearing by Messrs. J. Chas. Dennis,
Percy P. Brush and Burns Poe; City Attormeys, and Messrs.
Peters & Powell and Chas. R. Lewis of counsel, and the
following named attorneys appearing for certain of the

' d&fand&nt s, to-wit:

MeSBrs. Hayden, Langhorna & Metzgar. for. dafendanta.
William Musser, Mrs: William Musser and Weyerhaeuser Timber

. Company; Pliok & Paul, attorneys for defendants, L. W. 0lds.

and Mre. L. W. Olde; Tucker & Hyland, attorneys for defandaut.
Ivan L, Hyland; M. M. Logan, attorney for Mason County; Alden
Bailley, attorney for defendants, Rasmus Hensen, Mrs. Rasmus
Hansen, Frank Fredson and Mrs. Frank Fredson; Max Hardman,
attorney for S. XK. Waterman; J. 4. Coleman, attorney for
defendante, C. A. Hudson, Mrs. C. A. Hudson, . Skokomish Boom

& Rafting Co., a corporation, and Skokomish Boom Co., &
corporation; G. E. de Steiguer, attorney for defendant,

H. C. Henry Investment Co., a corporation; Chadwiock, McMicken,
Ramsey & Ripp, attorneys for defendants, Puget Sound Mill Co.,
a corporation, and Puget Mill Co., a corporation; George H.
Funk, ettorney for himself and Mrs. George H. Funk; Pos &
Falknor, attorneys for defendant, Sonthwest Peninsula Power
Co.; Lundén & Bartw, attorneys for defendant, H. N. Woolfield;
Je M. Hawthorne, attorney for defendant, William R. Hawthorna'
Frank C. Owings, mttorney for Mason. .County Power Company,.
Olympic Electric Reduction Co., Olympia Door Co.; Kneéland
Investment Co., Frank MacKean and Mrs. Frank MacKean; Troy &
Sturdevant and George F. Yantis, attorneys for Edwin Ahernse,
Henry Barrett, Oliver Bishop, W. E. Pixley, Albert Pfundt, -
Rarl Rose, Mrs. Karl Rose, George Cameron, Mrs. George Cameron,
School District #43, Mason County, William Deyette, Mrs. William
Deyette, John L. Sutherland, Mrs. John L. Sutherland, Robert
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‘are in default;

Ebert, Joseph Vall, Mrs. Joseph Vail, Agnes Eaton, Ordelias E.
Veter, Earnest Eston, W. 0. Watson, Hugh Eaton, George F. Weaver,
Mrs. George P. Weaver, Arthur Eells, Mrs. Arthur Eells, T. W.
Webd, Mrs. T. W. Webb, E. L. Frahce, Mrs. E. L. France, R. B.
Wilson, Mts.R. B. Wilson, T. G. ‘Garrison, Mrs. T. G. Garrison,

W. A. Hunter, lrs. W. A. Hunter, E. B. Harris, Fannie L. Hauptly,
William H. Johnson, Joseph C. Mongrain, Mrs. Joseph C. Mongrain,
J. 0. McKiel, Mrs. J. C. McKiel, W: A. Nobles and Mrs. W. A.
Nobles; and defendants, Skokomigh Boom Co., Olympic Electrie
Reduction Co., and Southwest Peninsula Power Co., having entered
woluntary appearasnces and having been made parties to said
action, by stipulation in open Court; and it appearing that ;
defendants, Alice Johnston, Watren Johnston and Gertrude Johnston
are minors and necessary parties defendant, and the Coprt having
heretofore appointed P. M. Troy, an attorney, as guardian ad
litem for said minors; and

_ It appearing that due snd legal notice 0f the time
and place of this hearing had been given to 8ll of the above
named partieg appearing herein; and c ;

It further appearing to the Court that due asnd legal
service of the Summons and Petition had been made upon each of
the defendants named in the Summons and Petition herein on file,
by personal service and by publication of Summons in the manner
requlred by law, as more fully appears from the files herein,
the Sheriff's Return of Personal Service, the Proof of Publioa-
tion ¢of Summons, and Affidavit of Percy P. Brush, one of the
attorneys for petitioner; thet more than twenty (20) days had
elapsed since the personal service of said Summons upon each
of the defendants shown by the record to have been personslly
gerved; and that morse than sixty (60) days had elapsed since the
first publication of Summons as to said defendants served by
publication end prior to said 20th day of November, 1920; and

" that none of the defendants named in ssid Summons and Petition

had made any appearance in saidcause, except those defendants
above named appearing by their respective counsel; and that
all of said defendants except those appearing as above named

Thereupon the cause proceeded by the introduction of
evidence, oral and docéumentary, on the part of the petitioner,
and like -evidence on the part of the agpearing defendante; and
the Court having heard and considered the evidence adduced &t
said hearing, and having heard and considered the argument of
respective counsel, and in all respects being fully advised
ag to the law and evidence, -

The Court finds that the allegations contained in
the petition herein are true and that the contemplated use for ;
which the ‘lands, rights-of-way, waters, water rights, overflowage

" rights, reservoirs, easements, privileges and properties are

sought to be appropristed is really a public use, and that the
public inperest requires the prosecution of the enterprise being
prosecuted by the petitioner and reguires the appropriation of -
said 1lsnds, rights-of-way, waters, water rights, overflowage
rights, reservoirs, easements, privileges and properties, as
prayed for in said petition; and that the saild lands, rights-.
of-way, waters, water-rights, overflowage righte, reservoirs, -

-easements, privileges and properties described ih said petition

and sought to be:-appropriated by said petitioner are required
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and necessary for the ‘purposes- of such enterprise;
- NOW,” THEREFORE, by vittue of the premises

- IT. IS CONSIDERED, ORDERED, ADJUDGED AND DECREED that
the contemplated mse for which the lands, rights-of-way, waters,
water rights, overflowage rights, reservoirs, easements, privileges
and properties. are sought to be appropriated is a public use, and
that public interest requires the prosecution of the enterprise
being prosecuted by the petitioner, and requires the appropria-
tion of ‘the said lands, righ‘bs—of-wsy, waters, water rights,
overflowage rights, reservoirs, easements, privileges and pro- .
perties descéribed in the petition a2nd as prayed for therein; and '

That the lands, rights-of-way, waters, water rights,

. overflowage rights, reservoirs, easements, privileges and pro-

perties described in seid petition'and sought %o be appropriated
by said petitioner are required and necessary for the purposes of:
such enterprise; and . J '

IT IS FURTHER ORDERED that the above entitled cause.
proceed to the ascertalnment of the damages to be paid by the
petitioner for the properties proposed to be appropriated in
the manner provided by law. ' J 2

:Dorie_ in op'en Court this 2:?" dsy of Janizé.ry. 1921.

0 L
(_/ _.TUDG{D&O-M,’—

RECEIVED
AND FILED

Enterod on Page-Z4Z=E . " AN 22 1921

[ il :
Vot esspgas w-‘tﬂ%dﬁ
.-...a_'r'm OF THE SUPERIOR GOURT
ot LHSON COUNTYY,
L _ ', WASH,
. .
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_husband and’ wu“e, J. Ce HMc Kiel and

CIN HE s:rmmzoa counm OF X STATE OF msamcmx. :
m ARD FOR msou COU NTY, '

----n'--co-ph—--a-é---—'—_--------c—ﬂé . L l})

CITY OF TACOMA, & munie
cipal comora.tion,

Plaintiff. . ; i
ND. 1551

: ) 'sm-mm'z AHZD CROSS GOM'I
GEORGE H. ZFUM, et a.la. s L
:Dafendants.

sy
; Ay
Lo

COme now . t‘ne fallcwing na.med defendants. '1'. W. Webb and

We'bh hub‘band and wife. Go’ F. Weaver, and

Was.ver, husbs.nd and wife, J. C. nongra.in. and

]longm:ln h&sband a.nd wﬂfe, W. H. T:'ohnston and

Johnst.on. husband and wife; We O, Watson a,nE\ © Watson, .
; b8 -
_husband a.nd wi:re. :E'red Laasaie aa Administrator of the Eatate of

. George Ca.meron, Karl T Raae e.nd - '. s Rose. huaband and

wife, ‘A.’ H, EElls, end . Bels,’ huaba.nd and w:l.fa; ‘B Be

Wilson, and Wilson husba.nd aml wife; Oliver :Bishop

and __" - o Bis‘hop, husband and wife, Will:l.am Deyette and '
- Deyette, Imsband ‘and wifs; Je B.._Su'l‘herland, and

Sutherland. hus‘cand and w:.fe; F, A, Hu'biaon and

Ro‘bison. hushand and. wzfe, i, F. Pixley snd

| Pixley, husbend and wife; W. A, Nobles and .- Noblesp

Mc Kiel, husband

and wife, Jeam Todd, Fredson a,nd i Fredson, husband ..

and wife, ‘and Joseph Sparr and_ " sparr, husband ar‘id'l

. - -
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wife, and by ﬁay-'of';s:t:ateme'nt'hnd cross 'complaih.t. allége;ﬂ"'

'Jh&t the above named B W, ﬁebb nds o Y Wab‘n :

are now and a.t a.ll times mentionad herein were hu aband and wife’

and that they BT the o:mers af the fallowﬂ.ng described. pranisead‘_ §

ﬁimate, 13’1115 and being in !'Iasen COunty, Washington. to-wit'
: Lot 'mo ‘S2); t.he Buuﬂmeat quarter:ef I‘Tur'lhwest
© quarter; est half of the sputhwest qua.r'ber of .
- Bection $g 7) Towashipytwenty one ). North;
Range !hre 3); Lots Seven (7), Eight. BJ. Nine (9)
Ten (10) anf, I.ot Eleven (11), exeept School Cite..Aiso, .
. the- Southeast quarter of.the southwest quarter; the North-
" east quarter of the. southeast quarter and the Weat half of.
‘the Southeast- quarter. Section Twelve,: Mownskip Twenty=~ -
one (21) North, Range 4, West of W, M, and the North= ;
east.quarter of the Northwest guarter of Section Thirteen '
(13) - 'I'ownahip -rwentw one (21) North, Range Four, (4). Waat
" of W. M, ) ey P

I1

mat the. a‘nova named ‘Go F. Weaver and : 1ﬂ'eala.'!;m':r“.‘-

are now .and at all times ment.:loned herein were haa‘bund and wife, o

'a.nd. tha.t ﬂaey are 'l'he ovmera of the foh]:owing desoribad premisea -
i sitna.te. lying and ‘being 1:1 Magson Cuunty, Washing'bon, 'tn—witz-g

; Lot Bleven. (11) and the South twenty five- (25)

acreﬂ of the Southwest quarter of theNor thyest qus.rter

of Section Fifteen (15), Tovmship Nenty one (21) Nol‘:ﬁz
ge Fnur (4) West of Wa M, .

= 111
mat t.ha a.bave named J, G.IMon,gra:Ln. a.nd

Hongrain, e.re now and at all times men toned: herain were hns‘band

and wifﬂ a.nd That ‘they are the ownera of 'l'he i‘ollawing dtscri'bad

'premj_aes, sit.na.te, ying and being in Ma.san county, Waahmgtnn.

tomwi tym Ww/ﬁ ¥ ¢

!lhe East half of the Northeast quarter of Bec=
" tion Sixgeen.(16), Town a\venty one (21) Korth.
HangeFOnr (4) West of We My

- IV

- Tat the above named W. H, Johnston and _
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; ,.Jehnston are now ana at a:Ll t.imes mentianed. .he:r:ein were huabamd

and wife, and. t.ha.t 'l'hey az‘e the owners. of tha fcllowing descrihedl '
premiaes. s:.'luate, 1ying and being in maon countsr, Waahington.
LT Southwest qua.rter of the southeast qua.:r:ter of Eection
Eight (8), Township menty one (21) Borth. Range Four (4)
West. W. .K. - - i . '.-' -

v “ . - - *ow

&v}" mat the a‘bnve named W. 0. Wari'.aon and | Watson

re now a.nd at al:l. times mentioned herein ware hu.shand and wife, '
and . tha-t. they are ﬂza ‘ovners oi‘ the fellowing deacribed.premises,' 3
aituate. lying and be:.ng in Ma.scm Cc:untv. Washington, to-wit‘-
oo ".. THe Northeast quarter of the Northea.st quar'oer
4, of Section sixteen (16), Township 'J.‘wenty one (21),.
North. ‘Bange Four ( J Vest of V. i ao s e
R T - & LR
| mat the ahove named Frad Laasaia is, Adminiatrator of e
the Estﬂ-te of Genrga camaron a.nd fha.t tha ests.te owns me follqw-

ing described premiees. aiw.tat.e lying and being in Esaon Gounty.‘ : )

"Ws.shington. te—wi t'- .

‘Ti0t8’ Five. fs), 8ix (5), Seven (7) and the. Souﬂl
.~ half of the Southwest quarter of Beciion Fourteen (14) -
“- Alsw the East half.of. the Southeast quarter .of Seciion
- :¥Fifteen (15) ell in Township qwant,,w one (21) Ho!th, '
" Range’ Four, .Wea-t. of W. M, .. . e _

R Vil :
Do, b ,'.- mat ‘I:he above na.med Ka.rl Te Roae and

Ruae are now a.nd at a:.Li times men ticned herein were hns'oand and

‘wife and that they are tha owmers of the ﬂollowing dsacri'bed '

premisaa, aitua.t e, lying a.nd 'being 1n Maaon Courtyty , Washington.

to-wit‘- ) ) )
vy Ib.e Sou*th half of the Southeast quamter of Saction
seven (7), Town'ahip Twenty one (2) North,Range Four (4)
- West of W. e - . =

-3-{ '
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P . ) ::VII‘I‘ ) t E _.-I _ i ‘. ':‘._.
!ha.t. the above na.med. A, =, Eeids and g Ealla P

are. now a.nd at all: times mantioned here:l.n werehua‘band a.nd wife s

' and’ that they are the owners of the following deacr:l.'bed pram:.aea,

si txgte. 1y1ng a.nd heing in Ma.aon Gounw, Washingtbn. to-wit

. 'me West half of 'the Horthwest guarter’ of ﬂze fxorth—f 1
_ east guarter and the west half of the southwest quartér sf
o of ‘the Northeast quarter; the Northiwest quarter of the
" - Northwest quarter of the aoutheast ‘quarter of Section Eigh-
 teen, Qownahip 'Nent;y one (21) North, Range. Four (4), e

-.'-:Westor . M R i i
mat t.he a‘uove named’ R. B, Wilaon a.nd ' __ Wilsod .

W are now and at all times ern tianad herein wara hus‘ba.nd and wife

a.nd tha.t fhey are tha ownars of the following described premiaea
ai'lnate, lymg and 'being An’ Mason chn‘ty, Wa.shington v to-ﬂr

©.- The Boutheast quarter of the aouthweat quarter of .
Section Eight (8), Township Twenty on‘e (21) Horth. Ranga .
Four (4) West V. X, i

X

Yo

mat tha ‘above namerl O:Livar :Bishup end

:Biahop ars ‘now and at a.ll times nentioned harein were huaband and '

w:fe and the.t they are ‘the ovmers of the follbwing descr:l hsd .

prem:aes, ai_.tuste, lying and 'being in Mason -Coun t;v, Wgnhington ’ h

tomwiti= o , _ - ’ o

Y e Ea.st half of the. Sou ‘t.heaat qua-rter lying Souﬁn

" of ‘the SkoKomish River, except weet 5-chains thereof and -
; axcept &fe west 208,7 feet of souti 364.6 feet of. eagt

© 15-chains of EBast half of the Southéast gmarter, Setetion
Eight (8) Township 'menfy one. (21) Forth Ra.nge Four (4)

. West of W. M, - N

XI

!lhat the E.’bmre named maliam Deyatte a.nd

) Deyette are ‘now and at all timea mantioned hereim were. hua‘ba.nd and

: wife and tha.t they are the ovmers of the following deacribed pre-

mses aimate. 1yimg and being in Mason Goun't.y. Wanhinston. to— ‘
-‘- . ' :
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' wit‘tr'-;

'me Wast half of the Northweat quarter of the North-. '
east quarter of Bection Sixteen (16)" Township ‘I‘crenw-
~one (21) North, Ra.nge Four (4) Wes: v, M. , L

-

; ; < .3'11 X :
'Jhs.t. j-.he a.bovesna.med b L. s.:.’cherland and

Sutherland are now: a.nd at all times mentioned. herein were hua‘ba.nd .an

"e.nd wife and that they are the . ownern of the fe:l.lawing deacribed

premieela, a:l.tuate, 1ying and 'being :I.n Maaan county. Ws.shington.
to-wi b= '

__,Beg:l.nning at the aou‘thweat corner off.the aauﬁm&at
. quarter of the southeast quarterl run thence éas% on’ ;
. south line b chains; thence north to Bkokomish Rivexr; .
" thence following tiver in westerly. direction to west
*1ine of Northeast :quarterof.southeast quarter, seid
Section Eight, run thence south on west line.of East
. half of southeast quarter to- place of beginning Tonw
taining 13 acres, more or less, Section Eight, Towne

ah.ip Wenty one (21} Worth, Hanga Four (4) ‘West W. I.. S
X111 S v

g ‘J!lat t.h% a‘bw*e namad. ]? A Robiaon a.nd.

Robison are now a.nd et a11- timea mantianed herein were hushand and

| wifa and tha.t t.‘ney ara the owners of fhe i‘ollowing dessnbed )
' premiaes, aiﬁxate. 1ying and 'ba-ing in: Hﬂson C{bunty, Waahington,

R -tu-wit--_

‘Lots twen'!;y two snd twenty.three (22 and 25) in Section -
" Fourteen (14) Townshbp Twenty One.(21) Norti, Range Four
4? West We M, ALSO Indian Lots Three, (3) four.(4), five

and ten (10) in Section Twelve (12). Township twen ty
‘ones (21) Horth. Range Four, West W..M. .

x'nf:' ‘-.“-:'

’Ihat the above: named. M, F. Pixley a.nd - Pi'xley-

are now a.nd at all timea mentioned herein were hua'band ‘and wife
a.nd that they are the owners of t.he followi ng d.aaeribed predsas.
aimate, 1y:|.ng and being :m Haaon County, Wa.shington. to=witi= -

Lot One (1) in Block W (12:) in Townsend's Addit-i&?
to Unian City, Mason Count;sr. Waah:ngton.-

e . T
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. s o
1 ma.t the above hamed V. A.INoblﬂa ehd |~ _Nobles'
are .now, a.nd at allL times mentioned’ herain were husband and wire :

end t.ha.t they are the mera nf the full:nwing deacr;bed prmisea:.

aiw.ate, 1ying and 'Deing in !Is.aon CUunty, Waah:.ngten. -te-wit*

me No‘rthwast quarier 'of the southeast quarter of Bec=. . .-
tion Fifteen (15) mwnahig Twenty one (21J North, Range -
-Four, West W Mo : . ] £

‘mat ﬂ:e acbve named Te c. Hc Kiel and " Mo K‘:I.él-

.are new a.nd at all ’cimes menttoned herein were husband and wfﬂe :

and tha.‘b they are the- owners of ‘the fodlowing ,deacri'bed premiaea

%ﬁatuata, lying and being in Hasan count.y, wg.shin*gton, to=wit:=

Ga‘vemment Lot Eleven (11) lying norfh of the ma.in
c?na.nnalof the Skokomigh River, oo

XVII
'mat tha above named Jean Tod.d Fredson and

Fredpon are now and at all times ment.ioned herein were hua‘band and

‘wife and that ﬂzey are -the owners of- tha following Eascribed pre- -

L misss situate, lying a.nd b-eing in’ Mﬂ.scn Gfdunty, Waahington. to-

- "wi t'- :

!Ihe West halr af the Hcrﬁmest qusrter of th.e Nurthes,at
“quarter of Section Bixteen, (16) Townahip Twenty dha (21)
Nnrih. Bange Four- (4) West W, My . B RPN

o mz:

: "mat the above na.med Joaaph Sparr end’ s Bparir

TR S

‘are now ang- at a.ll times men tioned heérein. were’ huabandd and wii‘e':_ =

a.nd 'bhat ‘they are the owners af “the following described premiaes

: sima‘be, 1ying and ‘being :tn Ha-son County, Wa.shingtnn. to-rw: 'B.-_-

¥ A portion of Indian Lot Eleven ¢ 133, Government Lot
_Five (5), Section Twelve (12) Township Twenty one. (21)
- North, Range Four (4) axcspt a portion sold to Frank .-
. Fredan‘n. . L
. :- - . '-__._ : 'xIv .

mar:t in sddition ’oo the dambea to -the sa.id aaveral
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. tracts. of land caused by the taking of the riparian rights ihe're‘f’rm- _

' E'_by reason of ﬂae proceedings on the pa.rt o:t‘ the petitioner 'lach ahd

all of said trects are greatl? dmged and affected thereby e.nd the

feir marketWalue of the aame depreciated ‘ny reason of the mene.ce

‘_of the dam propessd t.o 'be erectﬂd by the petitioner and plain‘bifi‘

herein. a.nd the impounding uf the 1arge body of we-t.er propoeed to be

:l.mpounded ‘by 'the said pe‘hitioner and *pla.intiff and t.he conaequa:t

_damages of 'the premises ef these defendanta 'being inunda.'t-ed. a.ntl )
'flaoded threugh the cha.nca of the aaia d.a.mwashmg out er ﬁ:.e sa.id :

impounded wat&rs breaking ﬂlrough and. around f.he proposed d.am of -

' petitiener er plaintlff and esoaplng frem sa:d i mpound:.ng 'bae:ln

h and ﬂeoding the prem,iaea of ﬁzese defendants and- dozng greet

2 da.mage thereto ana 'by reason of the fear of ﬂuch escaping of" wa.-f.er

frem said 1mpounding batin and ‘the fear o.f :r.'esul ting indnry tothe;r

'-sa.id several tracte of 1and a.'bove des‘cri'bed 'Ihat the menace ef Baid

) propeaed dam a.nd 'the sa.id prcposed project hee and does greetlzy de- " '

precia.te t.‘ne fa.i:r.: ms.rket Va,lue of the aaid propert;v of ﬂmae d.e-‘

.' fa:dante hy zeason of 'the fear and e.pprehension of the waahing outr

.of aaid dam or the eseaping of “satd impounde.d waters around the aaid-_'-"

'dam and the .‘mundqf,:.ng and flooﬁing of their se.id premisee. afere-'

Bﬂid. ".
fxv"' /?

ﬂhe.t the aa;d several tre.cte of lénd abpve descrihed are

euite.ble and ueed for agricul‘t.ura.l purpoeee and 119 in the 1ower

_'endof a narrow 'ﬁralley commencing at ﬂne ‘mou th of & narrew canycm :

of fhe ﬂorﬂn :E‘ork o:‘..‘ the Slcokomiah B:Lver in vhich canyon. 'che plain-—
tiff and pet:.tioner proposes to erect its .dam behind whlch dsm a.nd

- up the said Nerth Fork of said River vull be impuunded a great end

vast ‘Eedy of. mt.er, ,tha.t 'the natura.l and only outlet ef said waters

:I.s thrcugh the dald conyon and vaney ‘and over the sazd above de- .

S, P .- S .
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. Wt
s

described 1a.nds oi‘ -these. de:renda,nts. T
“ ,' ) "'-mjao ,
'Iha-t ‘by reason of the storage of aaid Wa.tera 80 sima.t,e

. with raferance to . the abwe described lands of theae defandanta

‘I:heae defdndants and any perscna purchasing or occupying la.nds in '
laced .-

. the ss.id va.lley arﬁn cnnstan'h fear of impending diaaater ‘by

‘ -"__reason nf the storage o:t‘ aaid water and . a.pprahensian of- da.mg a

-_i‘ram flowage or af the- da.m or atora.ge baain and the esoa.p:lng of '

' wa ter ‘therefrom with 't.he posai‘biliw of deatmction of the pro-

5, per!:r or thesa defendants. toge ther wifh loss of 1ife of. the in-' :

-‘_so ai mate has '-become undesira'bie and unmarketa‘ble and ﬂ:le fair

‘.ma.rke'l:. 'value t‘nereof greatly depreciated. : 1

_ha'bitants res:‘.ding therem aa tha.t the property of these defand.anta_ _

.

: ) T %f : [
E.'nat ea.ch and all.of said mcts of 1a.nd 1ie cont.ignoua

s to aqid Skokomiah Rlver in the aaid. 'e*a-lley 1ying 'below the cabyon

"in wh:.ch ‘l'he pa titioner proposea to erect ita -dam and. ha.ve va.lua.‘liﬂ.e

riparian rlghtn apertinent theretu by reasan or the flouge ur 1ha _

h sa.id. River alongaide t.heir several tmctﬂ ei’ 1a.nfl.

m&t the fair mr}tat Value or theelr said prem:.aea will.

"~ bel &nd are greaﬂy depz‘ecia.‘bed. by reagen- of “the pz‘apoaed taking

I"I::‘a.way of . ths ripa‘ria.n r:.ghts therefrom which attach to the whole and

. every part of their said above deacribed premisea and which taking

of said wa ter will dapri've said p:emiaes of all t‘aair riparian
rights including - 'l'he 'benefita that an.nua.lly aceme thereto by
'ﬁirtue of su‘birrigation from the aaid river, - '

R WHEREFOBE, they pray the Qou-rt:-‘ .
O ‘1 . mat they, ve awarded compensation for any end all damages
or every lcind and nam:t'e wfnatsaevar tha.t‘will accrue t.o the:.r said

' . _-aa-
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propert‘les 'by rea.aen of the doing of the 1‘.hings ‘to 'be done_ 'by ‘the g '
plaintiff a.nd patit:.anar as. alleged in the compla.int and the “ o
' :matt.ers and; thmgs alleged in -I'.hia statement’ and cross-mmplaint,{
| 2- For thelr ¢osts and d.isbursements of muit herain. !
' 3- Fcr such other and furtherrrelief as shail seem meat 1n

: the p:remi aes.

Ry :E'enda.n ta.

'REC‘EIVEDT'{; A,
JUNI 1921 S
"a{ﬁéﬁruzﬁrtmon ooun-r.. - ' 4 ) KR

MHSONGK-:L“‘E g TR
,a,7 . /f,f",g}‘ﬁz‘;;.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON,
IN AND BOR MASON COUNTY, .

STV 5 Eacahy a \ |
mt_micips.l corpo_ration, )

Plaintiff,

~V8m \ Yo No. 1651
EETITION IN INTERVENTION,
GEORGE H. FUNK, et al,, ‘ %
/
Defendants.

T T

: Come now T. G, Ga.rrison, and Gsrriahn, husband and
wi:{‘e, Blanche B, Bell a.nd Al L, Bell, wife and hus‘band Fred R. Bell,
and Mayme Bell, his wife, J. Ernest Eg.ton, and Ea.f:on, hus-
band and wife, Harry Deyetta and __ " Deyette, his wife, Victor
Roberts and ___ Rovterts, his wwife, .George N, Adams and :
Adams, his wife, Cha.rlea Fisk and Fisk his mfe, John Hawk

and Hawlc his wife, William Morris and

Morris, his wi:f‘e, Joshua Jemiaon and Mattie Jemison, his wife, W. A,
Hunter and : Hunter, his wife, Teofil Rickert and—Helena

Rickert, hib wifel, Robert N. .Tohn_aon and Johnson, his
wife, Ed O'Heren and __ O'He%}en, his wife, Henry Barrett
and Barrett, his wife, William'Mc Dowell and

Mc Dowell, his wife, Will H, Péterson and Pétersonk
- his wife,. 0. T, Aubol and Aubol, his wife, John Edmiston

and ; Famiston, his wife, Hugh Brydon and

Brydon, his wife, George W, Dixon and ‘Dixon, his wife,
Mary Adams and . : Adams, her husband, Jesse Kifkland and
EKirkland, his wife, and B, C, Willey and Dy

Willey, his. wife, Warren Lincoln, and 3 . Lincoln, his wifs,. '
Edward A. Harris and Harris his wife, Charles W. Masm
l 794 ' FUNK 000305
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Mason, his pii‘e, J. G Haller and ___

and e
Wood, his wife,

Haller, his wife, I. N. Wood and

and petition and represen"_b to the Court as follows, towmWitimw
I .

‘ That the above named T, G. Garrison and (_}arriaon
are now and at all times mentioned herein were husband and wife
and that they are the owners of the following described premised,
situate, lying and 'béi_ng in Mason County, Washington, to-wit:~ .

The southwest quarter of the Hoﬂ':,hea.st quarter, the _

Northeast quarter of the Northwest quarter, the Southeast
quarter of the Worthwest gquarter, the Northeast quarter of
the Southwest guarter, the Southeast quarter of the South-
west quarter, the Northwest quarter of the Southeast quarter
8ll in Section Seven, (7), Tawaship Twenty one (21), North
Range Four (4) West ofW, M, o

11 '

That the above named Blanche B. Bell and A, L. Bell are now
and at all times mentioned herein were wife and husband, and that
they are the oﬁnera of the foll owing described premises, situate,
lying and being in Mason County, Washington, to-witi=

The West half of the Sduthweat quarter of Section Fifteen

(16) and the South half of the Northeast quarter of the South-

east quarter of the Section Sixteen {16) Township Twenty one
(21) North Range Four (4) West of W. M,

III
That the above named Fred R, Bell and Mayme Bell are now
and at all times mentioned herein were husband and wife, and that
they are the owners of the fodlowing desoribed premises, aituﬁte,
lying and being in HMason cuunty,_'ﬂashington, towwit e’ .
The. Sou.thea.at gquarter of the Northeast qua.rt;er, except
seven acres conveyed to Jean Todd Fredson,, recorded in vol,
36, Deeds, page 515, records Auditor's 0ffice, WMason County,
ALSO, the North half of the Northeast quarter of 'the southw .
east guarter, all in Section Bixteen (16),, Township Twenty ’ (
one (21), North Range Four (4) West of W, M, -
. v
That the above named J. Ernest Eaton and Baton are

now and at all times mentioned herein were husband and wife, and that
'.-2‘.- .
[795 FUNK 000306 :
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EL

-‘l‘héy are the owners oi‘ the fallow:mg descr:.‘bed pramiaas. ai-bua.te.

o lying a.nd being in Ha.son Gouni‘y, Washington. tu-wit

S .An undivided one- ha:l.f ui’ Lot ten (10) and the '

- .“North fifteen (16) acres of the Southwest.quarter of .
.+ .-.". the Northwest guarter of Séction Fifteen (15), Townp
. ghip Twenty one(zl) Narﬂi, Banga Fowr (4) West: of W. M,

v

’ 'Jhe.t the above named Harry I}eye tta and ac

“Deye t.te are now and at a.11 tiznes mentielned herein were hus'ba.nd and
.'w:l.:[‘e and ﬂnat ﬂmy are t‘ma ownars ‘of “I:he fbll Ow:!.ng deséribed pre-
mises,' Bimate 1ying and 'bding im ]la.son Gounty, Waah.ina:lton, to-twit:-
Ehe West ‘rh:.rty a.crea of the southeas t arter of"
) ‘the Northwest quarter of Section Sixteen (16 Tomahip
menw one- (21) Nor i, Bange '.G‘our (4) West W, H. _
. " I' ,VI - " . .

; - . !Ihat ﬂie above na.med Vl:ctor Roberta and
' Eu‘berts a.re rmw a.nd at all timea mantioned herein: were husba.nd e.nd

‘wife and that 'they are the owners of the follow:.ng deacribed. pre- ‘
zn:laea siwa{*,e, lying and ‘being in Lﬁason Oou.nty, Wa.shington, to=witi=

'j tIhe West fif'bean aeres of the. soru'l'hwest qua:l:ter‘-

e the Northeast qua.rter:and the Bapt téen acres of the

" .Sou'theast gquarter of ‘the Northwest quarier of Section
‘sixteen, (16), Township Twenty one 21). North Re.nga
“Four (4) West of Wu M.~ ) 2 e _ ol
SN LS R - SRS N

””, 'mat the a'bova namsd George Ad.a.mg"sand.

"

'Ada.ms sre now a.nd a‘t all times mentioned herem were hu.aba.nd. and .
_ :wife. and ths.t they s.re t.he ownera of the following dascri‘bed pres= . -
'--mises, aitua.te, 1ying a.nd be:.ng in l!EEs‘on count:y, _We:ahington. t.o- E:

Wi t.- '-.‘ ’-_.-I'

Eodt, B e Twelve and & half (12&) acres in Lota '.'mrelve (12)
“ . ' .and thirteen (13).Section Eléven, Township Twenty Dne..
* (219 North, Range Four, West W. M, beg. &t ‘the south--
‘west ‘corne#, running twenty chains east; thence 10 chains
" north; thence 5 chains west; thence to. poiht of beginning.
d AI.SOI.bt eight (8) om the Bouthweat qarter of the Southwest
quarter of the. Nor'l'hweat quartar of Section Twalve, {12)

w3 W oG o
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'.t'awnsmp twenty oné’ ‘ﬂorth, Range B‘au:: West W. LE. BXw . 5

“-cept'one (1) mcre thereof vonveydd to' James by deéd’ res

corded :I.n Vol. 53, pa.ge 486, Mason Gounty Dead RBcords-
SARRISE T ¢+ 29 thopTuig

L3Rt L S s 2o N . Ly

E.'aat ‘che above named Ghsrlsa Fisk and

j F:I.ak are now a.nd a.t a11 timep memtl.onsd herein wara hua‘band and

wi:t‘e. and. ths.t thay are the ovmars of the fehluwing deacri‘bed pre- 3

.--mima aimat.e 1y:|.ng a.nd ‘being 1n Iua.aon countym Washingtcn, tq-' '

wi‘!;z- ]

. e south. half of tha northwaat qusrter ‘of the Nnr'rhwest"
qus.rter of the Northeast quarter of Section Eleven, .(11) .
'Township Twenty one (21) North, Rangé Four, West of We M, 7
except west twenty (20) feet for road.. _ B MR
TR X, '

ﬁmt tha abovanamed. .Tohn Ha.wk and

'_'"Hawk are now a.nd at a.ll times mentianect herain wére hua‘band and

) _wit'- s

) '.'wife. and t.hat they are ‘fhe cwnara of the fqllow:l.ng descri'bad pre-
"mises s:lmate 1ying and being An Mason county, Washington, to: .

.’_

' :rhe Sowth twent;y six-a/_s acres of the w‘est 53-1/3
,-'.screa of -the North BR1f of the Northewst quarter of . -
‘Section Eleven (I1) Township Twenty one (21)° Norta Range
-Four West W. M., 8lso the West half of the Southeast .
quarter of the Southeast quarter of . Seutheast quarter ur-
vtrdgt #7. and tract #3, both in Section Twelve (12) Town-
'phip '.I'mnty o,ne(zl) North' Ra.nge Four (4) Weat pf V. ﬁ!.

. r = -._-

mat the a.b:rva named William Morria and

' '-",Marris a.re now and a,t alll times mentioz;ed herein were huaband a.ndr

' wife, and t]:at 'they are fheownersoof the following desoribad
_premisas. siw.ate, 1y ing s:nd being in Hs.eocn COunw. Wa.ahington. B ‘

to-wa. t e

Lots nina (9) and- twelve (I2) and the southea.at
quarter of the Northeast quarter ofSection .‘Pift.een..[lﬁ}
; Townahip Twenty one (21) Range rpu:- (4) wast of Wy M. i

'Iha.t the above na.med .Tdshua. Jemisou and Mattie J’emiaon
17 9 7 : " FUNK 000308
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a’i'e' -hoiv'a'nd at a.l'l ‘ﬁ'mes xﬁéntioned. he:;ein wera‘huéba‘.ﬁd énd. wifé' i
: and that they are the owners of the i‘olluwing described premisefs.
si ‘b.late, 1ying and baing 1n Ha.aon Gnunty, Waah:.ngtnn, to-wit. .
me Northeaat r}narter ‘of. -t:ne Scauthwest arter of
Section Sixteen (16) Township Twenty one (21?‘1101“51 )
Range Four (4) West of W, M, R
mnt the a‘bove named w. A. Hunt.er and.

R .Hunter are now &nd at all times men t:.oned herain were h.ua'ba.nd and

’ wifa, and tha.t they are the nwnera of the following daaori‘bad I_JI‘B-.:_-
-miaes, simate, 1y:.ng a.nd being in Hason county, Waahington. .to-

Wit

e ﬂhe Weat ha].f of the Northwest qua:r:tsr af saetioh\
. Sixteen &nd” ‘thé East half of ‘the Northeast quartér and
© pouthwest qua.:-ter of .the Northeast quartey of Sectlor! ' -.
. Beverit een (17) @lllin Township Twanty one (2!:) Horth, o "
Range Four - 4) West of W. M., ‘ ,
| mrs bl xn-'_‘-"‘_ N SR
ﬂhat the abwa nsmad Teoi‘:Ll Rﬁnkert a.nd Helena. Rickart

.8 ,are now and &t a:L:L times men tioned harei‘n were hus'bs.nd a.ud wit‘e,

'a.nd. 'bha.t t‘ney a.re the JowWners of the i‘ollowing dascri‘bed premiaas. il
sl m&te, 1ying a.nd 'being in H‘ason County, Waahlngton. to-wit'—. ;
'Jhe Horthwest qua.rt.er of the Norfhwest quarter and’

- the Southwest gquarter. of the Northwest quarter of Section _
‘Seventéen, Township Nermy‘oone (21) North Bange .'E‘our, West

. ofW. M.‘.I,"_é S T s . s S
whp g XIII . "
'Iha.t the above named Robsrt N. Johnson a.nd

-I .Tohnaon ars naw and at all timea mentioned herein were hns‘band and
Cwife end that’ they ‘are tne ownefs of :the following described
_premiaes, Bz.t:ate.. l’y:l.ng and 'being in Mason Crmntar, Wa.shington. to--_ '
w;t:-:.__‘ e

§ - The Nor theaat quatter of the Northweaat qua.rter, Sec. l'?
Township 'menty one (21) North Ramge Four (4) West of We. X,

- - e

PETO
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%

'm.at the a‘bova named Eds 0 'Heren.' and

'Haren, are now and at all times mentioned harein were husband

'and wife, a.nd tha t they are the owners of the follnwiug descri‘becl

a 'premlaes. si taate, lying and 'being in Mason Gounw, Wsahindton.

: ta-wi tim .

mhe East half of the West half of t‘ne Sou‘thea.st quarter of
. the ‘Northeast qua.rter, except right of way, Seotion Eighteen
(18} Township Twentar one (21)Norﬂ=.. Range Four (4) West W. M,

.

me.t the above namad Henry :Ba.rrett ana,

_Bs.rrett a.re nww and at all times- ment:l.%ned herein were hushand

? and nrife. a.nd that ﬂaey are the awnera of ‘t'he fallowing dsscri‘bad. ¥

i _p:‘emises, i tua te, lying and 'being in Masen eounty, Washington. )

-Wit‘ : . I'.'..' 'i

ﬂ.\. e
ot

:ﬂ:e Nermeast qua.rter of t:ne northeast quarter of’, Sactiun
. Eighteen. (18), Townshi,p ﬂhanw one (21) y. orﬂ:. Ra.nga
Fcur, West W, I[. Tt .- ) S

-

!lhat 'the abave named Willzam Mc Dowell and &

L Me Dawell are now and at all times men t:.onad herein Were hmﬂband

£ and w:Lfe. and ﬂmt they are the owners. of 'I:he fullowing desdribed

F % premisas, simate. lyi:ng and 'being in mson Gounty, Waahlngt.nn,

!he Nurﬂ:.weat qna.rt.er of the Sc:uthaast duarter and st.:‘:ip

£ ;1004 feet by 3% rods, in Northeast quarter of Southwest’ quarter
“. .and about ® acre between above land and thde CountyiRoad in- the
" Bouthwest quarter of Kurtgf;t qua.rtar, a.ll in. Seo. 12, mp.el.

North,Range 5, WeW,Ms
ma.t 1219 ‘above named Will H. ?e terson and

Pe terson are now and at all times mentioned hereln ware huaba.nd
'a.nd w:.fe a.mi t'na.'t fhey are the ownera of. the :&nllowing descri‘bed.
, o .
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premises. sitv.atzm lying a,nd being in’ Maaon Cpunty. Waahington, v g

‘bo-wi‘t'- . - v .
351 JQ(SOO' in SOuﬂiea.st. cornarof West half of tha Horfh- -

 east quarter of the) SBuuthwest quarter, Bast half of" south=. .
- -east quarter of Northwest: quarter and Bast half of Northeast-

. quartsr .of’ Southwest quarter, ‘except .060 acres, ‘A tract” 104‘.'.‘ B

' X 1251 adjoining County Road in. southeast quarter of south-. ..

east quarter of Southwest quarter, all in Section Twelve (12)-..-

Townsh:lp Twentw one (21).xl;§§';ch Bz-mge Five (5) West v, ll.

'Iha.t 'bhe a‘bove na.med 0. T. Aubol and . Aubn.u

'_are now anﬂ at a11 t.i.mea mentiuned here:l.n were huaband amd.

'.wife and tha.t they ‘are the ownars of . t.‘ne following deauri‘bed i
_premiaes. a:.tua'oe, ]qring and 'being in Ih.sen cuunty, Waahinston, -

'toawtt;-_- P

'Jha sou th hag.f of 'the euufheast quarter; Soumeaaﬁ qua:r:t.er
.of Southwest quarter, except 104" X 1257 and except about
one-half acre 511 in bection Twelve (12), Township' Twentfy- .-
-one (21), B SRSHAEAA Noxr'th Ba.nge 1‘1?5, West W. 1.8

mv ‘ )
mat the above named John Ed:n:.sd;on a.nd. .

_Edmiston, are ndm‘.:and a.t. all ﬁ.mea mantioned herein wara hus‘ba.nd

a and wife a.nd that they ara the ownara of the follow:l.ng daenribad.

I_premiaes, gima‘be. lying and 'bsing in Iﬁason County Wa.shington, o
t.o-wzt-- '_ '

,me north half nf the southaaat quart.er of Ssotinn Elevan
- (11). Township: 'menw one (21) North Bange I‘iva, (5).,%51—.
. 'Wt ﬂ.

ko, - el ‘_' B . s 2 Ve
A g, 8N, c“"'- 4 . . . _' a - ;
. P g y

¥

':I.ha.t ﬂ:e ahova named Hugh Brydon ‘and

Brydon ara ncw and at all timea mentioned. herein were hua‘band

and w:l.:t‘e and that they are- -tha -ownera of the :E‘ollowing deeori‘bed

_premiaes, situate. 1yiugand ‘be:.ng in Nason countar. Wa.ahington. 3
'to—wi t-- "o '

e : s B T
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‘™eé’ Boutheast quarter of.the Northeast quarter and about
one’ third acre in the Northeast corner of the Northeast °
".. quarter of .the southeast quarter, all in Section' ten (10)
: Township Twenty one {21) Norta Range ]i‘ive, (5) West W, !I

i -'_m, &

. T™at the above named Gaorge ‘H. :Dixon and s Y

'J):ann are now and a.t all. times msnﬁanad herein were hus‘band

' and wifd a.nd that they are the nwnera of ‘t'.he following deacri‘bed

-".:premiaes, s:.tuate. lylng and being in Ms.aon County, 'Waahihgton,

to-wi tie

i

me Fast half . of the aouumaat qwai-ter of " the’ norm- ,
i west quarter, in Séction Seventeen Sl‘?) Townahmp N
Tirenty one (21) Norta Range Four (4 Weat l[,_ hoe e

- " i .

“XKEL -

mat the a.'bo'v'a na.med Mary Adams a.nd. :nidama

are naw a.nd a.t all imes memt:.oned herein were wife a.nd. husband

-and that they are the wwners or the following deacri‘bad premises

-si_fnate. 1y,iz;g and being i-n lna_-s_en Gmmty. Wa..shingtbm toswlty-
. . & ¥ . d Sy . - - ) . -

Ehe eaﬂt half of the sou-mveat ura.rter. ‘of. Section
-~ Tleven, 'J.bwnship twent.v one: (21 North Range.Four,
' WestW. M. ; : e s

T e | XXIIT
mr. ﬂ:e above na.mod J’esaacKirkland and .

' Kirk:l.apd are now and at all timea mentioned harein ware huaband

a.nd wife, a.nd that 't.hey a:-e ﬁhe ownera ‘of the following descrihad '

premses, aitu.ate, ; ying a.nd. baing in Ma.son Ccunta'. W&a‘niugt&n,-

to-wit' i B e b .
Te North ha.lf of tha Boufhea.at qua.rt,er, except 1/3 acre

to ‘Hugh Brydon- ard except a tract 4 ch. x 2 ch. along the Nort
..Line.of North half of the southeast quarter, Section Ten (10, .
“ “mownship Twernty one (21) North Rarge Five, West W, M, ALSQ,
. Northwest quarter of Southwest quarter. pf Eecticn Eleven {11)
.. Township twedy one (21)s Nowxth,#4 aanga :E‘:.ve (5) West We x,
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PEMENTREES < < U
mat the a.‘aove named B. ¢, Willey and ' Willey

Y. aré now and a.t all -times mertioned herein were huabs.ndaad mi‘e,

_and th.at they a.ra the cwnez‘s of tha following deacri‘bad. premiaea.

sz'ma’ca, 1y:|.ng and being in Hagon county. Washington.. o-wit' ;

: Elhe southweat q,ua‘.rter of the Ncrﬁaaat quartar and’
‘the Nortawest quarter of thé Southeast quarter, except'a |
- five acre tract in Section Eleven (11) Towmship Twenty one oo
(21), Forth Range Four, (4) Wtasi of W, N, C

uha.t tha above namad Wa.rren Lincoln and . L:I.ncql.n

:' are now and E.t all timea mantioned harsin xrere hna'band and. wife,

: and.‘tha.t 'l'.hey areﬂm owneru o:f‘ -the follmrfk daaori‘bed premiseq,

situ.ate. lying and being in Ha.sun county, 'Wa.sh:tngton, o-wi't.'

" The” Southeaat narter of the Sou'lheast varter of §
Section. Sixteen (16) Township Twenty one (21) North Range
Four. West of W, M. _ I T & = y "

: . - - CHR .
ﬂhat t.ha a*bave named . E“dwarzi A, Harris s.nd }Ia.rris

- are. now a.nd a.t all timea mentioned herein 1were huabandfsnd wife,

and tha.t they are ‘the owners of the :t’ollewing dﬁacribad premiaes,

gl tua.te lymg az;d 'be:l.ng in E&son Guunty. Waahington, t_o_-wi ti=

. ; JQW'II » .
'J.‘nat the e.bcve riamed Giarles Wz, NMason and i 'Eaa'én'_-

. are now and. a'h all timea mentioned herein wera hus‘bs.nd and wife.

) a.nd t.jl.t 'chey are -&m owners o:E' the follow!ing deaori‘oed. p:'emiaea,

situa.te. 1y1mzanc1 baing in Haaan County,, Wa.ahingtcn. tﬁ-wit:- o

gt 5‘.‘he East 24,75 acres of the Suuﬁweat gquarter of. tha :
" gouthwest quarter of Section Nine (9) and also the South. .
-Bixtéen (16) féet of . the West 15.20 acres of the sald soulth- :
wely qua:vt.er of the.southwest quarter of sald Section Nine (9)
1 ,Alsc a’tract of land sixteen (16) feet square in the ‘southeast
Y corner .of the southeast quarter o:t‘ the aouﬁaa&st qua.rter of ;

>
-~ .
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'of sgc'bion eight [8) and also a st.:r:ip of Xand sixf.een
(16) feet wide from.the last above described South. tra.ci:

- to the Gounty Road in the Northeast corner of the North= .:
east quifker of - the Nortieézst quariter of Section Seven=- . i
‘teen . (17) -all in El'ownship Twenty one (21) Horth Range ¢

- Four. ‘West We '.FI. . -

mat the a‘bove ns.med J. G, Haller 'a'nd e . E&ller:.:,_, :

'a.ra now and at all times mentioned herein were hus‘ba.nd and mfe.

. " .and~ tha.t ﬂney s.'e fhe ownars o:l' the fellowing desc:‘ibed premisea.

Bi‘&iﬂ»‘b&. 1ying and ‘being in Hason Gounty. Wash.ington. toswl £3<

Tract, three (5} Lot Two (2) Section Twelve (12% and the .
" West half of. ﬂae ‘Eagt half.of the Snufhwest quarter. of

‘the Southeast guarter of Seotion - ,> 811 in Township -
‘Twenty.one. (21) North, -Range Four, containing 12,65 acrea
.moTe OT 1355. I - o ' ;

oL B, XXIX o
*ma.t *lhe above named I, N, Wood a.nd. 2 Woo'(l"

“are nuw and st all times mentioned. herein were l‘msband a.nd wife, ’

_ and’, t.hat -t.'uay a.re the mera of . the following described pre:htaes, .

s:l. b.\a.t.e lying a.nd 'baing in Hason Gounty, yfaahing'bon, to-wit.

¢ '.'ma West halr of ther Northeast quaa.'ter .of tha Horlh- 5
© ., west quarter of Section Beven (7) Townshigy 'I‘wenty -
~ope* (21) Norﬂl 'Ranga Ehrae (3) West ¥, M, .

‘5-’. e

-10- _ . )
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L .
T N e S
i

) !h.at each and all of said t.ra.ct.!a are grea.tly damagetl by

t‘ne proaact of the petit:.oner or plaintiff herein :I.namch a8 ihe
_value ai‘ tha premises of the foregoing petitionars in intervan-
" tion’ are ea.ah and a.11 affected. ‘tharaby and ‘the :t‘air narket value

- of .aa_id_prlemise,a is degreq_iated by. re_.asan .of the’ menaqa.a.nd

threat of the arécti_o'n-'of the-dam proposed to bé 'érect.e'nt"fby the -

. jeti-ticrier:"énd ‘pla:l.'nt,i'ff h.'er'ei.n‘a.nd the impounding 'o:l' ‘fhe large
" body af water proposed to be- impounded by - the said patitionar and

plaintiff a.nd the d,anger of the premisea of theso petitioners i‘ar .

' intervention de:acra.bed above of 'being inunda‘bed. a.nd ﬁaoded t.hrough
. the cha.nce of the said dam waahing out or the water of the sia
" Skokomieh River breaking through and azound the proposed dam :of
t‘ne petitioner or. plamtlt‘f a.nd flooding the premises of t’aese
I fjint-ervenara and doing g:r:ea.t damage t.herato- that the menace of sa.id

dam a.nd sa.Id proposed pro;ject haa and does greaﬂy depre cia’ce,_ )

b tha fair market vaflue oi‘ ﬂae# sa.id Droperty of t.hesa patitionars -

3 .in intervenﬁnon.

: Uha.t tha said premiaea ni‘ 1ntervenora are Beriw.aly

damaged and injured in &heir fair mrket value by reast‘m of the

fac:b that ths su'b-irrigation of their lanﬂa. fhe same being ag:r.-i-

' Skokomish River.

"'.cutmral 1ands. will be greaﬂy detanarated and t‘nat ﬂaeir
.v'landﬁ will su:t’fer great injury thereby by virtue of the fact ﬂza.‘t.
s they will 'be devozd of a 1arge amount of maﬂ.smre tha.t will 'be d:e

to the diveraiau oi‘ the w‘aters of ‘the I\Tort‘n Fork uf the said

‘ Shw
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N , |
. '.'hat the se.id preml-sea of 'these intervenora will be and
‘are arfectad and’ damaged in dlversg?and o ti¥sr ways 'by reaaon of -
.'I".'the sa.:d propoaed daming of the waters of the North I‘erk of . the
'eaid Skokomiah ‘Ri-v‘er -and diverting of said uat.era elsewhere. :
o g 0 XXVIT _
‘ . !hat thase peti‘t:.onere for interven tion will euﬁ'e:z
’ and. are suffering grea.t a.d. irrepara'ble damageeunleas ‘t‘.b.ey 'be
pemitted to intervene herein and for théir damagea asseaaaﬂ. and
-.fixed by ﬁhe Jury here:ln in 'l:hia emi)nent doma.in proceedings.
g , | XXVaIL T .
‘ !ha‘b t.ha pro;jﬁet of the petit:.oner or plain‘tiff herein
inwlves ﬂae taking away of the ripanan rlght.s or these inter-
_ ven:ore and their said prem:.eee all to the great dame.ge end in:]ury
m..af the ee.id premiees. . o -
o ‘WHERE?OEE, they pray tha Ccrurtm -
1- : ™at they ‘be pemnted to intervenenherein and .’uave their
:'I’ d.ama.se‘e essesaed Ain the manner and fum prescr:.‘bed by 1aw, together‘-
Wl‘th 'the:ur costs tmd d.ia‘burseme.nts of suif. ' ' 4

‘_'.-2.-‘ Fﬁr such o‘l‘her and further reliefias to tae Courteha.ll

-'seem mee\t :|.n t.he p:em&aes.-

M‘bcmeys for In_ rvenora.

: mso; coy .il“l" :
M?y, <
1805 ' "7 FUNK 000316



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR MASON COINTY.

CITY OF TACOMA, a munieipal
corporation,

Petitioner, No. 1651
-V - )
. -DECREE OF APPROPRIATION-
GEORGE H. FUNK, et al,

Defendentge.

o — ”

Now on this _L day of MM 1923, this
cause coming on regularly for hearing upon the application of
the petitioner herein for a decree of‘appropriatiﬁn of the
watera, water rights, riparian rights,-eaaamﬁnta and priviiegea
meniioned in the petition on file herein and appertaining and
appurténant to ths landg, real estate and premisss.héréinafter
described, and it appearing to the Court that heretofore ver-
dicte wers duly rendered in-‘the above entitled actien in favor
of the defendants Geerge Webb end Mrs. George Webb, his wife,
in the sum of NOTHING; George Franz qqg Martha Franz, his wife,
in the sum of $175.00; Thomas W, Webb and Federal La;z\Bank of
Spokane in the sum of $2,260.00; Louise Cameron, Fred Laseoie,
Administrator of the estate of George Cameron, deceased, the
heirs of George Cameron, deceased, the Btate Bank of Shelton ‘
and C. I, Pritcherd in the sum of $1,250.00; Hugh Eaton in
the sum of $960.00; George F. Weaver a£5 Mabel H. Weaver,
his wife, J. C. McKiel, and the Federal Land Bank of Spokane,
in the sum of $1,080.00; Nels Jydstrup, W. A, Nebles,

Mrs. W. A. Nobles, his wife, the Federal Land Bank of
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Spokane: and Joseph Vail, in the sum of $960.00; Alex Johmsom and
Wrs. Alex Johnson, his wife, W.0. Watson end Mrs.'W.0. Wateon, his
wife, Fannie L. Hauptly and the State of Washington, in the sum of
$1,500,00; Hobert Ebert, E. A. Harrlis and Mrs. E. A, Harris,his
wife, and the State of Washington, in the sum of $375.00; Oliver
Bishop, Washington Mill Company, & ocorporation, James M. Sweetland,
George A. Sheppard, and Lumberman's Mercantile Company in the sum
of $2,100.00; Jeanette F. Ottérmatt and Lew Ottermatt her husband,
Jos. C. Mongrain end the State of Washington, in the sum of $450,00;
Jean Todd .]!'radaon, William Deyatte, and the State of Washington

in the sum of $510.00; John L. Sutherland, Mrs. John L. Sutherlend,
his wife, State Bank of Spelton, and Washington Mill Company, in
the sum of $270.00; Willi&n;l. H. Johnston, Alice Johnston, Warren
Johnston, Gertrude Johnston, Mrs. Lila Fieser, Mra. Nellie Bryden,
Herman Aherr, BEdwin Ahern, Chester Vally, children and heirs =at

law of Alice Johnston,deceased wife of William H. Johnston, and
Washington Mill Company, in the sum of ‘1,57.5a00;, B, B. Wilson
and Bertha Wilson his wife, and the Washington Mill Company, in the
sum of $410.00; Arthur H. Hells and ¥rs. Arthur H. Eells his wife
in the sum of $1,500.00; Earl Rose and Ewm,

H. Parry Jones and C. A, Hudson in the sum of $1,252.50; John
Hawk end Mrs. John Hewk his wife in the sum of $560.00; Char]es
Fisk 2nd Mrs. Charles Fish his wife, in the pum of $37.50; A, B.
Roe and Mrs. A. B. Roe his wife, in the sum of $151.25; Mary
Adams and William Adams her husband in the sum of $500.00;

arren Dicky and Mrs. Warren Dicky his wife, B. C.Willey end Mrs,

B. C. Willey his wife, in the sum of $465{00; George N. Adams and

.

RECEIVE]D)

AND FILED s
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¥ra, Geo. N. Adéma nhis wife, in the sum of §183.75; Charles Olson
and Jane Doe Olson his wife, in the sum of $526.00; Allan Bell

and Blanch B. Bell his wife, in the sum of §1100.00; T. G. Garri=-

. som and Mary L. Garrison his wife, in the sum of $2,182.50;

Merion Smert and Mrs, Marion Smart his wife, in the sum of $156.00;
George M. Dixon and Mrs. George M. Dixon his wii.’e, in the sum of
$125.50; Fred R. Bell and Mayme Bell, his wife, in the sum of
$1,262.50; Jean Todd Fredson in the sum of §$170.00; Harry
Deystte and Mrs. Harry Deyette his wife, in the sum of $600.00;
Robert C. Johnson and Mrs. Robert C. Johnson his wife, in the sum
of $800.00; Victor Roberts &nd Mrs. Fannie Roberts hias wife in
the sum of $607.00; Warren Lincoln and Blanche W. Lincoln his
wife in the sum of $340.00; Teofil Rickert and Helena Rickert

—

his wife in the sum of $1,268.00; School District Wo. 43 of
Mason C;unty, Washington, in the sum of $450.00; W. A. Hunter
and Mrs. W. A, BHunter his wife in the sum of $3,360.00; Blench
B. Bell and A. L. Bell,husband snd wife, in the sum of $200.00;
Joshua Jemison and Mattie Jemison his wife and the State of Wash-
ington in the sum of {$450.00; Louis Pfundt and ¥rs. Louis Pfundt
his wife in the sum of $137.50; Albert Pfundt and Mrs. Albert
Pfundt his wife in the sum of $112.50; Henry BarPati, Alice
Letham and €. A, Hudson in the sum of $634.0Q; E. J, A'Hern in
the sum of 5176.60; Puget _Hill Company, Charles Nuby, C. I. Prit-
chard and C. A, Hudson in the sug of $400.00; ©D. B. Jackson,
NMary A. Jaﬁkson, Pyget Mill Company, and Washingion Mill Company in
the sum of %10.00f Marie Jensen, Mra. John Dockar, Arthur Jensen,
Anna Jensen Flannigan, Mrs, Lillian Wallace and Mrs. LomdofE,
children and heirs at law of Hans Jensen,deceased husband of Maria
Jengen, and Stella &ansan,w‘idow of Carl Jensen a deceased son of

said Hans Jensen,deceased, and O, A, Hudson, in the sum of $10.00;
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Geneva A.McNeeley andJohn Doe McNeeley her husband in the sum of
$10.00; Martha E.Hayward,'widow of Anthony J.Hayward, deceased,
Tacoma Savings Bank and Trust Company as the Trustee, JamesW W,
Bradley, William T. Bradley and Edith C.Bradley his wife, and
Marie A, Bradley, & widow, in the pum of §1,500.00; Odelia Vater
in the sum of $300.00; E. G.Wolfe in the sum of §300.00; Ellen
Young in the sum of §50.00;

Said verdicts being against said City of Tacoma; and that
thereafter, towit: on the 10th day of October, 1921, judgments
were duly and ragulafly entered upon said verdicte in fewor of the
above named defendante and in the amounts herein set forth,
together with costs;

And it further eppearing to the court that the said petitioner
has paid inte this court for the benefit of said defendants the}Lﬁg_
gum of §=——————which. muu-inciuded the said several
Judgments and costs hereinabove mentioned;

Now on motioh of P. C. Sullivan, City Attorney, and Percy

P. Brush, Assistant City Attorney, counsel for the said petitioner,

it is hereby

—

ORDERED AND DECHEED that there is hereby apprepriated and
granted to and vested in fee simple-in said City of Tacoma, a
mnicipal corporation, -petitioner hersin, for the construction,
operation ‘and manitenance of aﬁ hydro electric power plant on
and along the North Frk of the Skokomish river and on and along
Lake Cushmen in Mason County, Washington, a&s set forth im the
petition herein on file, the waterg, water rights, riparian rights,
eagements and privilegas, inecluding the right'to‘divsrt the waters
of the North Fork of the Skokomish River located in Mason County,

waahingtqn, eppertaining and appurtenant to the following described

——eT e mk ek T e
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premises of the defendants hereinabove named,towit:— _
George Webh and Mrs.George Webb, his wife: Lot & of Section
6, Township 21 North, Range 3 West, W.M. Meson County, Washington.
George Franz and Martha IFranz, his wife: Lot 3 of Section 6,

Tp. 21 N., R. 3 W.,.W.M,
Thomas W. Webb and the Federal Land Bank of Spokane: Lot £;

the southwesat gquarter of northwest quarter; the west helf of the

southwest gquarter of Section 7, Tp. 2l N., B. 3 W.,W.M.; Lots 7,8,9,
10 and 11, except School Site; also the southeast quarter of the south-
weast gquarter; the northeast guarter of the southeast quarter and the
west half of the southeast quarter, Sec. 12, Tp. 21 N.,R. 4 W.W.N.;
and the northeast quarter of the northwest quarter of Sec. 13, Tp.

2L N., B. 4 W. , W.M.; all in Mason County, Washington.

Louise Caméron and Fred Lassoie,Administrator of the estate
of George Cameron, deceased, the heirs of George Cemeron, deceased,
the State Bank of Shelton and G. I, Pritohard: Government Lots §,

6 and 7 of Sec.14, Tp. 21 N., R. 4 W., W .M,

Hugh Eaton: Government Lot 10 and the north 15 acres of the
southwest quarter of the nof‘t.hwaat. quarter of Section 15, Tp. 21 N.,
R. 4 w:, .M.

George F. Weaver, and Mabel H. Weaver his wife, J. C. McKiel
and the Federal Land Bank of Spokane; Government Lot 11 and the
south 25 acres of the southwest quarter of the northwest guarter of
Sec., 15, Tp. 21 N., R. 4 W., W.M.

Nels Jydstrup, a widower, W. A. Nobles, Mrs. W. A. Noble¥ his
wife, the Federal Lami Bank of Spokane and Joseph Vail: the north-
west quarter of the southeast quarter of Sec. 15, Tp. 21 N., R. 4 W.,

W.M.
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Alex Johnson ard MNre. Alex Johnson, hims wife, W. 0. Watson
and Mrs. W. O, Watson his wife, Fennie L. Hauptly end the State
of Washington: the northeast guarter of the northeast quarter
of Sec. 16, Tp. 21 N., E. 4 W., W.M.

Robert Ebert, E. A. Harris and Mrs. E. A. Harris his wife,
and the State of Weshington: the northeast quarter of the north-
west gquarter of Sec. 16, Tp. 2l N., R. 4 W,, W.M,

Oliver Bishop, Washington Mill Company, James M. Sweetland,
George A. Sheppard, and Lumberman's Mercantile Company: the
southwest quarter of the southwest guarter of Sec. 9, Ip. 21 N., R,
4 W,, W,M.; that portion of Sec. 8, Tp. 21 N.,B. 4 W.,W.M. describ-
ed as follows: the east half of southeast quarter lying south of the
Skokomish River except west five chains thereof and except the west
208.7 feet of south 364.6 feet of east 15 chains of east half of
southeast guarter. 3

Jeanette F. Ottermatt and Lew Ottermatt her husband, Jos. C.
Mongrain and the State of Washington: the east half of the north-
wegt gquarter of the northeast quarter of Sec. 16, Tp. 281 N,, R. 4
., W.M.

Jean Todd Fredson, William Deyetta, and the State of Washington;
the west half of the northwest quarter of the northeest guarter of
Sec. 16, Tp. 21 N., BR. 4 W., W.M,

John L. Sutherland, Mrs. John L. Sutherland his wife, State
Bank of Shelton, mnd Washington ¥ill Company: the following
described lands situate in Sec. 8, Tp. 21 N., R. 4 W., W.M,- Begin-
ning at the gouthwest corner of ths SE} of SEL; run thence east on
south line 5 chains; thence north to Skokomisgh river; thence following
river in westerly direction to west line of NE} of SE}, said seo-
tion; run thence south.on west line of B4 of SE} to place of begin-
ning, containing 13 acres, more or lesa, and being the west 5 chains
of the Ef of SEt south of Skokomish river.

William H. Johnston, Alice Johnston, Warren Johnston, Gerfrude
Johnston, Mrs. Lila Fieser, Mrs.Nellie Brydsn, Herman Ahern, Edwin
Ahern, Chester Vally, children and heirs at law of Alice Johnston
decedsed wife of Williem H. Johnston, and Weashington Mill Company;
the southwest quarter of the southeast quarter of Sec. 8, Tp. 21 N.,
B, 4 W,, W.M.

and Washington Mill Co.;

BR. B. Wilson and Mwmx Bertha Wilson his wife: / the southeast

quarter of the southwest quarter of Sed. 8, Tp. 21 K., R. 4 W. W .M,

Arthur H. Eells and Mrs. Arthur H, Eellas his wife; the
west half of the nortbhwest quarter of the northeast quarter, the
west half of the southwest quarter of the northeast guarter, and the
northwest quarter of the northwest guarter of the southeast guarter,
all in Sec, 18, Tp.2L N., BR. 4 W.,W.M.

Karl Bose and Emilie Rose his wife, H, Parry Jones &nd C. A,

Hudseon: the south half of the southeast guarter of Sec. 7, Tp.
21 N., B. 4 W., W.M. .o
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Jokhn Hawk and Mrs. Jobn Hawk, his wife; the south half
of the west 53&-1/3 acres of the north half of the mortheast quarter
of Sea, 11, Tp. 21 ¥.,R. 4 W., W.M. and the north half of the
southeast quarter of the northeast quarter of said section.

Charles Fisk and Mrs. Charles Fisk, his wifa: the south
half of mi the nor thwest quarter of the northwest quarter of the
northeast quarter of Sec. 11, Tp. 21 N., B. 4 W., W.M.

A, B. Boe and Mrs. A. B, Boe his wife: the north half
of the northwest quarter of the northwest quarter of the northeast
guarter of Sec., 11, Tp. 21 N,, R: 4 W. W.H.

Mary Adams and William Adams her husband:  the east half
of the southwest quarter of Sec. 11, Tp. 21 N.,B. 4 W.,W.M.;
Indian Lots 3, 8 and 19, Seo. 14, Tp. 21 N., R. 4 W.M.; 74 ecres

 4fTIndian Lots 12 and 15, Seo. 11, Tp. 21 N., R. 4 W., W.M.

7
L

Warren Dicky end Mrs. Warren Dicky his wife, B. C.Willey
and Mrs, B.C. Willey: the west half of the southwest quarter
of the northeast quarter and Indian Lots 10 and 11; the south half
of the northeast of the northwest quarter of the southeasgt
quarter; the northwest ‘quarter of the northwest quarter of the
southeast quarter; the southwest quarter of the northwest gquarter
of the southeast quarter and the southeast quarter of the north-
west quarter of the southeast quarter, all being in Section 11,
Tp. 21 N., R. 4 W., W.MX.

George N, Adams and Mrs., Geo. N.Adams, his wife: 12.50
aores in Indian Lots 12 and 13, Sec. 11, Tp. €1 N., R. 4 W., WM.,
and Indian Lot 8 (the southwest gquarter of the southwest quarter
of the northwest quarter), Sec, 12, Tp. 21 N., BR. 4 W., W.M,,
except one acre therein conveyed by Joseph M, Sparr to Jam s by deed
recorded in Vol. 33 of Deeds, at page 486.

Charles Olson and Jane Doe Olson hiz wife:  the eagt
26 acres of the southwest guarter of the northeast quarter of
Sec. 16, TEp. 21 N., BR. 4 W., W.N.

Allan Bell and Blanch B. Bell .his wife: the west half
of the southwest gharter of Sec. 15, Tp. 21 N., B. 4 W., W M.

T, G.Garrison apnd Mary L. Garrison his wife: the east
half of the northwest quarter, the east half of the southwest
quarter, the southwest guarter of the northeast quarter, and the
northwest gquarter of the aouthaast quarter, of Sec. 7, Tp. 21 N.,
BR. 4 W., W.MK.

Marion Smart and Mrs. Ha.r:l.on Smert his wife:  the west
half of the southeast guarter of the northwast quarter of Sec. 17,
Tp. 21 N., B. 4 W,, W.M.

George M. Dixon and Mrs. George M.Dixon his wife:
the east half of the sputheast guarter of the northwest quarter of
Sec. 17, Tp. 21 N.;B, 4 W, W. X,
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Fred R. Bell and Mayme Bell his wife: the north half of the
northeast quarter of the southeast quarter, and the goutheast
quarter of the northeast guarter (except seven acres sold to Jean
Tedd Fredson) all in See, 16, Tp. 21 N,, B. 4 W., WM.

Jean Todd Fredson: Beginning at the northwest corner of
the southeast guarter of the -northeast quarter of Sec. 16, Tp. 21
N., E. 4 W., W.M.; thence run south on the west line of said
‘southeast guarter of northeast quarter 935 feet to a point near
the center of the creek; thence east %26.1 feet; thence north par-
allel with the west 1lina, 935 feet to the north line of said
southeast gquarter of northeast quarter; thenceé west on said north
line 326.1 feet to the place of beginning, containing 7 acres, all
in Sec. 16, Tp. 21 N., R. 4 W,, W.H,

Harry Deyette and Mrs. Harry Deyette his wife: the west
30 acres of the southeast gquarter of the northwest quarter of
Sec, 16, Tp. 21 N,, R. 4 W., W.N.

Hobert G.Johnson and Mrs. Robert C. Johnson his wife: the
northeast quarter of the northwest quarter of Sec. 17, Tp. 2L N.,
B. 4 W., W.M. '

Vietor Roberts and Mrs. Fannie Roberta his wife: the west
15 acres of the southwest quarter of the northeast quarter,and the
east 10 acres of the southeast quarter of the northwest quarter
of Sec. 16, Tp. 21 N., B. 4 W., W.K,

Warren Lincoln and Blanche W. Lincoln his wife: the south-
east quarter of the southeast quarter of See. 16, Tp. 21 N., R.
AW, W.M.

Teofil Rickert and Helena Rickert his wife: the dorthwest
gquarter of the northwest quarter,and the southwest quarter of
the northwest quarter of Sec. 17, and the east half of the
southeast quarter of the northeast guarter of Sec. 18, Tp. 21 N.,
R. 4 W., W.M.

School District No., 45, Mason O unty, Washington: the south
364.6 feet of the weat 208.7% feet of®the east 15 chains of the
east half of the southeast querter of Sec. B, Tp. 21 N,, R. 4 W.,
W.M.1lying eouth of the Skokomish river,

W. A. Hunter and Mrs. W. A, Hunter his wife: the west half
of the northwest quarter of Sec. 16, and the east half of the
northeast quarter and the southwest quarter of the northeast quar—
ter of Sec. 17, except land in the northeast quarter of the
northeast quarter of Sec. 17, 80 links by 15 chaina, sold to
Oliver Bishop, all in Tp. 21 N., R. 4 W., W.M.

Blanch B. Bell and A. L. Bell, husband and wife: the south

half of the northeast quarter of the southeast quarter of Seo. 186,
Tp. 21 N., R, 4 W., W.M.
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Joshut Jemison and Mattie Jemison his wife, and the State
of Washington: the northeast guarter of the southwest quarter

of Sec, 16, Tp. 21 N., BR. 4 W., W.M. ‘

Louis Pfundt and Mrs, Louis Pfundt his wife: the southwest
quarter of the southeast guarter of Sec. 15, Tp. 8l N., R. 4 ¥,,
W.M,

Albert Pfundt and Mrs., Albert Pfundt his wife: the south-
east quarter of the southwest quarter of Sec. 15, Tp. 21 N.,
B. 4 W., W.M.

Henry Barrett, Alice Latham and C. A.Hudson: the northeast
quarter of the northeesst guarter of Sec. 18, Tp. 21 N., B. 4 W, ,W.M.

E. J. A'Hern: the east half of the west half, and the
east half of the northeest guarter of Sec. 18, Tp. 2L N.,R. 4 W. W.H.

Puget Mill Oompany, Cherles Nuby, C.I. Pritchard, and
C. A. Hudson: the northwest quarter and the west half of the
west half of the southwest guarter of Sec. 29; the northeast guar-
ter, and the east half of the southeast quarter of Sec. 31; all in
Tp. 22 N., BR. 4 W., W.M.

D. B. Jackson, Mary A.Jackson, Puget Mill Company, and
Washington Mill Company: the northwest quarter of the southeast
quarter of Sec. 8, Tp. 21 N., R, 4 W., W.K.

Maria Jensen, Mrs. John Dockar, Arthur Jensen, Anna Jensen
Flannigan, Mrs., Lillian Wallaoce and Mrs. Lomdorf, children and
heirs at lew of EHans Jensen,deceased husband of Haria Jensen, and
Stella Jensen,widow of Carl Jensen, a deceased son of said Hans
Jensemn,deceased, and C. A. Hudson: the southwest quarter of

_t.ha southwest quarter of Sec. 8, Tp. 21 N.,R. 4 W., W.M,

Geneva A.. McNeeley and John Doe McEeeley: Government Lot
8 of Sec. 14, Tp. 21 N., B. 4 W., W.M.

Martha E. Hayward, widow of Anthony J.Hayward,deceased,
Tacoma Savings Bank and Trust Company, as the Trustee, Jamss W.
Bradley, William T. Bradley and Edith C. Bradley his wife, and
Maria A, Bradley, a widow: the southeast gquarter of the southeast
quarter of Sec. 17, Tp. 22 N.,R. 4 W., W.M.,, and the southeast
quarter of Sec. 20, To. 22 N., R, 4 W., W.M,

QOdelia Vater: the east half of the northwest quarter of
the northeast quarter of Section 18, Township 21 North, Range 4 West,
W.M., and also that parcel of land lying south of the above describ-
ed tract and north of the County road and more pariicularly describ-
ed a3 follows, towit: Beginning at the intersection of the east
1/16 line with the north 1/16 line in the above mentioned sectiom;
thence west 10 chaing; thence south 3.40 chains to the center of the
county road; thence north 84 degrees 15' East, 10.06 chains along
center line of county road; thence north 2.40 chaing to the point
of commencement, and being in the southwest quarter of the northeast
quarter of said section, township and range,containing in the
aggregate 22.85 acres, more or less.
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E, G. Wlfe: Beginning at a point 2.40 chains south of
the northezst corner of the southwest quartier of the northeast
guarter of Section IB, Township 21 Horth, Range 4 West, W,M., thence
south to the southaast cornér of seid southwest quarter of the
northeast quartéer; thence west along the south line of said south--
west quarter of the northeast quarter 10 cheins to 2 point; thence
north 16.60 chdins, more or less,to the centér of the ccunty road;
thence north 84 dagraes 15' East "10. 06 chains mlong the center line
of sald county road to the place of beginnina, excepting therefrom
the northerly 15 feet included within the right of way for said
road, and containing 17.15 acres more or less.

Ellen Young: Beginning 2t a point 16.20 ochains east of:
1/4 post west boundary of Section 2, Township 21 North, Bange 4
West, W.K., which is a post 30 feet east of the center of Olympic High-
way; run thence north 2 degrees 15' east %.33 chains; therce north
4 degreea 15' west 7.56 chains; thence east 2.73 chains to west side
of county road; thence south ‘29 degrees 45' east along west boundary
of county roed 12.36 chains to center line east and west of
sectiop 2; thence west on said line 8.50 chains to peoint of
haginning on east side of highway, containing 5.80 acres, more
or leea.

It is further ORDERED AND DECREED that the said petitioner,
City of Tacoma, & munieipal corporation, be and it is hereby granted
the righ#, at any time hereafter, to take possesdion of, appropriate
and use all of the waters, water rlghta, riparian rights, sasements
and privileges appertaining and appurtenant to the lands, real
estate and premises hereinabove desoribed, together with the right
to divert the waters of the North Fork of the Skokomish River,
and the same is hereby appropriataﬂanﬂ granted unto, and the title
shall vest in fee gimple in said City of Tacoma ap of the 1llth day
of September, 1920, and its successors forever; €heé game being for

a public use.

“ZLA AN oar—,

) f .\,.ﬁ Jud.ga.
#utered on Pa.sa-_i/.:.éL
%m ‘fw
Ko 2V, s o
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