NO. 43870-4-11

COURT OF APPEALS, DIVISION II
STATE OF WASHINGTON
STATE OF WASHINGTON, RESPONDENT
V.

KISHA LASHAWN FISHER
COREY TROSCLAIR, APPELLANTS

Appeal from the Superior Court of Pierce County
The Honorable Vicki L.. Hogan

No. 11-1-01011-4; 11-1-01002-5

BRIEF OF RESPONDENT

MARK LINDQUIST
Prosecuting Attorney

By
KIMBERLEY DEMARCO
Deputy Prosecuting Attorney
WSB # 39218

930 Tacoma Avenue South

Room 946

Tacoma, WA 98402
PH: (253) 798-7400



Table of Contents

ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF

ERROR. .ottt ettt saa e sbe e e sab s 1
1. Was Trosclair’s right to confront witnesses against him
satisfied where his non-testifying co-defendant’s statements
were sufficiently redacted and there was no improper
evidence presented from an unavailable witness?............... 1
2. Did the trial court properly deny Trosclair’s motion for
mistrial where there was no evidence presented that he
either took a polygraph test or refused to take one?............ 1
3. Has Trosclair failed to prove that the prosecutor committed
misconduct or conduct that was so flagrant and ill-
intentioned that any potential prejudice could not have been
cured by INStrUCLIONT? ....ccvvvevveriieirirrireeereeeine e eineesie e 1
4. Has Trosclair failed to show that his counsel’s performance
was deficient or that he was prejudiced by such
PErfOrmManCe? ........ocovviviiivirineeccee e 1
5. Has Trosclair failed to show that his trial contained any
prejudicial error, let alone that his trial was so rife with
error that it warranted reversal under the doctrine of
CUMUIALIVE EITOT? ...ttt 1
6. Taken in the light most favorable to the State, was
sufficient evidence presented at trial to convince a rational
fact finder that Fisher was guilty of murder? ...................... 1
7. Did the trial court properly decline to instruct the jury
regarding Fisher’s affirmative defense where she failed to
prove the elements of the defense by a preponderance of
the evIdence? .......ocoiiiiniii 1
STATEMENT OF THE CASE. ..oooioieiicrcreiecteeeeeee e 2
l. Procedure ......c.oooveiniiiiiiiie e 2
2. FaACES ..ottt 4



ARGUMENT .....iiiiiiiiiiiii it 14

1.

TROSCLAIR’S RIGHT TO CONFRONT WITNESSES
WERE NOT VIOLATED AS FISHER’S STATEMENTS
TO POLICE WERE PROPERLY REDACTED AND
THERE WAS NO IMPROPER EVIDENCE FROM
MICHELLE DAVIS PRESENTED. ......ccccccoviiiiiiininnenn. 14

THE TRIAL COURT PROPERLY DENIED
TROSCLAIR’S MOTION FOR MISTRIAL.................... 20

TROSCLAIR HAS FAILED TO PROVE THAT THE
PROSECUTOR COMMITTED MISCONDUCT THAT
WAS SO FLAGRANT AND ILL-INTENTIONED THAT
ANY POTENTIAL PREJUDICE COULD NOT HAVE
BEEN CURED BY INSTRUCTION. .....cccccovevinirnennn 22

TROSCLAIR HAS FAILED TO SHOW THAT HIS
COUNSEL’S PERFORMANCE WAS EITHER
DEFICIENT OR THAT HE WAS PREJUDICED BY
DEFICIENT PERFORMANCE. ......cooiiiiiiieeceeenns 28

TROSCLAIR HAS FAILED TO SHOW THAT HIS
TRIAL WAS RIFE WITH ERROR WARRANTING
REVERSAL UNDER THE DOCTRINE OF
CUMULATIVE ERROR. ..o, 34

THERE WAS SUFFICIENT EVIDENCE PRESENTED
AT TRIAL TO CONVINCE A REASONABLE FACT
FINDER THAT FISHER ACTED AS AN ACCOMPLICE
TOMURDER......ccooiiiiiiricece e 38

AS FISHER WAS NOT ENTITLED TO AN

AFFIRMATIVE DEFENSE INSTRUCTION, THE TRIAL
COURT DID NOT COMMIT ERROR IN REFUSING TO
GIVE ONE. ..o 43

CONCLUSTON. ..oeittecrereeeeree et ane e e 47

-1l -



Table of Authorities

State Cases

In re Davis, 152 Wn.2d 647,717,101 P.3d 1 (2004) ...ccovevveiriienee 32
In re Lord, 123 Wn.2d 296, 332, 868 P.2d 835 (1994) ....ccovveevrierrnne. 35
In re Wilson, 91 Wn.2d 487, 492, 588 P.2d 1161 (1979).....cccovvevvrennne. 40
Seattle v. Gellein, 112 Wn.2d 58, 61, 768 P.2d 470 (1989).....cccevvennee. 38
State v. Alexander, 64 Wn. App. 147, 822 P.2d 1250 (1992).......cocn..... 37

State v. Anderson, 153 Wn. App. 417,431,220 P.3d 1273 (2009).......... 26

State v. B.J.S., 140 Wn. App. 91, 98, 169 P.3d 34 (2007)...ccccvvrceerirnrne. 40
State v. Badda, 63 Wn.2d 176,385 P.2d 859 (1963)......ccccvvvevrrvennnne, 36-37
State v. Barnes, 153 Wn.2d 378, 382, 103 P.3d 1219 (2005).......ccc......... 44
State v. Barrington, 52 Wn. App. 478, 484, 761 P.2d 632 (1987),

review denied, 111 Wn.2d 1033 (1988) ....cceeiiiriiiiiieeceeee 38
State v. Benn, 120 Wn.2d 631, 633, 845 P.2d 289 (1993)....cccccvvvveeennnne. 30
State v. Binkin, 79 Wn. App. 284, 902 P.2d 673 (1995), review denied,

128 Wn.2d 1015 (1996) ..t 22,23
State v. Brett, 126 Wn.2d 136, 198, 892 P.2d 29 (1995), cert. denied,

516 U.S. 1121, 116 S. Ct. 931, 133 L. Ed. 2d 858 (1996)......cccovvenn.e. 29
State v. Brown, 132 Wn.2d 529, 561, 940 P.2d 546 (1997) ....ccccecuvvenne. 23
State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990).......covrvrene 39

State v. Carpenter, 52 Wn. App. 680, 684-685, 763 P.2d 455 (1988)......30
State v. Carter, 154 Wn.2d 71,78, 109 P.3d 823 (2005)...c..ccccvnrrcrvennenn. 39

State v. Casbeer, 48 Wn. App. 539, 542, 740 P.2d 335, review denied,
109 Wn.2d 1008 (1987)...eeeeieeeeeiee ettt 39

- 11l -



State v. Ciskie, 110 Wn.2d 263, 751 P.2d 1165 (1988) ......coeveneene. 30,33

State v. Coe, 101 Wn.2d 772, 789, 684 P.2d 668 (1984)................... 35, 37
State v. Cord, 103 Wn.2d 361,367, 693 P.2d 81 (1985) ..cccvevvveeieeieena 39
State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980)................... 39
State v. Dhaliwal, 150 Wn.2d 559, 578-79, 79 P .3d 432 (2003) ............. 23

State v. Emery, 174 Wn.2d 741, 760, 278 P.3d 653 (2012).......... 26,27, 28

State v. Gregory, 158 Wn.2d 759, 860, 147 P.3d 1201 (2006)................. 23
State v. Harvill, 169 Wn.2d 254, 258,234 P.3d 1166 (2010).....cc.cec....... 44
State v. Hoffman, 116 Wn.2d 51, 75, 804 P.2d 577 (1991) ..ccceveveviennnn 14
State v. Holbrook, 66 Wn.2d 278,401 P.2d 971 (1965).......ccccvvvrvvcnnnnn. 38

State v. Johnson, 90 Wn. App. 54, 74, 950 P.2d 981, 991 (1998) .....35, 36

State v. Joy, 121 Wn.2d 333, 338, 851 P.2d 654 (1993)....ccccivriinnnnnn 38
State v. Kinard, 21 Wn. App. 587, 592-93, 585 P.2d 836 (1979)............. 36
State v. Kitchen, 110 Wn.2d 403, 409, 756 P.2d 105 (1988).......cccon.... 35
State v. Lewis, 130 Wn.2d 700, 707, 927 P.2d 235 (1996) .......cccvvvreenne. 20
State v. Luvene, 127 Wn.2d 690, 701, 903 P.2d 960 (1995) .....ccccvv.n... 20
State v. Mak, 105 Wn.2d 692, 726, 718 P.2d 407, cert. denied,

479 U.S. 995, 107 S. Ct. 599,93 L. Ed. 2d 599 (1986)....ccocvvvvvvrvennn. 22
State v. Mabry, 51 Wn. App. 24,25,751 P.2d 882 (1988)....cccceevvrennin. 38
State v. Manthie, 39 Wn. App. 815, 820, 696 P.2d 33 (1985)....cccceenee. 22
State v. Mason, 160 Wn.2d 910, 922,162 P.3d 396 (2007) .....ccccceerunnne. 14
State v. McCullum, 98 Wn.2d 484, 488, 656 P.2d 1064 (1983).............. 38

State v. McFarland, 127 Wn.2d 322,335, 899 P.2d 1251 (1995)......29, 30

v -



State v. Riker, 123 Wn.2d 351, 368, 869 P.2d 43 (1994) ....coevrvvreneen. 44

State v. Rupe, 101 Wn.2d 664, 690, 683 P.2d 571 (1984)......c..ccvveennn.e. 20
State v. Russell, 125 Wn.2d 24, 93-94, 882 P.2d 747 (1994), cert. denied,

574 U.S. 1129, 115 S. Ct. 2004, 131 L. Ed. 2d 1005 (1995).......ccuv..s 35
State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992) .....c............ 39
State v. Stenson, 132 Wn.2d 668, 719, 940 P.2d 1239 (1997) ................. 23
State v. Stevens, 58 Wn. App. 478, 498, 795 P.2d 38, review denied,

115 Wn.2d 1025, 802 P.2d 38 (1990)....ccueiiiiiiiieee e 36, 37
State v. Sutherland, 94 Wn.2d 527, 529,617 P.2d 1010 (1980).............. 21
State v. Thomas, 109 Wn.2d 222, 743 P.2d 816 (1987) c.ccovvvvenrnnen. 29,31
State v. Thomas, 150 Wn.2d 821, 863, 83 P.3d 970 (2004) .........ccoeen.. 18
State v. Torres, 16 Wn. App. 254, 554 P.2d 1069 (1976)......ccc.cevvvennnn. 37
State v. Turner, 29 Wn. App. 282,290, 627 P.2d 1323 (1981)................ 38
State v. Walker, 136 Wn.2d 767, 772, 966 P.2d 883 (1998)............... 43,44
State v. Wall, 52 Wn. App. 665, 679, 763 P.2d 462 (1988)......ccoeereenne.e. 36

State v. Warren, 165 Wn.2d 17, 26 at FN 3, 195 P.3d 940 (2008).....23, 27
State v. Weekly, 41 Wn.2d 727,252 P.2d 246 (1952)...cccccecviieivcninnnne. 22
State v. Whalon, 1 Wn. App. 785, 804, 464 P.2d 730 (1970)................... 36

State v. Williams, 132 Wn.2d 248, 258-60, 937 P.2d 1052 (1997).......... 44

Federal and Other Jurisdiction

Beck v. Washington, 369 U.S. 541, 557, 82 S. Ct. 955,
8 L. Ed. 2d 834 (1962)..c.uiieieieectieee e 22

Brown v. United States, 411 U.S. 223, 232,93 S. Ct. 1565,
36 L. Ed. 2d 208 (1973) ittt 34



Bruton v. United States, 391 U.S. 123, 88 S. Ct. 1620,

20 L. Ed. 2d 476 (1968)...eieeeeeeeeeeecee e 14
Cuffle v. Goldsmith, 906 F.2d 385, 388 (9th Cir. 1990).........cccevvvrveenn... 31
Hendpricks v. Calderon, 70 F.3d 1032, 1040 (9th Cir. 1995)....cccccccven... 30
Kimmelman v. Morrison, 477 U.S. 365,374, 106 S. Ct. 2574, 2582,

91 L. Ed. 2d 305 (1986)......ueioeiieeeeeeeeeeeeeeee e 29, 31
Mickens v. Taylor, 535 U.S. 162, 122 S. Ct. 1237,

152 L. Ed. 2d 29 (2002)....iiiiiiiiiiiie et 31
Neder v. United States, 119 S. Ct. 1827, 1838,

144 L. Ed. 2d 35 (1999) ..ttt 34
Richardson v. Marsh, 481 U S. 200, 211, 107 S. Ct. 1702,

OS L.Ed. 2d 176 (1987 ..ciiceiteeeieee e 15
Rose v. Clark, 478 U.S. 570, 577, 106 S. Ct. 3101,

92 L. Ed. 2d 460 (1986).....ccoeiiiiiiiiiiieiie e 34
Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052,

80 L. Ed. 2d 674 (1984)...ccariiiiiiiiiiiiiereeeece e e 29, 30, 31,33
U.S. v. Necoechea, 986 F.2d 1273, 1281 (9th Cir. 1993) ....cccoviviviinnnns 32
United States v. Cronic, 466 U.S. 648, 656, 104 S. Ct. 2045,

B8O L. Ed. 2d 657 (1984).....uiieiieeeeeeeeee ettt 28
Yarborough v. Gentry, 540 US. 1, 8,124 S. Ct. 1,

157 L. Ed. 2d 1 (2003) it eeea e 31,33
United States v. Molina, 934 F.2d 1440, 1447-48 (9th Cir. 1991)........... 31

Constitutional Provisions

Sixth Amendment, United States Constitution...............ccoeeenrvnnenn. 14,28, 33

-VI -



Statutes

RCW 9A.08.020(3)(8) crrvveveveveveeereeeessesseesssecesseeeseseseeeeeeeeeseeseseeeeesseneene 40
RCW 9A.32.030(1)(C) cerveererereereeeereremeeseeesesserseeesssesesereesseeseseseees 40, 44, 45
RCW 9A.32.050(1)(D) e rvvvvveveeeeereereensrereeeseeeeeeeeeeseseeeeeeeesesseseesereeseeseneeen 42
RCW 9A.36.021(1)(8) ervvvveeereeeeereeeeeeeresesseeseeeeseeseressersesessseeeeesesseesessenen 42
RCW 9A.36.021(1)(C) cerererrreveeeeeeerereseseeeeeeeseeeeeeereessesseseeeeesseessesseeesssessi 42
RCW 9A.36.021(1)(€) crrerrrvvveeeeeeeeearreresereeeeesseeeeeeeseseeeeeseeeeeseeeseeeseeeesesesri 42
ROW 9ASE.190 ......reeeveveeeeereoeeeeseeeseeseseeoeesessesesesress e eeeseeeeeeseseeees 41

Rules and Regulations

R 3. S e e e et e 2
CIR 4.14(C) crie ettt et e 15
Other Authorities

WPTC 10,00 e e e e e s 45

-vil -



ISSUES PERTAINING TO APPELLANT'S ASSIGNMENTS OF
ERROR.

1. Was Trosclair’s right to confront witnesses against him
satisfied where his non-testifying co-defendant’s statements were
sufficiently redacted and there was no improper evidence presented
from an unavailable witness?

2. Did the trial court properly deny Trosclair’s motion for
mistrial where there was no evidence presented that he either took
a polygraph test or refused to take one?

3. Has Trosclair failed to prove that the prosecutor committed
misconduct or conduct that was so flagrant and ill-intentioned that
any potential prejudice could not have been cured by instruction?
4. Has Trosclair failed to show that his counsel’s performance
was deficient or that he was prejudiced by such performance?

5. Has Trosclair failed to show that his trial contained any
prejudicial error, let alone that his trial was so rife with error that it
warranted reversal under the doctrine of cumulative error?

6. Taken in the light most favorable to the State, was
sufficient evidence presented at trial to convince a rational fact

finder that Fisher was guilty of murder?
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7. Did the trial court properly decline to instruct the jury
regarding Fisher’s affirmative defense where she failed to prove

the elements of the defense by a preponderance of the evidence?

B. STATEMENT OF THE CASE.

1. Procedure

In March, 2011, the State charged KISHA LASHAWN FISHER
(Fisher) and COREY TROSCLAIR (Trosclair) each with one count of
murder in the first degree, committed in furtherance of robbery. CPF! I;
CPT 1. On February 23, 2012, the State amended each information to
include one count of murder in the second degree, predicated upon an
attempt to commit assault in the second degree. CPF 25-26; CPT 11-12.

The case was called for trial on May 10, 2012, before the Honorable Vicki
L. Hogan. RP 4. On May 22, 2012, the parties held a CrR 3.5 hearing to
determine whether statements made by the defendants to police were

admissible. RP 44-143, The court determined the statements were

admissible. RP 156-58.

! Fisher and Trosclair were tried together and their cases have been consolidated on direct
appeal. However, as both defendants filed their designations of clerk’s papers separately,
they are not sequentially numbered. The State will cite to clerk’s papers for Fisher as
“CPF” and for Trosclair as “CPT.” The entirety of the trial transcript is sequentially
numbered; therefore citations to the verbatim report of proceedings for the trial will be to
“RP.” Citations to any proceedings which were not part of the sequentially-numbered
trial transcript will be to “RP” followed by the date of the hearing.
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On July 12, 2012, the parties were still engaged in pretrial matters.
See RP 206. On that date, Trosclair filed a motion to sever his case from
Fisher, arguing that Fisher’s statements to officers could not be
sufficiently redacted to remove references to him. RP 208-19. The court
denied the motion, but made additional redactions to Fisher’s statement.
RP 218-19, 220-21, 237-46. The court also considered whether statements
made by Michelle Davis, made the day of tﬁe crime and the day following,
were admissible as excited utterances. RP 283-94. The court admitted the
statements made shortly after the crime, but excluded statements made the
following day. RP 293-94.

Testimony began July 23, 2012 before a jury. RP 378. On July
30, 2012, during the State’s case-in-chief, Trosclair moved for mistrial
alleging that the State improperly elicited testimony regarding a polygraph
test that Trosclair’s cellular phone was within a specific distance of the
victim, that Michelle Davis identified Trosclair from a photomontage, and
that Fisher’s statement to the police identified Trosclair as her brother. RP
867-68. The court denied the motion for mistrial. RP 872-73, 880.

On August 15, 2012, the jury found both defendants guilty as
charged, and that the defendants, or an accomplice was armed with a
firearm during the commission of the crime. CPF 198, 199, 200; CPT

237,238, 239. The State dismissed the second degree murder charge, as
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the defendants had been convicted of the more serious crime of murder in
the first degree. CPF 213-15; CPT 240-42.

On AugL;st 24,2012, the court sentenced Fisher to standard-range’
sentence of 290 months, with a 60-month firearm sentence enhancement,
for a total sentence of 350 months in custody. CPF 218-31. On
September 21, 2012, the court sentenced Trosclair to a high-end, standard-
range” sentence of 493 months, together with a 60-month firearm sentence
enhancement, for a total sentence of 553 months in custody. CPT 409-24.

Each defendant filed a timely notice of appeal. CPF 242; CPT

425.

2. Facts

On January 16, 2011, at approximately 8:30 p.m. in Lakewood,
Washington, Lenard Masten received a telephone call, informed his
girlfriend, Michelle Davis*, that he was going to the store and asked if she

wanted anything. RP 519-20. Shortly after Mr. Masten left the apartment,

? Fisher had an offender score of one, giving her a standard range of 250-333 months for
murder in the first degree. CPF 218-31.

* Trosclair had an offender score of eight, giving him a standard range of 370-493 months
for murder in the first degree. CPT 218-31.

* Michelle Davis died prior to trial for reasons unrelated to this case. RP 259. Her
statements to Denise were admitted as excited utterances. RP 293-94. Also, as evidence
was presented from sisters Michelle Davis, Denise Davis, and Nadise Davis, and their
mother, Marlene Davis, the State refers to.each woman by her first name only to avoid
undue confusion. The State does not intend any disrespect by the familiarity.
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Michelle heard a loud noise and looked out the apartment window. RP
519-20. She saw a black male standing over Mr. Masten. RP 519-20.

Michelle’s sisters Nadise and Denise, lived at the same apartment
complex, along with their mother Marlene, who worked as the manager
for the apartments. RP 474-75, 559. Nadise was visiting Denise when she
heard a gunshot. RP 479. When she looked outside, she saw Mr. Masten
trying to fight someone. RP 479. She immediately went out to assist
because she thought he looked like he was hurt. RP 479. She saw a black
man digging through Mr. Masten’s pockets before looking up at her. RP
480-81. She also saw a second black man, this one with a 9 mm handgun
in his left hand, come running down the stairs from the direction of Mr.
Masten’s apartment. RP 480-81. Both men ran past her and she saw what
looked like a truck drive quickly away. RP 480, 485. She went to Mr.
Masten and saw that he had been shot in the stomach. RP 486. Nadise
called 911. RP 489. Michelle, who had been screaming through the
window of the apartment she shared with Mr. Masten, came down and
took Mr. Masten’s cellular telephone. RP 488, 494,

Denise also heard the gunshot. RP 510. She looked out her
window and saw a black male leaning over someone lying on the ground
and heard the male cursing loudly. RP 510. She thought people were

fighting, so she ran outside and drove her van toward the altercation. RP
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510-11. She saw a dark Ford Expedition with its lights off and a black
male driving pull out of the parking lot just as she arrived. RP 511.

When she reached Mr. Masten, Michelle and Nadise were already
with him. RP 512, 515. She heard Mr. Masten tell Michelle to call his
mother. RP 512. As other residents and police started to arrive, Michelle
handed her a wad of bills and asked her to keep it for her. RP 516.
Michelle then took two backpacks from her apartment and put them in
Denise’s apartment. RP 517.

A neighbor drove Michelle and Denise to the Hilltop so they could
go to St. Joseph’s Hospital, where Mr. Masten had been taken. RP 517.
Hospital staff would not allow Michelle to see Mr. Masten, so the women
walked to their brother’s house, which was nearby. RP 520. Michelle
called Mr. Masten’s nephew’, Joseph Adams, to inform him of the
situation. RP 520.

Joseph Adams picked up the women from their brother’s house.
RP 521. Michelle informed him that she had left Mr. Masten’s drugs, gun,
and money at Denise’s apartment. RP 522. The trio went to Denise’s
apartment to retrieve the backpacks, which had the listed items inside. RP
523-24. Michelle informed Denise that she had taken the backpacks

because she thought that Mr. Masten would survive his injuries and did
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not want the police finding the unlawful items and filing drug or gun
charges against him. RP 524.

Shannon Henderson lived at the apartments and was home the
night of the shooting. RP 429, 433. She heard a man say, “what’s up
nigga,” then she heard one gunshot. RP 433. She peeked out her window
and saw a man standing over Mr. Masten and going through his pockets.
RP 434-35. She also saw another man go up the stairs toward Mr.
Masten’s apartment and come back down quickly. RP 434. When the
second man came back down the stairs, both men left the area
immediately. RP 435. She saw a black SUV leave the parking lot. RP
436. Later, she did not identify any person presented in a photomontage
containing Joseph Adams. RP 439, 673-75, 1565.

Aaron Howell also lived in the apartments in Lakewood on the
night of the shooting. RP 1044. He was in his living room when he heard
what he immediately recognized as a gunshot. RP 1045. He went outside
and saw a man standing in the parking lot. RP 1047. He and the man
looked at each other for a couple of minutes before the man turned around
and left. RP 1047-48. He was able to see three-quarters of the man’s face

very well, as it was lit from the side by overhead lights. RP 1057. He saw

* Joseph Adams is not related to Mr. Masten, but several people testified that they
referred to each other as “nephew” and “uncle.” See RP 1314, 1324.
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