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I. COUNTERSTATEMENT OF THE ISSUES

1. Whether the Defendant’s claim of insufficient evidence
must fail when, viewing the evidence in a light most favorable to the State,
a rational trier of fact could have found that the State proved the essential

elements of the charged offenses beyond a reasonable doubt?

2. Whether the trial court properly found: (1) that the
language of RCW 9A.46.020(2)(b) does not require that State prove that a
defendant simultaneously had both the present and future ability to carry
out his or her threat; and (2) that the plain language of the statute stands
merely for the proposition that if it appears to the victim that the defendant
did not have the present ability to carry out the threat and also did not have
the future ability to carry out the threat, then the threat would not qualify
as harassment since it appeared that the defendant would never have the

ability to carry out the threat?

3. Whether the trial court abused its discretion in rejecting the
Defendant’s claim of juror misconduct when: (1) the Defendant failed to
show that the juror improperly hid information that, if revealed, would
have supported a challenge for cause; and (2) the juror properly applied
her life experiences during deliberations and did not interject “highly
specialized information that was outside the realm of a typical juror’s

general life experience?”



II. STATEMENT OF THE CASE
A. PROCEDURAL HISTORY

The Defendant, Kane Boyle, was charged by an amended
information filed in the Kitsap County Superior Court with one count of
Felony Harassment (Threats to Kill) and one count of Felony Harassment
(Criminal Justice Participant). CP 69-72. Following a jury trial the
Defendant was found guilty of Felony Harassment (Criminal Justice
Participant). CP 120. The jury found the Defendant not guilty on the
other count. CP 120. After denying a motion for a new trial, the trial
court imposed a standard range sentence. CP 420, 423. This appeal

followed.

B. FACTS

On December 21, 2011, Officer Stephen Morrison of the Port
Orchard Police Department was on patrol and drove through the parking
lot of a bar and restaurant named “Tommy C’s.” RP 70, 75-77.! As he
drove through the parking lot, Officer Morrison saw a man get out of a
parked truck and stumble up towards a nearby business. RP 78. The man

was staggering and “wobbly,” and as he approached the building it

' The Report of Proceedings in the present case includes the actual trial below as well as
several pre-trial and post-trial hearings. The trial itself began on December 4 and
continued through December 11. The transcript of the actual trial is contained in three
consecutively paginated volumes, and references to the trial portion of the transcripts will
be cited in this brief as “RP.” References to the pre-trial and post-trial hearings will be
cited as “RP (date).”



appeared that he was unzipping his pants in an effort to urinate on the
building. RP 78. Officer Morrison turned on the spotlight on his patrol
car and illuminated the man. RP 79. The man then stopped what he was
doing and returned to the truck. RP79. Officer Morrison parked nearby

and watched the truck. RP 80-81.

After a few minutes, the truck began to back out of its parking stall
until it was in a position where the driver would have been able to see
Officer Morrison’s patrol car. RP 81. The truck then pulled back into the
parking spot. RP 81-82. Officer Morrison then moved his patrol car to a
lower parking lot where his car would be less visible to the truck and its

driver, and continued to watch the truck. RP 82.

After approximately ten minutes, the truck again pulled out and
began to drive through the parking lot. RP 82. Officer Morrison followed
the truck as it briefly left the parking lot and went onto to adjacent street,
but the truck then turned back into the parking lot and parked near
“Tommy C’s.” RP 82-83. Officer Morrison pulled in behind the truck

and activated the emergency lights on his patrol car. RP 83.

Officer Morrison contacted the driver (later identified as the
Defendant) and asked for his license, registration, and insurance proof of
insurance. RP 86. The Defendant’s speech was slurred and Officer
Morrison could smell a strong odor of alcohol on the Defendant. RP 87-
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88.

Ofticer Morrison testified that it was apparent (based on the tone
of the Defendant’s voice and his responses to the officer) that the
Defendant was becoming “increasingly agitated” throughout the contact.
RP 89. Officer Morrison ultimately decided to arrest the Defendant for
DUI, had him step out of the truck, placed the Defendant in wrist
restraints, and explained to him that he was under arrest. RP 89-90. At
this point the Defendant became ‘“very angry” and started yelling
profanities at the officer, including “Fuck you swine, I hope you burn in

hell.” RP 90.

Officer Morrison then walked the Defendant to the patrol car and
seated him in the back seat. RP 91. The Defendant was then advised of
his Miranda warnings, and throughout the reading of the warnings the
Defendant continued to curse at the officer. RP 91-92. Officer Morrison
then called for a tow truck to impound the Defendant’s vehicle, and he
began filling out an impound form. RP 93. During this time the
Defendant remained in the back of the patrol car where he was “getting
worked up more and more.” RP 93. The Defendant then began yelling

again and started kicking the side panel of the patrol car. RP 93-94.

The tenor and the subject matter of the Defendant’s comments
began to change at this point, and Officer Morrison began noting the
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specific statements that the Defendant made while waiting for the tow
truck and on his way to (and after his arrival at) the Kitsap County jail.
RP 94-95. The specific statements made by the Defendant included the

following:
threats:

“People will look you and your family up and do them in. I
would never threaten your family.” RP 96-97.

“I would never attack children, but cops and child
molesters were fair game.” RP 97,

“People should shoot you guys in the face, and I will be
glad when they do. I would not do it myself, but you know
someone will.” RP 98.

“Remember Forza Coffee, it was good stuff.” RP 98.2

“Forza Coffee, that’s what should happen to all cops and
their families.” RP 99.

“You wait and see what happens when I get out . . . I’'m not
threatening you.” RP 99,

“I hope your children die.” RP 100.
“Punch me in the face, twice. I know you want to.” RP 100.

“Someone will kill you and your family. I’'m not saying it’s
going to be me, but someone is going to snipe cops and
their families.” RP 102.

“Fuck your face, fucking swine. Read my record. Read it
twice.” RP 101.

Officer Morrison testified that he wrote the Defendant’s statements down

as they were being made and that the Defendant repeated several of these

? Officer Morrison testified that he understood the statement regarding “Forza Coffee” to
be a reference to the murder of four Lakewood Police officers that occurred at a Forza
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statements multiple times. RP 96, 123-24. The Defendant also made other
statements that Officer Morrison wasn’t able to write down at the time or

that he didn’t recall clearly enough to include in the report. RP 96.

Officer Morrison explained that these statements were of particular
concern to him. RP 94-95. Officer Morrison described the Defendant’s
tone of voice as “extremely angry” and further stated that the Defendant
was “furious.” RP 96. The Defendant was angry throughout the period in
which these comments were made, and at no time did it appear that the

Defendant was joking. RP 97.

As the Defendant had told him to “check his record,” Officer
Morrison checked the Defendant’s criminal history record on the
computer terminal in his patrol car and saw that the Defendant had a
previous conviction for assault. RP 101-02. Officer Morrison explained
that this fact concerned him, as did the fact that the Defendant wanted him

to know about the criminal history. RP 101-02.

Officer Morrison further testified that he felt threatened by the
Defendant’s comments, and was concerned about his own safety and the
safety of his family. RP 102-03. Officer Morrison acknowledged that he
did not think that something might happen while the Defendant was in the

patrol car or on the way to jail, but Officer Morrison was concerned what

Coffee shop. RP 98-99.



the Defendant might do when he was released from jail. RP 103.

Officer Morrison acknowledged that he as a police officer this was
not the first time he had been threatened, but he explained that this

instance was different from other instance as it was distinguished by:

Just the fury that he was emanating. He was so angry that
you could just — [ mean, it was almost palatable in the car.
You can almost cut the anger with a knife. It was so thick
in the car. And the way he kept repeating stuff. And he
would say, well — and he’d follow it up with, “Well, I'm
not threatening you,” I mean, he knew what he was saying
because he’s following that comment up with, “Well, 'm
not threatening you.”

RP 104. Furthermore, Officer Morrison explained that the Defendant

would then follow those comments up with additional threats. RP 104.

Officer Morrison further testified that he did not routinely discuss
the events of his day with his wife or family. RP 105. After his interaction
with the Defendant was over, however, Officer Morrison discussed the
episode with his wife as he wanted her to be “very vigilant” and wanted
her to be on the lookout for unknown cars or people or anything that
looked “weird.” RP 106-07. When he was asked why he chose to discuss

the incident with his wife, Office Morrison stated,

Because of the threats that he had made towards my family.
You know, when he was saying some of this stuff, he was
referring to my family. That concerned me greatly because
it’s not that difficult to find out who a person is and where
they live, you know, with the information age that we live
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in today. But I was really concerned about those
comments, specifically towards my family, that he could
possibly show up at my house or wait for someone to be
leaving and — I don’t know? It concerned me greatly.
That’s why I had a discussion with my wife about what was
said, not specifics, but that there was threats to me, her, the
family.

RP 106.

At the conclusion of evidence the parties reviewed the proposed
jury instructions. RP 163. With respect to the “to convict” instruction for
the crime of harassment of a criminal justice participant, the Defendant
proposed an instruction which included the following phrase as an

element,

That it was apparent to Stephen Morrison that the
defendant had the present and future ability to carry out the
threat.

CP 84. The Defendant claimed this language was necessary because the
statute included language that “it is not felony harassment if it is apparent
to the criminal justice participant that the defendant does not have the
present and future ability to carry out the threat.” RP 169-70. See also
RCW 9A.46.020(2)(b) (“Threatening words do not constitute harassment
if it is apparent to the criminal justice participant that the person does not
have the present and future ability to carry out the threat”). The Defendant
argued that the statutory language meant that a threat could only constitute

harassment if “the circumstances are such that a person has the present



ability to carry out a threat as well as the future ability.” RP 175.

The State argued that the Defendant’s reading of the statute lead to
an absurd result because the harassment statute specifically provides that a
threat can be a threat to do something “immediately” or “in the future.”
RP 170-72. Thus it would be bizarre to conclude that the statute meant
that for a criminal justice participant a threat only constituted harassment
if the threat could be carried out both in the present and in the future. RP
172, 174. The State thus proposed an instruction that said that it is not
harassment “if it is apparent to the criminal justice participant that the

person does not have the ability to carry out the threat.” RP 173; CP 106.

The trial court ultimately declined to give the Defendant’s
proposed instruction and gave the State’s proposed instruction. RP 194;
CP 106. The trial court further explained its understanding of the statutory

language at issue as follows:

Well, the sentence is phrased in the negative. “Threatening
words do not constitute harassment if it is apparent to the
criminal justice participant that the person does not have
the present and future ability to carry out the threat.” This is
an exception —

But this sentence is phrased as an exception, not as an
element. “Threatening words do not constitute harassment
if it is apparent to the criminal justice participant that the
person not have the present . . .”

Doesn’t have the present ability and if he doesn’t have
the future ability. But if he has either the present ability or

9



the future ability, then it is felony harassment. Can you see
my thinking on that? The way the sentence is an exception
to the general rule.

RP 187-88. The trial court further explained,

So I think what the legislature meant to say there is that
threats do not constitute a harassment if the officer knows
that the person does not have the present ability and it is not
harassment if the person does not have the future ability.
But if he has either the present or the future ability, the
threat is real. I can’t believe that the legislature would have
any other thoughts about that.

And I think the state’s instruction which says [“]it is not
harassment if it is apparent to the criminal justice
participant that the person does not have the ability to carry
out the threat[] is actually a good compromise under the
circumstances because arguably you could read ability to
be present ability or future ability. 1 think that the
legislature thought that if the threat was credible, that it was
actionable. That’s my ruling on that.

RP 194-95.

The jury ultimately found the Defendant guilty of the charge of

Felony Harassment of a Criminal Justice Participant. CP 120.

Prior to sentencing the Defendant filed a motion for a new trial
pursuant to CrR 7.5. CP 354. In the motion the Defendant again raised
the issue of the jury instruction discussed above, and the Defendant also
claimed that a juror had failed disclose that she had a prior experience that
was similar to the charged offense. CP 354-66. Defense counsel claimed

that she had talked to Juror #4 after the verdict was returned and that she
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believed Juror #5 mentioned that she had been held for 12 hours by an

individual who had threatened her. CP 367.

In response the trial court summoned Juror #4 to court for a future
hearings and testimony on the allegations. RP (12/20) 19-21. At the
hearing the juror testified that after the trial she did have a conversation
with defense counsel about her prior experiences. RP (1/11) 4. At the
hearing defense counsel asked the juror to explain the nature of the
conversation and her previous experiences, and the juror testified that
other jurors had raised some questions regarding use of notes to document
an incident. RP (1/11) 4. The juror explained that she works as a nurse
and that she discussed with the other jurors that when an incident occurs at
work she will take notes and then write a report and that the report (and

not the notes) are considered the “finalized statement.” RP (1/11) 4-5.

Defense counsel then asked the juror if she had discussed being
held hostage and threatened by a patient. RP (1/11) 5. The juror answered
“No,” and she also testified that she had not said she had been held
hostage. RP (1/11) 5. Defense counsel asked if she had mentioned a
“time frame of 12 hours,” and the juror testified that she had said that she
worked a “12 hour shift.” RP (1/11) 5-6. The juror also specifically
testified that during deliberations she had never discussed being held

hostage for 12 hours. RP (1/11) 7.
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The juror did acknowledge that there had been occasions when
patients at the hospital had made threats or had tried to kick at her. RP
(1/11) 4-5, 8. She also mentioned that she wouldn’t be able to pick the
person out of crowd. RP (1/11) 9. The juror also acknowledged that she
had not disclosed her experiences during voir dire. RP (1/11) 7. The juror
explained, however, that when the court asked the jurors if they had had
any similar experiences, that she had not drawn a connection between
what had happened to her and the charges in the case. RP (1/11) 9-10.
When asked if she had any prejudice or anger towards the Defendant
based on anything that ever happened to her at work, the juror specifically

answered “No.” RP (1/11) 10.

At the conclusion of the hearing the trial court denied the motion
for a new trial. RP (1/11) 18-19. The trial court explained that he found
the juror’s testimony to be “truthful in every respect,” and that her
experiences as a nurse was very dissimilar from a law enforcement officer
and his family being threatened with death by an arrestee. RP (1/11) 17-
18.  The court thus found that the juror’s failure to disclose this
information when the court asked if any of the jurors had had similar
experiences was not an “omission.” RP (1/11) 18. The court also noted
that it found that her experiences with not being able to remember the

person who had threatened her was not “anything other than a common
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experience of all people and, of course, the jury is entitled to and
encouraged to use their life experience and common sense in their

deliberations.” RP (1/11) 18.

The trial court subsequently entered written findings of fact and

conclusions of law noting, among other things,

That the juror did not describe this incident in voir dire
because it did not appear to be germane to any of the
questions asked of her in voir dire.

That the experiences of the juror were not something
about which she was directly asked and that she did not fail
to disclose any information that she was asked to disclose.
Furthermore, even if she had disclosed the information it
would not have given rise to a successful challenge for
cause. Furthermore, the experiences that she described in
deliberation were a valid application of life experience and
common sense used to weigh and evaluate the evidence
presented at trial, and was not the introduction of any
improper new evidence concerning the case.

CP 421-22.

® The trial court, as it had done at trial, also rejected the Defendant’s arguments regarding
the jury instructions on harassment of a criminal justice participant. RP (12/28) 12-13.
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III. ARGUMENT

A. THE DEFENDANT’S CLAIM OF
INSUFFICIENT EVIDENCE MUST FAIL
BECAUSE, VIEWING THE EVIDENCE IN A
LIGHT MOST FAVORABLE TO THE STATE,
A RATIONAL TRIER OF FACT COULD
HAVE FOUND THAT THE STATE PROVED
THE ESSENTIAL ELEMENTS OF THE
CHARGED OFFENSES BEYOND A
REASONABLE DOUBT.

The Defendant argues that the evidence presented below was
insufficient to support the guilty verdict. App.’s Br. at 11. This claim is
without merit because, viewing the evidence in a light most favorable to
the State, a rational trier of fact could have found that the State proved the

essential elements of the crimes beyond a reasonable doubt

Evidence is sufficient to support a conviction if, viewed in the light
most favorable to the State, it permits any rational trier of fact to find the
essential elements of the crime beyond a reasonable doubt. State v.
Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). A claim of
insufficiency admits the truth of the State's evidence and all reasonable
inferences that a trier of fact can draw from that evidence. Salinas, 119
Wn.2d at 201. An appellate court is to defer to the trier of fact on “issues
of conflicting testimony, credibility of witnesses, and the persuasiveness
of the evidence.” State v. Thomas. 150 Wn.2d 821, 874-75, 83 P.3d 970

(2004). Circumstantial evidence and direct evidence are equally reliable.
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State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). A court may
infer specific criminal intent of the accused from conduct that plainly
indicates such intent as a matter of logical probability. State v. Locke, 175
Wn.App. 779, 788, 307 P.3d 771 (2013), citing State v. Goodman, 150

Wn.2d 774, 781, 83 P.3d 410 (2004).

A defendant is guilty of harassment if, without lawful authority, he
or she “knowingly threatens ... [t]o cause bodily injury immediately or in
the future to the person threatened or to any other person,” and “by words
or conduct places the person threatened in reasonable fear that the threat
will be carried out.” RCW 9A.46.020(1). This form of harassment is a
class C felony if the defendant harasses a criminal justice participant who
is performing his or her official duties at the time the threat is made; or the
person harasses a criminal justice participant because of an action taken or
decision made by the criminal justice participant during the performance
of his or her official duties. RCW 9A.46.020(2)(b)(iii) and (iv). For the
purposes these sections relating to criminal justice participants, the fear
from the threat must be a fear that a reasonable criminal justice participant

would have under all the circumstances. RCW 9A.46.020(2)(b).*

The crime of harassment applies only to “true threats.” A true

* RCW 9A.46.020(2)(b) also includes a sentence stating that “Threatening words do not
constitute harassment if it is apparent to the criminal justice participant that the person
does not have the present and future ability to carry out the threat.” That sentence will be
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threat is a serious threat, not one said in jest, idle talk, or political
argument. Locke, 175 Wn.App. at 790, citing State v. Kilburn, 151 Wn.2d
36, 43, 84 P.3d 1215 (2004) (citing United States v. Howell, 719 F.2d
1258, 1260 (5th Cir.1984)). Stated another way, communications that
“bear the wording of threats but which are in fact merely jokes, idle talk,
or hyperbole™ are not true threats. Locke, 175 Wn.App. at 790, citing State
v. Schaler, 169 Wn.2d 274, 283, 236 P.3d 858 (2010). The nature of a
threat “depends on all the facts and circumstances, and it is not proper to
limit the inquiry to a literal translation of the words spoken.” State v. C.G.,
150 Wn.2d 604, 611, 80 P.3d 594 (2003) (“the nature of a threat depends
on all the facts and circumstances, and it is not proper to limit the inquiry
to a literal translation of the words spoken™). Thus, statements may
“connote something they do not literally say....” Locke, 175 Wn.App. at
790, citing Planned Parenthood of Columbia/Willamette, Inc. v. A.C.L.A.,
290 F.3d 1058, 1085 (9th Cir.2002). Consistently with this recognition,
our court has held that “whether a statement is a true threat or a joke is
determined in light of the entire context” and that a person can indirectly
threaten to harm or kill another. Locke, 175 Wn.App. at 790, citing
Kilburn, 151 Wn.2d at 46, 48. Further, “[t]he speaker of a ‘true threat’

need not actually intend to carry it out. It is enough that a reasonable

discussed in the next section of the brief,
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speaker would foresee that the threat would be considered serious.” Locke,

175 Wn.App. at 790, citing Schaler, 169 Wn.2d at 283 (citation omitted).

In addition, this Court has explained that neither RCW 9A.46.020
nor the definition of ‘threat’ in RCW 9A.04.110 requires the State to prove
a “nonconditional present threat.” State v. Cross, 156 Wn.App. 568, 582,
234 P.3d 288 (2010), citing State v. Edwards, 84 Wn.App. 5, 12, 924 P.2d
397 (1996) (The State is not required to prove a “nonconditional present
threat” where the charging statute and applicable statutory definitions do
not establish such an element). Assuming evidence shows the victim's
subjective fear, the standard for determining whether the fear was
reasonable is an objective standard considering the facts and
circumstances of the case. State v. Alvarez, 74 Wn.App. 250, 260-61, 872

P.2d 1123 (1994), aff’d, 128 Wn.2d 1, 904 P.2d 754 (1995).

In the present case the Defendant argues that the State presented
insufficient evidence because the Defendant’s statements merely
expressed his “political views” that police officers were properly in danger
from attacks by citizens. App.’s Br. at 11. The Defendant also argues that
the evidence was insufficient to show that a reasonable police officer
would interpret the Defendant’s statements as a genuine threat. App.’s Br.

at 11, 14, 18.

In support of his claims, the Defendant cites this Court’s recent
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decision in Locke, 175 Wn.App. 779. App.’s Br. at 19. The Defendant
specifically claims that this Court in Locke found that two emails sent by
the defendant in that case were not true threats and were “more in the
nature of hyperbolic political speech.” App.’s Br. at 19. This claim,
however, is incorrect, as this Court specifically found that the second
email did constitute a true threat when viewed in combination with a third
communication.  Furthermore, this Court’s reasoning in Locke is

instructive and applicable to the present case, as discussed below.

In Locke, the defendant first sent two email messages to the
Governor through a section of the Governor’s website. Locke, 175
Wn.App. at 785. In the first email message the defendant identified
himself by name and listed his “city” as “Gregoiremustdie.” Id at 785.

The message itself stated,

I hope you have the opportunity to see one of your family
members raped and murdered by a sexual predator. Thank
you for putting this state in the toilet. Do us a favor and pull
the lever to send us down before you leave Olympia.

Id at 785. In a second email sent minutes later, the defendant called the
Governor a name and then stated “You should be burned at the stake like
any heretic.” Id. Finally, a few minutes later the defendant accessed
another section of the Governor’s website titled, “Invite Governor

Gregoire to an Event.” Id at 786. Through a form on this web page,

18



Locke requested an event