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A, Appellant’s Assignments of Error

1) The trial court erred by refusing to order Mr. Chargualaf’s
attorney to provide his client a copy of his file pursuant to
RPC 1.16(d).

2) The trial court erred by refusing to order Mr. Chargualaf’s
attorney to provide his client a copy of appropriately redacted
discovery, pursuant to CrR 4.7(h)(3).

B. State’s Restatement of Issues Pertaining to Appellant’s
Assignments of Error

1) The State is not a party to disputes between Mr. Chargualaf and
his attorney regarding retention of his file. But in regard to
Chargualaf’s attorney’s refusal to release discovery to him, no
error occurred because CrR 4.7(h)(3) prohibits the attorney
from releasing discovery unless approved by the prosecutor or
the court.

2) CrR 4.7(h)(3) provides that “a defense attorney shall be
permitted to provide a copy of [discovery] materials to the
defendant after making appropriate redactions....” Therefore,
the trial court should permit Chargualaf’s attorney to provide
to Chargualaf appropriately redacted copies of discovery, if
the redacted copies are first approved by the trial court or the
prosecutor.

C. Facts,
For the purposes of the issue presented in this appeal, the State

accepts Chargualaf’s statement of facts. RAP 10.3(b).
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D. Argument

1) The State is not a party to disputes between Mr, Chargualaf and
his attorney regarding retention of his file. But in regard to
Chargualaf’s attorney’s refusal to release discovery to him, no
error occurred because CrR 4.7(h)(3) prohibits the attorney
from releasing discovery unless approved by the prosecutor or
the court.

Chargualaf contends that upon termination of the representation his
attorney was required to give him a copy of his entire file. Appellant’s
Opening Brief at 3-4. To support this contention, Chargualaf cites
Washington State Bar Association (WSBA) Advisory Opinion 181 and
RPC 1.16{d). But WSBA Advisory Opinion 181 does not address facts
that are helpful to consideration of the instant case, because Advisory
Opinion 181 does not discuss CrR 4.7(h)(3), and if involves an attorney’s
lien on a retained client’s file, rather than a court-appointed attorney’s
court-rule based retention of an indigent defendant’s file.

WSBA Advisory Opinion 2117 is more on point with the facts of
the instant case. This Advisory Opinion opines that “[a]t the conclusion of
the representation... the obligation of the attorney is fto] turn the file over

to the client.” Id. at 3. But the opinion clarifies an exception to the

general rule, with the following question and answer:
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May a lawyer decline a request from the client or a former client to
produce a copy of the file regardless of the cost?

The answer would be “no” subject only to the restrictions of the
Criminal Rules, including Cr4.7 h (3)....

Id. Additionally, Advisory Opinion 1305 opines that “the Rules of
Professional Conduct do not require disclosure of what a statute prohibits
be disclosed.”

The Criminal Rules provide as follows:

(3) Custody of Materials. Any materials furnished to an attorney

pursuant to these rules shall remain in the exclusive custody of the

attorney and be used only for the purposes of conducting the
party's side of the case, unless otherwise agreed by the parties or
ordered by the court, and shall be subject to such other terms and
conditions as the parties may agree or the court may provide.

Further, a defense attorney shall be permitted to provide a copy of

the materials to the defendant after making appropriate redactions

which are approved by the prosecuting authority or order of the
court,
CrR 4.7(h)(3).

The State does not have an attorney-client relationship with the
defendant, and the State should not be made a party to any dispute
between Chargualaf and his client. Thus, with the exception of discovery
provided to Chargualaf’s atforney, the State has no position in regard to

any part of Chargualaf’s file that is retained by his attorney. In regard to

discovery, however, CrR 4.7(h)(3) clearly provides that “a defense
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attorney shall be permitted to provide a copy of the materials to the
defendant after making appropriate redactions which are approved by the
prosecuting authority or order of the court,”

But, notwithstanding the rule’s conditional authorization for
release of redacted discovery, CrR 4.7(h)(3) prohibits Chargualaf’s
counsel from providing the discovery, unless agreed by the parties or
ordered by the court. In the instant case, the parties did not agree to
release of the discovery, and the court did not order release of the
discovery. RP 1-6. Thus, Chargualaf’s trial counsel was ethically and

legally prohibited from releasing the discovery.

2) CrR 4.7(h)(3) provides that “a defense attorney shall be
permitted to provide a copy of [discovery| materials to the
defendant after making appropriate redactions....” Therefore,
the trial court should permit Chargualaf’s attorney to provide
to Chargualaf appropriately redacted copies of discovery, if
the redacted copies are first approved by the trial court or the
prosecutor.

Chargualaf made a motion to the court for an order requiring that

he be provided “all discovery and case-related files” in this case, CP 7.

As argued above, CrR 4.7(h)(3) provides that defense counsel “shall be

State’s Response Brief Mason County Prosecutor
Case No. 44712-6-11 PO Box 639
Shelton, WA 98584
360-427-9670 ext, 417



permitted to provide a copy of [discovery] materials to the defendant after
making appropriate redactions....”

In the instant case, however, the trial court’s written order stated
only as follows: “Court denies defendant’s motion for release of
discovery.” CP 6. In its oral ruling, however, the trial court explained as
follows:

... at this point the Court will deny your motion. The Court - it’s

not Mr, Sergi’s property to give to you; therefore, the Court will

deny your motion. You can seek the advice of your appellate
attorney, and you can also file a motion for a public records
request.

RP 4.

No authority was located that would provide an answer to the
question of when, if ever, a court-appointed attorney’s duty, if any, to
provide a copy of discovery, would expire. Nor was any authority located
to support a contention that discovery retained by counsel is not the
property of the attorney and that it also is not the property of the client.

But, CrR 4.7(h)(3) does mandate that “a defense attorney shall be
permitted to provide a copy of [discovery| materials to the defendant after
making appropriate redactions....” Therefore, irrespective of the trial

court’s reasoning that the discovery retained by the attorney is not the

property of the attorney, the court is required to permit the attorney to
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provided redacted copies, approved by the court or the prosecutor, 1o the

client. CrR 4.7(h)(3).

E, Conclusion

The State should not be made a party to any dispute between
Chargualaf and his attorney in regard to parts of his file that are not
discovery provided by the State. However, in regard to discovery
provided by the State, the case should be returned fo the trial court for
Chargualaf’s attorney to provide appropriately redacted copies of
discovery to the court or the prosecutor for approval, and if approved,
those redacted copies should be provided Chargualaf.
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