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INTRODUCTION

The Estate of Arthur D. Phelps, by and through its Personal
Representative, April Phelps Ford (the “Estate”), seeks a refund of
Washington estate tax imposed on property in a “QTIP” (or “qualitied
terminable interest property”) trust set up by Arthur’s wife, Marguerite,
who predeceased him. That QTIP trust was created and tunded in 1996,
nine years before Washington enacted a standalone estate tax. The
Washington Supreme Court ruled unanimously in Clemency v. State (In re
Estate of Bracken), 175 Wn.2d 549. 290 P.3d 99 (2012), known as the
“Bracken’” decision, that the State could not assess estate tax on such
property. But the Department of Revenue (“Departiment”) has resolutely
refused to follow Bracken. One question in this case is whether it must.

The Department claims that it “did not err when it denied the
Estate’s refund claim,” Brief of Appellant (“Br. of App.”) at 17-18,
because even though that denial was at odds with the Department’s
regulations and in total contravention of the holding in Bracken, the
Department’s error has since been “corrected” by the Legislature’s very
recent enactment of a bill (EHB 2075) that the Department believes
reverses Bracken and negates the Department’s regulations. The
Department also argues that Bracken was wrongly decided and should be

overruled.



Contrary to the Department’s position, Bracken governs the
disposition of this case. The new legislation is unconstitutional as applied
and therefore invalid. This Court should affirm the Stipulation and
Agreed Order granting summary judgment in favor of the Estate and reject
the Department’s arguments on appeal.

ISSUES PRESENTED

1. Is Bracken binding on this Court, requiring the Department
immediately to issue an estate tax refund to the Estate?

o

Is EHIB 2075 unconstitutional as applied?

(a) Does EHB 2075 violate constitutional
requirements for imposing an excise tax?

(b) Does EHB 2075 violate the Due Process
Clause?

(c) Does EHB 2075 violate the Separation of
Powers doctrine?

(d) Does EHB 2075 unconstitutionally impair
contracts?

(e) Does EHB 2075 violate the Equal Protection
Clause?

4. Does the doctrine of collateral estoppel require judgment
in favor of the Estate?

3. Was Bracken correctly decided?



STATEMENT OF THE CASE
I. Background Facts

Arthur D. Phelps’ wife, Marguerite K. Phelps, died on January 21,
1996. in Fullerton. California. Clerk’s Papers (“CP”) 48. Marguerite was
never a resident of Washington, and she had no connection to this state.
Id. At the time of her death, Marguerite’s estate made a “QTIP” (or
“qualified terminable interest property™) election (26 U.S.C. § 2056) on
her federal estate tax return for assets that were put into a trust for her
surviving spouse, Arthur. CP 49. The QTIP trust became irrevocable and
the transfer of the funds to the lifetime and remainder beneficiaries of the
QTIP trust became fixed and effective upon Marguerite’s death. Thus the
beneficiaries’ rights in Marguerite’s QTIP trust vested at the time her
QTIP trust was created and funded in 1996.

As allowed by federal law, by qualifying the QTIP trust for the
marital deduction at Marguerite’s death. any assets remaining in the QTIP
trust at her husband’s later death would then be sub‘.iect to federal estate
taxation. Taxation in the surviving spouse’s estate is the guid pro quo of
allowing a marital deduction at the first spouse’s death. Bracken, 175
Wn.2d 349, 555-56, 290 P.3d 99 (2012). If no deduction is taken at the
first spouse’s death, the assets of the QTIP trust are not, and cannot be,

taxed on the surviving spouse’s death. See id. at 556, 566 .



Nine years later, Washington State enacted a state estate tax,
effective May 17, 2005. Arthur died on August 3, 2009. CP 49. He was a
resident of San Juan County, Washington at the time of his death. /d. The
Personal Representative (“PR”) of Arthur’s estate, April Phelps Ford,
timely filed the Estate’s Washington State Estate and Transter Tax Return,
which properly excluded the assets held in the QTIP trust in calculating

the tax due and owing. /d.

In accordance with WAC 458-57-115 (2007), entitled “Valuétion
of property, property subject to estate tax, and how to calculate the tax,”
Arthur’s estate determined the Washington taxable estate on which
Washington estate tax is imposed by making prescribed adjustments to the
federal taxable estate.! Appendix A. As the regulations directed, Arthur’s
estate subtracted “any amount included in the federal taxable estate
pursuant to IRC § 2044 (inclusion of amounts for which a federal QTIP
election was previously made).” WAC 458-57-115(2)(d)(vi) (2007);

accord WAC 458-57-103(3)(q)(vi) (2007);* Appendix A.

' “Federal taxable estate” and “Washington taxable estate” are defined in WAC 458-57-
105(3)(g) and 3(q), respectively. Appendix A.

2 1In 2009, the regulations were amended to limit the subtraction to “‘any amount included
in the federal taxable estate pursuant to IRC § 2044 (inclusion of amounts for which a
federal QTIP election was previously made) from u predeceasced spouse that died on or
after May 17, 20037 (emphasis added) See Bracken, 175 Wn.2d at 361, note 4. There
is no contention that the 2009 amendments apply to Arthur’s estate.



On December 27, 2010, the Department sent the Estate a letter
asserting that the Estate had underreported the value of its Washington
taxable estate on its state estate tax return. CP 49. The Estate objected to
this assessment, but paid the additional tax and interest in the amount of
$904.,499.33 under protest, and then immediately sent a written request for
a refund to the Department. CP 49, 53. On February 17,2011, the
Department denied the Estate’s application for a refund. CP 49, 104.

On March 3, 2011, the Estate filed a timely petition for judicial
review of the Department’s refund denial. CP 4. The Petition asked the
Court to reverse the Department’s denial of the Estate’s refund request and
to direct the Department to issue the refundto the Estate. CP.24-25°
Because the same issue was pending before the Washington State
Supreme Court in Bracken, the parties filed a joint motion on March 25,
2011, to stay the proceeding, pending final resolution of Bracken. CP
49,107-08.

The Bracken decision was issued on October 18, 2012, In
Bracken, the Washington Supreme Court unanimously held that no state
estate tax is due on amounts held in a QTIP trust at the time of a second

spouse’s death where (1) a first spouse dies before the enactment of the

* The Petition also made several claims based on violation of the United States and
Washington Constitutions.



state estate tax, May 17, 2005, (2) a QTIP election is made on the first
spouse’s federal estate tax return, and (3) the second spouse dies after
May 17, 2005. The Court also noted that the Department’s “2006
regulations were valid and were justifiably relied upon by the Estates.”
175 Wn.2d at 570. Three justices concurred in the result on the basis that
the regulations mean “that the state estate tax is computed wholly without
regard to any federal QTIP election.” /d. at 588 (Madsen, C.J.,
concurring/dissenting). The Department sought reconsideration of the
Bracken decision, but the Supreme Court denied the Department’s motion
on January 10, 2013, and issued its mandate on January 14, 2013.

Bracken involved only those situations in which the first-to-die
spouse died before May 17, 20035. Thus, if both spouses die atter that
date. Bracken has no impact, and the Department may assess and collect
the rightfully due estate tax.

Calculating Arthur D. Phelps’ state estate tax liability once the
value of Marguerite’s QTIP trust is excluded from his Estate demonstrates
that the Estate overpaid the Department by $904,499.33. CP 49.

To date, the Department has refused to abide by the parties” March
25,2011, stay in whic‘h they agreed that the decision in Bracken would

control the outcome of this case. The Department has also refused 1o issue



a refund to the Estate of the $904,499.33 overpayment made under protest.
Id.

On April 12, 2013, the Estate moved for summary judgment. CP
33. Onorabout April 30, 2013, the Department and the Estate filed a
Stipulation and Agreed Order granting the Estate’s motion for summary
judgment. CP 109. In the Stipulation and Agreed Order, the parties
agreed that pursuant to RCW 34.05 and the holding in Bracken, the
Department is “ordered to grant the Estate’s January 27, 2011, estate tax
refund claim™ and to refund the tax to the Estate. CP 111.

I1. Legislative Developments

Per the Department’s request, HB 1920 was introduced in the
Legislature on February 18, 2013. Appendix B. Section 1 of HB 1920
stated that the Washington Supreme Court in Bracken had “narrowly
construed the term ‘transfer’ as defined in the Washington estate tax
code”; that “[t]he legislature finds that it is well established that the term
‘transfer” as used in the federal estate tax code is construed broadly . . . .
Fernandez v. Wiener, 326 U.S. 340, 352 (1945)”; and ““[t]he legislature
further finds that it is necessary to prevent the adverse fiscal impacts of the
Brucken decision by reaffirming its intent that the term ‘transfer’ as used
in the Washington estate and transter tax is to be given its broadest

possible meaning ... .” Id.



House Bill 1920 was not adopted during the Legislature’s regular
session or first special session. Other bills seeking to reverse Bracken
(HB 2064, SB 5872, and HB 5939) also failed. But on June 13, 2013, the
Legislature passed EHB 2075, which was read for the first time on June
12,2013." The Governor signed the bill on June 14, 2013. In accordance
with its emergency clause, EHB 2075 became effective immediately.

ARGUMENT
[. Standard Of Review

The Department is appealing from the parties’ Stipulation and
Agreed Order granting summary judgment in favor of the Estate. The
Estate agrees with the Department that even though this case arose from a
petition for review filed under the Administrative Procedures Act, RCW
34.05 et seq., this Court should review the trial court decision because the
trial court considered additional evidence. Residents Opposed 1o Kittitas
Turbines v. State Encrgv Facility Site Evaluation Council, 165 Wn.2d 275.
300-01, 197 P.3d 1153 (2008).

The standard of review for an order granting summary judgment is
de novo. Heath v. Uraga. 106 Wn. App. 506, 512, 24 P.3d 413 (2001)

(ctting Enterprise Leasing Inc. v. Citv of Tucoma, 139 Wn.2d 546, 551—

* The legislative floor debate on EHB 2075 is included at Appendix C.
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52,988 P.2d 961 (1999)). When reviewing an order of summary
judgment, appellate courts engage in the same inquiry as the trial court.
Id. Summary judgment is appropriate only if the pleadings, affidavits,
depositions, and admissions on file demonstrate the absence of any
genuine issues of material fact and that the moving party is entitled to
judgment as a matter of law. Id (citing CR 56(c)). The court must
consider all facts and all reasonable inferences from them in the light most
favorable to the nonmoving party. /Id. at 513. The court should grant the
motion only if, from all the evidence, reasonable minds could reach but
one conclusion. /d. In addition, an appellate court may sustain a trial
court on any correct ground, even though that ground was not considered
by the trial court. /d.

II. Bracken Governs This Case

The Department concedes, as it must, that there is no material
difference between the facts of this case and those considered in Bracken.
Here. as in Bracken. a taxpayer (Marguerite) created a QTIP marital
deduction trust nine years before the standalone Washington estate tax was
enacted.” The QTIP trust provided a life estate for her surviving spouse

(Arthur) and qualitied for the marital deduction. which meant federal

* The QTIP provisions have been a part of federal estate tax law since 1981, See
Eisenbach v. Schneider, 140 Wn. App. 641, 632-53. 166 P.3d 838 (2007).
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estate tax was deferred. When Arthur died, the assets in Marguerite’s
QTIP trust went to the remainder beneficiaries, exactly as she had
directed.

The question presented is whether the fact that the QTIP trust
qualified for a federal tax deferral and the surviving spouse died atter May
17, 2005, means that the QTIP trust assets—unlike the assets of other
trusts established before May 17, 2005—are subject to Washington estate
tax. The answer is no.

Bracken rests on two straightforward propositions. First, that the
Washington estate tax is a tax on transfers by the deceased. Second, that
the standalone estate tax applies prospectively—i.e., to persons dying on
or after May 17, 2005. From these two propositions the Court’s holding
follows directly: Washington estate tax does not apply to the assets in
QTIP trusts created betore May 17, 2005, because the transfer of those

assets occurred before the Washington estate tax was established.

The Supreme Court in Bracken held, in a section entitled “7Transfer

<

Taxation Requires a Transfer,” that only “a transfer—a real transfer—is

the sanction for the |estate] tax.” 175 Wn.2d at 566. “The requirement for

a transfer is constitutionally grounded and long standing.” /d. at 564. Its
source is the fundamental distinction between an excise tax and a property

tax. An excise tax “is levied upon the use or transfer of property . . ..”

- 10 -
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whereas a tax “levied upon the property itself” or the income derived from
property is a direct tax. /d. “If estate taxation cannot be tied to a transfer,
it fails as an unapportioned (and therefore unconstitutional) direct tax.”

Id. at 565 (citing Levy v. Wardell, 258 U.S. 542,42 S. Ct. 393, 66 L. Ed.
758 (1922)).

The Supreme Court in Bracken correctly held further that the QTIP
trust assets are transterred by the first spouse to die, not the surviving
spouse. Id. at 566. The court stated:

Barbara Nelson, Sharon Bracken, and [their] Estates never

transferred. in any manner, the QTIP that passed to the

residuary beneficiaries of the QTIP trust. Property is

transferred from a trustor when a trust is created. not when

an income interest in the trust expires. QTIP does not

actually pass to or from the surviving spouse.

Id. (citations omitted).

Arthur Phelps is in precisely the same position as Barbara Nelson and
Sharon Bracken. He did not transfer. in any manner, the QTIP in the
marital -deduclion trust set up by Marguerite. That transfer occurred in
1996. The assets of Marguerite’s QTIP trust are not taxable in Arthur’s
Washington taxable estate. These assets pass through his estate, outside of
his control, on their way to the ultimate beneficiaries ol the QTIP trust.

II1. EHB 2075 Is Unconstitutional As Applied

EHB 2075, as applied in this case, violates both the state and

federal constitutions. An as-applied challenge “*occurs where a plaintift




contends that a statute’s application in the context of the plaintiff’s actions
or proposed actions is unconstitutional.”” Lummi Indian Nation v. State,
170 Wn.2d 247,258, 241 P.3d 1220 (2010) (quoting Wash. State
Republican Party v. Pub. Disclosure Comm’'n, 141 Wn.2d 245, 282 n.14,
4 P.3d 808 (2000)). A statute held unconstitutional as applied in a
particular case “‘cannot be applied in the future in a similar context, but it
is not rendered completely inoperative.” /d. (quoting Wash. State
Republican Party, 141 Wn.2d at 282 n.14).°

As read by the Department, EHB 2075 cannot constitutionally be
applied to Arthur’s estate because it violates (1) the limits on imposition of
an excise tax, (ii) the Due Process Clause, (iii) the Separation of Powers

doctrine, (iv) the impairment clauses, and (v) the Equal Protection Clause.

A. EHB 2075 purports to apply an excise tax to a fictional
transfer, but only real transfers may be taxed

The Department, through EHB 2075, seemingly attempted to
amend the Washington estate tax in a manner that would tax a fictional
transfer of QTIP assets as if the transler were real. If EHB 2075 actually
brings the assets of Marguerite’s QTIP trust into Arthur’s Washington

taxable estate, it does so by (a) untethering the statutory definition of

® A facial challenge would require a holding (not necessary here) that the challenged
provision cannot be constitutionally applied in any circumstance. See Lummi Indian

Nation, 170 Wn.2d at 258. Here, EHB 2075 can be applied when bot/i spouses die afier

the enactment of the standalone Washington estate tax on Mayv 17. 2005.




“transter” from the constitutionally required meaning of that term,
(b) imposing the estate tax on property without any transfer, or (c¢) both.

The Department fails to the heed one of the most critical points
made by the Supreme Court in Bracken:

Faced with arguments by the Estates and amicus that DOR

is attempting to tax something other than a transtfer, DOR

too readily concludes that a fictional or deemed transfer is

something that Congress or the legislature can substitute for

an actual transfer.

175 Wn.2d at 566.

The Court in Bracken added that without “a real transfer,” there is
no constitutional authority for the tax. /d. No legislative alchemy can turn
fiction into reality. And this was clear long before Bracken was decided.

In 1935 the Legislature enacted a law providing that “[ijnsurance
payable upon the death of any person shall be deemed a part of the estate
for the purpose of computing the inheritance tax . ..." Chapter 180, Laws
of 1935, § 115. Our Supreme Court applied the statute in /n re McGrath's
Estate, 191 Wash. 496, 71 P.2d 395 (1937). William McGrath, president
of the McGrath Candy Company, had eight litfe insurance policies in force
when he died. Three named McGrath Candy Company as the beneficiary.
One of the three had been taken out by McGrath himself, and he reserved
the right to change the beneficiary. See id at 501. The other two had

been taken out by McGrath Candy Company, which paid all of the




premiums and had sole power to designate the beneficiary. See id. at 501-
02. The trial court held that these two policies lay outside the State’s
lawful taxing authority, and the Washington Supreme Court agreed.

The Supreme Court observed that an estate tax is “a charge made
in exchange for permission to a cie’cedent to pass title to his heirs or
legatees.” Id. at 502-03. It is “impossible for an estate or inheritance tax
to be exacted with respect to something in which the decedent did not own
or have some kind of right at the time of his death, for in such a case there
is no transfer.” /d. at 503. The rule is that “an estate tax cannot be
collected with respect to property unless some right in'it be transferred by
the death of the decedent.” Id. With respect to the policies taken out by
McGrath Candy Company, as to which the beneficiary corporation
retained complete control without Mr. McGrath’s consent, the court
observed: “The death ot McGrath added nothing to the company’s right to
the proceeds of the policies, for the right was from the beginning complete
and indefeasible.” Id. at 504.

What was true in In re McGrath's Estate was no less true in
Bracken; and is no less true in this case. Here, the rights of the
beneliciaries vested at the time that Marguerite’s QTIP trust was created
in 1996, and those rights were complete and indefeasible. Arthur had no

power to alter the beneficiaries’ rights. On the contrary, “[t]he assets in
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the QTIP trust could have been left to any recipient of [Marguerite’s]
choosing, and neither [Arthur] nor the estate had any control over their
ultimate disposition.” Estate of Bonner v. U.S., 84 F.3d 196, 198 (5th Cir.
1996) (per curiam).

Bracken and In re McGrath's Estate demonstrate that, if “transfer”
is interpreted as the Department urges, the estate tax is an unconstitutional
direct tax on property rather than a constitutionally permissible excise tax.
The same flaw is apparent if the change in the definition of “Washington
taxable estate™ is read as the Department urges—namely, as adding (and
not allowing the deduction under RCW 83.100.047(3) of “the value of any
property included . . . under section 2044 of the internal revenue code,
regardless of whether the decedent’s interest in such property was
acquired before May 17, 2005.” RCW 83.100.020(14). Absent a taxable
transfer, which Arthur did not make, this definition represents the direct
taxation of property, and, as such, it violates the sine qua non ot a
permissible excise tax.

B. EHB 2075 violates the Due Process Clause by taxing

transactions that predate enactment of the standalone estate
tax and by depriving individuals of vested rights




[f EHB 2075 applies to the assets in Marguerite’s QTIP trust, the
statute violates state and federal constitutional Due Process protections’ by
imposing tax on transfers, namely the transfer of assets into Marguerite’s
QTIP trust at her death, which occurred long before the effective date of
the standalone Washington estate tax. Legislative tax decisions may be
entitled to deferential review, but this delerence does not permit a tax to
apply retroactively as EHB 2075 does. nor does it permit retroactive
taxation that divests vested rights.

The retroactive impact of EHB 2075 1s not limited to the eight-year
period emphasized by the Department. To be sure, Section 9 of the statute
states that Sections 2 and 5 “apply both prospectively and retroactively to
all estates of decedents dying on or after May 17, 2005.” But EHB 2075
actually reaches back 32 years to 1981 when the federal QTIP provisions
were enacted - because the new statute, as the Department interprets it,
redefines “Washington taxable estate™ in a manner that converts the
donating spouse’s transfer of QTIP property at any time in the past to a
taxable event roday. This includes Jim Bracken’s transfer of QTIP assets

in 1984, see 175 Wn.2d at 534-55, and Marguerite’s transfer of QTIP trust

7U.S. Const., amend. XIV: Wash. Const. art. L. § 3.
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assets in 1996. In purporting to capture and to tax the transfer of the QTIP
trust assets, EHB 2075 violates Due Process.

The Department provides a string of citations referencing vartous
periods of re"[roactivity8 to justity the eight-year retroactive period—that is
from June 14, 2013 to May 17, 2005. Br. of App. at 23. However, even
the most extreme example that the Department provides does not come
close to EHB 2075°s 32-year reach. The Legislature’s attempt to tax
transfers occurring long before the effective date of the statute violates the
Due Process requirements of the state and federal constitutions. See
McGrath, 191 Wn.2d at 510.

In addition to examining duration, courts consider “the nature of
the tax and the circumstances in which is it laid” in determining the
constitutional boundaries of retroactivity. W.R. Grace & Co. v.
Department QfRevenué, 137 Wn.2d 580, 602, 973 P.2d 1011 (1999)
(citing Temple Univ. v. U.S., 769 F.2d 126, 135 (3d Cir. 1983)). Here,

too, EHB 2075 fails the test ot a valid taxing statute.

¥ Other Washington cases, not cited by the Department, conclude that shorter retroactive
periods fail to withstand constitutional scrutiny: Bates v. McLeod, 11 Wn.2d 648. 637,
120 P.2d 472 (1941) (imposition of three-month retroactive tax on privilege of
employing others, “the exercise of which had formerly been freelv enjoyed,” violated
Due Process Clause); ¢f. State v. Pac. Tel. & Tel. Co., 9 Wn.2d 11,17, 113 P.2d 542
(1941) (in case involving use tax, holding that approximately four-year retroactive
period could not be sustained; retroactive tax could only applv to ~prior but recent
transactions™).




The Department relies on United States v. Carlton, 512 U.S. 26,
114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994), which involved a retroactive
amendment clarifying a federal estate tax deduction for the sale of
employer securities to an employee stock ownership plan. In Carlion, the
Court applied variqus factors in evaluating whether retroactivity was
permitted under the Due Process Clause. The Court upheld retroactivity
because (a) Congress’s purpose was not illegitimate or arbitrary and (b)
Congress “acted promptly and established only a modest period of
retroactivity,” in accordance with the traditional practice of confining
retroactive tax legislation “to short and limited periods required by the
practicalities of producing national legislation.” /d. at 32-33 (citations
omitted). In Carlton, and in stark contrast to the 32-year effective reach of
EHB 2075, the “modest period of retroactivity” was slightly greater than a
year. See id. at 33.”

No doubt raising revenue for education is én appropriate legislative

purpose. but it cannot justify arbitrary action. And regardless of whatever

? Carlion distinguished one prior case that held for the taxpayer as inapposite because it
“involved a novel development in the estate tax which embraced a transfer that
occurred |2 years earlier.” 512 U.S. at 34 (citing Nichols v. Coolidge. 274 U.S. 531,
543,47 S.Ct. 710, 71 L. Ed. 1184, 52 A.L.R.1081 (1927)). Save one year, that is
precisely the effect of EHB 2075 as applied to the transfer of Marguerite’s property in
1996.
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else-might be said of EHB 2075, it does not represent prompt action, nor
does it establish only a-modest level of retroactivity.

In 20006, the Department enacted regulations that clearly exempted
Marguerite’s 1996 QTIP trust from taxation. The Department knew as
early as 2007 with the commencement of the Bracken litigation that
taxpayers applied those regulations and the statute to exclude pre-2005
QTIP trust assets from the Washington taxable estate of the surviving
spouse. The Department knew from the tax return filed b>y the Estate that
it asserted the 1996 QTIP trust assets were excluded from taxation. In
fact, the Department changed its regulations in 2009, tacitly
acknowledging the correctness of the Estate’s deduction of Marguerite’s
pre-2005 QTIP trust assets. The Department knew the Estate would claim
arefund in 2010 when the Department torced payment of the disputed
taxes under the threat of imposition of penalties and interest.
Nevertheless, the Department continued to illegally collect taxes on pre-
2005 QTIP trusts without seeking any “corrective” legislation to address a
potential “leak in the public treasury.” It was only in 2013 — seventeen
years alter Marguerite’s 1996 QTIP trust was established, seven years
after the Department adopted regulations exempting pre-2005 QTIP trusts,
six years after the Bracken refund suit was filed, and three years aftter the

Estate was forced to pay the disputed taxes under the Department’s threat
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of additional penalties and interest — that the Department sought a change
in the law. The bottom line is that EHB 2075 is not a prompt remedial
measure. Its period of retroactivity (32 years) is not modest. and the
potential cost of the refund due to Arthur’s estate cannot be considered
unanticipated.

The circumstances surrounding the enactiment of EFHB 2075 also
undermine its validity. EHB 2075 was passed with the specitfic purpose of
avoiding the payment of refunds that the Legislature knew were
imminent.'” This case is very similar to the situation in Tesoro Re ining
and Marketing Co. v. Department of Revenue, 159 Wn. App. 104, 110,
246 P.3d 211 (2010), rev 'd on other grounds, 173 Wn.2d 531, 539 n.3,
269 P.3d 1013 (2012)."" where this Court held that the retroactive effect of
a B&O tax amendment violated constitutional Due Process:

And, unlike in Carlton, here the legislative history of the
2009 act shows the recent amendment was in direct

' Appendix C, page 9 (Senate Floor Debate. June 13, 2013 (Statement of Sen. Nelson)
(“[1}n eight hours and fifteen minutes without this legislation we begin to refund to the
wealthiest estates in Washington. We begin to mail out checks for funds that could be
used for our kindergartners, for our third-graders. for everything that we believe in for
our kids’ futures.”).

'" Although this Court’s decision was reversed on other grounds. the Due Process
analysis in Tesoro remains a valid constitutional interpretation. See Order. Mw. Env.
Defense Cir. v. Brown, No. 07-35266 (9th Cir. 2013) (citing Misic v. Bldg. Serv. Emps.
Health & Welfare Trust, 789 F.2d 1374, 1379 (9th Cir. 1986) (when the U.S. Supreme
Court reverses the federal court of appeals on other grounds. it leaves unchanged the
law of this circuit on issues not reached by the Court)).




response to Tesoro’s refund request. ... The direct
references to Tesoro’s lawsuit and the fact that the 2009 act
became effective the day before trial was set to begin
evidences the type of improper taxpayer targeting identified
by the Carlton Court. 512 U.S. at 32-33, 114 S. Ct. 2018.
There is no colorable argument to suggest a legislative act
creating a 24-year retroactive tax period is “prompt” or
establishes a “modest period of retroactivity.” Carlton, 512
U.S.at 32-33, 114 S. Ct. 2018 . ..

Id at 118-119.

In addition, EHB 2075 violates Due Process requirements by
depriving the beneficiaries of their vested rights to the remainder of
Marguerite’s QTIP trust. “*Due process is violated if the retroactive
application of a statute deprives an individual of a vested right.”” Caritas
Servs. Inc. v. Dep’'t of Social & Health Servs., 123 Wn.2d 391, 413, 869
P.2d 28 (1994) (quoting 1n re Marriage of MacDonald, 104 Wn.2d 745,
750, 709 P.2d 1196 (19835)). A vested right “must be something more than
a mere expectation based upon an anticipated continuance of the existing
laws it must have become a title. legal or equitable, (o the present or future
enjovinent of property, a demand. or a legal exemption. fi’o}n a demand by
another.” Id. (quoting MacDonald, 104 Wn.2d at 750) (emphases in
original).

In this case. the rights of the beneficiaries to inherit the remainder
of Marguerite’s QTIP trust vested immediately upon creation of that trust

in 1996. See Empire Props. v. County of Los Angeles, 44 Cal. App. 4th




781, 787, 52 Cal. Rptr. 2d 69 (1996). These rights, therefore, were a “title,

2

legal or equitable, to the . . . future enjoyment of property,” Caritas, 123
Wn.2d at 413, and as such are protected by the Due Process clause from
divestment by retroactive legislation. See McGrath's Estate, 191 Wash. at
508-09 (noting that Northwest Mutual policies had fully vested betore
inheritance tax was enacted, and tax on right to receive proceeds of
policies “would conflict with the due process clause ot the Fourteenth
Amendment”) (citing Coolidge v. Long, 282 U.S. 582. 605, 51 S. Ct. 306.
75 L. Ed. 562 (1931) (enforcement of tax on fully vested trusts created
before Massachusetts inheritance tax “would be repugnant to . . . the due
process clause of the Fourteenth Amendment.”)).

The Department points out that a taxpayer does not have a vested

right in the tax code (see Carlton. 512 U.S. at 33), but the beneficiaries of

Marguerite’s QTIP trust have an entirely distinct vested right—namely.
the right to receive the corpus of Marguerite’s QTIP trust. This right has
been fully vested tor more than a decade, and Due Process principles
prohibit the Legislature from impairing this vesled right.

The Department’s refund obligation to Arthur’s estate had also
moved far beyond a mere expectancy by the time that the Legislature

acted. As the Department stipulated, the Estate timely filed a refund

request. CP 109. Under RCW 83.100.130, the Department had the




mandatory statutory duty to pay the refund, plus interest, when it received
the Estate’s request and determined that it had overpaid taxes.

Washington courts have found vested rights in similar state-created
property rights. See Caritas, 123 Wn.2d at 414 (right to reimbursement of
Medicaid payments under existing statutory methodology vested upon
performance of contracts governed by statutory methodology); Willoughby
v. Dep 't of Labor & Indus., 147 Wn.2d 725,733, 57 P.3d 611 (2002)
(vested right in L&I disability payments that are mandated by statute); /n
re I.D. Processing, Inc., 119 Wn.2d 452, 463-64, 8§32 P.2d 1303 (1992)
(statute providing priority lien in favor of milk producers could not be
applied retroactively, as it would upset bank’s vested, competing security
interest in lien-protected collateral); see also Lawson v. State, 107 Wn.2d
444 453,750 P.2d 1308 (19806) (interest in railway easement, effective
upon termination of use as railroad, was vested right that could not be
altered by legislation without constituting taking).

No principled distinction exists between the vested rights
recognized by Washington courts, such as reimbursement under an
existing statutory formula or L& payments under the existing statutory
scheme, and the vested right to recover overpaid taxes under the refund
directive of RCW 83.100.130. Because EHB 2075 divests the vested right

of the Estate to receive a refund under RCW 83.100.130 und the vested




right of the beneficiaries to receive the full QTIP trust remainder, it
violates the Due Process Clause.

C. EHB 2075 violates the Separation of Powers Doctrine

A separation of powers underlies our system of government. See
Hale v. Wellpinit School Dist., 165 Wn.2d 494, 503-07, 198 P.3d 1021
(2009). The Sepération ot Powers doctrine “recognizes that each branch
of government has its own appropriate sphere of activity” and “ensures
that the fundamental functions of each branch remain inviolate.” /d. at
504. The judicial function is to interpret the law. /d. at 505. Courts “say
what the law is,” and once the highest state court construes a statute, “that
construction operates as if it were originally written into [the statute].” /d.
at 506 (internal quotations and citations omitted).

When the Legislature retroactively amends a statute that the
Washington Supreme Court has construed, that action must be carefully
evaluated to determine whether the Legislature’s action “threatens the
independence or integrity or invades the brerogalives of” the Court. /d. at

. . . . . 12 . o . . .
507 (internal citations omitted). = One principle guiding this evaluation is

12 ¢

‘[S]eparation of powers problems are raised when a subsequent legislative enactment
is viewed as a clarification and applied retroactively, it the subsequent enactment
contravenes the construction placed on the original statute by this court.”™ Wash. State
Farm Bureau Fed'nv. Gregoire, 162 Wn.2d 284. 304, 174 P.3d 1142 (2007) (quoting
Overton v. Econ. Assistunce Auth., 96 Wn.2d 552. 558, 637 P.2d 652 (1981)); see alsv
Port of Seatile v. Pollution Control Hearings Bd., 151 Wn.2d 568. 627,90 P.3d 659
(2004) (~Although the legislature mayv not retroactively overrule a decision of the State’s




that “the legislature is precluded by the constitutional doctrine of
separation of powers from making judicial determinations.” City of
Tacoma v. O’Brien, 85 Wn.2d 266, 271, 534 P.2d 114 (1975) (emphasis in
the original). For example, a legislative finding that contractual
performance has been rendered economically impossible invades an
exclusively judicial function. See id. at 270-72.
The Court in Bracken made the following judicial determinations
based on the facts in that case, facts that are no different here:
e  When a QTIP trust is established, 1t is the trustor who
transfers the QTIP trust assets.”
e The transfter occurs when the QTIP trust is established."
e The holder of a life estate who has no power to dispose of

QTIP trust assets does not transfer them by dying."

highest court, the legislature may clarify a law in response to an administrative
adjudication or trial court decision.”).

‘

" “Property is transferred from a trustor when a (rust is created. not when an income
interest in the trust expires.” Bracken, 175 Wn.2d at 566.

" The “transfers [were] completed by William Nelson and Jim Bracken vears ago . ...
Bracken. 175 Wn.2d at 554.

" The surviving spouses and their estates “never transferred, in any manner, the QTP
assets that passed to the beneficiaries of the QTIP trust. ... QTIP assets “do[ ] not
actually pass to or from the surviving spouse.” Bracken. 175 Wn.2d at 566.




o The estate of someone dying after May 17, 2005, prepares
the estate’s Washington return and pays state estate tax in
light of the Department’s then-applicable regulations.'®

Each of these is an adjudication of fact. Indeed, the Bracken
decision emphasizes the difference between what actually happens when a
QTIP trust is created and administered—as reflected in the first three
bullets above-—and the provisions in federal tax law that permit deferral of
federal estate tax on QTIP trusts.'” On the Department’s reading,
however, EHB 2075 requires this Court (1) to defer to the Legislature’s
finding that the Washington Supreme Court has too narrowly construed
the term “transfer” and (2) to treat the assets in the QTIP trust that
Marguerite created in 1996 as having been transterred by Arthur when he
died. regardless ot whether he in fact transferred anything. In the words of
O Brien,- [ Tlhe legislature has no power to make such a judicial

determination.” 85 Wn.2d at 270.

' | The Department’s] 2006 regulations were valid and were justifiably relied on by the
Estates.” Bracken, 175 Wn.2d at 570.

"It is a mistake, the Bracken majority states, to rely on “Ms. Bracken’s fictional receipt
and transfer of property for federal tax purposes to ignore the fact that for purposes of
imposing a state estate tax, she has not received or transterred the propertv at all.”
Bracken, 175 Wn.2d at 573 (emphasis added).




Furthermore, the Department’s reading ot EHB 2075 violates “the
bedrock principle that the legislature cannot contravene an existing
judicial construction of a statute.” Stare v. Maples, 171 Wn. App. 44, 50,
286 P.3d 386 (2012). As the Court observed in State v. Dunaway, 109
Wn.2d 207, 216 note 6, 743 P.2d 1237, 749 P.2d 160 (1987), “even a
clarifying enactment cannot be applied retrospectively when it contravenes
a construction placed on the original statute by the judiciary. . . . Any other
result would make the legislature a court of last resort.” (Internal
quotations and citations omitted).

The Legislature also purports to overrule the Supreme Court on a
question of constitutional law. The requirement that an estate tax may
lawfully be imposed only on transfers “is constitutionally grounded and
long standing.” Bracken, 175 Wn.2d at 564. The Legislature has no
authority to alter the constitutional requirement of an actual transfer as the
sine qua non for imposing an excise tax. “The construction of the
meaning and scope of a constitutional provision is exclusively a judicial
function.” State Highway Comm 'n v. Pacific Nw. Bell Tel. Co., 59 Wn.2d
216,222,367 P.2d 605 (1961). |

These violations of the Separation of Powers doctrine are more
than sufficient to invalidate EHB 2075. but the Legislature goes even

further: It directs this Court 1o rewrite history. In Bracken, the Supreme




Court described the regulatory context in which the estates there—and
Arthur’s estate here—prepared their tax returns by calculating the
Washington taxable estate:

In April 2006, DOR adopted regulations to create the state

QTIP election and provide guidance on the application and

interpretation of the new Act. Sec ch. 438-57 WAC. ...

The 20006 regulations also set forth the manner in which the

Washingion taxable estate is to be calculated. ... The

2006 regulations provide for a series of adjustments to the

federal taxable estate by which the effect of federal QTIP

elections is canceled out.
175 Wn.2d at 560-61 (emphases added). Section 5 of EHB 2075,
however, states that the Washington taxable estate is now to be
calculated “[nJotwithstanding any department rule.”

The Department’s reason for seeking this extraordinary provision
is plain: Every justice hearing the Bracken case found that the
Department’s position was contradicted by its own rules (i.e., the 2006
regulations). Directing courts to treat those rules as it they never existed is
revisionist and unconstitutional.

In O 'Brien, the Court pointed out the crucial temporal dimension
of judicial vs. legislative determinations:

“A judicial inquiry investigates. declares and enforces

liabilities as they stand on present or past facts and under

laws supposed already to exist. ... Legislation on the other

hand looks to the future and changes existing conditions by
making a new rule to be applied thereafter.”




85 Wn.2d at 272 (quoting Prentis v. Atl. Coast Line Co., 211 U.S. 210,
226,29 S. Ct. 67,53 L. Ed. 150 (1908)). If, as O’Brien teaches, it is
contrary to the Separation of Powers principles to direct this Court to
disregard historical facts. it is no less a constitutional violation to instruct
this Court to make a decision in light of only part of the governing law.
“Any legislative attempt to mandate legal conclusions would violate the
separation of powers.” Sofic v. Fibreboard Corp., 112 Wn.2d 636, 654,
771 P.2d 711, 780 P.2d 260 (1989).

The Department argues that EHB 2075 does not violate the
Separation of Powers doctrine because it does not affect any final
Jjudgment or dictate how a court should decide any factual issue. The
Department’s view of this constitutional doctrine is (00 narrow:
“Retroactive changes in the law may violate separation of powers by
disturbing judgments, interfering with judicial functions, or cause manifest
injustice.” Lumimi Indian Nation v. State, 170 Wn.2d 247.261, 241 P.3d
1220 (2010). The Department does not address interference with judicial
functions or manifest injustice, even though both are present here.
Regardless, EHB 2075 fails even the narrow tests posited by the
Department.

The conflict between EHB 2075 and the Separation of Powers

principles is manifest when one considers that EHB 2073 purports to




overrule Bracken on the very judicial determinations that lie at its heart:

the Court’s adjudications of (1) who makes a transfer when a trust with a

life estate is established, (2) when that transfer takes place, (3) the

difference between transterring assets and simply dying, and (4) the

- regulatory context in which state tax returns were prepared between 2006

and 2009.

Legislative actions that violate the Separation of Powers doctrine

are void. O Brienv. Tacoma, 85 Wn.2d at 272. Because EHB 2073

requires this Court to reach a different result than the Court did in

Bracken, it is invalid.

D.  EHB 2075 violates the prohibition zlgainst impairing contracts
in the state and federal constitutions by substantially
interfering with private contractual rights
In addition to violating Due Process, EHB 2075 violétes the

impairment of contracts clauses of the state and federal constitutions.

Wash. Const. art. [, § 23 (no “law impairing the obligations of contracts

shall ever be passed™); U.S. Const. art. I, § 1, ¢l. 1 (*“No State shall . . .

pass any . .. Law impairing the Obligation of Contracts.”). The

impairment clauses are implicated when (1) a contractual relationship

exists and (2) legislation substantially impairs the contractual relationship.

Caritas, 123 Wn.2d at 402-03.




EHB 2075 applies to a contractual relationship because interests in
trusts have long been treated as contractual rights for impairment clause
purposes. See Coolidge v. Long, 282 U.S. at 594-95 (“The trust deeds are
contracts within the meaning of the contract clause of the Federal
- Constitution. They were fully executed before the taking effect ot the
stgle law under which the excise is claimed. The commonwealth was
without authority by subsequent legislation, whether enacted under the
guise of its power to tax or otherwise, to alter their effect or to impair or
destroy rights which had vested under them.”); McGrath’s Estate, 191
Wash. at 507-08 (quoting Coolidge’s analysis of impairment of trusts with
approval, and concluding that taxation of indefeasible insurance policies
purchased before the state death taxes applied would violate the contracts
clauses of the state and federal constitution); see also In re Estate of
Bodger, 136 Cal. App. 2d 416, 424, 279 P.2d 61 (1955) (declaration of
trust is ““a contract between the trustor and the trustee for the benefit of a
third party™).

EHB 2075 also impairs the contractual rights of the beneficiaries
with respect to the QTIP trust by “alter[ing] its terms, impos[ing] new
conditions, or lessenfing] its value.” Caritas, 123 Wn.2d at 404
(emphasis added). The value of the beneficiaries’ rights to the QTIP trust

has been substantially devalued by retroactive imposition of the




Washington estate tax. See McGrath's Estate, 191 Wash. at 496 (“[A]ny
subsequent statute passed during the existence of the contracts providing
for taxation of that right would, iféllfOl‘ced, impair the obligation ot these
contracts, for the McGrath Candy Company would then receive less than it
was entitled to receive according to the terms thereof.”).

Although the United States Supreme Court has applied a more
deferential standard to legislation that abrogates private contracts, EHB
2075 still runs afoul of the impairment clauses. A private contract may be
impaired if “the state has a significant and legitimate public purpose
behind the regulation, such as the remedying of a broad and general social
or economic problem.” and the “adjustment of ‘the rights and
responsibilities of contracting parties [is based] upon reasonable
conditions and [is] of a character appropriate to the public purpose
justitying [the legislation’s] adoption.”” Energy Reserves Grp., Inc. v.
Kan. Power & Light Co.. 459 U.S. 400, 412, 103 S. Ct. 697, 74 L. Ed. 2d
569 (1983) (citation omitted).

“Financial necessity, though superficially compelling, has never
been sufficient of itself to permit states to abrogate contracts.” Carlstrom
v. State, 103 Wn.2d 391, 396, 694 P.2d 1 (1985). The Department’s

attempt to extract revenue by altering contracts created years betfore any




standalone estate tax existed in Washington is not legitimate under any
standard. EHB 2075 violates the state and federal impairment clauses.

E. Drawing a distinction between the assets of QTIP trusts and all
other trusts violates Equal Protection principles

One peculiarity of EHB 2075 as applied here is that it distinguishes
between the life estate established under the terms of Marguerite’s QTIP
trust and all other types of trusts. According to the Department, the assets
of the QTIP trust are subject to Washington estate tax upon the death of
Arthur, but the assets of other types of trusts. such as a credit shelter trust,
are not—this despite the fact that the terms of the two trusts may be
virtually identical, their beneficiaries may be the same. and the life estate
that the second spouse enjoyed in the trusts would terminate in exactly the
same way: by his or her death.

There is no revenue-enhancing rationale for sparing all trusts
established before May 17, 2005, except QTIP trusts, from taxation on the
death of the second spouse. There is no distinction that can be drawn
between the tax consequences to a QTIP trust and any other trust type. In
fact, the only distinction that exists is that a QTIP trust qualifies for the
federal marital deduction. and federal law provides a mechanism for
collection of deferred federal estate tax. Neither that federal law

mechanism nor hostility to the federal marital deduction can provide a

1
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legitimate basis for subjecting the assets in QTIP trusts, alone, among
those created before 2003, to state estate tax atter 2005.

Our state’s Equal Protection Clause (Const. art. I, § 12) and the
Fourteenth Amendment to the United States Constitution require that
“persons similarly situated with respect to the legitimate purpose of the
law must receive like treatment.” State v. Marintorres, 93 Wn. App. 442,
450, 969 P.2d 501 (1999) (quoting State v. Coria, 120 Wn.2d 136, 169,
839 P.2d 890 (1992)). Economic legislation that neither sets up a suspect
class nor affects a fundamental right is subject to the rational basis test.
Schuchman v. Hochn, 119 Wn. App. 61, 68, 79 P.3d 6 (2003). The test
under rational basis “is not whether the /aw being challenged has a rational
basis: it i1s whether there is a rational basis for the classification embodied
by the legislative scheme.” Marintorres, 93 Wn. App. at 431 (citations
omitted. emphasis in original).

To pass muster as rational, a classification must (1) apply alike to
all members within the designated class, (2) be based on reasonable
distinctions between those within and those outside the class, and (3) bear
a rational relationship to the purpose of the legislation. /d. (statute
requiring interpreter reimbursement for hearing-impaired convicts, but not
non-English speaking convicts, was irrational and violated Equal

Protection as applied). Tax statutes are analyzed the same way. See




Snow'’s Mobile Homes, Inc. v. 1\/[0rgm?, 80 Wn.2d 283, 287, 494 P.2d 216
(1972) (distinction between similarly situated taxpayers, based only upon
timing of assessment for taxation, would constitute denial of Equal
Protection; “[i]t is fundamental that all persons within the same class must
be treated equally”). For this reason, too, EHB 2075 is unconstitutional.

V. Collateral Estoppel Requires Judgment In Favor Of The
Estate

The doctrine of collateral estoppel or issue preclusion should

prevent the Department from re-litigating the issue decided in Bracken.
Hanson v. City of Snohomish, 121 Wn.2d 552, 561, 852 P.2d 295 (1993);
Rains v. State, 100 Wn.2d 660, 665. 674 P.2d 165 (1983). The elements
of collateral estoppel require that: (1) the issue decided in the prior
adjudication is identical with the one presented in the second action,
(2) the final adjudication ended in a final judgment on the merits, (3) the
party against whom the plea is asserted was a party or was in privity with
a party to the prior adjudication. and (4) the application ot the doctrine
does not work an injustice. Hanson, 121 Wn.2d at 561. The party
asserting collateral estoppel need not be a party in the earlier action.
Lucas v. Velikanje, 2 Wn. App. 888, 894,471 P.2d 103 (1970).

Here, each element of collateral estoppel is present. First, the

issue in this case—that a pre-May 17. 2005 QTIP trust was not taxable in
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the estate of the second spouse to die—is the very same issue litigated by
the Department and decided by the Washington Supreme Court in
Bracken. 175 Wn.2d at 575-76. The Department concedes this point in
the parties’ Stipulation and Agreed Order. CP at 110-11. Second, the
party against whom the plea is asserted, the Department, was a party in the
prior adjudication. /d. Third, the Department had every opportunity to
litigate this case in the trial and appellate courts, including its unsuccessful
filing of a motion for reconsideration of the Supreme Court’s decision in
Bracken. Finally, application of the doctrine ofcoilateral estoppel does
not work an injustice.

Indeed. the failure to apply the doctrine would work an injustice
against the Estate, not only because Bracken decided the issue, and
Washington courts are bound to follow it under the principle of siare
decisis," but also because Arthur’s estate and the Departiment agreed to
stay its refund litigation while Bracken was pending. CP at 27. The terms
ol that stay provided that Bracken would control the outcome of the

instant refund litigation. /d. However. after the Supreme Court rejected

' A decision by the State Supreme Court is binding precedent on the lower courts in
other cases in the state. See Satterlee v. Snohonish Countv, 115 Wn. App. 229, 233,62
P.3d 896 (2002). The doctrine of stare decisis “means that the rule laid down in any
particular case is applicable to another case involving identical or substantially similar
facts.” Greene v. Rothschild, 68 Wn.2d 1, 8,414 P.2d 1013 (1966).




the Department’s motion for reconsideration of Bracken, the Department
refused to abide by the terms of the stay by failing to issue the refund.

The Estate was then forced into the position ot having to recommence
litigation to obtain the refund that the Department had tacitly agreed to
provide it Bracken was decided in the taxpayer’s favor. which it was
unanimously. By refusing to issue the refund after Bracken was decided
and reconsideration was denied, the Departiment blatantly violated the
terms of the stay. Accordingly, the doctrine of collateral estoppel provides
yet another basis on which this Court should affirm the Stipulation and
Agreed Order granting summary judgment in favor of the Estate and reject
the Department’s arguments on appeal.

[n addition, the doctrine of equitable estoppel against the
government should prevent the Department from attempting to impose a
new tax on the Estate. The elements of government estoppel require that:
(1) the party to be estopped must know the facts, (2) the party estopbed
must intend that its conduct shall be acted on or must act in such a way
that the party asserting the estoppel has a right to believe it was so
intended, (3) the party asserting the estoppel must be ignorant of the true
facts, and (4) the party asserting the estoppel must rely on the [“o.rmer’s
conduct to his injury. Morgan v. Gonzales, 495 FF.3d 1084, 1092 (9th Cir.

2007) (citing Watkins v. U.S. Army, 875 I'.2d 699, 709 (9th Cir. 1989) (en




banc)). A party asserting equitable estoppel against the government must
also establish that (1) the government engaged in affirmative misconduct
that goes beyond mere negligence, (2) the government’s wrongful acts
will cause a serious injustice, and (3) the public’s interest will not suffer
undue damage by imposition of estoppel. Morgan v. Heckler, 779 F.2d
544, 545 (9th Cir. 1983); see also Watkins, 875 F.2d at 708; Baccei v.
United States, 632 F.3d 1140, 1147 -(9th Cir. 2011). All of these elements
are present here.

First and foremost, there is a clear indication in the legislative tloor
debates that estates with pending refund applications were, in fact, being
targeted. See Appendix C. For instance, during the Senate floor debate.
Senator Sharon Nelson stated, “[I]n eight hours and fifteen minutes
without this legislation we begin to refund to the wealthiest estates in
Washington. We begin to mail out checks for tunds that could be used for
our kindergartners, for our third-graders, for everything that we believe in
for our kids® futures.” Id.. page 9 (Senate Floor Debate. June 13,

2013). Inaddition, during the House of Representative’s floor debate on
EHB 2075, Representative Maureen Walsh called out her fellow
Representatives by noting that while yes. it would cost the state
approximately $160 million to refund the families that would be entitled to

an eslate tax refund, that amount was taken unlawfully from these families




by the Department, and these families should be paid back the $160
million instead of using those tunds for the unrelated purpose of
mitigating budget shortfalls in education. Appendix C, page 3-4 (House
Floor Debate, June 13. 2013).

In United States v. Carlron, the United States Supreme Court
discussed when equitable estoppel against the government applies. 512
U.S. 26,114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994). The Supreme Court
concluded that estoppel did not apply in that case because no argument
was made that Congress acted with an improper purpose in enacting the
challenged estate tax regulation. The Court said, “There is no plausible
contention that Congress acted with an improper motive, as by targeting
estate representatives such as Carlton atter deliberately inducing them to
engage in ESOP transactions.” Carlron, 512 U.S. at 27.

Here, in contrast to the facts in Carlion, there is ample evidence
that two government entities—the Washington State Legislature and the
Department committed misconduct. The Legislature acted with an
improper purpose in targeting the estates with pending refund applications.
The Department committed misconduct by agreeing by stipulation with
the Estate not to pursue an earlier action, and by implicitly representing

that it would be bound by the decision in Bracken, but then ultimately




ignoring both the holding in Bracken and the agreement to stay the
litigation. CP 110-11. These facts establish governmental misconduct.

The other elements of equitable estoppel are also present. The
Department was aware of the facts; it proposed and agreed to the stay. CP
at 27. The Department knew Arthur’s estate would act in reliance on the
stay, and there was no reason for Arthur’s estate to anticipate that the
Department would not to honor the stay. Arthur’s estate relied on the stay
to its detriment by agreeing not to pursue the refund in court until Bracken
was decided. The parties understood that Bracken, as Washington
Supreme Court authority, would control the issue in dispute.
Nevertheless, the Department has pro‘longed this litigation in violation of
the stay, forcing the Estate to incur additional costs and legal fees, and
forestalling the PR’s ability to complete the state estate tax accounting and
to close the Estate.

Taken together. the facts show that the governmental action goes
beyond mere negligence. 'l:‘he Departiment acted intentionally. Its
misconduct caused a “serious injustice” for Arthur’s estate, which has
been waiting since 2011 for its requested refund to be issued. Last, the
facts show that the public’s interest will not suffer undue damage by
imposition of estoppel because the public has a strong interest in the very

things the Estate is trying to accomplish in this litigation—to hold the
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Department to the promises that it made and to ensure that the new
legislation is deemed invalid if this Court finds that it violates the state or
federal constitutions.
V. Bracken Was Correctly Decided

The Department devotes a third of its brief, and nearly half of its
argument, to attacking the Bracken decision and asking the Washington
Supreme Court to overturn it—this in spite of the fact that no justice
accepted the Department’s position in Bracken,' and that the Court
denied the Department’s motion for reconsideration just a few months
ago. The Department’s refusal to admit error and to accept the Court’s
judgment does not justify forcing the Estate to move for reliel that should
have been provided pursuant to the parties” agreed stay pending the
outcome of Bracken. Nor does it justity the Department’s filing an appeal
solely for the purpose of delay. Regardless, the Department’s argument
implicitly concedes the futility of its legislative gambit. If EHB 2075
were effective o change the outcome in this case, the decision in Bracken

would be of historical interest only. But it is far from that.

" The concurrence/dissent is no less empbhatic than the majority: “[1]t is absurd to
conclude that the federal QTIP property should be included in the surviving spouse’s
estate to enable imposition of a state tax where there was no delerral of state estate
taxation on any QTIP property.” Bracken, 175 Wn.2d at 394 (Madsen. C.J.. concurring
and dissenting).
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The Department’s argument ignores the important principle of
stare decisis:

In Washington, stare decisis protects reliance interests by
requiring a clear showing that an established rule is
incorrect and harmful before it is abandoned. ... The
constraints of stare decisis prevent the law from becoming
subject to incautious action or the whims of current holders
of judicial office. ... Although stare decisis limits judicial
discretion, it also protects the interests of litigants by
providing clear standards for determining their rights and
the merits of their claims. Therefore, overruling prior
precedent should not be taken lightly.

Lunsford v. Saberhagen Holdings, Inc., 166 Wn.2d 264, 278, 208 P.3d
1292 (2009) (internal quotations and citations omitted).

The Department does not and cannot make 1116 “clear showing™
that Bracken is “incorrect and harmful.” as required for the Washington
Supreme Court to overrule its decision in that case. Although the
Department claims that the Supreme Court in Bracken construed
“transfer” too narrowly, this claim ignores both the Court’s acceptance of
the Department’s primary authority on the scope of “transter,” Fernandez
v. Wiener (see 175 Wn.2d at 565). and the Court’s view that the analysis
should focus not on what constitutes a transter but on who makes it and

when. 1t there is no transter by the decedent, there is no constitutional

sanction for an estate tax. 175 Wn.2d at 566-68.




The cases discussed by the Department do not support a difterent
conclusion. At issue in Fernandez v. Wiener was whether community
property could be subjected to federal estate taxation when the marital
community was terminated by the death of Mr. Wiener. So long as he was
alive, Mr. Wiener had both the ability and the authority to direct how that
property would be used. Both were extinguished when he did. The court
concluded that “the death of the insured, since it ended his.control over the
disposition of the proceeds, and gave his wife the present enjoyment of
them, may be constimtionaﬂy made the occasion for the imposition of an
indirect tax measured by the proceeds themselves.” 326 U.S. at 363. This
suggests that the federal government could constitutionally tax
Marguerite’s property when ‘she died, and indeed this is the basis for the
deferred tax that is imposed under L.LR.C. § 2044, Fernandez v. Wiener
does not suggest any basis tor Washington to tax Arthur’s estate for the
assets in Marguerite’s trust.

The central issue in West v. Okla. Tax Comm 'n. 334 U.S. 717, 68
S. Ct. 1223, 92 L. Ed. 1676 (1948). was whether the property of an Osage
Indian was immune from state taxation because legal title was held by the
federal government. The Court said no. Federal law authorized the

decedent to dispose of his estate. including trust funds from which




restrictions on alienation had not been removed, in accordance with
Oklahoma law. Id. at 722.
The Court observed:
An inheritance or estate tax is not levied on the property of
which an estate is composed. Rather it is imposed upon the
shifting of economic benetits and the privilege or
transmitting or receiving such benefits. ... In this case,
for example, the decedent had a vested interest in his Osage
headright; and he had the right to receive the annual income
from the trust properties and to receive all the properties at
the end of the trust period. At Kiis death. these interests and
rights passed to his heir. 1t is the transter of these

incidents, rather than the trust properties themselves, that is
the subject of the inheritance tax in question.

Id. at 727 (citations omitted; emphasis added).

This case offers no authority for Washington to tax Arthur’s estate
for the value of the assets in the irrevocable QTIP trust that Marguerite
created when she died.

The question in United States v. Manufacturers National Bank of
Detroit, 363 U.S. 194, 80 S. Ct 1103, 4 L. Ed.2d 1158 (1960) was whether
Congress could tax the proceeds of insurance policies payable to the wite
of the insured if the insured paid the premiums but assigned the policy
rights to his wife. The Court held that it could, observing that the occasion
for the tax is the maturing of the beneficiaries” right to the proceeds upon
the death of the insured, this being the last step in a testamentary

disposition that “began with the payment of premiums by the insured.” /d/.
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at 198. The Department omits from its description of this case the critical
fact that the insured paid the insurance premiums. The Department also
fails to complete the Court’s quotation from Chase Nat 'l Bank v. United
States, 278 U.S. 327,337, 49 S. Ct. 126, 73 L. Ed. 405, 63 A.L.R. 388
(1929). about the nature of a “transtfer”—namely, that it must “*include the
transfer of property procured through expenditures by the decedent with
the purpose. effected at his death, ot having it pass to another.”” Mfrs.
Nait'l Bank, 363 U.S. at 199. This describes Marguerite, not Arthur.

The Department argues that /i re McGrath s Estate supports its
analysis. Br. of App. at 34-36. The Department notes that it was the
shifting of economic benefit in one insurance policy over which
Mr. McGrath retained the power to change the beneficiary that was the
basis for taxation. /d. 1t is precisely because Mr. McGrath did nor have
that power over the other policies that the Court held their proceeds to be
beyond the power ot the State to impose a tax. /d. As the Court held in
Bracken, a life estate held by a surviving spouse who lacks any power to
change the remainder beneficiaries designated by the first spouse to die—
-here, Marguerite—is just like those non-taxable insurance policies. /i re
A/-\/Ic'Gmlh s Estate tully supports Bracken and, as shown above, requires

the same result in this case.
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The Department next attacks the Court’s analysis of federal QTIP
principles, arguing that property in a QTIP trust transfers twice. This
position is entirely unsupported.”® There is only one transfer, and it occurs
when the trust is created and funded. Federal law treats the trust property
as 1f 1t had passed (in tofo) to the surviving spouse and then from the
surviving spouse to the remainder beneficiaries. These fictions permit the
value of the property to be treated as qualitying for the marital deduction
at the first death, while ensuring that the deferred federal estate tax is paid
when the second spouse dies. But neither fiction should be confused with
the reality of what happens when a trust is created and a true transfer
occurs. Nor can they obscure the absence of any parallel deterral of
Washington estate tax for a trust that, in this case, was established in 1996.

As the Court noted in Bracken, inclusion of QTIP in the federal
taxable estate of the surviving spouse is the quid pro quo for excluding it
from the federal taxable estate of the first to die. Bracken, 175 Wn.2d at
568-69. The duty of consistency supports this treatment, just as the Court
states. Contrary to the Department’s argument, that duty does not apply

only to omissions or misrepresentations. See. ¢.g.. Belizer v. United

** The Department elsewhere mischaracterizes L.R.C. § 2056(b)(7)}B)(i} as requiring that

property “pass from the decedent to the surviving spouse.” Br. of App.at 1. The
statute actually requires only that the QTIP property “pass from the decedent.” 1.R.C. §
2056(b)(TXB)()().
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States, 495 F.2d 211 (8th Cir. 1974) (taxpayer disagreed with older brother

over values shown in earlier estate tax return).

According to the Department, the death of the surviving spouse “is
the generating event causing a shift of interests in the property.” Br. at 36.
The penultimate paragraph in McGrath's Estate provides a decisive
rejoinder to this argument:

[H]ere, the decedent never had any ownership or right of

any kind in the policies in question or in the proceeds

thereof. He had no vestige of control over them. He did

not take them out. He did not pay the premiums. As the

trial judge somewhat whimsically, but very pertinently,

remarked in his memorandum opinion, he furnished
nothing except the death.

191 Wash. at 510. Like Mr. McGrath, Arthur did not generate the funds at
issue, and he had no vestige of control over Marguerite’s QTIP trust. The
trust was created by Marguerite and funded by her, for the benefit of
persons that she chose. All of this happened nine years before the
adoption of the standalone Washinuton estate tax. Given that statute’s
clear directive that it applies only to the estates of persons dying after May
17, 2005, there was no basis for imposing the tax on marital trust assets in
Bracken, and there is none here.

Finally, the Department’s argument for overturning Bracken
nowhere mentions the rules and regulations that were in force when the

decedents there died. Those regulations, which “have the same force and
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effect as if specifically set forth in [ch. 83.100 RCW]...” (RCW
83.100.200), supported the estates’ position in Bracken and were flatly
inconsistent with the Department’s argument. See 175 Wn.2d at 560-61;
id. at 588 (Madsen, C.J., concurring and dissenting) (“The rule provides
for removal of the effect ot any federal QTIP elections, whether currently
made by this decedent or made by a predeceased spouse. ... This means
that the state estate tax is computed wholly without regard to any federal
QTIP election.”). The same regulations were in force when Arthur died
and the Estate filed his Washington estate tax return. Just as those
regulations belied the Départmenl’s contentions in Bracken, they do so
here. They may not be ignored.

Pursuant to RAP 18.1 and RAP 18.9 and RCW 4.84.183, the Court
should award attorney fees and costs to the Estate for the expense it has
been forced to incur in defending its rights on appeal.

CONCLUSION

The Supreme Court’s decision in Bracken 1s correct as well as
binding on this Court, and it is determinative of the issues presented in this
case. The statute that the Department requested and the Legislature
enacted to reverse Bracken is unconstitutional as applied: it violates the
constitutional underpinnings of an excise tax by taxing property rather

than a transfer, it violates the Due Process Clause, it violates the
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Separation of Powers doctrine, it violates the constitutional prohibition
against the impairment of contracts, and it violates the Equal Protection
Clause.

The Stipulation and Agreed Order granting summary judgment for
the Estate should be affirmed, and the Department’s appeal dismissed in
its entirety. Pursuant to that order, the Department is required to issue a
refund to the estate in the amount $904.499.33. In addition, the Court

should award attorney fees and costs to the Estate.

By: 4/*!\/ Q‘//iemmw
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HOUSE BILL 1920

State of Washington 63rd Legislature 2013 Regular Session

By Representatives Ormsby, Carlyle, Hunter, and Pollet; by request of
Department of Revenue

Read first time 02/18/13. Referred to Committee on Finance.

AN ACT Relating to preserving funding depcesited into the education
legacy trust account used to support commen schools and access to
higher education by restoring the application of the Washington sstate
certain property transfefs; ammending  RCHW

ana 83.100.047; creating new sections;

date; and providing an expiration date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATIZ OF WASHINGTON:

NEW SHCTION. Sec. 1. {1} In 2005, to address an unexpected
significant loss of tax rvevenue resulting from the Estate of Hemphill
decisicn and to provide additioral funding for public education, the
legislature enacted a stand-alons estate and cransfer taz, effective

)

May 17, 2005%. The stancd-alone estabe and transfer tax applles Lo the
ty alb death. By defining the term "transltsr" tc mean

ed in section 2001 of fhe internal revenue code, the
legisliature clearly expressec its Intent that a "transfer” for purposes
of determining the federal taxable estate 1s also a "transfer" for

the Washington taxabls estate.

purposes of determini

{2y Tn

re Estate of Bracken, Docket Ne. 84114-4, the Washington
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supreme court narrowly construed the term "transfer

Wa

shi

ngton estate tax code.

finds that i1t is well established that the Lterm

3) The legils

"transfer" as used 1n the federal estate iax code iz construed broadly

and extends bte the "shifting from one to another of any power or

pr

|_: .
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lege incidental to the ownership or enjoyment of property” that
a= deatrh. Fernandez v. Wiener, 326 U.S. 340, 352 (1945).

4) The legislature further finds that it is necessary tc prevent

e adverse fiscal impacts of the Bracken decision by veaffirming its

snsfer tax is to ke given its broades

t that the term "transfer" as used in the Washington estate and

t possiple meaning consistent
established United Staktes supreme court precedents, subject only
and exceptions erpressly provided by the legislature.

5y As curative, clarifying, and remedial, the legislature intends

his act to apply both prospectively and retroactively to estates

of decedents dying on or after May 17, 20905.

S

ec. 2. RCW 83.100.020 and 2005 ¢ 516 s 2 are each amerded to read

as Zollows:

{ (As—used—in—this—chapter+)) The following definitiong in this
section apply throughout this chapter unless the conftext clearly
regquires otherwise.

(1) "Decedent" means a deceased individual {{+}).

(2} "Department"” means the department of revenuc, the director of

;hat depar-ment, or any emplcyee of the department exercising aulhorit

the internal revenue code () ).

{

nue code ({+) ).

1ly deleyated to him by the director((+}).

) "Federal return” means any tax return ragulred by chapter 11 of

[N

4 "Federai tax" means a tax under chapiter 11 of the internal

5) "Gross estate" mecans "gross esztate” as defined and used In
n 2031 of the internal reverue code{{+}) ..

69 "Ferson" means any individual, estate, trust, receiver,

cooperative assocliation, club, corperation, company, firm, partnership,

i

HB

int venture, syndicate, or other sentity and, 2o the extent permitied
law, any federal, state, or other governmental unit or subdivisicn
agency, department, or instrumentality thereof{{+))_
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{7} "Person required ©o means any person

required to file a relturn of the internal

Ry
revenue code, such as the perscnal representative of an estate{{s)).

{8) "Properuzy"” means propercy included In the gross estate({+)).
{9) "Resicent" means & decedent who was domiciled in Washington at
time of death{{(+)).

{10) "Taxpayer" means a person upocn whom tax ig imposed under this
chapter, including an estate or a verson liable for tax under RCW
83.100.120((+) ).

(11} "“ransfer" means "transfer” as used in section 2001 of the

nternal revenue code and includes any shilting upon death of the

egonomic benefit in properiy or any power or gal priv fleue'incidental

Lo the ownership or enjovment of property. liowever, Y"transfer" does

not include a qualificd heir disposing of an interest in property
gqualifying for a deduction under RCW 83.100.046 or ceasing to use the

property for farming purposes{{;})

e
4N
[44]

{127 "Internal reveruc code” means{|

(.
e
.

ehapter—and—REW—83+-E10-0165) ) the United code
of 1986, as amended or renumber asz of January 1, 2005{(+}) .

({13) "Washington taxable estata” means the federal taxable e

s
and includes, but is not limitad Lo, the valuce of any property includ

e
in the gross estate under 2044 of the intevnal revenue code,

regardless of whether the decgcedenz's intercst in such property was

re May 17, 2005, |

acguiread be i plus amounls reguired To bhe added £o

the Washingten taxable estate undey RCW 83.100.047, {b} less

({(+=+)) (i) One million five hundred thousand dollars for decedents

Y

s

dying before January 1, 2006; and ({(+&3)} {ii; two million dolliars for

the

decedents dying. on or after January 1, 2606; and {(+4e¥)) (]

amount of any deduction allowed under RCW 83.100.046; and (iv]) amounts

allowed to pe deducted from the Wasninglon ixable escale under RCW
83.100.047 .

(143 "rederal taxabhle costare

i

means the tazable ostate as
delermined under chapter 11 ©f the internal revenue code withoul regarc
to: {a) The zTermination cf tho fedoral estate tax under section 22106
of —he internal revenuc code or any cther provision of law, and (b} the
deduction for state estale, inheritance, legacy, or 3uccession hLaxes

allowable under section 2058 of the internal revenus code.
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permitted under Lhis seclion, the taxpayver's Wast

ja)

{1y If the federal taxable estate on the federal refurn is
deternined by making an election under section 2056 or 2056A of the
return is reguir

internal revenue code, or 1f no federza ed to be filed,

< 1

the departmesnt may provide by rule for a separate clection on the
Washington return, consistent with section 20656 or 20%6A of the
internal revenue code, for the purpose of determining the amount of tax

due under this chapter. The election ({shadldl-Pe)) 1is binding cn the

state and the beneficiaries, consistent with the

revenue

ode. Aill other <lecticns oz wvaluations on the Washington return

2.

turn,

({(shalt)) must be made in a manner consistent with the federal

| <

er

if a federal return is required, and such rules as the departm

provide.
(27 Amounts deducted for federal income tax ourposes under saction
642 (g} of the internal revenue code of 1986 ({y—shall)) are not {(ke))
allowed as deductions 1n computing the amount of taz due under this
chapter.

(3) Nozwithstanding any department rule, 1f a taxpayer makes an

clection consisterkt with section 2056 of the internal revenud code as

wibton caxabie estate

and the surviv spouse's Washington taxable estate, must be adiusted

as follows:

‘a) Fcr the taxpaver that made the election, any amount deducted by

reasen of section 2056{bi (7)) of the interrnal revenue code is added to,

and the value of property Zor which a Washingten s eclion under this

5 e

,.‘

“fion vwas made 1s deducted from, the Washington Laxakle

n)

ata .

;YA

() Tor the estate ¢f the surviving spouse, the amcu

- included in

the estate's gross estate pursuvant te section 2044 (a) and (b)) (1} {A) cf

Lhe dinternal reverue code is deducted frow, and the vaiue of any

nroperty for which an electicon s sccltion was previously made

is added to, the Washington taxable eslate.

Sec. 4. RCW 83.100.047 and 29069 < 521 s 192 are each amended oo

read as folliows:

>ral taxable estate on the

election under section

o
if no federal return is required to he filed,
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~he department may provide by rule for a separate olection on the
t

Wasnhington reoturn, consisten sectlon 2056 or 2006A of the

internal revenuc gode and (b} of this subsection, for the purpoes
e 1

determining the amount of tax due under this
{(shalt—pe)! is bkinding on the estate and the hereficiaries, consi

>
with the internal revenue code and (b} of this subsection. 211 otherxr
elecrions or valuations on the Washington return {({shazk}} must be made
in a manner consgistent with the federal return, f a federal return is

required, and such rules as the department may provide.

{by The department {(skat}) must provide by rule Lhat a state
registered domestic partner is deemed to be a surviving spouse and
entitled to a deduction from the Washington taxable estate for any
interest passing from the decedent tc his or her domestic partner,
consistent with scclbion 2056 or 2056A of the internal revenue ccde but
regardliess of whether such interest would be deductible from the

leral gross estale under secticn 2056 or 2056A of the internal
reveanue code.

(2) Amourts deducted for federal income tax purposes under section

6421(g} ol the internal z=venue c¢ode cof 1986 ([skald)) are not ((ke))

wed as deducticns in computing the amount of tax due under thi:

{3} Notwaithstanding any depariment rule, LaxXpavey makes an

election cons.stent with sectioen 2056 of the interral revenue code as

permitted under this seciion, taxcavor‘s Washinolon Taxabls estate,

and the surviving spouse's Washington taxable estate, nmust be adiusted

as follcocws:

(&) For bLre taxpaver that macde thne tion, any amcount deducted by

reason of seation Z2056{b) (7}

i Lhe internal revenue code 15 added to,

of propert which a Washinaton slsction undsr this

secition was made is deducted from, the Washington lLaxaeble actato,

by For the est: the surviving spouse, the

2344

and

property {or which ap

\shindgtoen taxable

NEW SFOTION, Sec. 5. Sections Z and 3 of

acc apply both
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prospeclively and retreactively to ail estates of decederts dying on or

after May 17, 2005.

NEW SECTION. Sec. 6. This act does not affect any final judgment,

nc longer subject fto appeal, enrtered by a court of competent

jurisdiction before the effective date of this section.

NEW SECTION. Sec. 7. If any provision of this act or its

application to any person or c¢ircumstance is held invalid, the
£~

remainder of the act or the application of the provision to other

persong or circumstances is not affected.
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Sec. 8. Section 3 of this act expires January :I,

NEW SECTION. Sec. 9. Section 4 of this act takes effect January

--- END ---
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458-57-105

WAC 458-57-105 Nature of estate tax, definitions. (1)
Totroductien. This rule applies to deaths occurring on or
after May 17, 2005, and describes the nature of Washington
state's estate iax as it is imposed by chapter 83.100 RCW
(Estate and Transfer Tax Act). It also defipes terms that will
be used throughout chapter 458-57 WAC (Washington Estate
and Transfer Tax Reform Act rules). The estate tax rule on
the nature of estate tax and definitions for deaths occurring on
or before May 16, 2005, can be found in WAC 458-57-005.

(2) Nature of Washingfon's estate tax. The estate tax
is neither a property tax nor an inheritance tax. It is a tax
umposed on the transfer of the entire taxable estate and not
upon any particular legacy, devise, or distributive share.

(a) Relationship of Washington's estate tax to the fed-
cral estate tax. The department administers the estate tax
under the legisiative enactment of chapter 83.100 RCW,
which references the Internal Revenue Code (IRC) as it

[Title 458 WAC~-p. 552}
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existed lasuaiy 1, 2005, Federal astate tax law changes
enscted afer Lmumy 1, 2005, do not apply to the reponiing
roquiremeats of W d.thg,mn s estate X, The departruent will
follow federal Treasury Regulations section 20 (Estate lax
regulations), in exsstence onJanuary 1, 2005, to the extent
they do not contlict with the provisions of chapter §3.100
RCW or 458-57 WAC. Tor deaths occurring January 1, 2009,

ang ufter, Washmgmu has different estate tax reporting and
filing requiremnents than the federal governmeant. There will
be estates that must file an cstate tax return with the state of
Washington, even though they are not required 1o file with
the federal government. The Washiagton state estate and
transfer 1ax retan and the ipstractions for vompleting the
tetum can be found on the department’s web site at hitp://
www.dor.wa.gov/ under the heading titled forms. The retirn
and imstroctions can also be rwquested by ealling the depart-
wenl’s esiale tax section at-360-370-3265, option 2.

(b) Lifetivne iransfers. Washmg!uu esisle tax tuxes life-
time trrusfers only to the extent included i the federal gross
estate. The staie of Washingien does not have o gift tax.

(3) Definitions. The following terms and definitions are
applicable throughout chapter 458-57 WAC:

(a) "Absentee distributee” means any person who is the
bepeficiary of a will or trust who has pot been located;

(b) "Decedent" means a deceased individual;

() "Department” eans the departitient of revenue, the
director of that department, o any cwployee of the depart-
ment exercising suthonty lawhally delegated to him by the
director;

(d) "Escheat" of au estate means that whenever any per-
son dies, whether s resident of this state or not, leaving PIrop-
erty in an estate subject to the jurisdiction of this state and
without being survived by any person entitled io that'same
property under the laws of thq state, such estate property
shall be demg;natcd escheat property and shall be subject to
the provisions of RCW 11.08.140 through 11.08.300;

(e) “Federal retum” means any tax return required by
chapter 11 (Estate tax) of the Internal Revenue Code;

(f) "Federal tax" means tax under chapter 1] (Esta;e 1ax)
of the Internal Revenne Code;

(g) "Federal faxable estate” means the taxable estate as
determined under chapter 11 of the Internal Revenue Code
without regard to:

(1) The termination of the federal estate tax under sechon
2210 of the IRC or auny other provision of law; and

(i) The deduction for state estate, inheritance, legacy, or
succession taxes allowable under section 2058 of the IRC.

{b) "Gross estate" means "gross estate” as defined and
used ip section 2031 of the Internal Revenue Code;

{i) "Inierpal Revenue Code" or “IRC" means, for pur-
poses of this chapter, the United States Internal Revenue
Code of 1986, as amended or renumbered on January 1,
2005,

d) "Person" means any individual, estate, trust, receiver,
cooperative association, club, corporation, company, firm,
partnership, joint venture, syndicate, or other entity and, to
the extent permitied by law, any federal, state, or other gov-
eromental unit or subdivision or agency, deparment or
instrumentality thereof;

(k) 'Person required to file the federal return” means any
person required to file a return required by chapter 11 of the

(2007 Ed)
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Intemmal Revenue Cede, such as the personal representarive
(executor) of an estate;

(1) "Property," when used in reference to an estate fax
trensfer, means property included in the gross estate;

(m) "Resident” meaiis a decedent who was domiciled in
‘Washington at time of death;

(o) "State return” means the Washington estate tax retum
required by RCW 83.100.050;

(0) "Taxpayer" means a person upon whom tax is
imposed under this chapter, including an estate or a person
liable for tax upder RCW 83 100.120;

(p) "Transfer" means "trensfer” as used in section 200¢
of the Internal Revenue Code. However, “transfer” does not
include a qualified beir disposing of an interest in property
qualifying for a deductior under RCW 83.100.046;

(@) "Washington taxable =state” means Lhc "foderal tax-
able éstate™:

(i) Less one million five hundred thousand dollars for
decedents dying before January 1, 2006, or two million dol-
lars for decedents dying on or after Jamiary 1, 2006;

(ii) Less the amount of any deduction allowcd under
RCW 83.100.046 as a farm deduction;

(111) Less the amount of the Washiagion qualified terms-
pable interest property (QTIP) election made under RCW
83.100.047;

(iv) }’lm any amount deducied from the federal estate
pursuant te [RC § 2056 (b)(7) (the federal QTIP election);

(v) Plus the value of any trust {or portion of 2 trust) of
which the decedent was income beneficiary and for which 2
Washington QTIP election was previously made pursuant to
RCW 83.100.047; and

{vi) Less any amount included in the federal taxable
estate pursnant to IRC § 2044 (inclusicn of amounts for
which a federal QTIP election was previously inade).
[Statutory Authority: RCW 83.J00.047 and 83 100.2C0. 06-07-051, § 458-
57-105, filed 3/9/06, effective 4/9/06.] i

WAC 458-37-115 Valuation of property, property
subject to estate tax, and how to calculate the tax. (1)
Introduction. This rule applies to deaths occurring ob or
after May 17, 2005, and is intended to help taxpayers prepare
their return and pay the correct amount of Washington state
estate tax. It explains the necessary steps for determining the
tax and provides examples of how the tax is calculated. The
estate tax rule on valuation of property etc., for deaths occur-
ring on or before May 16, 2005, can he found in WAC 458-
57-015.

438-57-115

{(2) Determining the propelfy subject to Washmg—
ton's estate tax.

(a) General valuation information. The value of every
itern of property in a decedent's gross estate is its date of
death fair market value. However, the personal representative
may elect to use the alternate valuation method under section
2032 of the Internal Revenue Code (IRC), and in that case the
value is the fair market value at that date, including the
adjustments prescribed in that section of the IRC. The valua-
tion of certain farm property and closely held business prop-
erty, properly made for federa] estate tax purposes pursuant
to an election authorized by section 20324 of the 2005 IRC,
is binding on the estate for state estate tax purpeses.

(b) How is the gross estate determined? The first step
in deterrnining the value of a decedent's Washington taxable
estate is (o determine the total value of the gross estate, The
value of the gross estate includes the value of all the dece-
dent's tangible and intangible property at the tirne of death. In-
addition, the gross estate may include property in which the
decedent did not have an interest at the time of death. A dece-
dent's gross estate for federal estate tax purposes may there-
fore be different from the same decedent's estate for locai
probate purposes. Sections 2031 through 2046 of the IRC
provide a detailed explanation of how to determine the value |
of the gross estate.

() Deductions from the gross estate, The value of the
federal taxable estate is determined by subtracting the autho-
rized exemption and deductions from the value of the gross
estate. Under various conditions and linitations, deductions
are allowable for expenses, indebtedness, taxes, losses, char-
itable transfers, and transfers to a surviving spouse. While
sections 2051 through 2056A of the IRC provide a detailed
explanation of how to determine the value of the taxable
estate the following areas are of special note:

(1) Funeral expenses.

(A) Washington is a community proper*y state and under
Estate of Julius C. Lang v. Commissioner,'S7 Fed. 2d 867
(9th Cir. 1938) affirming the reasoning of Wittwer v, Pember-
7on, 188 Wash. 72, 76,61 P.24'993 (1936) funeral expenses
reported for a married decedent must be halved. Administra-
tive expenses are not a community debt and are reported at
100%

(B) Example. John, a marmed man, died in 2005 with an
estate valued at $2.5 million. On Schedule J of the federal
estate tax return listed following as expenses:

SCHEDULE J - Funeral E\'puwes apd Expenses Incurred ip Adnnnmmmg Prupvdy Subject to Claims

|_Ttern Number Descripticn Expense Amount Total Amount
. 1 A. Funera] expenses: Burial and services $4,000
N {172 community deby) - (52,000
Tota] funeral expenses. .. .., ., ... $2,000
'B. Administration expenses:
1. Executors' commissions - amount estimated/agreed upon paxd (Strike out the words $‘VI‘6,OOO
. thatdonotapply). . . ... .. ... ... .. ............
2. Attomcy fees - amount Psmmuted/ag;reed upon/paid. 1Smke out the words that do not $5,000
BRI i RO U R -
(2007 Ed.) [Title 458 WA C—p. 553]
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The funeral expenses, as a cornmunity debt, were prop-
erly reported at 50% and the other administration expenses
were properly reported at 100%.

(i) Mortgages and liens vo real property. Real prop-
erty listed on Schedule A should be reported at its fair market
value without deduction of mortgages or liens on the prop-
erty. Mortgages and liens are reported and deducted using
Schedule K.

(3ii) Washington qualified terminable interest prop-
erty (QTIP) election.

(A) A personal representative may choose 16 make a -

larger or smaller percentage or fractional QTIP election on
ihe Washington return than taken oo the federe!l return in
order to reduce Washidgton estate Jiability while making full
use of the federal unified credit’

(B) Section 2056 {(b)(7) of the IRC states that a QTIP
election is iurevocable once made. Section 2044 states that
the vahie of any preperty for which a deduction was allowed
under sestion 2056 (b){7) raust be included ip the gross estate
of the recipient. Similatly, a QTIP clection wiade on the
Washington retum is irrevocable, and a surviving spouse who
receives property for which a Washingtor QTIP election was
made must include the value of the remaining property in his
or ber gross estate for Washington estate tax purpeses. If the

"value of property for Which a federal QTIP election was made

15 different, this value is not includible in the surviving
spouse's gross estate for Washington estate tax purposes;
instead, the value of property for which a Washington QTIP
election was made is includible.

(C) The Washington QTIP election must adequaiely
identify the assets, by schedule and item number, includad as
part of the election, either on the return or, if those assets have
not been determined when the estate tax return is filed, on a
statement to that effect, prepared when the assets are de{ini-
tively identified. Identification of the assets is necessary
when reviewing the surviving spouse's return, if a refurn is
required to be filed. This statement may be filed with the
department at that time or whet the surviving spouse's estate
tax Teturn is Aled

(D) Example. A cecedent dies in 2009 with a gross
estate of $5 million. The decedent established a QTIP trust
for the benefit of her surviving spouse in an amount to result
1 no federal estate tax. The federal unified credit is $3.5 mil-
iion for the year 2009. In 2009 the Washington statutory
deduction is $2 million. To pay no Washington estate tax the
personal representative of the estate has the option of electing
a larger percentage or fractional QTP election resulting in
the maximization of the individual federal unified credit and
paying no tax for Washington purposes.

The federal estate tax retwe reflected the QTIP election
with a percentage value to pay po federal estate tax. On the
Washington return the personal representative elected QTIP
treatment on a percentage basis in 4 amount so no Washing-
ton estate tax is due. Upon the surviving spouse's death the
assets remaining in the Washington QTIP trust must be
included in the surviving spouse's gross estate.

(iv) Washington qualified domestic trust (QDOT)
election.

(A) A deduction is allowed for property passing o a sur-
viving spouse whe is not a2 U.S. citizen in a qualified domes-
tic trust (a "QDOT"). An executor may elect to treat a trust as

[Title 458 WA C~—p. 534]
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3 QDOT on the Washington estate tax retiirs even though no
QDOT election i made with respect to the trust on the fed-
eral return; and also may forgo making an election on the
Washingten estate tax return o reat a trust as a QDOT even
though a QDOT election is made with respect to the trust on
the federal return. An election to treat a trust as a QDOT may
not be made with respect to & specific portion of an entire

" trust that otherwise would qualify for e marital deduction,

but if the trust is actually severed pursuant to authority
granted in the governing nstrument br under local Jaw prior
to the due date for the election, @ QDOT election may be

made for any one or more of the severed trusts.

(B) A QDOT election may be made oa the Washing®on
estate tax return with respect to property passing to the sur-
viving spouse in 2 QDOT, add also with respect to property
passimg to the surviving spouse if the requirernents of IRC
section 2056 (G)(2)(B) dre satisfied. Uunless specifically
stated otherwise herein, all provisions of sections 2056(d)
and 2056A of the IRC, and the federal regulations promul-
gated thereunder, are applicable to s Washington QDOT
election. Section 2056A(d) of the IRC states that a QDOT
election 1s Urrevocable once made, Similarly, a QDOT elec-
tion made on the Washington estate tax retumn is irrevocable.
For purposes of this subsection, a QDOT means, with respect
to any decedent, a trust described in TRC section 2056 A(a),
provided, however, that if an election is made to treat a trust
as a QDOT on the Washington estate tax return but no QDOT
election is made with respeci 16 the trust on the federal return:

(1) The trust wuust have at Jeast obe trustee that is an indi-
vidual citizen of the United States resident in Washington
state, or a corporation formed under the laws of the state of
Washingion, or 2 bank as defined in JRC section 581 that is
authorized to transact business in, and 1s transacting business
in, the state of Washington (the trustee required under this
subsechon 1s referred to herein as the "Washington Trustee™);

(IT) The.Washingtbn Trustee must bave the right to with-
hold from apy distribution from the trust (other than a distmi-
bution of income) the Washington QDOT tax tmposed on
such distribution;

(I0) The trust roust be maintained and admmistered
under the laws of the state of Washington; and

(TV) The trust must meet the additional requirements
intended to ensure the collection of the Washington QDOT
tax set forth in (c)(iv)(DD) of this subsection.

(C) "Ibe QDOT election must adequately identify the
assets, by schedule and item number, incjuded as part of the.
election, either on the return, or, if those assets have nbt been
determmed when the estate tax return is filed, or a statement
to that cffect, prepared when the assets are definitively iden-
uhed. This statement roay be filed with the department at that
tune or when the first taXable cvent with respect to the trust is
reported to the department

(D) In order to qualify as 2 QDOT, the following require-
ments regarding collection of the Washington QDOT tax
must be satisfied :

(1) If a QDUT election 1s made to treat a trust as a QDOT
on both the federal and Washingten estate tax returns; the
Washington QDOT election will be valid so long as the trust
satisfies the statutory requirements of Treas. Reg. Section
20.2056A-2(d).

(2007 Ed )
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(1) If an election 1s made 1o trest 3 trust as a QDOT only
on the Washington estate tax return, the following rules
azply:

If the fair market value of the trust asseis exceeds $2 mil-
lion as of the date of the decedent’s death, or, if applicable,
the alternate valuation date, the trust must comply with Treas.
Reg. Section 20.2056A-2 (d)(1)(3), except that: If the bank
trustee alternative 1s used, the bank must be a bank that 1s
authorized to transact business in, and is transacthg business
in, the state of Washington, or 2 bond or an irrevocable letter
of credit meeting the requirements of Treas. Reg. Section
20.2056 A-2 (@) 1){1)(B) or {C) must be furnished to the
department.

If the fair market value of the trust assets is 52 million or
Jess as of the date of the decedent's death, or, if applicable, the
alternate valuation date, the trust must comply with Treas,
Reg. Section 20.2056A-2 (d){1)(11), except that not more than
35 percent of the fair market value of the trust may be com-
prised of real estate located outsnde of the state of Washing-
ton

A taxpayer may request approval of an alternate plan or
arrangement to assure the collection of the Washicgton
QDOT fax. If such plan or arrangement is approved by the
department, such plan or arrangement will be deemed to meet
the requirements of this (¢){iv)(D).

(E) The Washingion estate tax will be imposed on:

(1) Any distribution before the date of the death of the
surviving spouse from a QDOT (except those distributions
excepted by IRC section 2056A (b)(3)); and

(I} The value of the property remaining in the QDOT o
the date of the death of the surviving spouse (or the spouse's
deemed datc of death under IRC section 2056A (b)(4)). The
tax is computed using Table W. The tax is due on the date
specified in TIRC section 2056A (b)(5). The tax shall be
reported to the department in a form containing the informa-
tion that would be required to be included on federa] Form
706-QDT with respect to the taxable event, and any other
information requested by the departmment, and the computa-
tion of the Washington tax shall be made on a supplemental
statement. If Form 706-QDT is required to be filed with the
Internal Revenue Service with respect to a taxable eveut, a
capy of such form shall be provided to the departweot. Nei-
ther the residence of the surviving spouse or other QDOT
beneficiary nor the situs of fhe QDOT assets are relevant to
the application of the Waskington tax. In other words, if
Washingron state estate tax would have been imposed on
property passing to 8 QDOT at the decedent's date of death

458-57-115%

but for the deduction sllowed by this subsection
V)(w (E)(11), the Washinglon tax will apD)y to the QDOT at
the time of a taxable event as set forth in this subsection
(e)(v)E)(M) regatdless of, for example, whether the distibu-
tion is made to & beneficiary who is not a resident of Wash-
ington, or whether the surviviag spouse was a norresident of
Washington at the date of the swviving spouse's death.

(F) If the surviving spouse of the decedent becomes a cit-
izen of the United States and complies with the requirements
of section 20504 (b)(12) of the IRC, then the Washington tax
will not apply 10: Any distnbution before the date of the
death of the surviving spouvse from a QDOT,; or the value of
the property remaining in the QDOT on the date of the death
of the surviving spouse (or the spouse’s deemed date of death
under [RC section 2056A (b)(4)).

(d) Washington taxable estafe. The esizte {ax ig
imposed on the “Washington taxable estate.” The *Washing-
ton taxable estate” means the "federal taxable estate":

(1) Less one mullion five hundred thousand dollars for
decedents dying before January 1, 2006, or two million dol-
lats for decedents dying on or aﬁer Japuary 1, 2006;

(ii) Less the amount of any deduction allowed under
RCW 83.100.046 as a farm deduction;

(i1) Less the amount of the Washington qualified termi-
nable interest property (QTIP) election made under RCW
83.100.047;

(iv) Plus any amousnt deducted from the federal estate
pursuant o IRC § 2056 (b)(7) (the federal QTIP election);

{v) Plus the value of any trust (or portion of a trust) of
which the decedent was income heneficiary and for which a
Washington QTIP election was previously made pursuant to
RCW 83.100 047; and

(vi) Less any amount mcluded in the federal taxable
estate pursuant to IRC § 2044 (inclusion of amounts for
which a federal QTIP election was previously made).

(e) Federal taxable estate. The "{ederal taxable estate”
meuns the taxadble estate as determined under chapter 11 of
the JRC without regard to: .

(2) The tenmination of the federal estate tax under section
2210 of the IRC or any other provisior of law; and

{i1) The deduction for state estate, inheritance, legacy, or
suceession taxes allowable under scction 2058 of the IRC.

(3) Calenlation of Washingten's estate tax.

(a} The tax 1g calzulated by applying Table W 1o the
Washingion taxable estate. See {d) of this subsection for the
definition of "Washington taxable estate,”

B o TableW - o
The Amount of Tax Of Washimngton Taxable}
Washington Taxable Fquals Initial Tax Estate Value Greater
Estate is at Least ButLess Than | Arnount Plus Tax Rate % Than
80 . $1,000,000 10.00% 30
$1,000,000 £2,000,000 $100,000  j  1400% $1,000.000
$2000.000 §$3,000,000 e $240,000 . 13.00% $2,000,000
$3,000,000 54,000,000 $390,000 16.00% $3,000,000
34,000,000 | $§6,000,000 $550,000 L 17.00% $4,000.000
36, 000 000 ___F7000000 $890,000 18.00% $6,000,000
37 OOOLOOO $9,000,000 $1,070,000 18.50% $7.000,000
$9,000,000 - $1,440,000 19 00% $9,000,000

{2007 E4)
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(b) Examples.

(i) A widow dies on September 25, 2003, leaving a gross
estate of $2.1 million. The estate had $100,000 1o expznses
deductible for federal estate tax purposes. Examples of allow-
able expenses include funeral expenses, indebtedness, prop-
erty laxes, and charitable transfers. The Washicgton taxable
estate equals $500,000. ’

Gross estate i 32,100,000
Less allowable expenses deduction - §100,000
Less $1,500,000 statutory deduction - $1,500,000
Washington taxable estate $500,000

Based on Table W, the estate tax equals $50,000
($500,000 x 10% Washington estate tax tate}

(i1} John dies on October 13, 2005, with an estate valued
at $3 miliion. John left $1.5 million to his spouse, Jane, using
the unjimited mantal deduction. Therc is no Washington
estate tax due on John's estate.

Gross eszate - . $3,000,000
Less unlimited marital deduction - $1,500,000
Less $1,500,000 statutory deduction - $1,500,000
Washingion taxable estate . $0

Although Washington estate tax is pot due, the estate 1s
still required to file a Washington estate tax return along with
a photocopy of the filed and signed federal retura and all sup-
porting docurnentation.

{Statuiory Authenity: RCW 83.300.047 and £3.100200. 06-07-051, § 458-
57-115, filed 3/9/06, effcctive 4/9/06.)

(Tite 438 WAC—p. 556]
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Washington State House Floor Debate on Engrossed House Bill 2075

2013 Special Session for June 13, 2013

{Transeribed from TYW PLAYER BEGINNING MINUTE S 15}

Forum: Washington State House of Representatives Floor Session on Pending Legislation
(2™ day of 2013 Second Special Session)

Members Speaking District
Rep. Reuven Carlyle 36
Rep. Terry Nealey 16
Rep. Drew MacEwen 35
Rep. Gary Alexander 2
Rep. Maureen Walsh 16
Rep. Matt Shea 4
Rep. Jamie Pedersen 43

House Speaker:

Speaker:

Carlyle:

Sixth order of business. Consent of the House, House will now consider
House Bill 2075. Hearing no objection, so ordered. House Bill 2075, Clerk
will read.

[. .. regarding amendments, remarks, technical amendments, reservation of
comment . .}

. Engrossed House Bill 2075 will be advanced to third reading. Hearing no
objectlons so ordered. Engrossed House Bill 2075 on third reading and final
passage. Remarks. The gentieman from the 36" District, Representative
Carlyle.

Thank you so much, Mr. Speaker. I rise for the third time in three legislative
sessions, Mr. Speaker, to ask you once again to stand in support of the 2006
voter-supported estate tax in Washington State. It was a technical glitch of a
lawsuit that had the effect of eliminating the estate tax for married couples
only, not for single individuals, and I think that we can all accept that we
needed to move forward with a responsible and thoughtful resolution to this
particular court case. That’s what this legislation accomplishes in order to
invest in public education. I’'m very appreciative of the hard work {rom the
other side of the chamber to come to a resolution regarding a way to expand
the eligibility for an additional deduction for family-owned small businesses.
The Senatc felt very strongly that that was an important part of a broader
package and we were willing to engage with them in a meaningful way so
long as we could do so in a way that would make it limited to truly small
family-owned businesses, and we came to consensus. [ would note that in
accepting the Senate’s suggestion that we raise the rate on the four highest
rates in the estate tax in Washington State in order to make this a revenue-
neutral proposal, we did feel that there was value for those small {family-
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Speaker:

Nealey:

Speaker:

Van De Wege:

owned businesscs that’s substantial given the fact that some businesses,
warehousing or trucking or capital-intensive businesses, may not have the
resources in order to pay the cstate tax if that were the case. So this does help
small family-owned businesses. It’s responsible. [t’s thoughtful. We worked
very hard to come to resolution and I appreciate the acknowledgment of so
many members that, that this issue touches a sensitivity on some levels but
there is a very real recognition that this investment in public education is
essential. This is maintaining the status quo. This is in no way a tax increase
in the aggregate level from the current status quo of how our estate tax has
been operating for many, many years. We’re merely fixing a technical lawsuit
and I think we’re doing it in a responsible way and, again, I appreciate the
hard work of members of the Senate to try to find policy resolution on this
issue. Thank you, Mr. Speaker. And [ strongly ask for your support.

Thank you. Any further remarks. Gentleman from the 16" District,
Representative Nealey.

Thank you, Mr. Speaker, and [ still have some concerns about this matter.
And the — 1 want to acknowledge that the bill has been improved. There has
been a lot of work, especially in the last day or so between the Senate and the
gentleman from the 36™ and myself in trying to come to a better solution. It
was well-stated that the changes to this bill does help small businesses even
though there still some, I think, some problem with the language. We come
across many small businesses that have capital, for example, buildings, assets
and so forth, but not enough cash to pay the bill, to pay the tax bill, and this
should help that situation out. However, Mr. Speaker, [ still have very grave
concerns about this bill's being retroactive. It reaches far back and affects
taxes that would be owed {rom years ago and the problem is that those refunds
are due to be paid out very soon. And according to the Supreme Court
decision those are rightfully due to those estates. I think that we are bordering
on the line of unconstitutionality if this bill passes. And if that were to occur
and further lawsuits were to come against the Department of Revenue, i.e., the
State of Washington, then we’d not only have to pay those refunds back but
with interest and with attorneys’ fees. 1t’s been mentioned that these funds go
into education. All of the budgets presented-in this session fully fund the
MeCleary decision. We don’t need this particular amount of funding to come
from the Bracken decision to fund education, Mr. Speaker. That’s a separate
issue. What I’m concerned about here is the retroactivity and
unconstitutionality of what we’re doing today, and for that reason I would
urge a no vote. Thank you.

Thank you. Any further remarks? Representative Van De Wege.

Thank you, Mr. Speaker. Please excuse Representative Farrell,
Representative Hudgins, and Representative Santos.
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Speaker:

MacEwen:

Speaker:

Alexander:

Speaker:

Walsh:

Members are excused. The gentleman from the 35™ District, Representative
MacEwen.

Thank you, Mr. Speaker. Pleasc excuse Representatives Condotta, Crouse,
Harris, Holy, Overstreet, Parker, Pike and Rodne.

Members are excused. The gentleman from the 2" District, Representative
Alexander.

Thank you, Mr. Speaker. Mr. Speaker, I share the concerns about the
retroactivity probably as much as anybody about - I don’t like to see decisions
made retroactive that basically change the laws and the rules that are being
governing our decisions. Now, Mr. Speaker, | am going to support this
legislation today for one reason and one reason only. I believe we're going to
have to reach some amount of give-and-take to get a budget resolved and out
of this body and out of the Senate body. And I’ve becn working with both
sides and 1 believe that a number of the concerns of the Senate regarding this
bill have been addressed in this particular striker and 1 think if this bill goes
forward, not just the question of saving, the fact that tomorrow we pay off
some paychecks — or some checks, not paychecks but checks, big checks by
the way — but, more importantly, if this helps get to a resolved consensus
without requiring new tax obligations on our, on our citizens that affect their
daily lives then I think it’s a move that out to be supported, so thank you,

Mr. Speaker.

Thank you. Any further remarks? Lady from the 16" District, Representative
Walsh.

Thank you, Mr. Speaker. And I certainly apprcciate the sentiments from the
previous speaker and have tremendous respect for him and all the work that
he’s donc trying to get us out of here this year. But 1 also think there’s a
tremendous inherent unfairness with this bill. I just read an article about a
family who had $700,000 taken from — afier their mother passed away in
2008. Now they have a son who’s recently lost his wife to cancer and he’s
disabled and they really need the money. We did not take this money lawfully
from these people. This money came because somebody boo-booed. I don’t
care — it was somebody’s fault in government, Department of Revenue, but
the reality is this money was not obtained fawfully from these families. This
money — and my understanding, simplistic as it is, is that it was somewherc
hovering around 160 million bucks to take care of this, to nip this in the bud,
to be done with this. You know what? Maybe it’s rainin’. Maybe it’s a rainy
day. Maybe we ought to just take 160 million dollars, pay back thesc families
who we took this money from and be done with this. Because guess what?
Constitutional issues and everything else aside, reality is this money belongs
to those families because it was not lawfully taken from them in the first
place. And guess what? We have seen lawsuits increased exponentially in
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Speaker:

Shea:

Speaker:

Pedersen:

this place. ’ve been here 20 years and the amount of lawsuits against this
state because of misinterpreted statutes or what have you has really grown
exponentially and is huge right now. We need to step up, take care of this,
pay back these families, and be done with this and not have this issue rear its
ugly head continually as these familics continue to come back and sue the
state because we’re going against a decision made by the Supreme Court to
refund these families. That’s what we should do. We should be done with
this. 1 don’t know why we’re playing around and saying it’s in the interests of
education. We’re all here for the interests of education and we’re all going to
do a good job o take care of cducation again because of a lawsuit! Why do
we need to continue to step into this? We need to step away, refund these
familics, and be done with this for good. This is gonna kecp coming back at
us, folks. Lect’s just take care of it and call "er good.

Thank you. Any further remarks. Gentleman from the 4" District,
Representative Shea.

Thank you, Mr. Speaker, and | also rise in opposition to the bill today for a
couple reasons. Number one, this is isn’t the government’s money. And
number two, we took an oath, Mr. Speaker, we took an oath to defend the
state constitution and there’s been a long-standing principle in America that
we don’t pass laws retroactively to hold people accountable for something
they never knew they would be accountable for. And, Mr. Speaker, this is
about people. If we pass this we are going to be sued as the State Washington.
We are going to lose and not only are we going to have to pay back the money
for all of that, we are going to have to pay attorneys’ fees and we are gonna
have to pay interest on that money. And you know where that money’s gonna
come from? It’s gonna come from our children. It’s gonna come from our
disabled. It’s gonna come from our future, Mr. Speaker. And I think that the
solution to this entire dilemma is pretty simple. We should just fund
education with our first dollar instead of our last dubious penny. Please vote
no. Thank you.

Thank you. Any further remarks? Gentleman from the 43" District,
Representative Pedersen.

Thank you, Mr. Speaker. You know, [ actually agree with the gentleman from
the 4% District about a number of things that he said. This is about people,
this is about expectations, and this is ahout funding education. We’re talking
today about a group of roughly 70 families who met with their lawyers and
made a very deliberate decision to form Qualified Taxable Investment
Property Trusts so that they could delay payment of the estate taxes with the
full understanding that on the death of the second spouse for federal estate tax
purposes the estate tax would be payable with those trust asscts. These are
people who made very conscious planning decisions to defer payment of the
estate (ax, not to escape it entirely. Now, it’s unfortunate, but not
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Speaker:

Clerk:

Speaker:

unprecedented, that in the Legislature in developing the 2005 estate tax
legislation that was ultimately approved, as my colleague from the 36™ noted,
by a substantial majority of the voters that there was a technical glitch. And
as 4 result we have a system set up in which we have a profound inequity in
treatment between married couples and unmarried individuals — a planning
opportunity, my colleagucs in estate planning would call it. That means that
unless we make some change we're going to be in a situation in our state
when only single people need to pay the estate tax because any married couple
with the assets will be able to escape our estate tax entirely. And so this bill is
about expectations and it’s about, in terms of the retroactivity, weighing the
expectations of those 70 families that planned to pay the estate tax later
against the expectations of more than a millidn children whose education
depends, depends on our doing a better job-of funding it. I take issue with the
remarks of the gentleman from the 16™ District who says that we are fully
funding education in this budget. We are doing nothing close to funding
cducation amply: We need a lot more money, not just this money, to be
applied to education but we’ll take this as a step toward that day. On Monday
morning I had the pleasurc of going with my partner Eric to meet with the
principal of Stevens Elementary School where our son Trig will be starting
this fall. Our other three sons will be starting in two years. That system needs
our help because those kids, like all of the other kids headed to school this
fall, need our help. They need us to be doing more to support them. And this
is an inadequate small step, but a step in the right direction, toward
compliance with our constitutional obligations under the McCleary decision to
make sure that all Washington kids have a good education. 1 urge your
support.

Thank you. Any further remarks? Seeing none, the question before the
House is final passage of Engrossed House Bill 2075. The speaker’s about to
open the roll call machine. [bell tolls] The speaker has opened the roll call
machine. Has every member voted? Does any member wish to change his or.
her vote? Speaker’s about to lock the roll call machine. Representative Kretz,
how do you vote? [Inaudible] Speaker has locked the roll call machine.
Clerk will take the record, please.

Mr. Speaker, there are 53 yea, 33 nay, 11 excused or not voting.

Having received a constitutional majority, Engrossed Housc Bill 2075 is
declared passed. [gavel] With the consent of the House the bill that was just
immediately, that was just worked on, will bc immediately transferred to the
Senate. Hearing no objection, so ordered. [gavel] The Housc is now at ease
subject to the call of the speaker. The House is now at ease.

* END of 6/13/2013 Washington State House Floor Debate on Engrossed House Bill 2075 *
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Washington State Senate Floor Debate on Engrossed House Bill 2075
2013 Special Scssion on June 13, 2013

[Transerbed from TVW PLA YER BEGINNING MINUTE $7 03)

Forum: Washington Statc Senate Floor Session on Pending Legislation (2" day of 2013
Second Special Session)

Members Speaking District
Sen. Andy Hill 45
Sen. Mike Padden 4
Sen. James Hargrove 24
Sen. Jim Honeyford IS5
Sen. Joe Fain 47
Sen. Sharon Brown 8
Sen. Sharon Nelson 34
Sen. Michael Baumgartner 6
Sen. Rodney Tom 48
Sen. John Braun 20
" Senate President: . ...and the bill be placed on final passage. Hearing no objection, so

ordered. [gavel] Senator Hill.

Sen. Hill: Usually I work with my soccer teams. [ wait when they quiet down.
Mr. President, this bill clarifies some language in our Washington estate tax.
[t truly does close a loophole that was determined by Supreme Court order.
In short order, it basically requires that marital trust property be included in
the cstate for the purposes of the estate tax. We also make some tweaks to
the estate tax code. We provide a deduction for family-owned businesses
and we adjust the — we now allow the $2 million exemption to grow indexed
at inflation on an annual basis. And it also increases the top four rates in the
estatc tax to make the entire change revenue-neutral. So I think what you
have here is, we close a loophole, we give some needed relief to our family
businesses, and in doing all of this we free up $160 million. Now, according
to my calculations we’ve got about $1.9 billion of taxes coming in this year
more than we did last year — I mean last biennium. When you add in our
hospital safety net, our cost-shifl to Medicaid expansion, and now this $160
million, we now have roughly $2.7 billion more than we had last biennium -
2.7 billion. And yet we have a budget that was pushed over here from the
other side that could only get 700 dol- -- 700 million into basic education.
And we have a Governor saying that we need to raise more taxes to get a
billion into basic education. [ hope that now with $2.7 billion we can finally
get a budget that both houses and the Governor can agree on that’ll get us a
billion dollars. Now this body has passed out two budgets that got a billion
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into McCleary. And we have threats of shutting down the government
becausc we necd more taxes because we can’t get that billion dollars. So 1
fully expect every dollar of this $160 million to go to basic education, and I
ask you for your vote. Thank you.

President: Senator Padden.

Sen. Padden: Tim. Evening’s late but I did want to point out a few concerns 1 have, and
certainly have tremendous respect for the gentleman from the 45" District in
trying to put together a budget, certainly not an easy thing. But [ have
questions specifically about this. Frankly, I don’t think we’ll ever see this
money. I think the Supreme Court will rule that this legislation, as far as the
retroactivity, is unconstitutional, Certainly that was the opinion of the estate
section of the Washington State Bar Association, and it wasn’t just an
opinion by a majority of those members, it was the unanimous opinion of
each and every member of that estate tax division. I mean, the whole idea of
retroactivity generally is considered unfair. And I meanT think you go back
to Roman law or common law or whatever and the idea is, I mean, you
ought to know what the rules are at the time that you take action, and here
we’re changing the rules after the fact. So certainly those estates that were
involved before 2005, I just don’t see the court’s upholding this. [ know
that this new bill is an effort to have some policy changes that I support but,
again, to do that they are raising the rates even more. And we have the
highest estate tax rates in the country already. So I just have a lot of
concerns with this. This bill did not have a hearing in the Ways and Means
Committee and the last bill on this subject that had a hearing in the Ways
and Means Committee didn’t have enough votes to get out of the committee.
So I mean, I think there’s a lot of problems with this legislation and [ would
urge a no vote.

President: Senator Hargrove?

Sen. Hargrove: Well, thank you, Mr. President. Thank you very much. Just to make a few
comuments here. First ofall, I'm very glad we’re finally getting this
particular piece done. ‘This was $160 million bogey that got handed to us by
the court after we came here. We didn’t get this news on this case until after
we came to session and, if you remember, we were about 900 million in the
hole on our current law budget when we came to session and then of course
we knew we were going to have to make an investment in McCleary of, you
know, whether it’s a billion or a little less or a little more. Some people
think more. Some people think a little less will do this year. The point is
that our current law budget was upside-down by over a billion after this
McCleary — after this estate tax decision came to us early in session. So, no
matter how you look at the numbers and the math, you have to make rea)
cuts. Things happen in our budget that are cascloads that grow, there’s
inflation, there’s other things that are in current law that you have to make

Senate Floor Debate on EHB 2075
2013 Special Session, June 13,2013 — Page 2

AC -7




President:

Sen. Honeylford:

President:

Sen. Honeyford:

President:

Sen. Fain:

President:

Sen. Brown:

President:

decisions on. And we went through a long and a difficult decision-making
process in our Senate budget even to end up coming up with a number of
cuts that were very painful for some people that we’ve talked about in order
to try to make these things balance. So I’'m, you know — I appreciate the, the
comments here. 'm very glad we’re getting this particular piece done, 1
think it’s going to be part of our go-home budget at some point in time, and
[ - believe me — I am very much looking forward to going home. Thank you
very much. Encourage your support.

Senator Honeyford?
Thank you, Mr. President. A point of inquiry.
What is your point of inquiry?

Thank you, Mr. President. | notice tonight that several people have
addresscd the President of the Senate as President Pro Tem and 1 noticed
that I know in the past the tradition of the Senate has been we address the
President Pro Tem as President. And when we had the Vice-President Pro
Tem we addressed him as President. Would you give us some direction,
please?

Well, thank you for asking, Senator Honeyford. I believe the correct
address to the presiding officer is ‘Mr. President.” The President Pro Tem is
elected by all the members of the Senate and, in the absence of the
Lieutenant-Governor, serves in the role as President. So I believe the
correct address to the presiding office is ‘Mr. President.” Thank you for
inquiring, Senator Honeyford. Senator. Fain?

Thank you, Mr. President. 1 belatedly move that we suspend Rule 15 so that
the chamber may be past 10:00 p.m.

[Laughter]

Senator Fain has moved that we suspend Rule 15 so we may belatedly be in
scssion past 10:00 p.m. Hearing no objection [clamor] — so retroactively,
Hearing no objection, so order. [gavel] Senator Brown.

Mr. President, thank you. I stand in opposition of the bill, particularly
because it’s retroactive and, as an attorney, 1 just cannot support
retroactivity. The bill allows the Department of Revenue to tax a transaction
with a tax that was not enacted until thirty years after the transfer was
completed. This bill is an unconstitutional attempt to change the terms of
the contract entered into prior to the enactment of Washington’s estate tax
and for that reason I stand in opposition of this. Thank you, Mr. President.

Senator Nelson?
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Sen. Nelson:

President;

Sen. Baumgartner:

President:

Sen. Tom:

Thank you, Mr. President. And | stand in strong support of this legislation.
The people of this state were very, very clear. They wanted an estate tax.
They supported taxing the wealthicst estates for our children’s education
and their future. And when the Supreme Court threw a loop into the cstate
tax in January of this ycar we began our discussions and it became very
clear that, if we are going to have a strong financial foundation to fund
McCleary, we needed to take this action. We need to preserve not only the
160 million that go into refunds immediatcly but funding for the next
biennium and the next for our kids. And ladies and gentlemen, in cight
hours and fifteen minutes without this legislation we begin to refund to the
wealthicst estates in Washington. We begin to mail out checks for funds
that could be used for our kindergartners, for our third-graders, for
everything that we believe in for our kids® futures. We nced this action
now. It is on the brink of being too late and in eight and a half hours, eight
and a half hours, these checks go in the mail. We need this action tonight.
Thank you.

Senator Baumgartner.

Well, thank you, Mr. President. You know, I rise with some concerns and
ask for a no vote. You know, I agree that the spirit of what was passed back
in 2006 intended for folks to make these payments but the fact of the matter
was the rule of law says that they shouldn’t have. And I really think this is a
trust issue with governance that if the law says that you shouldn’t pay it, and
you deserve to get it back, it’s a fundamental trust in government Lo have the
government reach back and take that money. You know, 1 think there’s a lot
of things going on in society right now that are eroding trust in government
and [ just think it’s a wrong precedent for us to set here. This is a very
potential slippery slope towards other times that we — you know, this is, is
necessary money becausc we decided to greatly increase the size of
government and government spending and this is a necessary accounting
measure, I guess, to do that. To some extent 1 look at this as a short-term
loan with a very high interest payment because I do expect the State is going
to lose this lawsuit and these folks will get that money and will get at - be
costing our future funds. But, you know, I just ask everybody to think about
this basic trust in government. Does government do what it says it’s going
to do? And I don’t think we're doing that here today. So spirit of 2006, yes.
But this, this basic sense that these folks, under the rule of law, shouldn’t
have paid this money, and we should respect that. So I ask for a.no,

Mr. President. )

Senator Tom?

Thank you, Mr. President. [ would ask members to vote yes on this. | was
here back when we passed this out of the Legislature. 1’1l be honest, 1 did
vote no on this, and back in 2005. And the reason why 1 voted no is because
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President:

Sen. Braun:

[ don’t think the estate tax is great on a state-by-state basis. I am a firm
believe that an cstate tax is a good tax on a national basis. [ think, you
know, one of the things as a country that probably we should do is have a
stronger estate tax at the national and then that to fund maybe some of our
higher-ed institutions, higher-ed research, and that. I don’t think on an
individual state basis it’s a great idea. But 1 do think it was very clear when
we passed that that the intent wasn’t to have couples and singles taxed
differently. I think everybody — one, that’s not a logical means of having
taxation policy and it surely wasn’t the intent of the Legislature. So think
that this is a good bill. But, more importantly, we need to make sure that if
we have now $160 million more than we did in the original Senate budget, if
we were able to put a billion dollars for McCleary and we continue to hear
off this Senate floor that education is our paramount duty and we need more
money for education to make sure that our kids are prepared for a 21
Century cconomy, we need to make sure that this 160 goes to education,
goes to McCleary, so that we can fund our constitutional and moral
obligation. Thank you, Mr. President.

Scnator Braun?

Thank you, Mr..President. I rise in somewhat conflicted support of this bill,
You know, this bill attempts to fix the result of Bracken by expanding the
definition of a transfer, a move that raises serious constitutional challenges
under the contract clause of both the U.S. and the Washington Statc
Constitution. 1t also attempts to apply a death tax enacted in 2005 to trusts
created prior to 2005, again raising serious constitutional concerns. These
are serious issues that deserve our careful consideration. Unfortunately, the
dominant narrative has been one that pits millionaires against our children
and it’s created a political atmosphere that Jimited discussion on the issues
of constitutionality. As a result, [ belicve we’re abdicating our
responsibilities to the courts. However — this is why I’m conflict —, this has
offered the opportunity to do something [ believe of great benefit to our
state’s small family businesses that are disproportionately affected by the
death tax. This bill creates a small family business deduction for our
smallest employers that T believe are critical to our economic future, and our
greatest risk to failure during intergenerational transfer. It does thisin a
revenue-neutral fashion and has high sideboards to prevent the gaming of
the system. It’s an important reform that was rcached by finding common
philosophical ground and then working in good faith to craft a compromise
that met that shared vision. So, although I have great concerns about the
constitutionality of this Bracken fix, I do trust our court system to address
the issue. And I’m very proud of the good work this bill does for our
smallest employers. Thank you, Mr. President.
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President: The question before the Senate is {inal passage of Engrossed House Bill
2075. The Secretary will call the roll.

Secretary: [calls roll] . ... Mr. President, 30 ayes, 19 nay.

President: Having received the constitutional majority, Engrossed House Bill 2075 is
declared passed. The title of the bill will be the title of the Act.

{gavel]
[procedural matters]

* END of 6/13/2013 Washington State Senate Floor Debate on Engrossed House Bill 2075 *
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