1. | IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION II.

4.| Eugene Garvie, - l

Petitioner g COA Mp.45329-1-11

5. |
) | | Super Ct No.13-2-00091-9
a. '
V. ‘]
7.] |
: !
B-I Washington State ‘ Dpening Brief 0Of Petitioner
Department Of -Corrections, ‘!
9'| Respondant o
1D.! - ~o
= )
11 .. ! = s
| - | = L5
12. | I.-INTRODUCTION =
A NG
13. | i 2 m ZEm
, = S UG
: | - oy
14.[ Petitioner, Eugene Garvie éppearing.pra se, f?leq;a g%rieéz
_ | i = f —
15.| of requests for public disclcsu?e pursuant to RCW 42.56 et seq?ﬁ

b
i

16.] starting on February 5; 2011. There were four requests made which
17.L ware assigned the tracking numb%rs of: PDU-14345, 15078, 20589,
18.‘ and 20850 by the Washington Dept. of Corrections' Public

19.] Disclosure Unit. All four of thése requests ask for essentially
ZD.i the same records, were made in éuccession in response to the

21.| State's actiqns, and should for:all rationale purposes be treated
22.| as one ongoing request by Mr Garvie. The records sought by Mr
23.| Garvie were‘phone recordings between himself and snother

24.| individual which could be used.to help demonstrate his innocence

25.| and correct a fundimentally unjust incarceration.
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At first the WUDDC-PDU acknowledged the existence of the

2" phons recardings but claimed an%exemption from disclosure under
3.1 RCU 9.73.095‘3). An exempti?n uhich in the case at hand makes no
a.l‘sense bacause Mr Garvie is ohe of the parties being recording and
5'{ both parties involved consented to the recording through the‘

6 l‘institutional phone system. However, WDOC-PDU insisted the

7 l exemption and refused to disclose without a court order directing
5 I them to produce the recnfd.
. i
9. |
10 I The WDOC had new charges instituted against Mr Garvie on the
11 i basis of the ohone calls. This allowed them to remove all his

12'| legsl materials from him. They shipped him to the Snohomish

County Jail in Everett, UWA. Bhile at Snohomish County Mr Garvie

13. |
14 l was able to obtain a court order compelling WDOC to provide him
15'1 the responsive records he had b%en seeking through public

16.| disclosure. In ;espan;e, MDUC-PQU and Mr ueymén of the SCCC's i&I
17.| Dept.f claimed th2 records no lqnger existed in corrgspdndanéa to
18.| both the prosecutor's and publig defender's offices as thelir

19.| responce to the Superior Court'éiurder to Compell.

20. | '

21.] . Mr Garvie filed another pubilic disclosure for the records.
22.1 Once again the MDDC-PDU said thé records existed but were exempt

573 l without a court order. UDUC-PDUfwas elsb not acknowledging the

o4 ‘ previgus Order by the Snchomish'County Superior Court which
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already compelled them to produce the reacords. It would appear

that these records could magically appear asnd disappear at will

and can also ignore court crders if it suits them.

This process went back and ,forth with the MDDC-PbUAFnrcing
Mr Garvie to‘have to exhaust his own ingenuity to ferret ourt
record through a combination of his own intuition and dilligent
reserch. All the while feiling to comply with the previous order
compelling disclosure. These acﬁions were done in bad faith and
are analogous with and amount té a silent withholding of the
requested records. Finaliy gn April 13, 2013 the WDOC-PDU
produced a copy of the repeatediy requested records after an
attorney obteined a subpeona duces tecumAcmmpalling WDOC-PDU the

second time to produce the recoéd.

The WDOC-PDU's sctions in ﬁragging out the process of
disclosing the requested public records to Mr Garvie for over two
years demaonstrates bad faith an? demonstrates non-compiiance with
baoth the letter and spirit of the PRA, RCUW 42.56 et seqg. Mr
Garvie inexpertly sought penalt%es for the violations of the PRA
in the Thurston County Superioeruurt which granted‘summary
judgement to the State on the bésis of a balkanized rather then a

wholeistic ansglysis. Mr Garvie nou seeks review of that ruling in

the interest of justice.
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II. ISSUES PRESENTED

1+ Did the WDOC-PDU violate the. PRA in the way it dragged the
disclosure of Mr Garvies request for disclosure of Public Records

under RCW 42.56 et out to over two years?

2. Did the WDOC-PDU act in bad %aith when it did not produce the
requeéted records when the énohpmish County Superior Court issued
an prder compelling production énd then‘falsely asserted that the
recorﬁs did not exist to the cohrt?

i
3. Should the trial court have dealt with Mr Garvies four PRA

|
requests as if they were anly ohe request since they dealt with
the same requested infcrmafian énd demonstrate Mr Garvie.having

to exhaust his own resourcefulness, intuituion and dilligent

research in trying to ohtain the requested records?

4. Should =211 of Mr Garvie's PDA requasts for the same
information be equitably talled;due ta affirmative misconduct by
the WDOC until April 13, 20137

&
5. Did the trial court individu%lly and cummulatively abuse it's

discretion in awarding the NDDClsummary judgement?
., .
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III.'FACTS RELEVANT TO PETITION

i

3.1 Petitioner has a well-éstablished right to challenge the
. i

i
validity of his conviction undeﬁ the Constitutions of the United

States and Washington Stat=a.

-~

3.2 In challenging the lawfulness of his conviction Mr
I

Garvie must provide the State with esvidence as to his actual

|
'
{

innocence since the State threaéened him and scared him into
taking & plea bargain. :

2

S |

3.3 In trying to obtain such evidence Mr Garvie sought to

pbtain phone conversations thatitouk place betwaen Mr Tyson Meiz
and Plaintiff, Eugene Garvie-at:tEIEphons No. 360-630-5612 while
Mr Garvie was at the Snchomish éounty Jail and Stafford Creek

Corrections Center, Absrdeen, wéshingtan betwsen March 10, 2010
i ,

and February S5th, 2011.

3.4 0On Februéry 14th, 2011; Mr Garvie filed = réqueét for
public disclosure pursuant to Rém L2.56 et séq., seeking copies
of the recordings of the phone éalls described in paragraph 3.3.
The Uashington DOC Public Discl%sure Unit (wDUE-PDU), responded
on February 23rd, 2011, which ig beyond the five-day prompt

response requirement of RCW 42.56.520 and given the tracking

number of -PDU-14345. ;
|
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10.

11.

12.

13.

14,

15.

17

18

19.

20.

21.

22

2.5 Once Mr Garvie sought ﬁo obtain copies of the recorded
phane conversations through a r%quest for disclosure of nublic
records pursuant to RCWH 42.56 e%,seq., the WDOC is reguired to
maintain and not destroy the regording for six (6) yéérs.

3.6 0On March 2, 2011 the MQDC-PDU denied Mr Garvie access to
the records he requested in PDU{14345 as an exception pursuant to
RCW 3.73.095(3)(b) and RCU 42.54.070(1).

i
!

3.7 Petitioner asppeasled the exception and was denied an

Aprii 12th, 2011 pursuant to th% same statutory provisions.
B
1

3.8 WDOLC took prison disciélinary actions egainst ﬁr Garvie
for serious (major ;nfractions)é and found him guilty on the
basis of his having violated a dc-contact order which did not
exist. DOC also confiscated Mr éa:vié‘s personai and ;egal
property iﬁbluding the files regarding FDU—143&5 then refused to

return it claiming to have lostithe proparty.

'
+

3.9 Mr Garvie was also at the WUDOC's initiation sent back to
the Snohomish County Superior Cdurt to face naw criminal charages

(Caqse No.11-1-01780-4), far making the phoné calls he hgd sought

to receive copies of in PDU-14345.
' ¢
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3.50 While at the Snuhom%osh County Jail Mr Garvie filed
another request fer public disc#osure which was assigned tracking
number PDU-19078, in February 2012, the UDOC-PDU filed = late
response an Februa?y 17th, 2012iuhich was denied as an excaption
pursuant to RCW 9.73.095(3)(b). .

3.11 During the course of proceedings under Cause No. 11-1-

01780-4, Mr Garvie 7Tiled a2 Motion To Compel DOC to Provide Phone

Call Recordings. The Snohamish dounty Superior Court issued an
Order Compzlling Disclosure Of the Phone Records which éorraqund
[

to the records requested in PDU-14345.

3.12 The WDOC respond to the Snohomish County Superior
Court's Order to Compelling Disdlosure on April 30, 2012 stating
!

that there were no recards respdnsive to this Order.

3.13 The Snohomish County'ﬁuperior Court sebsequently

'

dismissed the charges against Mr Garvie with prejudice
| .

3.14. Mr Garvie filed another request for disclosure of
public records asking for all the contents of PDU-14345. This
request was issused the tracking number PDU-203589. WDOC did not

produce nor did Mr Garvie receije all the contents of PDU-14345

'

in response to his request. (
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11.

12.

13.

14,

15.

16.

17
18

19

20.

21.

22.

23.

24,

25.

26.

3.15 Mr Garvie filed another request for disclosure of
public records on June 29, 2012% The WDOC-PDU responded on July
9, 2012 and assigned it the traﬁking number PDU-20850.

’ |

-

3.16 The UDGE-éDU ctlaimed éxemption of the requested recaords
and closed PDU-20850 an August é?, 2012. Mr Garvie appzaled and
WDOC-PDU denied his appeal on Dqtober 12, 2012 under RCY
0.73.095(3)(b) and RCW &2.56.076(1).

3.17 All of Mr Garvies rquasts for public records (PDU's
14345, 16078, 20589, & 20850) aéked for essentially the same
public rescords. é |

3.18 In all of the WDOC-PDU's claims of exempticn they on
cite te the apglicable statute %nd did net give any explanation’

for the exemptian.

3.1 On April 9, 2013, in response to a Subpeona Duces
Tecum, #11-1-01780-4 the WDOC-PDU finally produced a disk
containing the phone calls which Mr’Garvie had been seeking since

February 14, 2011. For which thé WDOC-PDY and Mr lWeyman from the

{
i

SCCC I&I unit had filed false d?clarations, that the reqguested
records did not exist during Snéhomish County Superior Court in
Cause Number 11-1-01-01780-4 iniApril 2012 in responsa to the

Court's Order Compelling them to produce on April 23, 2012.
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25.

26.

(2006)(En Ban;)

| See e.g., RAP 1.2 which says in

i
t
i

IV. ARGUEMENT & PRESENTATION OF LAW

1. Trial Courts Can Abuse Their

Discretion In Many UWays

[

See &.g., State v Dixon.159 Mn?deS, 91-92, 147 P.3d 991; 596

i
|

| A
"The. reviewing court will find an abuse of discretion
'when the trial court's decision is manifestly unreasonable,
or is esxercised on untenabl% grounds, or for untenable
reasons." [State v Russell, 125 Wn2d =2t 92]. A decision is
based 'on untenable grounds' or madz for 'untenable reasons'
if it rests on facts unsupported in the record or was
reached by applving the wrong legal standard. A decision is
'manifestly unreasonable’ if~the court, dispite applying the
correct legel standard to the supported facts, adopts a view
'that no reasonable person would take,' and ‘arrives at a
decision 'outside the range5of.aCCEptable choices.' State v

" Rohrich, 148 Wn2d 647, 65&,;71 P.3d 638 (2003)(citations

omitted)."

i
]
i
i

Seé also 2.g., Skagit Cnty Publib Hosp. Dist No 304 v Skagit Cnty
~Public Hosp Dist Ne 1, 177 UnZd 718, 730, 305 P.3d 1079, 1085
‘ }
(2013)(En Banc)(citing, In re Marriage of Littlefield, 133 Wn2d

38, LE-L7, 940 P.2d 1362 (1387)).

L
2. Appeliate Cuu#ts Can Also Apply
Equitable Principles & Common Lauw
In The Interest of Justice
|
i‘

‘bertinent part:

Opening Brisf Pg.9



{
"(a) Interpretation. These rules will be liberally
interpreted to promote justice and facilitate the decision
of cases on the merits. Cases and issues will not be
determined on the basis of ¢omplianca or- non campliance with
these rules execpt in compelling cir circumstances whers
justice demands, subject to the restrictions in rule
18.8(b)... l
(c) Waiver. The appellate court may waive or alter the
provisions of any of these rule in order to serve the ends
of justice, subject to the restrictionsin rule 18.8(b) and

(C).”

See alsu e.g., Espinoza-Matthsws v California, 432 U.S 1021 (9th
Cir 2005)(Eguitable tolling applies when a Dept. of Corrections
interferes with en inmates right, of access to, or presenehtatimn
of evidence to the courts.). See:Also z.0., Banks v Dretke 540 US
668, 671-73, 124 SCt 1256, 1260-?2, 157 LEd2d 1166 (200&)(Dué
Process is vialated énd éoyictio% to be reversed when any agent
of the state withholds impeachem%ntvsvidence, not qut the
prosecutor).

See also e.g., Giles v Californi; 554 Us 353, 126 SCT‘2678, 172
LEd2d 488 (2008)(discussing a variety of applications of the
Common Law Doctrince of Forfeitu%e By Mréngdaing. bhich was well-

established at the Country's founding, appling to the states

through the Fourteenth Amendment and can be summed up as not
l

t
¢

or benefit from unlawful behavior.). Washington State alsco
|

allowingAa wrongdoer to benefit from attempts to thwart the law

acknowledges comman law under RCW 4.0&.010.

Dpening Brief Pg.10



10. |

1.

12.

14|
15. |
16. |
17. )
18.|
19. ]
20 |
21. |

22. |

24 . |

25. |

P e -

A. WASHINGTON'S FPUHLIC RECORDS ACT

i
i

The purpose of the PRA is "to provide full access to

J
nonexempt public records." Am. dlvil Liberties Union of Wash. v’
Blaine Sch. Dist. No. 503 (AELU!I), 86 Wn.App 688, 695, S37 P.2d
o ' :
1176 (1897). "Access is the und%rlying theme of the Act." Id. at

696, The Act is "a strongly woriad mandate for broad disclosure

1 : ) .
af public recards.” Hurst Corp. v Hoppe, 90 Wn2d 123, 127, 5&0
P.3d 246 (1978). "The purpase off the [PRA] is to keep public

i

officials and institutions acccqntable to the peaple.”‘Déinss v

SpokanE'County, 111 WnApp 342, 347, 44 P.3d 3809 (2002).

|
{
|
Wiashington courts "interpret the [ACT] liberally tc uromote*

l
full disclosure of government a4t1v1ty that rhe people might know'
: |

their rEprnsentatlves have executed the puollc trust placed in

4

them and so hold them accountabue.“‘Spokane Resaarch & Def. Fund

l
v City of Spokane (Suoxane Research 1Y), 155 Wn2d 89, 100, 117

|
P3d 1117 (2005). w
‘ f
1
| . |
3
baahlngton Courts vefuse to enter into "hypertechnical®

1nt=rpretat10ns af the Act, Vance v 0Offices of Thurzton Ccunty

|
|
IE

Comm'rs, 117 WnApp 660, 6 71 {P.3d §80 (ZDDz) review danied,

151 Wn2d 1013 (2004), or '"erect |technical barriers" to deny

review of PRA claims. Spokane Reszarch IV, 155 Wn2d at 105.

!
|
|
|
|
|
!
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The PRA not only instructsicaurts that it must be

. x se ' . . -
interpreted in favor of disclosure, but repeasts these
instructions several times. "[Tlhe Legislature takes the trouble

to repéat three times that exemptions under the [PRA] should be

|

. ! : .
.construed narrowly... The Legisl¥ature leaves no roam for soubt

about - its intent[.]" Prcgressivé Animal Welfare Society v Univ.

|
of Wash. (PAWS II), 125 Wn2d 243, 260, 884 P.2d 592 (1934).

i
I
|
i
i

"To fulfill the étatutory purpose, courts are to liberally

1

"contrue the Act's disclasure prqvisions and narrowly contrue it's
gxemptions.'" Concerned RatEpayqrs Ass'n v Fub Util Dist No.1,
|

138 Wn2d 950, 957, 983 P.z2d 635}(1999)(emphasis added); see also

Dawson v Daly, 120 Wn2d 782, 788, B4L5 P.2d 995 (1993)("Bacause

‘

the act favors disclosure, the %xamptions must be construed
narrowlj."); Newman v King Coun%y, 133 Wn2d 565, 571, 941 P.2d

712 (1987)(same); Rental Hous. Ass'n of Puget Sound v City of Des

I

), 2d 393 (2009)(same).

3]

Moines, 165 Wn2d 525, 535, 199

|
I
|
. STD. OF JUDICIAL |[REVIEW IN PRA ACTIONS
: |
!

x
The agency or party bears %he burden of gproof establishing

that a statute permits the rscord to be withheld, RCW
|
42.56.550(1); see also Broulest Q Cowles PFubl'ge Co., 114 Wn2d 788,

i

N

784, 791 P.2d 426 (13980)("The aéency must shoulder the burden of
|

nroving that one of the act's hérrou axemptions shields the
! .

Opening Brisf Pg.12



10.
11.
12.
13.
16.
15.

186.

17
18

19

20.

21.

22.

23.

24 .

[AV]
[=)

keep canfidential."); see also Bellevus John
|

Does 1-11 v Bellevus Sch. Dist.,:164 Wn2d 19856, 209, 185 P.3d 139
i

records it wishes to

(2008); Rental Hoqé. Assn. of Pubet Sound v City of Des Moines,
: =
165 Wn2d 525, 535, 195 P.3d 323 (2009).

Arguébly, the agancy's buran of proof extends beyond why a
L

record is exempt; the agency als% bears the burden of proving
that it ﬁid'not'Viclate the PRAl;See Yacobellis v Citylof
Bellingham‘(vacobellis 1), SS.Mn%pp 706, 711, 780 P.2d 272
(1688), review deﬁied, 114 Wnzd %DDZ (1950) (holding tﬁat when
agency did not claim exemptian from disclosure but rather "lost"
requested record; *The burden of| proof is on the agency to
justify it's failure to‘disclose").

|

Because "leaving interpretation of the ACT to those at whom

it was aimed would be the most dﬁrect course of devitslization,?®
courts will not defer to the age%cy‘s dgtérminaticn af uhether_
the record is gxempt or the agsn%y provided timely responsé.
Hearst Corp. v Hopps, 80 UWn2Zd 12%, 131, 580 P.2d 246 (1978).
Instead,Acourts conduct, denovo review of the agency's atiion,

RCW 42.56.550(3). In this revisw), the PRA directs courts to "take
! . .

%hapter that free and ocpen

examination of public records is[in the public inter=sst, sven

‘

into account the policy of this

Sy . : [ . )
. though such examination may cause inconvenience or embarassment

to public officials or others." [Id. Appellate court review of the
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1-’ trial court decision is alsoc de novo if the rascord consists

1

2-' solely of documentary evidence. See Dawson v Daly, 120 Wn2d 782,

3.] 788, 845 P.2d 995 (1993). f

1
+

i

C. SILENT WITHHOLDINE OF PUBLIC RECORDS

+
Lt

Under the Public Records Acﬁ, an agency must disclose all
) i
public records upon request, unléss the record falls under a

statutory exemption. RCU h2.56.030(1); Proéressive Animal Welfare
Society v Univ. of Wash. (PAWS IB; 114 Wn2d 677, 682-83, 790 P.2d
60&'(1990); Heérst Corp. v Hcppeé éD Wn2d 123, 127-28, 580 P.2d
246 (1978). If any record is mit%held, the agency must identify

|

all withheld records te the raquestor and provide an explanation

of how the record is exsmpt. Id.h RCW 42.56.210(3).

Failure to identify withhelld records is a "silent

1

withholding® which is “clearly a%d emphatically prohibit[ed]" by

|
f

|

: [ N .
documents relevant to the request have been disclosed."

the PRA and "gives reguestors the misleading impression that all

|

Progressive Animal UWelfare Socigty v Univ. of UWash. (PAMS I1),
125 Wn2d 243, 270, 884 P.2d 592 !(1994); see also Sanders v State,

169 wWn2d 827, B32-36, 240 P.3d ﬂZD (201080). "[Aln applicant nesed
' i
not exhaust his or her oun ingeduity to 'ferret cut' records

; i
through seme combination of 'intuition and dilligent research.'”

Daines v Spokane County 111 WnApp 342, 349, 44 P.3d 909 (2002).
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10. |

1.

12. |
13. |

14|

3. By farcing Mr Garvie to make

4. AS APPLIED TO THE CASE AT HAND

While the WDOC properly claimed limited exception under RCW
9.73.095 it's subsequent actions demcnstrate 2 pattern of bad

faith by WDOC and shows an intent to not caomply with the PRA.

'

These include:
1
_ i
1. Ignoring a2 Order to Compel d#sclosure by the Snohemish COunty

Superior fourt. 'L
2. Making false claims that thafrequasted records no longer

existed to avoid having to compﬂy with Snohoemish County's Order
i

|

i
|

to Compel them.

multiple attempts to obtain the

reocrds which should have heen ﬂeleased to him once the Snohomish

i

County Superiro Court issued the Order to Compel.

L., By taking Mr Garvie's legal douments from him and then
"losing% those that pertained to his PRA requests impeding his

ability to pursue his Public Recaerds Raquest.

5. By not producing the requested records until producing them on
RApril 13, 2013 in response to wﬁen Kenneth Kato, attornsy at lauw
i

filed a Subpe2ona Duces Tecum for the records.

|
!
|
f
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10. |
1. |

12. |

13. .

14, |
15. |
16. |
17. |
18. ]

19.]

t
!
; .
|

The Thurston County Superidr Court érred and abused its

|
|

and adapted a view no reasonabl% person would teke, comming to

£

discretion making errors of law, fact and comming to conclusion

decisions outside the range of acceptable choices.

!

|
i
i

1. The Court made a2 balkanized 4nalysis af Mr Garvie's four PRA

. |
request rather then dealing uitﬁ them as one an-going request for

timeliness and other legsl purpdses.

|

2. By rulinoc aon three of the PRA reguests to ?ind for summary
judgement on behalf of the WDOC while ignoring the fourth

[
completely. , ’
t
|
!
i
f

3. By ignoring the WDOC's bad fﬁith actions which were on-going
in nature and violated the PRA 3ds well as a court order requiring

them to release a copy of the records.

4. By ignoring the WDOC's behavilor and finding for Summary

Judgement on behalf of the WDOC.
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1.
2.
3. |
4. |

5.

ﬂh. The Thurston County Supsrior

V. CON

CLUSION

1. the WDOC violated the PRA.

2. The WDOC acted in Bad-Faith.

3. The PRA requests were in- actu

request for disclosure of public

finding for summary judgement an

|

5. This Court should reverse thé

Order far'summary judgement and
V1.

I, Eugen Garvie do hereby declas
the laws of the State of Washing

correct.

Dated this 29th day of December,

|

ality ane continuous and ongoing

records.

Court abused it's discretion in

behalf of the WDOC.

Thurston County Superior Court's

remand back with directions.

g, under penalty af perjury under

tan the the-foregoing is true and

2013 at the Stafford Creek

Correcticns Center, Aberdeen, w?.

F s : ?

T AN |
Eugene Garvie DOC#% 307014

Stafford Creek Corrections Cente
191 Constantine Way, H3A9L !
Aberdeen, WA. 9B520 .
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DECLARATIQN OF SERVICE BY MRIL
GR 3.1

I, Mr. Eugene Garvis, declares and says:

That on the 730 day of Sk&xmbtk‘ y 2013,

follawiﬁg documents in the Stafford Creek Correctional Centers
under Case Cause

I deposited the

Legal Mail Systam by First Class Mail Pre- Paid

|

NO. 45329-1- II°

ADDRESS TO THE FOLLOWING:

Cassie vanRoojen, WSBA#L4L0LY,
Assistant Attorney General
Criminal Justice Division

P.0.BOX 40116 ‘
Olympia, WA 98504fD116

David Ponzoha, Clerk
Court of Appesls, Division II

950 Broadway, Sulte 300
MS TB-D6

Tacome, WA 98&02;bk27
I declate under penalty of perJury under the laus af the State

LQZ&H =N iy

of Mashingtan that the foregoing is trua and correct.

RCW § 9A.72. nas
2013, in the City of

DATED THIS 30 , day of bcguﬁb<\ ,
Aberdean, County of Grays Harbot.;State of mashington, 98520
N x .

Signature

ML . Ebgene Garvie

Print, Name
DOC#307014,UNIT H3-AO0S.

mmnemce———ale
STAFFORD CREEK CORRECTIONAL CENTER

191 CONSTANTINE WAY
ABERDEEN, WA 98520 ‘

+

GR 3.1



