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I. Introduction & Summary of the Case. 

This appeal is brought by Jason Len, a resident of Lake Tapps, 

Washington and a teacher certified by the Office of the

Superintendent of Public Instruction ( OSPI) for the State of

Washington, from the Office of Professional Practices ( OPP) 

Proposed Order for a career - ending, twelve ( 12) month suspension

of his teaching certificate. OPP contends that Mr. Len' s after - school

and summertime non - sexual relationships with students of the

International School of the Bellevue School District during the

period 2006 through 2008 were inappropriate, and that Mr. Len

should not only not be allowed to teach in Washington ( or any other

state) for a one -year period, but that he should be psychologically

evaluated and counseled prior to the reactivation of his license. 

Mr. Len challenged that proposed outcome through the process

prescribed by law. The matter was heard by Administrative Law

Judge ( ALJ) Mentzer of the Office of Administrative Hearings

OAH). In her amended decision of December 18, 2012 Judge

Mentzer concluded that clear and convincing evidence supported

OPP' s proposed suspension. Mr. Len cites error in that

determination, and asks this court to reverse the rulings below and

enter an appropriate Order in resolution of the appeal. 
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II. Assignments of Error. 

The appellant cites the following error in the disposition of Jason

Len' s appeal before the ALJ. 

1. The ALJ erred as a matter of law in finding that Jason
Len' s conduct violated `generally recognized professional
standards' under regulation. 

2. The ALJ committed error in her assessment of the facts

in concluding that Jason Len was being deceptive both
during the investigation and at hearing. 

3. The ALJ erred as a matter of law in affirming OPP' s
directive that Jason Len submit to a psychological

evaluation and counseling before his license may be
restored. 

4. The ALJ erred as a matter of law by holding the appeal
hearing de novo against Jason Len, rather than requiring
the OPP to prove and defend its investigative facts in

support of the proposed discipline. 

III. Issues on Appeal. 

1. Did the ALJ misinterpret the ' generally accepted

practices' language of the regulation governing teacher
conduct where she failed to evaluate Mr. Len' s conduct

as egregious departures? Assignment 1. Did the ALJ

ignore the District's low level of discipline in determining
the seriousness of the conduct? Assignment 1. Did the

ALJ fail to consider the impact and purpose of the

regulations in conducting her analysis of the conduct? 
Assignment 1. 

2. Did the ALJ disregard and misconstrue specific evidence

at hearing concerning the ' truthfulness' of Jason Len' s
testimony as it related to his version of the facts, that the
hearing took place years after the incidents, that the

discrepancies between and among testimony was
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demonstrably distinguishable, and that Mr. Len was

offering his best recollection on incidents for which he
had no reason to have a specific memory? Assignment 2. 

3. Did the ALJ affirm the OPP' s proposal that Mr. Len' s

behavior was of such a nature that any reinstatement of
his license would require psychological assessment, 

when there was no evidence of behavior that met the

standards recited with the applicable regulation? 

Assignment 3. 

4. Did the ALJ err in conducting a hearing de novo allowing
OPP to put on a case that expanded upon its original

investigation, upon which OPP proposed that Mr. Len' s

teaching certificate be suspended for 1 - year upon

evidence it acquired during that investigation? 

Assignment 4. 

IV. Statement of the Facts. 

Jason Len was employed by the Bellevue School District to

teach grades 6 through 12 at its International School ( IS). CP 6

F. o. F. 1). It was undisputed that due to approved atmosphere of

informality between staff and students, the IS operated differently

from other schools within the District. CP 7. Teachers were called

by their first names. CP 624. Students and teachers interacted

frequently in school- sponsored events that were off -site. CP 625. 

The interactions between students and teachers was akin to a

pedagogical relationship found at a college. CP 624 & 626. 

Over the course of several years Mr. Len developed a

relationship a few of his male students that led to interactions away

3



from school. Some of these occurred during summer months, and

were not part of any school sponsored event. See, " Amended

Findings of Fact, Conclusions of Law and Order," Apx. A, pp. 2 -6. 

Others occurred during the school year, but usually after school

and on weekends. Id. Mr. Len would occasionally take several of

his students for a meal at a nearby restaurant. Id. at 3 -6. 

Sometimes only one student would accompany Mr. Len to these

meals, held in public places. Id. at 4, ¶ 9. Mr. Len also would drive

students to various events. Id. at 4 -7, ¶¶ 9, 11, 20, 21 & 24. In all

situations, the parents of the students were aware that Mr. Len was

with their students and was responsible for their transportation. Id. 

at 4, ¶ 11 & 6, ¶ 24. Not until March 2008 did anyone express a

concern about Mr. Len' s interactions with students. Id. at 7, ¶ 25. 

It was revealed at hearing the principal at IS, Peter Bang - 

Knutsen, was alerted by teacher Deborah Knickerbocker to Mr. 

Len' s perceived interactions with students. CP 583. The principal

investigated, 1 interviewing both students and their parents. CP 562- 

1 Mr. Len had previously received a Letter from Bang - Knutsen advising
Mr. Len to interact with students in his classroom on a more professional level. 

CP 559 -61. 
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92. The result was a multi -page report and the issuance of a Letter

of Reprimand to Mr. Len. 2 CP 593 -603. 

The District filed a Complaint with the OSPI on December 9, 

2008, citing the instances of conduct recited within the Letter of

Reprimand. CP 687 -92. After investigating OPP issued an Order

May 9, 2011 proposing Mr. Len' s certificate be suspended for one

year. CP 816 -22. A pre- condition of reinstatement was that Mr. Len

not only serve the period of suspension but that he be cleared

through psychological evaluation. CP 822. 

Mr. Len appealed OPP' s Proposed Order to the Admissions

and Professional Conduct Advisory Committee ( APCAC), a 9- 

member body that conducts an informal review of OPP' s

investigatory findings, considers a presentation from the teacher

and then issues a Final Order. See, WAC 181 -86 -085; 181 -86 -095

181 -86 -140. APCAC' s ' reviewing officer' issues a ' written

decision' including ' findings of fact and conclusion of law.' WAC

181 -86 -145. APCAC' s Final Order of Suspension adopted verbatim

OPP' s Proposed Order that Mr. Len' s certificate be suspended for

2 Under the collective bargaining agreement between the Bellevue
Education Association and the District, this is the lowest level of discipline that

may be imposed for alleged misconduct. CP 484. 
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one year and that he undergo psychological evaluation before his

license could be reinstated. CP 824 -30. 

Mr. Len invoked his right of further appeal of the APCAC

Final Order to the OAH proceeding under the Administrative

Procedures Act ( APA). WAC 181 -86- 150( 1) & ( 2). ALJ Mentzer

presided over the appeal. CP 227 & 204. After a week -long hearing

in August 2012, and submission of post- hearing briefs, Judge

Mentzer issued Amended Findings of Fact and Conclusions of Law

on December 18, 2012. CP 5 -33. She concluded the proposed 1- 

year suspension of Mr. Len' s certificate was proper, because `clear

and convincing' evidence as well as the law supported the

recommendation. WAC 181 -86- 170(2). 

Mr. Len appealed this ruling to the superior court for Pierce

County, which affirmed the ALJ' s Decision. This appeal follows. 

6



V. Argument. 

A. Standard of Review

Appeals from proceedings subject to the Administrative

Procedures Act ( APA) are governed by RCW 34.05.558 and

applicable provisions within RCW 34.05.570. Review is de novo in

determining whether the decision contains legal error.' Kittitas

County v. Kittitas County Conservation, 176 Wn.App. 38 ( Div. 3, 

2013). Where factual questions are intertwined with issues of law, 

the clearly erroneous standard of review for factual questions

governs." State, Dep' t of Revenue v. Martin Air Condition and Fuel

Co., Inc., 35 Wn.App. 678, 682 ( Div. 2, 1983) " An administrative

finding is ` clearly erroneous' when, though there is supporting

evidence, a reviewing court considering the entire record, and the

public policy of the legislation concerned, is left with a definite and

firm conviction that a mistake has been made." Johns v. 

Employment Sec., 38 Wn.App. 566, 569 -70 ( Div. 2, 1984). 

This court may reverse a hearing officer if the substantial

rights of a person have been prejudiced by arbitrary or capricious

decisional making. Snider v. Bd. Of County Comm'rs of Walla Walla

County, 85 Wn.App. 371, 377 ( Div. 3, 1997). Upon a finding that

7



there is error under any standard, this court may grant relief

consistent with RCW 34. 05. 574( 1), ( 3) & ( 4). 

B. The ALJ Erred as a Matter of Law in Finding that
Jason Len' s Conduct Violated Generally Recognized
Professional Standards under Regulation. 

OSPI regulates and investigates the professional conduct of

those persons certified to teach kindergarten through 12t" grades in

the state' s public schools. RCW 28A.410.095. OSPI may suspend

a teacher's certificate for, among the enumerated examples, 

unprofessional conduct. 3 The law does not specify the length of

suspensions or conditions of reinstatement. OSPI may only impose

a suspension where: 

2) The certificate holder has committed an act of

unprofessional conduct or lacks good moral character but

the superintendent of public instruction has determined that

a suspension as applied to the particular certificate holder

will probably deter subsequent unprofessional or other

conduct which evidences lack of good moral character or

personal fitness by such certificate holder, and believes the
interest of the state in protecting the health, safety, and

3
Any certificate or permit authorized under the provisions of this

chapter, chapter 28A.405 RCW, or rules promulgated thereunder may be
revoked or suspended by the authority authorized to grant the same
based upon a criminal records report authorized by law, or upon the
complaint of any school district superintendent, educational service

district superintendent, or private school administrator for immorality, 
violation of written contract, unprofessional conduct, intemperance, or

crime against the law of the state.... 

RCW 28A.410.090( 1) ( emphasis added). 



general welfare of students, colleagues, and other affected

persons is adequately served by a suspension. Such order
may contain a requirement that the certificate holder fulfill
certain conditions precedent to resuming professional

practice and certain conditions subsequent to resuming
practice. 

WAC 181 -86 -070 (emphasis added). 

1. The Regulations Are Generally Stated & Provide No

Specific Guidance as to the Meaning of its Terms. 

In OPP' s Proposed Order and the Final Order of Suspension

issued by the APCAC, OSPI concluded generally that Mr. Len ' has

violated RCW 28A.410. 090, WAC 181- 087 -050, WAC 181 -87 -060, 

WAC 181 -86 -013, and /or WAC 181 -86 -014.' CP 822 & 830. The

cited regulations prohibit ` unprofessional conduct' and a `[ lack of] 

good moral character' and `personal fitness' by the teacher. Neither

OPP nor APCAC specified particular behavior that fell within each

of the two cited prohibitions, however by considering WAC 181- 87 - 

050' s enumerated examples of unprofessional conduct it appeared

only §(7) applied. 4

4 Information submitted in the course of an official inquiry by the
superintendent of public instruction related to the following: 

a) Good moral character or personal fitness. 

b) Acts of unprofessional conduct. 
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Without any citation to specific examples OPP and APCAC

further concluded that Mr. Len provided false statements during the

investigation. CP 820 & 828. 

OPP /APCAC also cited to WAC 181 -87 -060, which provides: 

Any performance of professional practice in flagrant

disregard or clear abandonment of generally recognized
professional standards in the course of any of the following
professional practices is an act of unprofessional conduct: 

1) Assessment, treatment, instruction, or supervision of

students. 

emphasis added). 5

The " Good moral character and personal fitness" standards

of WAC 181 -86 -013 expressly prohibit certification of teachers who

exhibit extreme behaviors that are proscribed by state criminal law. 

By inference, the most egregious examples are not applicable

therefore it was assumed that § 013(3), prohibiting " behavioral

problem[ s] which endanger the educational welfare or personal

safety of students, teachers, or other colleagues within the

educational setting" was the provision cited by OPP. It was

assumed from OPP' s recommendation, and APCAC' s affirmation, 

that Mr. Len must submit to psychological evaluation before his

5 It was assumed that §( 1) was cited as violated. 
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certificate is reinstated is based upon this regulation. CP 822 & 

830. 

Neither the OPP nor APCAC designated which sub - 

paragraph( s) within the regulation supported their suspension

Orders; both simply cite the regulation in its entirety. CP 822 & 830. 

As to what constitutes ` unprofessional conduct,' the

regulations first mandate that ` no act, for the purpose of this

chapter, shall be defined as an act of unprofessional conduct

unless it is included in this chapter.' WAC 181 -87 -025. Where

disregard or abandonment of generally recognized standards' is

the basis for OPP' s finding, the regulation demands that there

exists clear and convincing proof establish that either ` flagrant

disregard or clear abandonment of generally recognized

professional standards. . . in the assessment, treatment, instruction, 

or supervision of students.' WAC 181 - 87- 060( 1) 

Neither ` flagrant disregard' nor ` clear abandonment' are

elsewhere defined by statute nor regulation; no Washington

appellate court has interpreted the meaning of those terms.6

6 In another teacher suspension appeal decided by OAH, In the

Matter of Michelle Taylor, Cause No. 2011 -TCD -0001 ( OAH 2012), Appx. 

2, the ALJ interpreted those terms using the common usage standard as
articulated by our Supreme Court in Hunter v. Univ. of Washington., 101

Wn.App. 288, 290 -91 ( 2000). Appx. B. Consulting Webster's Seventh
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In their aggregate these respective definitions each speak of

conduct that is extreme and in defiance of and without

consideration or acknowledgement for standards in the profession

that are well known, recognizable and dominant. The individual

must act in a manner that flaunts what is expected to be typically

acceptable. As argued below, in their evaluation of the conduct of

Mr. Len in each of the incidents of which he is accused, neither

OPP /APCAC nor the ALJ performed such an analysis. 

Likewise, `good moral character and personal fitness' are not

terms of art that have a meaning conferred by either the enabling

law or relevant regulation. No appellate court in the State of

Washington interpreted those terms. On its face WAC 181 -86 -013

reveals that the regulation proscribes extreme behavior to include

felonies involving children, conviction of any crime in the prior ten

years, or ( 3) behavioral problem( s) which endanger. . . the

New Collegiate Dictionary ( 1972 ed.), the ALJ found the term ` Flagrant' 

meant ' extremely or purposefully conspicuous, glaring, notorious, 

shocking.' Id. The term `disregard' conveyed intent to `pay no attention to; 
to treat as unworthy of regard or notice.' Id. Finally, the definition of
abandon' conveyed an effort `to forsake, desert' and ' to cease intending
or attempting to perform.' Id. The use of the term ` abandon' clearly

conveys the expectancy that not only did the individual depart in a blatant
manner, but intended to continue with such inconsistent conduct. 

12



educational welfare and personal safety of students, teachers, or

other colleagues within the educational setting. 

2. Principles of Statutory Construction Require that the

Regulation Be Applied to its Express Examples. 

While the foregoing regulation attempts to retain broader

effect beyond the expressly mentioned examples of conduct, 

principles of statutory interpretation connect the express acts in

such a way that the regulation' s intent is to prohibit behavioral

deficiencies of alarming proportions such that serious questions are

raised about the suitability of an individual to not only provide a role

model to children subject to the instructional supervision of the

certificated individual, but to even interact with those same children

without causing a danger to their development, as well as the co- 

workers of the individual at a professional level. See, State v. 

Bauer, 174 Wn.App. 59, 86 -87 ( Div. 2, 2013) ( applying principles of

ejusdem generis and noscitur a sociis in a criminal case), citing, 

Bowie v. Washington Dep' t of Revenue, 171 Wn.2d 1, 12 ( 2011). 

In order to find that Mr. Len' s conduct suggests he lacks

good moral character or personal fitness, the cited criteria must be

proven by clear and convincing evidence. WAC 181 -86- 170(2). 

This heightened standard of review implicitly acknowledges the

13



career - ending consequence of a punishment such as a

suspension.' 

In Nguyen v. State, 144 Wn. 2d 516, 523 ( 2001), our

Supreme Court held that a professional Iicensure revocation

proceeding is quasi - criminal in nature. Cf., Brunson v. Pierce

County, 149 Wn.App. 855, 865, 928 P. 2d 1127 ( Div. 2, 2009). 

Clear and convincing evidence' must be ` weightier and more

convincing than a preponderance, but need not reach the level of

beyond a reasonable doubt.' In re Deming, 108 Wn. 2d 82, 736 P. 2d

639 ( 1997); Nguyen v. State, supra. ' Clear, cogent and convincing

evidence has] sufficient persuasive impact as to cause the trier of

fact to believe that the fact at issue is highly probable.' Dombrosky

v. Farmers Ins. Co., 83 Wn.App. 245, 256, 928 P. 2d 1127 ( Div. 2, 

1996). 

Because a license suspension proceeding is quasi - criminal

in nature, applicable provisions of law must be strictly construed

7
In Hoagland v. Mt. Vernon Schl. Dist., 95 Wn. 2d 424 ( 1981), a teacher

termination case, our Supreme Court acknowledged the impact of such an

outcome with the following observation: 
Where a teacher is discharged ... the consequences are severe. Chances of

other employment in the profession are diminished, if not eliminated. Much time, 

effort, and money has been expended by the teacher in obtaining the requisite
credentials. It would be manifestly unfair to allow a discharge for a teaching or
classroom deficiency which is reasonably correctable. 

Hoagland, at 430 (emphasis added). 

14



and narrowly applied to accomplish their object. Pacific Mutual Life

Ins. Co. of Cal. v. State, 161 Wn. 135, 138 ( 1931). 8

The suspension of a teaching certificate has such grave

consequences that the effect of the law is clearly a penal

consequence. It is unlikely that even with his certificate re- instated

Mr. Len will find employment in the teaching profession.9 Thus, the

application of the clear and convincing standard requires that the

nexus between the evidence and the law be significant. 

3. The ALJ' s Evaluation of the Facts Did not Properly
Consider the Scope of the Regulation' s Effect. 

The ALJ' s application of the regulation to the facts appear

within several Findings of Fact, particularly ¶¶ 25 -30. They also

connect to truthfulness determinations concerning the math team

sleepover in Spring 2007 MT 35 & 36), and the sleepover at the

home of Student K after the 2007 school year had ended (¶¶ 37- 

8 In his concurrence /dissent, Justice Sanders argued that the rule of

lenity, requiring interpretation of ambiguous criminal statutes in a

defendant's favor, should apply in quasi - criminal proceedings, such as
disciplining an attorney for ethical misconduct. Disciplinary Proceeding
Against Haley, 156 Wn.2d 324, 347 -48 (2006). 

9
At hearing Mr. Len introduced the testimony of a certificated teacher

who had received lesser discipline, a Reprimand, from OPP and had

been unable to find employment in her profession for a number of years. 

VR 1042 -57. The ALJ considered this proof irrelevant and gave it no

weight. CP 23 & 31. 
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38). The ALJ also found Mr. Len not credible as to whether he

shared a bed during a camp -out with a student during a summer

trip to Oregon. FOF 39 -41. This led the ALJ to reach the following

Conclusion in applying the regulations: 

38. [ I] f only the Appellant's original conduct were [ sic] 

considered, then the length of the suspension would have

been somewhat reduced. This is because he did not attempt

to conceal his relationships with students at the time they
were happening, and because the students testified to no

sexual or exploitative behavior by the Appellant. However, 
the Appellant' s violation of the Districts directives in order to
continue his personal relationships with students shows he

has a behavioral problem. His untruthfulness to this tribunal
sic] on several factual matters and his overall minimization

and justification of his conduct during the hearing are

additional reasons why the 12 -month suspension is
warranted. 

Appx. A at 27. 

Thus while this appeal turns, in significant part, on whether

Mr. Len was truthful, it principally concerns the ALJ' s failure to

apply the record facts to the enunciated standards for assessing a

teacher's continuing suitability under WAC 181 -86 -070. 

In performing its task preventing inappropriate teacher - 

student contact, OPP operates under a regulation that imposes a

time priority for completing its investigation. WAC 181 -86- 116( 1). 

Twenty -seven months elapsed between receipt of the original

Complaint from Bellevue School District superintendent and OPP's

16



Proposed Suspension. CP 687 and 816. Jason Len' s conduct was

subject to Level III priority under WAC 181 -86- 116( 1) ( c) 

suggesting, in itself, that Jason Len' s conduct did not present cause

for alarm. 

Nonetheless, in assessing the fact under the factors within

the applicable regulation, the ALJ concluded: 

31. Factor ( 6) — Whether conduct demonstrates a

behavioral problem. The appellant's repeated violation of the

principal' s directives regarding conduct with students

demonstrates a behavioral problem. Even when warned and

directed not to engage in certain interactions with students, 

the Appellant was unable to conform his conduct to those
requirements. The Appellant's repeated untruthfulness to

this tribunal about his interactions with students also

demonstrates a behavioral problem. This factor weighs

against Appellant. 

Appx. A at 26. 

Again, while the examples of unprofessional conduct

codified at WAC 181 -87 -050 through - 095, while requiring that the

flagrant. . . disregard or clear. . . abandon[ ment of] generally

recognized professional standards' be established, it does not state

what those might be. This is where WAC 181 -86 -070 provides an

outline of factors for consideration. As argued above, because the

consequences of violating this regulation are punitive and quasi- 

criminal, they are to be strictly and narrowly construed against the

17



enforcing agency. And since the regulations don' t provide any

guidelines governing interpersonal relationships with students

beyond inappropriate physical and /or sexual contact through a

citable Code of Conduct10 teachers operate at their peril in the

exercise of common sense and good judgment. Thus, if Mr. Len

exceeded the boundaries of interaction with students, it is his

District's obligation to impose a consequence subject to its policies. 

Because the regulations guiding OSPI' s supervision of conduct do

not allow for expansive application that create significant

consequences without prior advance knowledge, how a diversion

from a first -level supervisor's directive constitutes unprofessional

conduct is nowhere clarified in the regulation. 

4. The Regulation Must Advise of their Intended Effect. 

This Court recently held that legislative rules adopted by

administrative agencies must be based upon and have the "' same

force and effect' as the statutes themselves...." Marcum v. Dep' t of

Social & Health Svcs., 290 P. 3d 1045, 1048 ( Wn.App.2 2012), 

citing, Ass'n of Wash. Bus. v. Dep' t of Revenue, 155 Wn. 2d 430, 

438 -39 ( 2005). The statute that allows for certificate suspensions

10 See, WAC 181 -78A -270 & Cf., WAC 181- 78A- 272( 9)( a)( ix) 

imposing a referable Code of Conduct for school counselors. 
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includes unprofessional conduct, but the regulation punishes

behavior constituting either a ` flagrant disregard or clear

abandonment' of ` generally recognized professional practices.' 

Thus, if Mr. Len contravened his principal' s directive, it must have

been a ` flagrant' deviation from the restriction. Because the

outcome is closely tied to a conclusion that Mr. Len was deceptive

during the investigation and at hearing, the factual history must be

reviewed in its totality. 

However, there is no evidence to support the ALJ' s

conclusion that Mr. Len interacted with students after he was given

a directive by his principal to have no contact with them post -March

13, 2008. CP 567. And the incident where Mr. Len alleged slept

over at Student K's home without an invitation from the student's

parents is also not supported by record evidence of a clear and

convincing nature, as explained below. 

The ALJ concluded that Mr. Len ' did not refute Ms. 

Knickerbocker's testimony in this regard' as to violating his

principal' s no- contact directive. FOF 48, Appx. A at 12. The record

is clearly to the contrary and it comes from Bang - Knutsen' s

investigative notes. CP 581119. 
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Ms. Knickerbocker testified that she was concerned that Mr. 

Len was talking with students based upon her prior knowledge that

Mr. Bang- Knudsen had instructed Mr. Len not to have this contact. 

VR. 853. Ms. Knickerbocker asserted that Mr. Len' s conversations

with the students took place in May, or perhaps April, of 2008. VR

854 -55. She revealed learning that Mr. Len was being investigated

by the principal from Lee Holt, another teacher who apparently was

the principal' s confidant. VR 863: 12 -14. The ALJ found this credible

to her determination that Mr. Len was untruthful. 

However, Principal Bang - Knudsen' s notes clearly contradict

Ms. Knickerbocker's recollection at hearing, thereby rendering the

ALJ' s conclusion that Mr. Len violated his principal' s no- contact

directive as error. CP 581. Page 4 of his April 4, 2008 interview

notes with Mr. Len principal Bang- Knudsen records at ¶ 9 the

following relevant notation: 

Union representative] Kathleen Heiman. .. also wanted to

know how this whole thing got started. I told her that

someone had brought a concern to me that Jason was

giving ridesto— students— after — school. Kathleen wanted to

know who it was, and I said I didn' t feel comfortable telling

her. ( The person who first told me was Debra Knickerbocker, 

a fellow science teacher. Debra overheard Jason talking on



his cell phone with the 3 sophomore boys about getting

picked up after school). 

CP 581 ( emphasis added). 

The exhibit further states on p. 1, first paragraph " It was

reported to me that Jason was speaking to students on a cell

phone, and agreed to pick up students after school in the back

parking lot...." Id. Since Mr. Bang - Knudsen' s notes are entitled

Summary of Jason Len' s personal interactions with students

outside of school 3/ 11/ 08. . .," it is undisputed that Ms. 

Knickerbocker reported Mr. Len' s activities in March 2008, and that

the reported episode preceded the non - contact directive given by

Bang- Knudsen to Mr. Len of March 13, 2008. CP 567. Ms. 

Knickerbocker's decisive testimony 4 years later . that her

observation occurred later than the post -March 13th directive are

disproven by Bang - Knutsen' s note. The ALJ' s finding that Mr. Len

violated his principal's no- contact directive, including driving

students in his personal vehicle or visiting them at their homes, is

without factual support, especially as there is no other record

evidence, other than Ms. Knickerbocker' s testimony, that Mr. Len

engaged in such behavior post -March 13, 2008. 11

11 Ms. Knickerbocker's motives are also suspect and her testimony
resultantly not credible. In the spring of 2008 she was a ' provisional' teacher, i. e., 
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5. Mr. Len Did Not Violate Any Specific District Policy in his
Interaction with Students Outside School. 

Mr. Bang - Knudsen' s Letter of Reprimand also fails to cite a

single regulation, policy or standard of the District that was violated

by Mr. Len, one that would have been known to either Ms. Holt or

Ms. Knickerbocker. CP 599 -603. Ms. Holt testified that the

collective bargaining agreement ` probably' had such restrictions, 

but it was proven that document is devoid of anything to support

her testimony. CP 253 -462. 

The Letter of Reprimand enumerates a litany of interactions

between Mr. Len and various students, most reflecting hearsay

from many of the sources, as well as a couple of teachers and

some parents, concluding with the admonition The District cannot

probationary, with the district. VR 861: 19 -23. Under the law in effect at that time, 
she could be released by the District for no reason at the conclusion of her
contract year provided she was given notice prior to May 15th. See, 28A.405.220
RCW ( ver. 2008). Thus, it was highly relevant that in order to reach continuing
contract status, 28A.405.210 RCW, and assure herself of continuing employment
with the district, ingratiating herself with her principal was a primary motivation for
Ms. Knickerbocker to report Mr. Len — and perhaps even to support Mr. Bang - 
Knudsen' s testimony at this hearing. See, VR 861 -862. 

Ms. Knickerbocker's further testimony that she had learned that Mr. Len
was the target of Mr. Bang - Knudsen' s investigation from colleague Lee Holt is
likewise not believable ( VR 863), as Mr. Bang - Knudsen' s notes attribute the
initial report concerning Mr. Len' s interaction with students to Ms. Knickerbocker. 
Ms. Holt would not have been approached about taking over Mr. Len' s science
program because of that investigation, an event which could only have occurred
had Mr. Bang- Knudsen been informed of Mr. Len' s activities by some other
source. That source was Ms. Knickerbocker, and it was after she influenced Mr. 

Bang - Knudsen' s investigation that Ms. Holt became aware of Mr. Len' s release
from his science program duties. 
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permit any elements of this alarming pattern of behavior to

continue...." CP 602. Mr. Len was given specific instructions not to

engage in enumerated examples of conduct. CP 602 -03. And there

was no record evidence that he violated any of these directives

once presented with the Letter of Reprimand by his principal at IS. 

6. Many Interactions Between Mr. Len & his Students were

Outside School & With Parent Knowledge & Consent. 

The trip to Oregon beach in the summer of 2007 was an

outing without allegations of impropriety,12 and with prior parental

approval. What happened during this event should have been the

excluded under WAC 181 -87 -020. If that approval had not been

given, the children would not have gone. VR 459: 23 -25; 460: 1 - 2. 

Such was the case in the matter involving Student K. Id. In every

other respect, the trip was without event and appeared to be a fun

outing for the participating students. 13

12 Though Student H testified that he and Mr. Len shared a sleeping
board in a cabin while on the trip ( VR. 718: 15 -24); however, Principal

Bang - Knudsen' s investigation summary of March 21, 2008 notes that

Student H recalled that `Mr. Len slept on the floor. .. 1 don' t think Mr. Len

ever slept in a bed' CP 574, IT 3 e Student H also could not remember
how many nights during the trip were spent in different facilities the group
occupied during the night, nor the actual sleeping arrangements. VR
717: 8 -9; 19 -24. 

13 OSPI submitted as an exhibit the International Schools' yearbook
for 2007 -08. CP 753 - 813. The yearbook includes a picture of the 4
students who accompanied Mr. Len to Oregon; all look upbeat and
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7. No Flagrant Disregard of Generally Accepted Practices
Occurred When Mr. Len Intervened in a Dance Dispute. 

The ALJ concluded that Mr. Len' s actions attempt to

reconcile several boys with their female dates at the school' s Tolo

Dance went beyond the boundaries of acceptable professional

conduct. Appx. A at 6, FOF ¶ 22. Mr. Len offered to take girls to

meet their dates at a public restaurant after they had a

disagreement. The two witnesses that testified for OSPI had a

chance to discuss and compare their testimonies prior to hearing. 

VR 231 -32. Student L testified, upon reflection, that she received a

ride from the dance from the brother of Student M, Student W. VR

236:2 -11. This clearly differed from Student N' s testimony, which

was that her mother had given them a ride from the dance. VR

202: 14 -16. Other than Mr. Len trying to rectify the situation, there is

nothing to suggest that Mr. Len acted improperly or with an

improper motive, nor that he was dishonest in his recollection. And

with nothing actually happening, this episode in no way contradicts

the provisions of the regulations defining unprofessional conduct. 

happy. CP 755. The picture' s inclusion in the yearbook suggests a degree
of approval by the District for the trip, or at least an awareness that it had
happened. It is easy to conclude that the students and faculty of a school
the size and closeness of International School would not have known the

details of trip. 
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8. The ALJ' s Disregarded the Essentce of the 11 Factors to

be Considered in Evaluating a Teacher's Conduct. 

WAC 181 -86 -070 provides eleven factors to be analyzed

prior to the imposition of discipline upon an accused teacher. The

ALJ' s analysis of these factors is flawed as a matter of law and

should be reviewed by this court in their totality. 

The ALJ concluded that sub - section ( 1), entitled The

seriousness of the act and the actual or potential harm to persons

or property' was violated ( Appx A at 26 COL ¶ 26) by Mr. Len' s

aggregate behavior. Yet not a single witness testified that they were

harmed in any way either in their pursuit of educational opportunity

or personal welfare. To the contrary, every student who testified, 

now adults in each instance, found Mr. Len a fine person, a man of

high moral standards, someone they called Mr. Len and did not

address him by his first name despite the informality attendant to

the International School' s environment. Conversations with Mr. Len

were on educational topics and there was some fun as well ( flying

r/ c helicopters) or playing video games. 

In reaching her conclusion, the ALJ ignored the significant

failure of the District to place Mr. Len on administrative leave during

his principal' s investigation thereby eliminating the threat of
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continuing contact with the school and the students.
14 Mr. Len

continued to teach within the IS, and continued interacting with

students and colleagues within the facility without incident. The

District by its inaction found Mr. Len' s conduct neither serious nor

potentially harmful. This evidence was ignored by the ALJ. 

Though Mr. Len was also accused of being alone with

students on a few occasions, particularly with Students E and D, 

these episodes always occurred in a public place. Appx. A at 6 -17. 

Regarding Student E, it is unclear from the testimony of this student

whether his one -on -ones with Mr. Len occurred while he was a

student at the IS or after he had graduated. Because they

continued to interact after Student E' s graduation in 2007, it is more

likely than not that the one -on -one interaction mostly occurred

during the summer of 2007, before Student E departed for Western

Washington University. This was certainly the case during the

Oregon and Hawaii trips taken by Student E. 

Mr. Len had students at his home on only one occasion prior

to a math team competition. Regardless of how the overnight

14 Cf., In the Matter of Capo, Appx. C; In the Matter of Taylor, Appx. B; both

teachers were placed on administrative leave with pay while their respective
Districts investigated the allegations against them; both received 1 - year

suspensions of their teaching certificates as a result of the OPP investigations
and OAH hearings). 
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evolved, and whether non - specific District policy was assiduously

followed, the facts are uncontested that Mr. Len slept in his room

and the students in Mr. Len' s living room. Appx. At 9 -10. There was

never an accusation or complaint that Mr. Len did anything

improper. No parent testified that their child stayed overnight at Mr. 

Len' s without their prior permission or knowledge. No student

testified that they did not secure their parents prior permission. The

absence of such testimony suggests that parent approval was more

likely given than withheld and no other conclusion could be

reached. 

During the single episode that Mr. Len and the students

were in the Park, presumably after dusk, no one was criminally

sanctioned. Appx. A at 6 FOF ¶ 21. In fact, it was never established

at hearing, other than Mr. Bang - Knudsen' s testimony that there was

an ordinance that may have been violated, that Mr. Len and the

students were in the park illegally. No dates were provided, no

times and no citation to local ordinance or use of the park at the

unspecified time. As the ALJ was not presented with facts or any

local ordinance to establish a violation of the law, the conclusions

related to this event were without foundation. 



In every respect, the students supported Mr. Len. Appx. A at

FOF ¶¶ 43 & 64. None testified that today they are a lesser person

or suffered some adverse consequence because of the attention he

showed them on the occasions they had interaction. A violation of

this factor, which is a serious consideration in the evaluation of

conduct, has not been met. The ALJ' s conclusions to the contrary

are not supported by record evidence, and in fact the contrary

conclusion is true. 

9. The Absence of Related Criminal Inquiry was Ignored. 

WAC 181 -86- 070(2) requires consideration of any related

criminal history. While Mr. Len was not investigated by any law

enforcement agency, this factor is not irrelevant to these

proceedings, yet was treated summarily by the ALJ. An inverse

appreciation of its absence actually supports Mr. Len' s fitness and

suitability as a teacher. Given the degree of interaction between Mr. 

Len and the students, and the suggestive nature behind OPP's

accusations that something improper was developing in the

relationships, 15 the `criminal history' that does not exist should have

been given greater weight as a mitigating factor. It was not. Had Mr. 

15 The ALJ gratuitously characterized Mr. Len' s conduct as bordering on
grooming' ( Appx. A at 25 IT 23), though there are no facts that support such a

conclusion sufficient to satisfy the scope of the applicable regulation. WAC 181 - 
88- 060( 1)( d)) 
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Len been investigated by a law enforcement agency, that would

have been some degree of proof that his actions were at least

suspicious under minimal probable cause standards. The fact that

nothing of the sort ever occurred shows that his conduct was of no

concern to his employer sufficient for them to take that further step. 

This factor should have been given greater weight in favor of Mr. 

Len; it was not properly considered in the evaluation of his conduct. 

10. No Evidence Was Submitted to Prove that Mr. Len was a

Threat to Any of the Students with whom he Interacted. 

WAC 181 -86- 070( 5) addresses ` Disregard for health, safety

of welfare,' which has an implied tangential connection to ` fitness' 

requirements under WAC 181 -86 -013. Yes, no student or parent

testified that any student was adversely affected in any way. All

testifying students seemed to enjoy their interactions with Mr. Len

and viewed them as a positive, challenging, educational

experience. Mr. Len did not allow students to place themselves in

danger in any cited episode. This factor was not given serious

consideration by the ALJ, and her avoidance of this factor is error

as a matter of law. 

11. Substantial Mitigating Factors Were Ignore by the ALJ. 
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WAC 181 -87- 070(7) requires that `Aggravating or Mitigating

Circumstances' be assessed. The ALJ conclude that Mr. Len had

violated the principal' s directives on further interaction with

students. The ALJ pointedly avoided record facts that demonstrated

the IS conducted itself in many ways that was different from other

schools as a mitigating factor. The fact that virtually all students

who were interviewed by OPP or testified at hearing expressed

dismay that Mr. Len would receive discipline for his interactions

with them are a strong mitigating factor. This was given virtually no

more than lip service by the ALJ. The fact that the record

conclusively established that Mr. Len always conducted himself

professionally when in the presence of his students outside school

was another significant mitigating factor, ignored by the ALJ. The

failure of any parent to object to Mr. Len' s interactions with their

students prior to Bang - Knudsen' s investigation is a mitigating factor

given no weight. And the fact that the District saw fit to only impose

a mere Reprimand for all of the aggregated conduct should have

been a significant factor in mitigation. Mr. Len followed the directive

not to engage students as he done previously, and that is a

mitigating factor also misinterpreted by the ALJ. 
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The record reveals substantial mitigating factors that may

have outweighed the remainder of the proof against Mr. Len. The

ALJ' s ignoring of these is significant error and should be grounds

by itself for vacating her Findings and Conclusions. 

12. The ALJ Ignored the Character & Fitness Factor. 

WAC 181 -87- 070( 8) requires consideration of of `Information

submitted to support character and fitness.' The ALJ did not really

consider this factor in any meaningful way. The record, however, is

replete with student testimony equating Mr. Len as a teacher, 

mentor and person who gave them encouragement and support

both in and outside of school thus strongly supporting Mr. Len' s

qualification to continue in the teaching profession. The students' 

unanimous disbelief that Mr. Len would lose his certificate over the

complained of acts further supports a finding of fitness. 

The comments of colleague Moore in his sworn statement to

OPP also support Mr. Len' s character. CP 623 -27. In his sworn

statement to OPP, Mr. King — the teacher who enlisted Mr. Len for

the jazz field trip to Idaho University - stated that Mr. Len was an

honorable, appropriate teacher. CP 674 -75. All record evidence

supported the character and fitness of Mr. Len to continue in the

teaching profession, without any period of suspension. The ALJ' s
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disregard of this record evidence and summary dismissal of its

value hides the absence of any suggestion of impropriety. 

13. The Record was Replete with Relevant Information that

was Simply Ignored, Including Comparable Caselaw. 

WAC 181 -87- 070( 11) entitled ` Other relevant information' 

should have included cases cited from OPP showing comparative

12 -month or lesser suspensions and /or Reprimands. CP 485 -548; 

see also, Taylor, supra, Appx. B Capo, supra., Appx C. Instead, 

the ALJ found this information not relevant. APPX AT A 27 COL

37. By comparison, however, Mr. Len' s behavior does not even

marginally approach the degree of misconduct cited in the cases

provided, whether appealed or merely finalized through

OPP /APCAC's processes. Given that Mr. Len' s interactive behavior

with students was with parents' consent is another factor that

should have been given greater significance in the analysis. It was

ignored. 

In their aggregate, the ALJ erroneously applied the record

evidence to the factors recited within WAC 181 -86 -070. Thus, there

was insufficient proofunder the clear and convincing evidence

standard that Mr. Len had engaged in unprofessional conduct and

that a suspension of his license was appropriate. 
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C. The ALJ erred in Finding that Mr. Len Was Dishonest

During both the Investigation and At Hearing. 

OPP, APCAC and the ALJ concluded that Mr. Len was

dishonest in relating his version of facts during OPP' s investigation

and at hearing. First, it must be remembered that Mr. Len was

invited to offer testimony at hearing in August 2012 for events that

occurred 4 and 5 years prior. The passage of time is well - 

recognized for its affect upon an ability to accurately recall events. 

See, e.g., King v. Olympic Pipeline Co., 104 Wn.App. 338, 360 -61

Div. 1, 2000); State v. Jackson, 75 Wn.App. 537, 544 ( Div. 1, 

1994) ( remanding case for new trial where 2 & 1/ 2 years passed and

jurors would not recall case details sufficiently to effectively re -hear

matter); see also, 4 Wigmore, Evidence § 1109 ( 1972). 

To attribute his testimony in so many instances as an

attempt at deception after such a delay is clearly unreasonable

where the differences are of minor distinction. The same

assessment of credible reasoning should have been attributed to

other those witnesses who testified contrary to Mr. Len' s

recollections. The ALJ did not perform such a comparison. every

adverse fact was verifiable; Mr. Len' s were deceptive. Given that

the standard for review is `clear and convincing evidence' the ALJ' s



assessment of Mr. Len' s testimony as motivated by dishonesty are

not supported by substantial evidence. The record clearly reveals

these inaccuracies. 

The principal record evidence that led to OPP' s conclusion

that Mr. Len was dishonest concerned Student K's father's Toss of

his wallet. The primary connected fact was Mr. Len' s statement that

he was asked to stay overnight at the Evans' home (` Student K's

house) while Mr. Evans searched for his missing wallet. VR 116: 18- 

21. What emerged from the hyperbole and forgotten memories

presented at hearing by Holly and Steve Evans are facts that

cannot possibly be relied upon to conclusively establish that Mr. 

Len falsified his statement to the OPP on this episode. 

For one thing the Evans had no problem inviting Jason Len

to their home on at least two separate occasions. VR 274 -75; 277- 

79. By those acts, the Evans plainly did not see Mr. Len as a threat

or his presence as inappropriate. It is more likely than not that Ms. 

Evans' later pejorative characterizations of Mr. Len were based

upon discussions with Mr. Bang- Knudsen during his investigation in

the spring of 2008, rather than her specific interactions with Mr. 

Len. VR 287:4 -11. Otherwise it is hard to imagine that this male

adult teacher's presence in her son' s room late at night was not
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something that she would take affirmative steps to avoid, or inquire

what he was doing there, if she had a legitimate objection. 

Second, the Evans' failure to take such action was confirmed

by Steve Evans, who testified that he went into his stepson' s

Student K), room at 11 p. m. that same evening, saw Mr. Len there

and did not take any steps to ask him to leave or challenge his

presence. VR. 188: 3 -12. Though Mr. Evans testified that he had not

asked Mr. Len to spend the night, and had not been asked by Mr. 

Len to stay around, Mr. Evans' failure to inquire of Mr. Len' s

intentions, suggest or demand that he leave, check back on him

later, or take any further action is tacit approval. VR 188. And if Mr. 

Len' s presence was disturbing, inappropriate, or otherwise

unwelcome, it is hard to imagine that Mr. Evans would have lacked

the ability to ask Mr. Len to leave, or to set other boundaries. He

did not do so, and thereby implied that Mr. Len was welcome and

his presence accepted. VR 195: 5 -12. 

Mr. Evans' OPP statement in 2010 adds some detail to what

he couldn' t remember at hearing in 2012. Within that sworn

document, Mr. Evans stated that he ' found Mr. Len to be a very

straightforward guy. Those boys never voiced any concerns about

Mr. Len making them feel the least bit uncomfortable....' CP 685: 3- 
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5. Mr. Evans further stated ' the boys spoke very highly of him and

there was nothing uncomfortable about their time with him.' Id.:12- 

13. Contrasting his statement with that of his testimony, Mr. Evans

clearly had a greater awareness of the International School' s

teacher - student role. To OPP's investigator he stated: 

Yes. One student had a senior project and invited his

instructor over to his house for Sushi. She came over and

had dinner. His parents and friends were there, but is the

type of circumstances would come up as an example. . 

Each person can have a different perspective on what is

appropriate or inappropriate. One person may see nothing

wrong with a situation and another may see something

completely different going on'.... 

CP 685: 18 -20; CP 68: 1 - 2. 

This was important evidence in the evaluation of

unprofessional practices and ignored by the ALJ in her factual

findings, and her assessment of Mr. Len' s honesty. 

When asked by the OPP investigator if he had any additional

information, Mr. Evans concluded his sworn statement by

suggesting minimal consequences would occur: ' Hopefully

evaluation and guidance will be sufficient. Teens need adult friends

as they bridge childhood to adulthood. May good things come from
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this.' CP 686: 10 -12. 16 The record shows that, like almost all of his

students, Mr. Evans perspective of Mr. Len was only positive. The

suggestion that he was critical of or unhappy with Mr. Len as the

ALJ concluded is simply unsupported by any record evidence. 

By contrast with her husband' s, Ms. Evans' testimony

reflected a degree of imprecision affected by the passage of time

and revealed her own hostility toward this entire situation that

seemed to emanate from a strained relationship with her son, 

Student K. See, e.g., VR 274:7 -23. She stated at hearing she did

not know that Mr. Len was in her son' s bedroom in the evening

hours before she went to bed. VR 278:23 -25. But she also testified, 

contrary to her husband' s testimony, that he did not go into her

son' s bedroom that same evening. VR 279: 1 - 3. She further stated

she saw Mr. Len the next morning when she awoke around 9: 30. 

VR. 267: 19 -25; 279: 13 -16; 280: 12 -14. But other witnesses clearly

contradicted this testimony. 

Ms. Evans' son characterized Mr. Len as a ` mentor and a

friend' ( VR 295: 1) and further testified that he had been with Mr. 

Len on maybe four occasions ( VR 300: 10) including the barbecue

16 This last part was hand - written. It does not bear the venom expressed by
Ms. Evans during her testimony at hearing about Mr. Len. 
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at his home, stated that Mr. Len left early in the morning ( between 1

4: 00 a. m.) when he and his friends left with his step- father ( Mr. 

Evans) for a trip to Canada. VR 305; 323. Student E was also

present and testified that the group of student - friends left the next

morning around 6: 00 a. m. ( VR 464: 3 -7), and Mr. Len did not sleep

at the Evans' house ( VR. 461 -62 ), and that Ms. Evans did not

come into the room before he, his friends and Mr. Evans left for

Canada. VR 464: 8 -10. Furthermore, Mr. Evans who was up early to

leave on the trip testified he did not see Mr. Len in his house the

next morning. VR. 197:4 -8. 

In light of the foregoing, Ms. Evans could not have seen Mr. 

Len because he had departed before she arose for the day, and

her attempts to create outrage and impropriety are not supported

by the facts. The ALJ' s conclusion that Mr. Len was being

deceptive on this issue is clearly not supported by record evidence. 

1. The Factual Distinctions on the Lost Wallet Episode

Do not Suggest Dishonesty on Mr. Len' s Part. 

Mr. Len recalled that Mr. Evans asked him to come to his

house because he had lost his wallet and wanted Mr. Len to

supervise the boys. Mr. Evans denied that he lost his wallet. VR. 

188: 17 -25; 189: 1. At hearing, Mr. Evans was very vague about
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many episodes from the past, VR 192: 16 -18; 22 -24, and his

certainty on this memory is puzzling. Student K, Mr. Evans' step- 

son, testified that Mr. Evans had lost his passport the night before

they were to depart for Canada. VR. 325. Whether Mr. Evans lost

his passport, or lost his passport which was also in his wallet, or

told Mr. Len he had lost his wallet when in fact he had lost his

passport, was never clarified in sufficient detail to suggest that

under a ' clear and convincing' standard Jason Len was deceptive, 

or actually correct, but under the clear and convincing evidence

standard he was not attempting to deceive OPP during its

investigation about why he was at the Evans home overnight during

the summer months. What Mr. Len did when he was interviewed in

October of 2009 was attempted to recall to the best of his ability

what happened in the summer of 2007 ( or 2008 depending on

whose testimony is taken into consideration on the event's

happening). This reflects at worst inconsistent memory of

witnesses; hardly enough to justify a finding that a violation of WAC

181 -87- 050(7) due to deception occurred. 

2. Mr. Len' s Recollection of Where He Slept During a
Trip to Oregon in Summer 2007 was Also Not Deceptive. 
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The ALJ concluded that Mr. Len was deceptive about

whether he occupied the same bed as one of his minor students

during a summer trip to Oregon in 2007. Appx. A, at 5 -6, ¶ 20. Mr. 

Len and the students, which included Student E who had graduated

from International School and was an adult, took Student G and

others who had prior parental permission for the trip. Consistent

with such outings, the group slept in cabins, tents and motels. Id. 

No one testified that Mr. Len acted inappropriate in any manner. 

D. The Administrative Law Judge erred as a matter of
law in affirming that Jason Len Must Submit to a
Psychological Evaluation and Assessment before his

License may be Reinstated. 

WAC 181 -86- 013(3) requires that a certified teacher not

have a behavioral problem, and is among the considerations

enumerated in 181 -86- 070( 6). The ALJ concluded that the entire

record supported a conclusion that Mr. Len had a behavioral

problem that required his assessment by a psychological

professional before his license should be reinstated. Appx. A at 26

31. WAC 181 -86- 013(3) specifies that an individual Tacks requisite

fitness if s /he acts -in- a- manner - that - èndan-ger[s]- the educational

welfare or personal safety of students, teachers or other colleagues

within the educational setting.' 
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No professional testified that Mr. Len' s interactions with

students reflect a behavioral deficiency. No one from OSPI

established a sufficient foundation that s /he was qualified to assess

Mr. Len' s ability to interact with younger people in a pedagogical

setting. The fact of Mr. Len' s involvement with their students was

known to the parents, and none objected until Mr. Bang- Knudsen

contacted them and solicited their criticism of Mr. Len, any

contention that Mr. Len possessed or possesses a behavioral

problem is without record support. Had his behavior been alarming, 

one could assume that a responsible parent would have taken

action sooner. 

The District never demanded that Jason Len submit to a

psychological evaluation and /or counseling after its investigation

into his conduct and reassigning him to a different school. The

District in fact continued to employ Mr. Len for the remainder of the

2007 -08 School Year at the IS and then at another middle school

during the 2008 -09 School Year. Mr. Len completed these

assignments without incident. OSPI did not seek an Emergency

Suspension of Mr. Len' s certificate under WAC 181 -86 -175, as they

could have if they had concerns about his continued interaction with

students in a school environment. The Complaint was filed
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December 9, 2008; OPP' s Proposed Order issued March 8, 2011. 

CP 816 -22. The record before the OPP or the ALJ is devoid of any

suggestion that Mr. Len was and remains a threat and unfit to teach

requiring psychological evaluation. 

The ALJ abbreviated conclusion that Mr. Len was not fit to

teach is also contradicted by her earlier statement that Mr. Len

should have received lesser discipline based upon his actual

interactions with students ( not including his alleged dishonesty). Mr. 

Len' s behavior, though different from some other teachers, was not

proven to be alarming or suggestive of imbalance, deviancy or

defective development to the district's administrators. 

OPP' s directive that Mr. Len be psychologically assessed is

not only unsupported by facts it is not authorized at law. See, e.g., 

State v. Hooper, 154 Wn.App. 428 ( Div. 3, 2010). OPP was

unqualified to make such an assessment in this area, and

incapable through its staff in identifying psychological problems that

are manifest in Mr. Len' s behavior. OPP' s Director testified she did

not consider Mr. Len to be a threat to children outside schools. VR

913:21 -25. The ALJ' s conclusion that such a condition of certificate

reinstatement was not supported by any clear and convincing

evidence, and should be reversed. 
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E. The ALJ erred as a Matter of Law in Conducting de
novo review of the Case against Mr. Len, which did

Not require the OPP to Prove and Defend its Proposal

for Discipline Based upon Its Investigative Record. 

The ALJ stated repeatedly through the hearing that the

proceeding was de novo on the facts, and thereby allowed OSPI to

go beyond OPP' s investigative record and introduce any evidence

in support of the proposed One -Year Suspension of Mr. Len. See, 

e.g., VR 902,; 903: 16 -18; 911: 20 -24; see also, VR 912 -13 ( re: Mr. 

Len misrepresenting the facts). This is error as a matter of law in

that the appeal process confers the Judge with authority to act as a

substitute for the OPP in reaching factual and legal conclusions and

an outcome. 

1. The APA Does not Authorize De Novo Review in Appeals

to the Office of Administrative Hearings. 

This deviates from the process of administrative appeals

reserved under the APA, as it is inconsistent with the intent of the

law. The process as outlined within applicable statutes and

regulations proceeds as follows: 

1. A Complaint is filed by a school district superintendent

with the OPP; 

2. OPP conducts an investigation; 

3. If the facts support its determination, OPP may propose a

suspension; 
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4. An informal appeal to APCAC is authorized by WAC 181- 

86 -145, prevents OPP' s Proposed Order from becoming

final; 

5. The Review Officer, after consultation with the members

of the APCAC, ' may uphold, reverse or modify. . . the

OPP]. . . order to suspend. . .' by issuing a written

decision which includes findings of fact and conclusions

of Iaw;17

6. The investigated individual may appeal an adverse Final

Order authored by the Review Officer pursuant to `Appeal

Procedure - Formal SPI review process' WAC 181 -86 -150; 

and

7. The appeal of the Review Officer's findings of fact and

conclusions of law are subject to the Administrative

Procedures Act.18

Regardless that the appeal may proceed from APCAC to an

ALJ of the OAH under the APA, the APA itself does not authorize

de novo review of a subordinate agency's proceeding. The APA in

fact does not provide for any standard of review of a lower level

17 WAC 181 -86- 145( 3). 

18 OSPI contracts with the Office of Administrative Hearings

pursuant to 28A.300. 120 RCW to hear appeals from Orders to suspend

and to issue a Final Order. WAC 181 -86 -150. An ALJ is not present

during the APCAC informal proceeding as happens in other agency
proceedings. Cf., RCW 42. 52.430 & WAC 292 - 100 -060 ( Executive Ethics

Board hearing conducted with Board present; ALJ conducts factual

proceeding). 
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hearing. The APA does state that only judicial review of an

administrative ruling may be conducted de novo. RCW

34. 05.510( 3). But the APA does not confer the ALJ with the

authority to conduct a hearing in such manner. 

The ALJ concluded de novo review was appropriate, 

contending that she was not limited to ' sitting in appellate review of

OPP' s proceedings.' Appx. A at p. 20 ( COL 4 -6). Yet throughout

her Decision she refers to Mr. Len as ` the appellant.' Apx. A, 

seriatim. The structure of the process and the method of

proceeding under APA do not require de novo review given to an

expansive submission of evidence, but do authorize review of the

reasons and facts OPP relied upon in proposing an outcome to its

investigation. Thus, OPP must justify its recommended discipline, a

decision that occurs based upon specific facts in its possession at

the time it issues the Proposed Order. 

RCW 34. 05. 094 also specifies that in such further

proceedings the ` agency record' is that which ` consists of any

documents regarding the matter that were considered or prepared

by the presiding officer for the brief adjudicative proceeding or for

the reviewing officer for any review.. ..' Before this appeal

proceeded to ALJ, the record was that acquired and prepared by
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the director of the OPP, and submitted by OPP to the APCAC for its

review of the OPP' s recommended discipline. That record is

provided to Mr. Len through his attorney. The APCAC, through its

reviewing officer,' evaluates all facts and materials submitted by

OPP in reaching his conclusions and issuing a Final Order on

behalf of OSPI. See, RCW 34. 05.464(4). 

De novo proceedings must be authorized by law. In

Hoagland v. Mt. Vernon Schl. Dist., supra., the Supreme Court

observed that under the predecessor teacher tenure law, 

disciplinary cases were formerly heard de novo in superior court, 

limited to proof of the accusation(s) cited by the school

superintendent' s letter of probable cause. 95 Wn.2d at 427. The

Supreme Court then concluded de novo review by the courts was

no longer authorized once the statutory procedure had been

amended to subject the courts to the APA. Id. at n. 2. This change

in the statutory scheme clearly suggests that de novo review is not

appropriate under the APA process where it is not expressly

provided for at law. 

If the de novo review method conducted by the OAH is

allowed to survive, difficulties in the application of the ` clearly

erroneous' test to an agency's fact finding will arise. In Lenca v. 
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Employment Sec. Dep' t, 148 Wn.App. 565, 575 ( Div. 2, 2009), this

Court acknowledged that it did not review the administrative judge' s

initial decision' but that of the final agency decision - maker, i. e., the

Commissioner. Id. Though that appeal concerned unemployment

benefits, and not loss of a professional license, de novo review

places the ALJ in the position as Agency decision - maker, rather

than as judicial evaluator of the decision by the Agency under the

APA. This also undermines RCW 34. 12. 010, which confers the

OAH is to remain ` independent of state agencies...' in its review

function. 

2. OPP's Investigative Record Was Not Submitted to the
ALJ in Its Entirety & Therefore OSPI was Able to Re- 
Create its Rationale for the Proposed Suspension. 

In this case, the record relied upon by OPP in proposing a

one -year suspension was not submitted to the ALJ. Instead, OPP

was allowed to create a new record, introduce new evidence, and

secure new witnesses who were not part of the process conducted

by OPP during its investigation. The ALJ was confirming OPP's

proposed 1 - year suspension as an appropriate reflection of its

assessment of the evidence it acquired as well as the application of

laws and regulations it is charged with administering. 
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RCW 34. 12. 010 provides that `Hearings shall be conducted

with the greatest degree of informality consistent with fairness and

the nature of the proceeding....' A casual approach to litigation of

such an important issue as that of stripping someone of their

professional license, and employability in their field, creates a

disadvantage of such one - sidedness to the accused that it renders

his /her ability to properly defend in this environment of

administrative process a sham. 19 See FOF 49, Appx. A at 13. 

Nor is this a process similar to that at issue in N.Kitsap Schl. 

Dist. v. K. W.,130 Wn.App. 347, 370 ( Div. 2, 2005), whereby this

court recognized that the ALJ held ` the expertise to make

educational policy judgments' in matters of student placement

based upon enabling law. The APA is not susceptible of such an

application of legal consequence, and should not be allowed to

become a vehicle for such outcomes. 

VI. CONCLUSION

In this appeal, the record overwhelmingly indicates that

Jason Len threatened no one, suggested nothing improper, and

19 Under the APA there is no meaningful pre- hearing discovery, e. g., the

disclosure of party witnesses to be called to hearing and the identification and
exchange of exhibits precedes the actual hearing a week before ( CP 192 -98 & 
242 -46 — Witness Lists exchanged one week before hearing commenced), 
advances the informalities of the APA without an opportunity for useful recourse. 
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acted slightly outside the realm of expected interrelationships with

students from Bellevue' s International School. In this respect, the

record provides a profile of his positive, encouraging presence to

male students in the middle through high school grades. He did this

with the initial knowledge and approval of the students' parents, 

whether express of implied; the record contains no proof that he

targeted any particular person for focused treatment. In his

interrelationship with these students, he acted in a manner that was

merely a continuation of his pedagogical function. 

It is undisputed that each and every student who had such

an interrelationship with Mr. Len outside regular school activities

viewed Mr. Len as professional and appropriate. Not one person

cited any departure from expected adult behaviors. It is also

noteworthy from the record that no parent, teacher, or student

came forward with any accusations that the events that occurred

during the summers of 2006 and 2007 that became the basis for

Principal Bang - Knudsen' s investigation in March 2008 raised any

concerns. And despite the many episodes Mr. Bang- Knudsen

included in his Letter of Reprimand to Mr. Len, the fact that he

received minimal discipline speaks volumes to the comparative

effort of the OPP, which relied so heavily upon Principal Bang- 
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Knutsen' s investigation. OPP' s conclusion that Mr. Len should not

be allowed to teach for one year is not merely inexplicable, it is

unjustified. 

This appeal respectfully urges the court to find the ALJ' s

Findings and Conclusions unsupported by the appropriate quantum

of proof and interpretation of applicable law and vacate the rulings. 

Mr. Len requests that the court grant him appropriate relief and that

his license be restored without qualification. 

Dated this 1st

day of May 2014 in Federal Way, Washington. 

Attorn: for the Appellant, Jason Len

By: 
A. Gasper

BA #20722
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STATE OF WASHINGTON
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE SUPERINTENDENT OF PUBLIC INSTRUCTION

IN THE MATTER OF: 

JASON LEN

CERT. NO. 363652H

TEACHER CERTIFICATION
CAUSE NO. 2011 -TCD -0002

AILED

DEC 18 2012

SEATTLE - OAH

AMENDED FINDINGS OF FACT, 
CONCLUSIONS OF LAW, AND ORDER

A hearing in the above - entitled matter was held before Administrative Law Judge (ALJ) 
Michelle C. Mentzer in Seattle, Washington, on August 6, 7, 8, 9, and 13, 2012. The Appellant, 
Jason Len, appeared and was represented by James Gasper, attorney at law. The Office of
Superintendent of Public Instruction ( OSPI) was represented by Dierk Meierbachtol and Aileen
Miller, assistant attorneys general. The following is hereby entered. 

STATEMENT OF THE CASE

On November 14, 2011, OSPI issued a Final Order of Suspension conceming the
Appellant's Washington State teaching certificate. On December 9, 2011, the Appellant filed an
appeal of that suspension order pursuant to Washington Administrative Code ( WAG) 180 -86- 
150. 

Prehearing conferences were held on January 3 and April 9, 2012. Prehearing Orders
were issued on January 3, March 12, April 11, May 31, and June 7, 2012. 

Under the Administrative Procedure Act, Revised Code of Washington ( RCW) 
34.05.461( 8)( a), the written decision in this matter is due within 90 days after the close of the
record. The record closed on October 12, 2012, with the filing of OSPI' s post - hearing reply
brief.' The written decision is therefore due 90 days thereafter, on January 10, 2013. 

EVIDENCE RELIED UPON

Testimony was taken under oath from the following witnesses, in order of appearance: 2

The Appellant
Student F

1 On the final day of hearing, the due date of September 14, 2012 was established for both parties to
simultaneously file post- hearing briefs. The parties subsequently requested a staggered briefing
schedule. Pursuant to the agreed schedule, the last brief to be filed was OSPI' s reply brief on October
12, 2012. See Order Amending Closing Brief Schedule of September 12, 2012. 

2 To maintain personal privacy, the names of students and former students are not used herein. They
are referred to as Student A, Student B, etc. 
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Stepfather of Student K
Student N
Student L

Mother of Student L
Mother of Student K
Student K

Student C

Student A

Michael King, Bellevue School District teacher
Student E
Student 0

Peter Bang - Knudsen, former Bellevue School District principal
Student D

Mother of Students E and G
Student H
Student 1

Lee Holt, Bellevue School District teacher
Student 00

Debra Knickerbocker, Bellevue School District teacher
Catherine Slagle, director, OSPI Office of Professional Practices
Lindsay Brown

The following exhibits were admitted into evidence: 

Joint Exhibits: J -1 through J -10; 
Appellant Exhibits: A -1, A -3, A -4 ( pages 1 and 4 only), A -6, A -7, A -10; 
OSPI Exhibits: 8- 1, S -2, S-4 through S -10, and S -12 through S -27. 

ISSUES

1. Whether OSPI' s decision to suspend the Appellant's teaching certification for 12
months should be upheld; and

2. Whether the conditions imposed by OSPI on reinstatement of that teaching
certification are proper. 

First Prehearing Order of January 3, 2012. • 

FINDINGS OF FACT

Background

1. The Appellant earned a bachelor's degree from the University of Washington in
approximately 1995. He earned a master's degree in education from Seattle Pacific University
in 1998. The Appellant obtained his initial teaching certification in Washington State in
September 1998. He is endorsed to teach science, physics and math. His current certificate
will expire in June 2013. Testimony of Appellant; J -6. 

Amended Findings of Fact, Conclusions of Law, and Order
Cause No. 2011 -TCi7 -0002, Teacher Cert. No. 363652H
Page 2

Office of Administrative Hearings
One Union Square, Suite 1500
600 University Street
Seattle, WA 98101 -3126
206) 389 -3400 1 - 800- 845 -8830
FAX (206) 587=5135



2. The Appellant began his teaching career at the International School ( 1. S.) in the Bellevue
School District ( District or School District). He taught at I. S. for 10 years, from September 1998
through June 2008. The Appellant worked under three principals at I. S., the last of whom was

Peter Bang - Knudsen. The Appellant does not recall any of his classes or trainings in college or
graduate school addressing appropriate teacher - student relationships. No such training was
given to him by the District. Testimony of Appellant. 

3. I. S. is a combined middle and high school, spanning grades six through twelve. The

Appellant generally taught math and science at the middle school level, though in his earlier
years at I. S. he taught high school classes as well. In addition to math and science, he has
occasionally taught physical education and health classes. The Appellant served as advisor to
the I. S. math/science team for a number of years, and as advisor to the Robotics -team and the
Associated Student Body for approximately one year. He served as chaperone on school
Focus Weeks and other school field trips. He also served as advisor to some high school
seniors on their senior projects. 

4. In February 2008, the Appellant received a fetter of reprimand for negative, sarcastic
comments about students in class, and for inappropriate physical contact. The physical contact
incidents were tapping students on the head, flicking them with his finger, and inserting his
index finger into a student's ear while questioning whether the student liked his class. All of
these incidents occurred during class. The letter counseled the Appellant to use good
professional judgment in his interactions with students, and to ensure that he is treating all
students fairly and equitably. It stated that further similar conduct would subject the Appellant to
further discipline, up to and including termination. S -2. 

Findings Regarding Appellant's Interactions with Students

5. Most of the events at issue took place from 2006 to 2008. The Appellant was in his mid - 
thirties during those years. By 2006, he had been teaching for eight years. The Appellant taught
middle school classes at I. S. and advised the math/science team during those years. All

students referred to herein were I. S. students during those years, except that Student E
graduated from I. S. in June 2007. 

6. This section sets forth the ultimate findings of fact regarding the Appellant's conduct with
students, after considering all of the evidence and weighing credibility. The sections that follow
this one examine the contradictory contentions of the parties and discuss why some were found
more credible than others. 

7. The Appellant spent large amounts of time socializing with several I. S. high school boys
outside of school: Students D, E, F, G, HT 1 and K. Occasionally other students were involved. 
The boys had classes with the Appellant _in_middle_school_(with - the - exception -of- Student K, who
never had a class with the Appellant), but only started socializing with him in high school. Most

of them were sophomores in the 2007 -08 school year. 

8. The Appellant took these boys out for dozens of meals, sometimes in groups and
sometimes one -on -one. He gave them rides in his personal vehicle dozens of times. He took
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them on outings to local parks ( including Alki Beach in Seattle) and malls, either in groups or
one -on -one. He spent extended periods of time at some of the boys' homes, usually socializing
and watching as groups of the boys played video games. He often stayed at their homes doing
this until the small hours of the morning. 

9. The Appellant paid for the students' meals most of the time when he took them out, often
to a local sushi restaurant where the bill for the group would come to approximately $ 50.00. 

Testimony of Bang - Knudsen; S -5, p. 2. There is no mention in the record of them eating at fast - 
food establishments, but rather at restaurants like Red Robin, Applebees, Spazzos, Ruby' s, and
Sushi Land. Testimony of Appellant; Testimony of Student E; S -10, p. 7; S -12, p. 2. Student & 
E went out to meals with the Appellant once a week. Two - thirds of the time the meals were
one -on -one, and the Appellant paid the bill 75% of the time. Testimony of Student .G E. 
Student H usually offered to pay for his own meals, but the Appellant paid for them instead. 
Testimony of Student H. 

10. The Appellant also bought students small, incidental gifts such as bandanas, T- shirts, 
small souvenirs from travel, and a toy helicopter costing approximately $15.00. He lent Student
I $ 20. 00 to buy a pair of shoes that the student saw on an outing, and Student 1 paid him back. 
Testimony of Student!. 

11. The invitations were mutual: The boys frequently asked the Appellant to take them
places and join in their activities, and the Appellant extended invitations to them as well, often
by text or cell phone. No student ever reported any inappropriate touching or sexual conduct by
the Appellant. The Parents of these students were aware that the Appellant spent a lot of time
with the boys and gave them rides. The Appellant did not inform the parents or seek their
approval before taking the boys out. He did not volunteer to the parents where they were going, 
but would tell the parents when asked. 

12. The Appellant had no social relationship with the parents of Students D, E, F, G, 1 or K. 
He did have such a relationship with the parents of Student H. They were from Hawaii, as the
Appellant was, and they sometimes socialized together. 

13. The Appellant spent the most one -on -one time with Student E, who graduated from high
school in 2007. Student E is the older brother of Student G. While Student E was in high
school, the Appellant and Student E would spend one to four hours at a time one -on -one, 
driving around, hanging out at parks, having meals together, and talking. The Appellant visited
Student E once at college after Student E graduated from i. S. They agreed it would not be
advisable to continue their friendship once the investigation into the Appellant' s conduct began. 

14. While Student E was still in high school, he asked his mother whether he could spend
Thanksgiving at the Appellant's home. Student E told his mother that the Appellant was alone, 
with no family around, and- had -invited StudentE —to-join him. The- mother - said -no. Testimony of
Mother of Students E and G. After Student E graduated from high school, he went on a
vacation to Hawaii with the family of Student F. The Appellant was in Hawaii at the same time, 
visiting his parents. He spent some time with Students E and F while they were in Hawaii. 
Student E telephoned his mother and asked if he could stay on in Hawaii with the Appellant
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after Student F and his family had left. The Appellant had invited him to do this. Student E' s
mother said no. 

15. In Spring 2006, during a Focus Week school field trip to Orcas Island, Washington, the
Appellant served as chaperone in a boys' cabin. He had his own room in the cabin, but stayed
in the boys' room until 1: 00 a. m. During some of that time, the lights were off in the boys' room. 
During some of that time, the Appellant lay on the floor of the boys' room wrapped in his
sleeping -bag. There is conflicting evidence from the students as to whether the Appellant was
sleeping. 

16. In Spring 2007, during a middle school Science Bowl trip to Portland, Oregon, the
Appellant again had his own sleeping quarters. They were in an open loft, while the boys slept
on a lower floor. There was one high school boy on the trip, Student D, who was president of
the math /science club. He wanted to sleep in the Appellant' s loft area rather than with the
middle school boys. The Appellant let Student D sleep on the floor in the Appellant's loft area. 

17. In Spring 2007, the high school math team participated in a competition at nearby
Bellevue High School. The night before the competition, the Appellant held a party and sleep - 
over at his home in Renton, Washington, for the math team. Girls participated in the party, but
only boys slept over, approximately eight or nine of them. 

18. The Appellant did not comply with the School District's policy on field trips in holding this
math team party. That policy requires, among other things: ( 1) advance approval by school
administration; ( 2) the absence of potential legal liabilities against which the District is not
adequately protected; and ( 3) signed permission slips from parents that are sent home at least
three school days prior to the event, describing the nature and purpose of the event. S -24; S- 
25. School administrators knew nothing about the math team sleep -over at the Appellant's
house. The absence of signed parental permission exposed the District to potential legal
liability if an accident or injury were to occur during the event. The absence of any other adult at
the sleep -over exposed the District to potential legal liability if a student were to claim the
Appellant engaged in inappropriate sexual conduct during the event. 

19. In July 2007, Student K invited the Appellant to a barbeque at his home. Student K's
mother and step - father were there. Several school friends of Student K, with whom the
Appellant was also friends, were there. Several of these friends were going to spend the night
because they were all leaving on a trip to Canada with Student K and his step - father the next
morning. The Appellant spent the night in Student K's bedroom with this group of students. 
The students stayed up all night playing video games, with the Appellant watching them play. 
Student K' s mother was extremely shocked when she found the Appellant in her son' s bedroom, 
with the door closed, the next morning. Neither she nor her husband had been asked whether
the Appellant could stay there all night. 

20. Also in July 2007, the Appellant took four boys from I. S. on a week -long road trip to
Oregon. Three of the boys were in high school: Students G, H and I. The fourth, Student E, 
had just graduated from high school in June 2007. The parents of the boys gave permission for
the trip. During the trip, the Appellant shared hotel rooms, cabins, and tents with the boys. One

Amended Findings of Fact, Conclusions of Law, and Order
Cause No. 2011 -TCD -0002, Teacher Cert. No. 363652H
Page 5

Office of Administrative Hearings
One Union Square, Suite 1500
600 University Street
Seattle, WA 98101 -3126
206) 389 -3400 1 - 800 -845 -8830

FAX (206) 587 -5135



cabin had four fold -out sleeping platforms. The Appellant shared a sleeping platform with
Student H. He and Student H each had their own sleeping bags on the platform. 

21. In Summer 2007, some of the socializing the Appellant did with students was at local
parks at night, after the parks were posted as closed pursuant to local ordinances. On one such
occasion, at Wilburton Park in Bellevue, Student K's mother saw the Appellant's van at the park. 
She knew her son was in the van because she had been talking to him on his cell phone
regarding where he was. Student K's mother saw the Appellant's van speed away, driving
above the speed limit and failing to slow down when rounding curves. The Appellant was taking
Student K back to his ( Student K's) house. Student K's mother attempted to follow the van but
was unable to. 

22. In Fall 2007, there was a Toto Dance at I. S. The Appellant came to the dance, though
he was not one of the official chaperones. Students G, H and 1 attended the dance together
with their respective dates, Students N, M and L. When the boys' after -party plans fell through, 
they became frustrated and left the dance without telling the girls. The girls became upset with
the boys. The Appellant approached them and tried to get them to reconcile with the boys. He

offered to drive the girls to a local restaurant to meet the boys. The girls did not appreciate the
Appellant interjecting himself into the matter, and had already arranged for one of their parents
to pick them up. They declined the Appellant's offer of a ride. During the ensuing week, the
Appellant approached the girls again and encouraged them to reconcile with the boys for the
sake of class unity. The girls believed it was the boy's' obligation to apologize to them first. The
girls again did not appreciate the Appellant interjecting himself into their personal affairs. One of
the girls, Student M, spoke angrily and used profanity toward the Appellant for interjecting
himself in this way. 

23. During mid - winter break in February 2008, the Appellant served as chaperone on a field
trip to a jazz festival in Idaho. The Appellant had expressed interest to jazz choir teacher
Michael King in serving as a chaperone, and Mr. King agreed. On the last night of the festival, 
the group got back to their hotel after midnight. Mr. King told the students that curfew was 1: 00
a. m., and they were to go straight to their own rooms. They had an early- morning departure the
next day. However, the Appellant had other plans. Several of the students planned to stay up
all night playing video games, and the Appellant helped them with this plan. The Appellant had
brought his X -Box on the trip at their request. He would not let them use his X -Box in their
rooms, so the boys spent all night playing video games in the Appellant's room. As usual, the
Appellant watched them play. He was in his pajamas for some of the night, and slept on his bed
for part of the night. Some of the boys napped on a chair or on the other bed in the room. They
planned to sleep on the bus ride home the next morning. Mr. King was surprised and
disappointed to learn that this had occurred on his trip. He learned about it from the mother of
Student 0, who was a school employee, upon their return to school after the break. 

24. In- March - 2008,, the Appellant drove Students E, G, H, I, K andZto purchase a new
video game that was being released after midnight at a local mall. They then returned to the
home of Students E and G. The Appellant stayed with the boys at the home until approximately
3: 00 a. m. The mother of Students E and G stayed awake until the Appellant .had left the house. 
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25. In March 2008, the I. S. principal, Peter Bang- Knudsen, initiated an investigation
concerning the Appellant's relationships with students. On the date of his first interview of the
Appellant, March 13, 2008, he gave the Appellant directives about his future interactions with
students. S-4; S -5. Those directives included the following: 

1. You are NOT to discuss this matter with current or former IS parents or students. If

someone mentions this to you, you will need to be ready to say that you have' been
asked not to discuss this matter. 

6. You are not to hang out with students as if he [ sic] is a peer at any location after
school hours. During school hours, you should be acting in you [ sic] professional
teaching role with students only. 

7. You should limit your interactions with students to those of any normal professional
teacher/ student relationship. 

S -4. 

26. A final set of directives was issued to the Appellant in early November 2008. This was

after the Appellant had left I. S. and was teaching at Tillicum Middle School pursuant to an
involuntary transfer to that school. The District decided on an involuntary transfer because it
believed the Appellant could correct his conduct if removed from the students with whom he had
developed close personal relationships. ( The Appellant taught for two years at Tillicum Middle
School, 2008 -09 and 2009 -10, before moving to Europe to teach.) Mr. Bang - Knudsen' s final
directives to the Appellant included the following: 

2. You are directed to refrain from visiting the homes of students at any time, except
with an explicit invitation of students' parents and only then with prior confirmation and
authorization by your building principal. Even with such prior authorization, you are
directed to terminate any such visits no later than what is reasonably necessary to finish
the purpose of the invitation and in no event later than midnight except in cases of
emergency for which reason you are given explicit parental permission, and as to which
emergency you provide prompt and full disclosure to your principal of the incident. 

4. You are directed to refrain from any social or other contact with District students
away from school, except as noted in item 2 above. If you unexpectedly encounter
students away from school, you are directed to promptly separate yourself from the
situation in a polite and professional manner. 

5. You are to maintain a professional demeanor and distance with students at all times
in every setting. Y-ou- are - not -to- engage -in- activities - such -as- students- typically - engage in
with their peers, i. e. your [sic] are not to act like you are an age peer of students such as
playing video games with students, and you are not to meet students outside school for
social activities of any type, or otherwise "hang out" with students. 
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6. You are directed to refrain from having any telephone, email, or other communication
with District students outside the normal requirements of teacher - student communication
regarding academic matters or approved District activities. 

7. You are directed to limit your interactions with students at all times to the normal
scope of the professional teacher - student relationship, except as specifically limited
more stringently above. 

S -22, pp. 5 - 6. 

27. In the spring of 2008, I. S. teacher Debra Knickerbocker attended a professional
development class with the Appellant. She heard the Appellant making plans with students to
pick them up in the school's back parking lot after school. Ms. Knickerbocker asked the
Appellant why he was picking up the students. He responded that' he was going to help them
on their school talent show performance. S -8, p. 4; S -15, p. 4; Testimony of Knickerbocker. 
According to the principal, Ms. Knickerbocker was the first person to report a concern to him
about the Appellant's relationships with students, and he then initiated the investigation. S -8, p. 
4; Testimony of Bang- Knudsen. Ms. Knickerbocker, on the other hand, believes she made this
report after Mr. Bang - Knudsen had already put restrictions on the Appellant, in other words, 
after the investigation began on March 13, 2008. S -15, p. 4; Testimony of Knickerbocker. Both
of them refer to the same concern reported by her: She heard the Appellant on his cell phone
with students arranging to pick them up in the school's back parking lot. Mr. Bang - Knudsen' s
contemporaneous notes of April 4, 2008 are closer in time to the events than Ms. 
Knickerbocker's June 2010 statement to OPP. S -8, p. 4; S -15, p. 4. It is therefore found more
likely that Mr. Bang - Knudsen is correct. Ms. Knickerbocker witnessed this event before
restrictions were placed on the Appellant's conduct. Therefore, the incident was not in violation
of the principal' s directives of March 13, 2008. 

28. In approximately May 2008, Ms. Knickerbocker heard some I. S. students conversing
with the Appellant at the Relay for Life event about Mr. Bang - Knudsen's investigation of the
Appellant. The students were telling the Appellant that they thought Mr. Bang - Knudsen was
being unfair to him. Testimony of Knickerbocker. This conversation was in violation of the
principal' s directives. 

29. The following school year (2008 -09), the Appellant spoke by cell phone with Student H
approximately 10 times, when Student H was in the 11th grade. The next year (2009 -10), when
Student H was a senior, they continued to communicate, though they may have had slightly
fewer telephone calls that year. Testimony of Student H. This communication was in violation
of the principal' s directives. 

30. Student 1 testified he spent time in- person with the Appellant during the two years
following the Appellant's departure from LS., e.g., having meals together. These two years
were 2008 -09 and 2009 -10, during Student I' s junior and senior years of high school. He saw

the Appellant less frequently the second year. This continued relationship was in violation of the
principal' s directives. 
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31. I. S. teachers Brad Moore and Michael King told OPP they saw no behavior by the
Appellant that would raise concern. Mr. Moore said the Appellant had high moral values and
was efficient and nurturing with students. S -14, p. 5. Mr. King said he was a good teacher and
created a comfortable environment for students. S -19, pp. 5, 11. 

32. OPP's Proposed Order of Suspension ( March 8, 2011) and its Final Order of

Suspension ( November 14, 2011) suspended the Appellant's teaching certificate for 12 months, 
and attached the following conditions to reinstatement of that certificate: 

Reinstatement will require: ( 1) successful completion [ sic] a psychological examination, 
from psychologist mutually agreed upon by OPP and Jason Len, which validates Jason
Len's ability to have unsupervised access to children; ( 2) successful completion of any
and all treatment recommended as 'a result of said psychological evaluation; ( 3) Jason

Len will provide OPP with evidence of his successful completion of or continued
compliance in his treatment program; ( 4) successful completion of a mutually agreed
upon course, or training, for issues of appropriate /inappropriate relationships with
students and; ( 5) if requested, Jason Len will sign consent forms authorizing OPP to
have access to all records pertaining to his treatment and to discuss any and all
treatment undertaken with the providers administering treatment. The cost of

conformance to all reinstatement requirements will be the responsibility of Jason Len. 

AND /OR Reinstatement shall ( also) require submission of a new application, including
Character and Fitness Supplement, provided by OPP and having Jason Len' s
fingerprints be checked by both the Federal Bureau of investigation ( FBI) and the
Washington State Patrol, (WSP). Reinstatement shall be also contingent upon Jason
Len' s fingerprint background check returning with no criminal convictions that are listed
in WAC 181 -86 -013, RCW 28A.410.090, and /or any felony convictions[.] 

J -2, p. 7; J- 4, p. 7 (bold in originals). 

Credibility Findings on Specific Incidents

33. Regarding the Thanksgiving invitation to Student E, the Appellant testified he has no
recollection of making this invitation. This is not an explicit denial, and the testimony of the
Mother of Student E was specific and credible. It is therefore found that the Thanksgiving
invitation did occur.3

34. Regarding the math team party and overnight at the Appellant' s home in Spring 2007, 
the Appellant stated during the investigation and testified as follows: The event was originally
planned to take place at the home of Student A, but that plan fell through, so the Appellant

3

Regarding the invitation for Student E to extend his Hawaii vacation with the Appellant, the Appellant
acknowledged the invitation but testified the idea originated with Student E. ( Student E did not testify
about the Hawaii invitation; only his mother did.) The Hawaii invitation occurred after Student E had
graduated from high school, so it has only marginal relevance. It does, however, shed light on the nature
of the relationship, which included extensive time spent one -on -one both before and after Student E
graduated. 
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offered his home. The event was not pre - planned as a sleep -over; the idea for sleeping over
came up after the party began. The eight to nine boys who slept over telephoned their parents
for permission. The Appellant has a lot of camping equipment and provided sleeping bags for
them. While the Appellant characterized the gathering as a preparation for the math
competition the next morning, he acknowledged that only 30 minutes were spent on that
preparation. Testimony of Appellant; S -13, pp. 3 — 5. 

35. This testimony conflicts with that of Students A, C and 00. Student A testified that the

event was not previously planned to occur at his house, and that it was pre - planned as a sleep - 
over at the Appellant's home rather than that idea occurring spontaneously. He assumes he
brought his own sleeping bag, but cannot remember. Student C testified it was pre - planned as
a sleep -over, and the students who slept over arrived with their own sleeping bags.. Student 00
recalls that the Appellant invited him in- person to the event, said it would be a sleep -over, and
told him they would play video games and watch movies as well as sleeping over. 
36. The Appellant' s testimony that the event was not pre - planned by him as a sleep-over is
not credible in light of the testimony of these three students. Being invited to sleep over at a
teacher's house is a memorable occurrence, and it is likely the students would remember this. 
It is found that the Appellant did not testify truthfully when he stated he did not invite the
students for a sleep -over at his house, and that the idea of steeping -over occurred
spontaneously during the party. 

37. Regarding the Appellant spending the night in the bedroom_ of Student K with several
boys in July 2007, the Appellant testified that the stepfather of Student K asked him ( the
Appellant) to stay and supervise the boys. The Appellant testified the stepfather of Student K
did this because he ( the stepfather) had lost his wallet and was busy dealing with that and
packing for the trip the next morning. The stepfather of Student K denies having lost his wallet
for several decades. He wrote in a statement to OPP that he would not have asked a man he
did not know very well to supervise his son like this. He testified the boys did not need
supervision in his own home, especially since his wife was there. There was some evidence
from other witnesses that the stepfather of Student K misplaced his passport the night before
the trip. Even if this occurred, his testimony is both logical and credible that he would never
have asked the Appellant, who he did not know well, to stay the night and supervise his son and
friends, given the boys' age, their being safe at home ( not out on the town), and the fact that
one or both parents were at home. 

38. It is found that the Appellant did not testify 'truthfully that the stepfather of Student K
asked him to stay at Student K's home to supervise the boys on the occasion when the
Appellant spent the night in Student K's bedroom. This is found to be a later invention by the
Appellant in an attempt to justify his conduct. The principal, Mr. Bang- Knudsen, interviewed the
Appellant three times in Spring 2008. In none of these interviews did the Appellant mention a
lost wallet -or- passport, —or- the - stepfather - asking him to stay to supervise the boys, in connection
with this event. See S -5, p. 1; S -7; S -8; see also S -10, pp. 4 — 5. The Appellant mentioned it
only after receiving a formal reprimand for his conduct. See J -10, p. 1. 

39. Regarding sharing a bed with Student H on the Oregon road trip in July 2007, the
principal wrote the following contemporaneous notes following his first interview of the Appellant
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on March 13, 2008: " When asked if he ever shared a bed with a student, he said that
sometimes he shared a bed with [ Student H], but that they both had separate sleeping bags." 
S -5, p. 2; see also S -10, p. 5; S -22, p. 2. 

40. in November, 2008, the Appellant wrote a rebuttal to Mr. Bang - Knudsen' s letter of
reprimand. Regarding this incident, he wrote: "The sharing of the bed happened when we were
watching a movie." J -10, p. 1. The Appellant testified to the same effect at the hearing, that he
had sometimes sat on a bed with other students while watching television, but never slept in a
bed ( or a sleeping platform) with a student. 

41. It is found that the Appellant testified untruthfully about sharing a bed with Student H on
the Oregon road trip. The Appellant's earliest statement in the investigation matches with
Student H' s testimony several years later the two of them slept on the same bed overnight, in
separate sleeping bags. There was no television in the cabin, according to Student 1- 1, so they
could not have been sitting on the bed to watch television. 

42. The Appellant's cross - examination of Mr. Bang - Knudsen implied that the words " share a
bed" can mean either sleep in a bed, or sit on a bed for another purpose such as watching
television. Mr. Bang- Knudsen testified the Appellant never mentioned sitting on the bed for
another purpose, and that he understood the Appellant to mean he shared the bed with Student
H for sleep. The implication that the Appellant meant he sat on a bed to watch television when
he stated he shared a bed with Student H is not credible. If the Appellant intended this by the
phrase "share a bed," he had every incentive to clarify this meaning to the principal. He did not
do so. The Appellant had no incentive to use an ambiguous phrase ( to the small extent it is
ambiguous, given that " share a bed" generally signifies sleeping in the same bed) without
clarifying his intent. 

43. The fact that the Appellant's earliest statement about the incident matches with Student
H' s testimony about the incident makes Student H' s testimony credible. Student H is a

supporter of the Appellant and does not want the Appellant' s teaching certificate to be
suspended. He has no incentive to be untruthful, and the specificity of his testimony made it
credible as well. The fact that in his first interview with the principal, the Appellant specified that
when they shared a bed they used separate sleeping bags also undermines his later allegation
as to what he meant. If he meant they were sitting on the bed to watch television, it would be
very strange to add that they did so in separate sleeping bags. It is concluded that the
Appellant testified untruthfully about this incident. 

44. Regarding the Tolo dance in Fall 2007, the Appellant testified that when he offered to
drive the girls to a local restaurant, he told them they would first need to get permission from
their parents. Student N contradicted this, testifying the Appellant said nothing about obtaining
parental permission. Student N' s testimony is credited over the Appellant's on this matter for
several- reasons. The- Appellant- was - not -in- the - habit- of-obtaining parental permission each time
he offered a ride to students. Also, the Appellant has been found untruthful on other matters in
this case, so his credibility is damaged. 

45. The Appellant attempted to justify his uninvited involvement with the girls on several
bases: First, he had been a teacher of theirs in middle school, so it was his obligation to help
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them with social skills. Second, one of the girls swore and used a vulgar finger gesture toward
the boys as the girls were leaving campus, so he was forced to intervene as a teacher. J -10, p. 
2. However, the swearing and vulgarity occurred after the girls had left school and were in a
vehicle, which passed the boys walking on the street. Testimony of Student f. It did not occur
on school grounds. Finally, the Appellant testified he offered the girls a ride because the dance
was ending and it would be unsafe for them to wait outside the school. However, Student L
testified the dance was not even near its end at the time, and that is why she and the other two
girls were so frustrated. Student L's testimony is found more credible than the Appellant's
regarding the timing. Even if the dance had been ending, the Appellant had no reason to
believe the girls were stranded at school and in need of his protection. They all had parents
they could call. The Appellant' s justifications for his conduct are weak and unpersuasive. 

46. Regarding the jazz choir field trip to Idaho in February 2008, the Appellant testified that
Mr. King told him that he ( Mr. King) was not going to enforce curfew on the night in question. 
The Appellant also testified he affirmatively informed Mr. King that some boys would be staying
up all night playing video games in the Appellant's hotel room.' Mr. King denied that he told the
Appellant curfew would not be enforced, and denied the Appellant informed him of the all - 
nighter plans. Mr. King testified he first learned what had happened from the mother of one of
the students. Mr. King is found to be a more credible witness than the. Appellant. Based on the
testimony of all three teachers who testified in this case about appropriate student - teacher
interactions, it strains credulity to imagine that the teacher responsible for this school event
would have allowed the Appellant to have boys spend the night in his hotel room. Mr. King
testified he expects chaperones to follow the rules, not break them. He explained that he has a
perfect safety record on field trips, and that only happens when rules are followed. Mr. King's
testimony that the Appellant did not tell him of the plan for an all - nighter in the Appellant's room
is found truthful. The Appellant's testimony to the contrary is found untruthful. 

47. The Appellant is also found to have been untruthful with his principal, Mr. Bang - 
Knudsen, about the jazz choir trip. Mr. Bang - Knudsen asked the Appellant about the trip only
one month after it occurred. The Appellant at first told Mr. Bang- Knudsen that he did not recall
whether students were in his hotel room on the trip to Idaho. He later admitted that they were. 
8 -7, p. 1. It is not credible that the Appellant forgot the all -night event only a month after it
occurred. 

48. Regarding whether the Appellant violated the directives given to him by Mr. Bang - 
Knudsen, the Appellant is also not found to have testified credibly. The Appellant denied
violating the directives. Yet Students .H and I testified to extensive contacts they had with the
Appellant outside of school after the directives were issued. These students support the
Appellant and oppose suspension of his teaching certificate. They do not have a motivation to
testify falsely against him. Teacher Debra Knickerbocker also observed the Appellant violating
the principal' s directives in May 2008. The Appellant did not refute Ms. Knickerbocker's
testimony in this - regard. 

The Appellant's testimony in this regard is contradicted by his earlier statement to OPP: "Q: Did you tell
Mr. King that you were having students in your room ?" "A: I didn' t tell him, but he saw the students go into
my room, because he was right across from my room." S -13, p. 17. Based on Mr. King' s testimony, it is
found he did not know that students went into the Appellant's room. 
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49. The Appellant testified that Student I telephoned him about his ( Student I' s) senior
project, because the project concerned photography and the Appellant is knowledgeable about
photography. However, Student I testified that after the Appellant left I. S., when Student I was a
junior, they went out for meals and met at other students' homes. This is before his senior year, 
when a senior project would typically be done. Student I said these meetings continued during
his senior year, but to a lesser degree. Student I mentioned nothing about telephone calls with
the Appellant, or about seeking advice on his senior project. The Appellant's testimony that his
post - directives contact with Student I was limited to telephone calls about his senior project is
found to be untruthful. The Appellant is found to have testified untruthfully about his compliance
with the directives. 

Findings on Appropriateness of Appellant's Conduct in Context of I. S. Culture

50. The Appellant testified his conduct with students was appropriate in the context of the
1. 8. culture at the time. He presented no testimony from any I. S. teacher to support this
assertion. 

51. The three I. S. teachers and the one I. S. administrator called to testify by OSPI did not
support the Appellant's assertion. They all agreed that 1. S. students and teachers often had
closer bonds than at other schools because the school is small, and because students spent a
full seven years at the same school. Teachers can choose to have students call them by their
first names at LS., and many teachers do. They also agreed that I. S. culture had changed over
time, with a requirement for more adherence to the standard District curriculum and the
elimination of some programs that I. S. teachers had created. Mr. King also felt that over time, 
the type of student attracted to LS. had changed. However, according to these witnesses, the
conduct that the Appellant engaged in with students was not within the bounds of the I. S. culture
at any time. 

52. Regarding giving students rides, in 13 years of teaching Mr. King has only had a student
in his personal vehicle under the following circumstances: Once, some students were on a jog
for a P. E. class. They were lost and called out to him as he drove by, asking him to help them
return to school. On another occasion, students needed a cable for a school show. Student 0
knew the type of cable that was needed. Mr. King obtained permission from Student O's father
to drive him to a store to obtain the cable. Finally, a student once had a solo in a music
performance and did not have a ride to the performance. Mr. King ( who is the music teacher) 
obtained permission from the student's parent to transport him to and from the performance. 
Testimony of King; S -19, p. 9. 

53. Regarding going to a student's home late at night, going to a student's home without a
parent' s knowledge or permission, taking students out to meals, having students overnight at his
home, hanging out at a student' s- home, — texting -or- calling- students -to -hang out, and shuttling
students around in his vehicle, Mr. King testified none of these were ever part of the 1. S. culture. 
The. only non -I. S. functions that he and other teachers attended for students were student
athletic games at other schools. I. S. does not have its own sports teams. Students therefore
join sports teams at other District schools. Mr. King and other teachers ( including the Appellant) 

Amended Findings of Fact, Conclusions of Law, and Order
Cause No. 2011 -TCD -0002, Teacher Cert. No. 363652H
Page 13

Office of Administrative Hearings
One Union Square, Suite 1500
600 University Street
Seattle, WA 98101 -3126
206) 389 -3400 1 - 800- 845 -8830

FAX (206) 587 -5135



would sometimes attend athletic events at other District schools when I. S. students were playing
for those schools. 

54. Lee Holt has taught at I. S. for eight years. She allows students to call her by her first
name. She testified as follows. It has never been part of the I. S. culture to act as a personal
mentor to students. Mentoring by teachers is about academics or career paths, and occurs at
school, such as during the after - school tutorial period. If a student came to her with personal
problems, she would direct them to the school counselors. It has never been part of the I. S. 

culture for teachers to give rides to students, except for school- related activities and only with
school approval. The only exception is when a teacher is also a parent of an I. S. student, and
gives rides to their child' s friends in their role as a parent. It is not part of the 1. S. culture for
teachers to have students stay overnight at their home, again with the exception of teachers
who are also parents of I. S. students who invite their own friends for a sleep -over. It is not part

of the 1. S. culture for teachers to have students in their hotel rooms, share a bed with a student, 
go to a student's home without an invitation from a parent, take students out for meals, vacation
with students, share a tent with them, buy them gifts, or hang out socially at their homes. Ms. 
Holt expects all teachers to know that such activities are inappropriate. She explained that
since 2006 or 2007, the School District has not allowed money to change hands between a
teacher and student, even for a field trip. All financial transactions with students are to be
handled by office staff, not by teachers. Teachers are not peers of students, but persons in
authority. The same personal boundaries apply between teachers and students during the
summer as during the school year. Testimony of Holt. 

55. Debra Knickerbocker taught at I. S. for four years, from 2006 to 2010. She testified as
follows. it was not part of I. S. culture for teachers to hang out socially with students, spend time
at students' homes, have students sleep over at the teacher's home without school approval for
a school - sponsored event, give rides to students, or give gifts to students. it is unfair to give
some students gifts but not give those gifts to other students. This shows impermissible
favoritism. She expects all teachers to know that the above - referenced conduct is
inappropriate. Studentteacher boundaries apply during the summer as well as the school year, 
so taking a road trip and sharing a tent with students during the summer is inappropriate. Ms. 

Knickerbocker stated she could imagine teachers Brad Moore and T.J. Hanisy taking students
out to eat. However, she never actually heard of them doing it, and she does not believe it
would be appropriate. Ms. Knickerbocker could imagine them having a meal with students
because they had interactions with students that were not strictly school- related. Testimony of
Knickerbocker. 

56. Teacher Bob Ellis did not testify at the hearing, but there was testimony from Ms. 
Knickerbocker and others that Mr. Ellis hosted I. S. school events at his vacation cabin. Student
C also testified that he and others slept over at Mr. Ellis' cabin on non - school events during the
summer. The Appellant relies on this to show such teacher - student socializing was part of the
1. S. culture. However, -Mr. — Ellis - had -a son- at- I. S. who -was -a junior in2006 -07. S -26, p. 40, 
Testimony of Knickerbocker. Student C was also a junior in 2006 -07. The summer overnights
at Mr. Ellis' cabin may have been in his role as a parent, i. e., Mr. Ellis's son inviting his own
friends over to the cabin, rather than Mr. Ellis inviting them to socialize with him ( Mr. Ellis). 
Student C is the only witness who testified to any non - school function for students at Mr. Ellis's
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cabin. Because Student C was a classmate of Mr. Ellis' s son, it will not be assumed that Mr. 
Ellis invited Student C to the cabin to socialize with him ( Mr. Ellis) rather than with his son. 

57. Teacher Brad Moore was not called as a witness at the hearing. However, OPP
transcribed an interview it took with him. S -14. Mr. Moore taught at I. S. for 13 years, beginning
1997. He agreed with all witnesses that I. S. had a unique, communal culture. However, the
teacher - student interactions outside of school activities that he cited were much more limited
than the Appellant's: Teachers would attend student sports events at other high schools ( as
discussed above); students would stop at his home to pick up equipment for use in school
fundraisers; and he and others would gather at a student's home to go to a school fundraiser. 
The two interactions he had with students that came closest to some of the Appellant's conduct
were the following: First, when there were freshman having trouble adjusting to high school, he
would sometimes tell them when he would be at a local mall, and if they came he would play
games with them there (cards, dominos, chess, etc.) Mr. Moore stated he deliberately met them
in a public place for these activities, rather than at anyone's home. Second, Mr. Moore

answered "yes" to the question whether it was acceptable for teachers to buy meals and gifts for
students. There were no follow -up questions to this, and no context was given for the question. 
Mr. Moore was not available for clarification because he was not called as a witness. Teachers

who did testify at the hearing distinguished between teachers coordinating meals on a field trip
versus buying meals to socialize with students outside of school. They also distinguished
between purchasing small gifts for an entire class versus singling out one student. Regarding
hanging out with students one -on -one, Mr. Moore stated: " I don't know about hanging out. 

There was never overt one on one." S -14. 

58. Principal Peter Bang - Knudsen testified as follows. It is not acceptable for teachers to be
at students' homes without explicit parental permission. Interactions outside of school events

are unusual, except for teachers attending student sports competitions at other schools. It is not
acceptable for teachers to take students out to dinner, spend the night at a student's house, 
stay up late into the night with students on a field trip, sleep with a student on the floor next to
the teacher's bed, or give students rides without a parent' s knowledge (except in are emergency
if parents cannot be contacted, and the principal is informed). It is also unacceptable for
students to sleep over at a teacher's home, unless the teacher is also a parent of an I. S. student
who is having a sleep -over with friends. It is common knowledge in the teaching profession that
in relationships with students, you do not put yourself in a position where someone could
perceive something negative. Appropriate personal conduct with students is a professional

responsibility even on non - school days and during school breaks. Testimony of Bang - Knudsen. 
During his investigation, the . Appellant did not raise the defense that his conduct was
appropriate given the culture of I. S., a culture with which the principal was acquainted. See J- 

10; S -5; S -7. Only to OPP did the Appellant first raise this defense. See S -13. 

59. The former students who testified at the hearing did not support the Appellant's assertion
that his conduct was - part of theei.S. culture. Thefollowing testimony, bystudents
were closest to the Appellant, is found credible: Student F testified that no other I. S. teacher

gave him rides, hung out with him, took him on a road trip, give him gifts, took him out for meals, 
met him on a vacation, or stayed overnight with him. He heard of students going to the home of
one other teacher once or twice, but he does not know the purpose of their visit. Student K
testified he had no other relationship with a teacher outside of school. Student E testified he
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had no meals out with other teachers, spent no personal time with other teachers, never went to
another teacher' s home (except the Ellis cabin during Focus Week), and did not have any other
teacher's cell phone number (except during Focus Weeks). Student E further testified that no
other teacher came to his home, slept in a student's room, or bought him gifts. Student E told

OPP that teachers spending time with their students was not seen as odd at the I. S. S -18, p. 5. 
However, he did not specify to OPP whether he meant spending time together at school or
outside of school. In fact, he testified he spent time with no teacher other than the Appellant
outside of school. Testimony of Student E. On the other hand, Student D testified that one
other teacher, Jessica Scott, met small groups of students for coffee during the summer after
her first year of teaching. Testimony of Student D. 

60. Other students, who were more tangentially involved with the Appellant, testified as
follows. All of their testimony is found to be credible. Student C testified he never invited an LS. 
teacher to his home, never called or texted with a teacher, had no meals with a teacher outside
of field trips, never got a ride from a teacher for a non- school activity, and never went on a road
trip with a teacher. Student A testified he never shared a room with a teacher, a teacher never
visited his home, he never had cell phone calls with a teacher, and that mentoring by 1. S. 
teachers of 1. S. students did not take place outside of school. Student N testified that no I. S. 
teacher invited her to their house or came to her house, had overnights with her, had text
messages or phone calls with her, went out to meals with her or gave her rides. Student L
testified that no I. S. teacher ever came to her house, nor did she go to one of their houses. She
never called a teacher to see if they could hang out, never went out to a meal with a teacher, 
never got a ride from a teacher for a non - school activity, and never slept in the same room as a
teacher. She believes teachers at I. S. would not do these things. 

61. The Mother of Student L has two children who attended I. S. and was very involved with
the school. She was vice president of the Parent Teacher Student Association, served on the
Program Delivery Council, planned the drama program' s annual gala for five years, and did
other volunteer activities at 1. S. She testified about the culture of I. S., that it was a close
community with whole families participating. However, she testified than neither of her children
socialized with any LS. teacher outside of school, went out to meals with them, spent the night
at a teacher's house, got rides to non - school activities from a teacher, called or texted with a
teacher, or had a teacher at the house late at night. She testified that none of these activities
were part of the I. S. culture. Testimony of Mother of Student L. 

62. In light of all of this credible evidence, and in light of the Appellant's failure to present
testimony from a single I. S. teacher in support of his allegations, the contention that the
Appellant' s conduct was part of I. S. culture is found to be unsupported. The close community of
the I. S. did not include the kind of conduct for which OSPI suspended the Appellant's teaching
certificate. The changes in I. S. culture over time involved curriculum and programs, and
possibly the type of students the school attracted. These changes had nothing to do with the
kind of conduct for which the Appellant' s_ certificate was suspended. 

Student and Parent Reactions to the Appellant's Conduct

63. Six students testified that the Appellant's conduct did not make them uncomfortable
and/ or that his teaching certificate should not be suspended. Testimony of Students C, E, F, H, 
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I and K. Students E, H and K went further, stating the Appellant had a beneficial effect on them
as people. S -16, p. 16; Testimony of Students E and K. 

64. However, even among the students who spent the most time socializing with the
Appellant, five of them acknowledged his conduct was odd, or appeared to be so. Student G

told the principal he thought the Appellant' s relationship with him and other boys was "weird" at
first, and he later felt uncomfortable with it again: " I was weirded out by the time he spent the
night" at Student K's house with him and others. S -6, p. 3. Student K told the principal " It
seems weird that my friends [ Students G, H and I] always want to hang out with Mr. Len. No

matter where we are or what we're doing, they always want to call Mr. Len and invite him
along." S -10, p. 7. Student H had the following exchange with the OPP investigator: "Q: Did
you ever think it was odd that Mr. Len would hang out with you and your friends like that ?" "A: 
No, well, kinda of [sic]. I thought he would have his own friends by now. We always had a good
time so why wouldn't someone what [ sic] to hang out with us ?" S -16, p. 10. Student H

acknowledged that the Appellant's conduct made the mothers of Students E and K
uncomfortable. S -16, p. 16. Student F told OPP that at first he thought it was " odd" that the
Appellant hung out with them, but as time went by he did not think so. S -17, p. 5. Student E, 

who was the closest to the Appellant, told OPP the following: 1 can see how people who do not
know the circumstances could see it as inappropriate. When you think about it that way, this
investigation actually makes sense." S -18, p. 5. " I know that this must look bad on paper, but it
was not like that." S -18, p. 6. " Most people would consider it ` odd' since socializing with a
professor outside of school would be out of the norm. If people could hear the types of
conversations we had 1 do not believe they would consider it to be unusual." S -18, p. 8. 

65. Four students had distinctly negative reactions to the Appellant's conduct. Student 00
felt the Appellant's invitation for a math team party and sleep -over was odd. He saw the

Appellant' s mention of movies and video games as loading the event with incentives for them to
attend. He refused the party invitation on his own, due to these feelings, without consulting his
parents. Testimony of Student 00. Students L, M and N -- the girls involved in the Tolo dance
incident -- reacted negatively to what they viewed as the Appellant' s uninvited insertion of
himself into their personal lives. They rejected his invitation for a ride to a restaurant on their
own, not because of a parental directive. Testimony of Students L and N. Students L and M told
the principal that the Appellant's conduct was "weird ". S -8, p. 6.$ 

66. All of the parents who testified at the hearing or were interviewed by the principal had
negative reactions to the Appellant's conduct, with the exception of Student H' s father. Student

H' s parents had a social relationship with the Appellant, based on all of them being from
Hawaii. 6 The Father of Student H told the principal he was aware of his son' s interactions with
the Appellant. He said the Appellant was a family friend and that he and his wife trusted the
Appellant. S -10, p. 7. The negative reactions by the other parents were as follows. 

5 Another girl complained - to- an - LS. - teacher, and- then -to- the - principal, about the Appellant's relationships
with students, particularly about his intervening between herself and her boyfriend. S-6, pp. 1 — 2. This

girl did not testify at the hearing. 

6 The Appellant testified that he also knew the parents of Students A and B from his church. However, 
Student A stated that his family had not attended that church since he was 10 years old. Student A spoke
of no relationship between his parents and the Appellant. Student B did not testify. 
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67. The Stepfather of Student K was concerned by the Appellant's level of involvement with
Student K outside of school. He discussed with his stepson that this level of involvement was
unusual and may raise concerns over time. Testimony of Stepfather of Student K. 

68. The Mother of Student K was extremely shocked when she found the Appellant had
spent the night in her son's bedroom without her knowledge. She interpreted his behavior as
grooming ". S -10, p. 5; Testimony of Mother of Student K. Both she and her husband testified

they never gave the Appellant permission to give rides to their son, yet the Appellant did so. 
She asked her son not to spend time with the Appellant but he did not obey. He kept meeting
with the Appellant because his friends did. In the incident at Wifburton Park, she attempted to
follow the Appellant's van but lost him. After the Wifburton Park incident and the incident where
the Appellant spent the night in her home (both in Summer 2007), she no longer asked her son
to stop seeing the Appellant, but actually forbade him from seeing the Appellant. Nevertheless, 

Student K disobeyed her. Testimony of Mother of Student K. 

69. The mother of Student 1 does not speak English well. The principal interviewed her and
wrote that she was confused by the Appellant spending a lot of time with her son and his
friends. She said it was strange, but thought she should be able to trust a teacher. S -10, p. 7. 
70. The mother of Student L thought it was odd and very strange that the Appellant offered
to drive her daughter from the Tolo dance to a restaurant. She stated that if the Appellant was
concerned about the girls, he should have contacted their parents first and asked what the
parents wanted before inviting them to ride with him to a restaurant. Testimony of Mother of
Student L. She contacted the principal and told him she was very concerned about the incident. 
At his request, she put her concerns in writing. S -9. 

71. The father of Student M, another girl involved in the Tolo incident, also told the principal
he was upset about the Appellant's interactions with the girls. S -10, p. 3. He did not testify at
the hearing. 

72. The mother of Students E and G felt very conflicted over the situation with the Appellant. 
She wanted to curtail her sons' involvement with him, but she felt unable to do so because they
so strongly wanted to continue that involvement. She would stay up until the Appellant left her
home, sometimes in the small hours of the morning. Her normal bedtime was 10:30 or 11: 00
p. m., but she stayed up until 2:30 a. m. approximately five times when this occurred. The
Appellant did not ask her permission before starting to invite her sons out. He would tell her
where he was taking the boys only if she asked him. She was unaware that they sometimes
went as far as Alki Beach in Seattle. The Appellant spent time at her house often, never asking
her permission to do so. He used the separate entrance to the basement, as her son's friends
did. 

73. The Mother of Students E and G always felt badly for not establishing ground rules with
her sons from the beginning about the situation. She discussed her concerns with them, saying
the Appellant might be a great guy but could have bad intentions. She asked them to tell her if
anything of that nature occurred. However, she was not sure they would. So she looked for
signs of stress in them, but did not see such signs. She also faulted herself for not telling the
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Appellant early on that he must communicate with her, rather than the boys, about his activities
with them. She did say no to Student G about two invitations the Appellant extended to him: to
spend Thanksgiving at the Appellant's house alone with him, and to stay on in Hawaii and
vacation with him. 

74. The Stepfather of Students E and G was very uncomfortable with the Appellant's
conduct, according to the Mother. Soon after they married in July 2007, right after Student G
graduated from high school, she wrote an email to the Appellant asking him to confine his
interactions with Student E to school activities. The impetus to do this was because Student G
would no longer be with Student E during the Appellant's outings, and also because her new
husband was uncomfortable with the Appellant's conduct. The Appellant never replied to her
email. He did, however, comply with it. Testimony of Mother of Students E and G. 

Lindsay Brown' s Testimony

75. The Appellant presented testimony from Lindsay Brown ( formerly Lindsay Griffin), a

teacher from Central Washington who received a reprimand from OSPI in 2010. The reprimand
was occasioned by a short period during which she exchanged many text messages with a
student outside of school hours and not related to education. A -3. Ms. Brown testified that the

reprimand has made it very difficult for her to obtain consistent employment as a teacher. After
part -time substitute teaching for a few years, she accepted a full -time classified position with a
school district. Testimony of Brown; A -3; A -4. 

76. OSPI moved to exclude Ms. Brown' s testimony and related exhibits from the hearing as
irrelevant. The ALJ admitted the testimony and some of the exhibits, but stated that a ruling on
their relevance would be deferred until after the ALJ had received closing briefs from the parties
on this matter. This issue is addressed in the Conclusions of Law, below. 

CONCLUSIONS OF LAW

Jurisdiction and Burden of Proof

1. The Washington Professional Educator Standards Board has the authority to develop
regulations determining eligibility for, and certification of, personnel employed in the common
schools of Washington pursuant to RCW 28A.410.010. OSPI administers these regulations, 
with the power to issue and revoke education certificates. Id. OSPI may delegate to OAH the
authority to hear appeals of actions to suspend or revoke education certificates. WAC 181 -86- 
150. OAH hearings of those appeals are governed by Chapter 34.05 RCW, Chapter 34. 12
RCW, Chapter 10 -08 WAC. 

2. The burden of proof in a suspension or revocation hearing lies with OSPI. WAC 181 -86- 
170(2). OSPI " must prove by clear and convincing evidence that the certificate holder is not of
good moral character or personal fitness or has committed an act of unprofessional conduct." 
Id. 

3. Clear and convincing evidence requires more than a mere preponderance of the
evidence. Nguyen v. Dept. of Health, Medical Quality Assurance Comm'n, 144 Wn.2d 516, 
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534, 29 P. 3d 689 ( 2001), cert. denied, 535 U.S. 904, 122 S. Ct. 1203 ( 2002). The evidence
must show that the ultimate fact at issue is " highly probable." In Re Welfare of C.B., 134 Wn. 
App. 336, 346, 139 P.3d 119 ( 2006). 

Hearing De Novo

4. The Appellant argues that this tribunal is limited to reviewing the evidence relied upon by
OPP in reaching its Final Order, or only hearing from witnesses interviewed by OPP. See
Appellant's Motion in Liminee Appellant's Closing Brief, at pp. 23 — 25, and arguments made
orally during the hearing. This conflicts with the Administrative Procedure Act ( APA), RCW
34. 05.449, 34.05.452 and 34.05.461. Those statues provide that the ALJ shall hear testimony
from witnesses, including cross - examination and rebuttal testimony, shall decide on objections
and the admission of evidence, and shall issue findings of fact and conclusions of law. 
Findings of fact shall be based exclusively on the evidence of record in the adjudicative

proceeding and on matters officially noticed in that proceeding." RCW 34.05.461( 4) ( italics
added). This means a de novo hearing, with findings of fact based on the record of evidence
taken in the adjudicative proceeding, not the OPP proceeding. The evidence before OPP may
be offered as exhibits in the adjudicative proceeding before the ALJ, but that hearing is by no
means limited to such exhibits. 

5. If the ALJ were limited to reviewing OPP's decision and the evidence facts relied upon
by OPP, in other words sitting in appellate review of OPP's proceedings, there would be no
need for testimony from witnesses, or at most witnesses could be questioned only about
their statements to OPP: The ALJ would review

this material, and would then determine whether an erroneous decision had
been reached. That is not the nature of the hearing provided for in the APA. Instead, the ALJ

must base his or her findings of fact on the testimony heard at the adjudicative proceeding and
the exhibits admitted therein. The APA contains no limitation that the ALJ may only review
evidence relied upon by the underlying administrative agency, or only hear from witnesses
interviewed by that agency. 

6. Like the APA, the regulations on teacher discipline require a full adjudicative hearing
when teachers appeal an OPP order. See WAC 181 -86- 150(2). Under the Appellant's
argument, teachers would be afforded a lesser degree of due process than they are entitled to
under the APA or OSPI regulations. A full adjudicative hearing constitutes a .higher level of due
process than a simple review of OPP proceedings. For these
reasons, the Appellant' s argument against a hearing de novo is rejected.' 

7 As the ALJ stated during the hearing, taking evidence on distinctly new matters would be an unfair
surprise to the Appellant and would violate his due process rights. For instance, if OSPI had attempted to
introduce evidence at the hearing_that the_Appellant _ furnished_alcohol_to- students - during- the -meals he
had with them at restaurants, or engaged in sexual touching of them during the overnights at issue, this
would be distinctly different conduct than the conduct the Appellant knew he was accused of. If such

evidence was presented for the first time at the hearing with no prior notice to the Appellant, he would be
deprived of the opportunity to seek discovery about those allegations and prepare to meet them with
effective cross - examination and the presentation of witnesses and exhibits to counter them. The

requirements of due process are a different matter than whether this tribunal sits in appellate review of
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Hearsay Evidence and the Clear and Convincing Standard of Proof

7. The Appellant argues that hearsay evidence should not be admitted in a case where the
standard of proof is clear and convincing evidence. Appellant's Closing Brief at pp. 26 — 27. 
The APA provides: 

Findings shall be based on the kind of evidence on which reasonably prudent persons
are accustomed to rely in the conduct of their affairs. Findings may be based on such
evidence even if it would be inadmissible in a civil trial. However, the presiding officer
shall not base a finding exclusively on such inadmissible evidence unless the presiding
officer determines that doing so would not unduly abridge the parties' opportunities to
confront witnesses and rebut evidence. The basis for this determination shall appear in
the order. 

RCW 34.05.461( 4) ( italic added). At several points in this decision, findings of fact are based

exclusively on hearsay evidence from persons who were interviewed by the principal or OPP, 
but not called to testify at the hearing, e.g., teacher Brad Moore and the Mother of Student 1. 
This does not unduly abridge the parties' opportunities to confront witnesses or rebut evidence
because both parties had advance knowledge of this hearsay evidence ( it is set forth in
documents that were in their possession prior to the hearing), and they could have called the
declarants to testify as witnesses. 

8. RCW 34.05.461( 4) allows for the admission in APA proceedings of hearsay evidence
that would be inadmissible in a civil trial. It contains restrictions on the circumstances under
which such hearsay evidence may be admitted, but no restriction based on the standard of
proof applicable to the case. There are numerous types of adjudicative proceedings where the
standard of proof is clear and convincing evidence. Yet RCW 34.05.461( 4) ' contains no
exception for those cases. The Appellant cites no legal authority — in statute or case law — for
such an exception. His argument is rejected. 

Standards for Suspending a Teaching Certificate

9. RCW 28A.410.090( 1)( a) authorizes OSPI to suspend a professional educator certificate
based upon ... the complaint of any school district superintendent, ... for immorality, violation

of written contract, unprofessional conduct, intemperance, or crime against the law of the state? 

10. OSPI may suspend a professional educator certificate in situations including the
following: 

The certificate holder has committed an act of unprofessional conduct or lacks good
moral character but the superintendent of public instruction has determined that a
suspension as applied to the particular certificate holder will probably deter subsequent

OPP' s proceedings, or is instead required to assemble a new record of evidence and base its findings of
fact on that record. 
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unprofessional or other conduct which evidences lack of good moral character or
personal fitness by such certificate holder, and believes the interest of the state in
protecting the health, safety, and general welfare of students, colleagues, and other
affected persons is adequately served by a suspension. Such order may contain a
requirement that the certificate holder fulfill certain conditions precedent to resuming
professional practice and certain conditions subsequent to resuming practice. 

WAC 1 81 -86- 070(2). 

11. Acts of unprofessional conduct include the following: 

Any performance of professional practice in flagrant disregard or clear abandonment of
generally recognized professional standards in the course of any of the following
professional practices is an act of unprofessional conduct: 

1) Assessment, treatment, instruction, or supervision of students. 
2) Employment or evaluation of personnel. 
3) Management of moneys or property. 

WAC 181 -87 -060. 

12. Regarding private conduct versus professional conduct, the regulations state the
following: 

As a general rule, the provisions of this chapter shall not be applicable to the private
conduct of an education practitioner except where the education practitioner's role as a
private person is not clearly distinguishable from the role as an education practitioner
and the fulfillment of professional obligations. . 

WAC 181 -87 -020. 

13. " Student" is defined in the regulations as follows: 

As used in this chapter, the term "student" means the following: 

1) Any student who is under the supervision, direction, or control of the education
practitioner. 

2) Any student enrolled in any school or school district served by the education
practitioner. 

3) Any student enrolled -in -any school or school district while attending a school
related activity at which the education practitioner is performing professional duties. 

4) Any former student who is under eighteen years of age and who has been under
the supervision, direction, or control of the education practitioner. Former student, for the
purpose of this section, includes but is not limited to drop outs, graduates, and students
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who transfer to other districts or schools. 

WAC 181 -87 -040. 

14. OSP! has carried its burden of proof and established by clear and convincing evidence
that the Appellant committed acts of unprofessional conduct. His conduct was unprofessional
for five reasons.8

15. First, the Appellant engaged in unprofessional conduct by violating rules: a School
District rule, a school rule, and a local ordinance. He held a party and sleep -over for the math
team at his home in violation of the District's published rule on field trips. He did not obtain

advance approval from the principal for the event, and did not obtain signed, written permission
from the parents for their children to participate in the event. He exposed the District to potential
legal liabilities in violation of the rule on field trips. See S -24; S -25. The Appellant violated a

school rule by disobeying the explicit, curfew established by the staff member in charge of the
jazz choir field trip. Finally, he violated a local ordinance by being in parks after their posted
closing times. He not only committed the latter two violations himself, but drew students into
committing them with him. This the opposite of the professional conduct expected of an
educator with students. 

16. Second, the Appellant engaged in unprofessional conduct by selecting some students
for vastly differential treatment as favorites. Testimony from other educators established that it
is unprofessional for teachers to engage in favoritism. In addition to vastly different amounts of
attention he gave to certain students, the Appellant intervened on behalf of three of them when
they got in a conflict with three girls at the Tolo dance. The Appellant's favorites acted rudely, 
but he opined that the recipients of this rudeness (the girls) should take the initiative to reconcile
with the boys. The girls felt it was the boys' obligation to apologize to them first. The girls were
dismayed at the Appellant' s intervention on the behalf of the boys. 

17. The Appellant attempted to justify his differential treatment of some students by stating
that all students had the same opportunity to have a closer relationship with him, but only some
chose to do so. Testimony of Appellant. This - is not true. The female students at I. S. did not
have this opportunity; the evidence shows the Appellant chose only boys as close companions. 
Even if girls had been included, the Appellant's attempted justification fails. Many students may
find it odd to have such a close personal relationship with a teacher, and may have no desire for
such a relationship. Because of this, the majority of students did not receive the attention
provided to the few. 

18. It may be argued that favoritism is not a problem because the students with whom the
Appellant socialized were former students from his middle school classes, and were not
currently in his classes. However_,_ the _Appellant_also- served_as -- faculty_ advisor to several
student groups that included high school students, such as the math /science team, Robotics

s

Many of the incidents discussed in the Findings of Fact are found unprofessional for several of the five
reasons discussed here. This not intended to double or triple -count the incidents. Rather, it is to analyze
the multiple reasons why the same acts are unprofessional. 
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club, and Associated Student Body. He also served as chaperone on Focus Weeks, field trips
such as the jazz choir trip), and attended school activities (such as the Tolo dance), all of which

included high school students. He served as an advisor on high school senior projects. In all of

these activities he supervised students, and students had a right to be free of the perception
that some participants were the Appellant's favorites while others were not. Moreover, the
Appellant might have had some of his favorites in classes again in the future had he not been
required to leave 1. S. after the sophomore year of most of them. Mr. Bang - Knudsen did not
assign the Appellant to high school classes, but a different principal might do so in the future, as
a past principal had. ( There was a high turnover in principals at I. S.; the school had three
principals during the Appellant's years there.) 

19. The third type of unprofessional conduct by the Appellant was financial. The Appellant
made numerous purchases for students, and on one occasion lent money to a student. The
meals he purchased for students came to a large expense over time. The bills at Sushi Land, 
where they often ate, came to approximately $ 50.00 a visit. They also ate at Red Robin, 
Applebees, Ruby's and Spazzos, with the Appellant paying the bill most of the time. 

20. The testimony of all of the educators who testified ( except for the Appellant) established
that it is professionally inappropriate for a teacher to lavish meals and gifts on students. The
School District does not allow money to change hands at all between a teacher and a student. 
It is easy to understand why the Appellant's conduct was professionally inappropriate. Meals

and gifts can create a sense of obligation, especially if they are repeated over time. Money is a
form of power, and changes relationships. Spending money on certain students but not others
is also a form of favoritism. 

21. The fourth reason the Appellant's conduct was unprofessional was that it interfered with
relationships between parents and students, and usurped the parental decision - making role. He
took students on outings without informing parents and without seeking their permission. He

simply assumed he had general permission because the parents were aware of some of the
outings, and did not tell him to desist. He created strife between students and their parents by
injecting himself so much into their lives. The mothers of Students E, G and H agonized over
their sense that the Appellant's conduct was inappropriate and potentially unhealthy for their
sons, and their sons' insistence to the point of disobedience on persisting with the relationship. 
All of the parents who testified at the hearing or were interviewed by the principal were
uncomfortable with the Appellant's relationship with their children, except for. the Father of
Student H, who had a social relationship with the Appellant. 

22. The Appellant also usurped the parental decision- making role in his activities with the
students. Parents may have limits on the amount of video game time they allow their children. 
There is no evidence the Appellant inquired of parents whether they had such limits that he
should observe. Some parents may not want their children engaging in aII- nighters, whether for
health - reasons -or- simply -as -a- conduct - rule.- -There is-no- evidencethe Appellant inquired of
parents whether they approved their children engaging in all- nighters before he engaged in
them with students. Parents may even have dietary restrictions for their children, whether for
religious or health reasons. There is no evidence the Appellant inquired of parents about such
matters before buying many meals for their children. 
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23. The fifth reason the Appellant' s conduct was unprofessional concerns student - teacher
boundaries and potential liability for the School District. Sleeping in the same tent or bed with
students, chauffeuring them around town, spending hundreds of dollars on their meals, and
spending late nights in their bedrooms is in flagrant disregard of generally recognized
professional standards. It resembles grooming behavior for sexual abuse, regardless of the
Appellant' s intent. Teachers are responsible in their conduct with students to the school districts
by whom they are employed, not just to their own consciences. Several parents in this case
were concerned about sexual impropriety and repeatedly questioned their sons about it. It was
the Appellant's unprofessional conduct that caused this unhappy situation to occur. The
Appellant may know in his heart that his intentions were pure, but parents and school
administrators were not present in the tents and bedrooms to verify this. They should not have
to be, because teachers should not be there. 

24. The Appellant argues that his outings with students during the summer were private
conduct, not subject to discipline, based on WAC 181 -87 -020. That regulation distinguishes
between private conduct and professional conduct. However, it has an exception where thosetypes of conduct are " not clearly distinguishable." The regulation appears mostly aimed at
conduct by teachers in their private lives that has nothing to do with school or students. There, the two types of conduct are clearly distinguishable. The conduct in question in the present
case was entirely with students. " Student" is defined broadly in the regulations, as quoted
above. WAC 181 -87 -040. There is no exclusion in this definition for students while they are on
summer break. The Appellant' s defense based on some of his conduct occurring while students
were on summer break is rejected. 

Appropriate Level of Discipline

25. The imposition of a disciplinary order requires consideration of at feast eleven factors: 

Prior to issuing any disciplinary order under this chapter the superintendent of
public instruction or designee shall consider, at a minimum, the following factors
to determine the appropriate level and range of discipline: 

1) The seriousness of the act(s) and the actual or potential harm to persons or
property; 

2) The person's criminal history including the seriousness and amount of
activity; 

3) The age and maturity level of participant(s) at the time of the activity; 
4) The proximity or remoteness of time in which the acts occurred; 
5) Any activity that demonstrates a disregard for health, safety or welfare; 
6) Any activity that demonstrates a behavioral problem; 
7) Any activity that demonstrates a lack of fitness; 
8) Any information submitted regarding discipline imposed by any

governmental or private entity as a result of acts or omissions; 
9) Any information submitted that demonstrates aggravating or mitigating

circumstances; 

10) Any information submitted to support character and fitness; and
11) Any other relevant information submitted. 

Amended Findings of Fact, Conclusions of Law, and Order
Cause No. 2011 -TCD -0002, Teacher- Cert. No. 36365211
Page 25

Office of Administrative Hearings
One Union Square, Suite 1500
600 University Street
Seattle, WA 98101 -3126
206) 389 -3400 1 - 800 -845 -8830

FAX (206) 587 -5135



WAC 181 -86 -080. 

26. Factor (1) — Seriousness of the acts, and actual or potential harm to persons or property. 
The Appellant's acts were serious. He modeled for students violation of rules, and drew them
into violating rules along with him. He showed extreme favoritism to certain students. He gave
significant financial favors to some students. He interfered with relationships between parents
and students and usurped the parental decision- making role. He flagrantly violated personal
boundaries between teachers and students. He caused actual harm by creating anxiety and
guilt on the part of parents, and conflicts between parents and children. He created potential
harm to the School District by exposing the District to the risk of litigation for his conduct. This
factor weighs against the Appellant. 

27. Factor (2) — Criminal history. The Appellant has no criminal history. This factor weighs
in favor of the Appellant. 

28. Factor (3) — Age and maturity level ofparticipants. The Appellant was in his mid -30s at
the time in question. The students he was involved with were sophomores to seniors in high
school. This is an age difference of two decades. The Appellant was an experienced teacher, 
not a novice, having taught full -time for eight years at the time the events in question began in
2006. This factor weighs against the Appellant. 

29. Factor ( 4) — Proximity or remoteness of time of the events. The events in question
occurred between 2006 and 2008, which is four to six years ago. This is not remote in time. 
This factor weighs slightly against the Appellant. 

30. Factor ( 5). — Whether conduct demonstrates a disregard for health, safety or welfare. 
The Appellant's conduct demonstrates a disregard for the welfare of students, parents, and the
parent -child relationship, for the reasons discussed under factor (1), above. His fast driving with
students in his vehicle in the Wilburton Park incident demonstrates a disregard for their safety. 
This factor weighs against the Appellant. 

31. Factor ( 6) — Whether conduct demonstrates a behavioral problem. The Appellant' s
repeated violation of the principal' s directives regarding conduct with students demonstrates a
behavioral problem. Even when warned and directed not to engage in certain interactions with
students, the Appellant was unable to conform his conduct to those requirements. The

Appellant's repeated untruthfulness to this tribunal about his interactions with students also
demonstrates a behavioral problem. This factor weighs against the Appellant. 

32. Factor ( 7) — Whether conduct demonstrates a lack of fitness. The Appellant's conduct
demonstrates a lack of fitness to teach children, for the reasons discussed under factors ( 1), ( 5) 
and (6), above. This - factor- weighs against theAppellant. 

33. Factor (8),— Discipline imposed by any governmental or private entity. The Appellant
had one prior instance of discipline: a letter of reprimand in February 2008. However, the

conduct for which he was reprimanded in February 2008 is dissimilar from the conduct at issue
here. The District chose not to discipline the Appellant for the conduct at issue here. It believed
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he was capable of correcting his conduct once removed from the students with whom he had
developed close relationships. The District therefore transferred him to another school rather
than disciplining him. This factor weighs in the Appellant's favor. 

34. Factor (9) - Aggravating or mitigating circumstances. The Appellant's violation of the

principal' s directives concerning his future interactions with students is an aggravating factor. 
The Appellant's untruthfulness to this tribunal on several matters is also an aggravating factor. 
As discussed under factor (6), these weigh against the Appellant. 

35. The support for the Appellant reflected in the testimony of six former students who knew
him well is a mitigating factor. They testified to no inappropriate conduct of a sexual nature by
him, and they do not believe the Appellant's teaching certificate should be suspended. This
weighs in favor of the Appellant. 

36. Factor ( 10) - Information to support character and fitness. There is no additional

information to support the Appellant' s character and fitness not already discussed above. 

37. Factor ( 11) - Any other relevant information submitted. The potential effect on a
teacher's employment prospects from OPP discipline is not one of the factors listed in. WAC
181 -86 -080. The Appellant argues it should come within the provision of WAC 181 -86- 080( 11) 
for "[a] ny other relevant information submitted." This provision is not for any and all information
submitted; it is restricted to " relevant" information. The factors in WAC 181 -86 -080 all focus on
the teacher's conduct and background. There is no mention in any of the statutes or regulations
on teacher discipline of a teacher's career prospects as a relevant consideration. Nor is this

factor considered in any of the 15 OPP orders submitted by the Appellant ( see A -7) or the
additional OPP order cited in the Appellant's Closing Brief at p. 20. Without some basis in
statute, regulation, OPP orders, or case law for finding this to be " relevant information" ( WAC
181 -86- 080( 11)), there is no basis for expanding the type of matters to be considered in
determining teacher discipline. If it were a relevant factor, it would have been considered in all
OPP cases, not just this one. For these reasons, the testimony of Lindsay Brown, and the
related exhibits A -3 and A-4, are found not. relevant to this proceeding. They are not considered
in deciding on the Appellant' s discipline. 

38. After considering the Appellant's conduct, the factors discussed above, and OPP orders
in the cases of other teachers, it is determined that the 12 -month suspension of teaching
certificate imposed by OPP is appropriate. If only the Appellant's original conduct were
considered, then the length of the suspension would have been somewhat reduced. This is

because he did not attempt to conceal his relationships with students at the time they were
happening, and because the students testified to no sexual or exploitative behavior by the
Appellant. However, the Appellant's violation of the District's directives in order to continue his
personal relationships with students shows that he has a behavioral problem. His

untruthfulness -to -this tribunal on several factual matters, and hisoverallminimization and
justification of his conduct during the hearing, are additional reasons why the 12 -month
suspension is warranted. A school district must be able to rely on a teacher to be truthful about
his relationships with students and to adhere to its directives about such relationships, 
especially if the teacher has a history similar to the Appellant's history. 
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Conditions for Reinstatement of Certificate

39. The conditions required by OSPI for reinstatement of the Appellant's teaching certificate
are reasonable. Essentially, he will be required to undergo an examination by a psychologist
mutually agreed upon by himself and OPP, comply with any treatment recommendations made
by the psychologist, and allow OPP access to the psychologist's and treatment records if
requested. These are reasonable requirements given how far outside the personal boundaries
for appropriate student- teacher relationships the Appellant's conduct went, and the behavioral
problem discussed herein. These are similar to the conditions for reinstatement imposed in
several of the orders of suspension placed in evidence by the Appellant. See A -7. 

ORDER

1. The Appellant' s Washington State teaching certificate no. 363652H is suspended for
twelve ( 12) months, as ordered in OSPI' s Final Order of Suspension of November 14, 2011. 

2. In order to obtain reinstatement of his Washington State teaching certificate, the
Appellant must comply with the conditions for reinstatement set forth the in OSPI' s Final Order
of Suspension of November 14, 2011. 

Dated at Seattle, Washington on December 18, 2012. 

1„.` 

Michelle C. Mentzer— / 

Administrative Law ÀI ge
Office of Administrative Hearings

APPEAL RIGHTS

This is a final agency decision subject to a petition for reconsideration filed within ten
days of service pursuant to RCW 34.05.470. Such a petition must be filed with the ALJ at the
address at OAH. The petition will be considered and disposed of by the ALJ. A copy of the
petition must be served on each party to the proceeding. The filing of a petition for
reconsideration is not required before seeking judicial review. 

Pursuant to Chapter 34.05.542 RCW, this matter may be further appealed to a court of
law. The Petition for Judicial Review of this decision must be filed with the court and served on
OSPI, the Office of the Attorney General, all parties of record, and OAH within thirty days after
service -of- -the- final - order. - -If a- petitionfor - reconsideration- isfiled– this - thirty -day period will begin
to run upon the disposition of the petition for reconsideration pursuant to RCW 34. 05.470(3). 
Otherwise, the 30 -day time limit for filing a petition for judicial review commences with the date
of the mailing of this decision. 
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In accordance with WAC 181 -86- 150( 3), the decision of the ALJ shall be sent by certified
mail to the Appellant' s last known address and if the decision is to reprimand, suspend, or
revoke, the Appellant shall be notified that such order takes effect upon signing of the final order
and that no stay of reprimand, suspension, or revocation shall exist until the Appellant files an
appeal in a timely manner pursuant to WAC 181 -86 -155. 

CERTIFICATE OF SERVICE

I certify that I mailed a copy of this order to the within -named interested parties at their
respective addresses postage prepaid on the date stated herein. 

Jason Len

c/o James A. Gasper, Attorney at Law
PO Box 9100

Federal Way, WA 98063 -9100
via US Mail, Certified Mail, and fax

cc: 

Catherine Slagle, Director, OPP, OSPI
PO Box 47200

Olympia, WA 98504 -7200
via US Mail and fax

Dierk Meierbachtol, Assistant Attorney General
Aileen Miller, Assistant Attorney General
PO Box 40100
Olympia, WA 98504 -0100
via US Mail and fax

Administrative Resource Services, OSPI
Matthew D. Wacker, Senior ALJ, OAHIOSPI Caseload Coordinator
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STATE OF WASHINGTON

OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE SUPERINTENDENT OF PUBLIC INSTRUCTION

IN THE MATTER OF

MICHELE TAYLOR

CERTIFICATION NO. 378311E

TEACHER CERTIFICATION

CAUSE NO. 201 1 - TCD -0001

FINDINGS OF FACT, 

CONCLUSIONS OF LAW, 

AND ORDER

A hearing was held on this matter before Administrative Law Judge (ALJ) Johnette
Sullivan on May 21 to 24, May 29 to 31, and June 7, 2012, at Yakima, Washington. The

Appellant, Michele Taylor, appeared and was represented by Joseph W. Evans, attorney at
law. The Office of Superintendent of Public Instruction (OSPI) appeared through Catherine
Slagle, director of the Office of Professional Practices (OPP), and was represented by Anne

Shaw, assistant attorney general (AAG). 

Testimony was taken under oath or affirmation from twenty five witnesses: eleven current
orformer high school students' of East Valley School District (EVSD), John Schieche (EVSD
Superintendent), Mike Messenger (EVSD Assistant Superintendent), Mark Hummel (former
Principal EVSD high school), Dorthea Seay (current Principal EVSD high school), Mark

Mochel (EVSD high school teacher and coach), Dawn Young ( EVSD high school counselor), 
Dwaine Morrison (EVSD high school teacher and coach), Erin Pitzel Uren (EVSD high school

teacher), Victoria Lamar (EVSD high school main office manager and mother ofAppellant), 
Catherine Slagle ( Director, OPP), Michele Taylor (Appellant), Kevin Taylor (Appellant's

husband), Meranda Smith (Appellant's sister), and Koreena Sedge (Appellant's cousin). 

The following documentary evidence was admitted: Joint Exhibits JT1- JT37; Appellant' s
Exhibits A -C, D (excluding withdrawn pages 17, 21 -37, 44 -54), H, L -M, O -S, Y, AEAG, and

AJ; OSPI' s Exhibits 2-6, 8 -10, 12 -13, and 20; admitted for identification purposes only
OSPI' s Exhibits 14A, 15- 19, and 20 -22. Appellantwithdrew Exhibits E -G, J -K, N, T-X, Z, AA- 
AD, and Al. OSPI withdrew Exhibits 7, 11 ( replaced with redacted version 11A), and 14B. 

After considering- the - objections and - legal- arguments_of the parties, the following
documentary evidence was excluded pursuantto RCW 34.05.451 and .461 and in furtherance
of the principles of due process: Appellant' s ExhibitAH (witness questioned about excerpted
version; full 81 -page report offered after witness excused); OSPI' s Exhibit 1 ( not compliant

1 To protect identity and confidentiality, students who testified, and students who were mentioned by
name by witnesses, are identified by letter designation. 
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with RCW 5.44.040; no witness was referred to Exhibit 1 and asked to confirm statements
attributed to the witness during testimony; and for the reasons outlined in letter to counsel
dated June 1, 2012); OSPI' s Exhibit 11A ( to which OSPI did not refer Appellant during
questioning when she testified as OSPI' s direct witness or upon cross examination when she
testified in her own defense). 

The record closed June 22, 2012. The due date for the written decision in this matter is
90 days afterthe close ofthe record, pursuant to the Administrative Procedure Act, Revised
Code of Washington (RCW) 34.05.461( 8)( a), on September 20, 2012. 

PROCEDURAL BACKGROUND

On February 11, 2010, the EVSD Superintendent sent a letter to OPP, alleging acts of
unprofessional conduct on the part of the Appellant. Exhibit JT 1. On June 16, 2011, OSPI
issued a Proposed Order of Revocation against the Appellant' s teaching certificate, from
which the Appellant appealed on July 13, 2011, Exhibit JT 4. On September 14, 2011, OSPI
issued an Amended Proposed Order of Revocation. Exhibit JT 3. 

On November 18,..2011, a review officer issued a Final Order of Suspension, after
reviewing the files and having considered the arguments of each party and the
recommendations of the Admissions and Professional Conduct Advisory Committee
APCAC), Exhibit JT 5. Appellant filed a notice of appeal on December 7, 2011. Exhibit JT

6. The matterwas assigned to the Office ofAdministrative Hearings (OAH) to assign an ALJ
to conduct an administrative hearing and issue a decision. 

OAH mailed the parties a Scheduling Notice on December 9, 2011, which set a

prehearing conferencefor January 3, 2012, and a hearing for January 19, 2012. The parties
agreed to reschedule the hearing for a two week period beginning on May 21, 2012. 

ISSUES

On January 13, 2012, the parties submitted an agreed Joint Issue Statement: 

1. Has OSPI shown by clear and convincing evidence that Appellant violated WAC
181 -86 013(3) and WAC 181 -86 -014 by exhibiting a behavior problem which endangered
the educational welfare or personal safety of students, teachers, or colleagues within the
education setting through her interactions with and treatment of Students A, B and C? 

2. Has OSPI shown by clear and convincing evidence that Appellant violated WAC
181 -87 -060 through her flagrant disregard or clear abandonment of generally recognized
professional standards in the course of her assessment, treatment, instruction, or supervision
of Students A and B? 
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3. Has OSPI shown by clear and convincing evidence that Appellant violated WAC
181 -86- 013( 3), WAC 181 -86 -014, and/ or WAC 181 -87 -060 as set out in issues 1 and /or 2
above and that a one -year suspension as set out in the Review Officer's Decision of
November 18, 2011, is the appropriate discipline in this matter? 

FINDINGS WITHDRAWN

The Final Order of Suspension issued by OSPI on November 18, 2011, was timely
appealed by Appellant on December 7, 2011. During this administrative hearing, OSPI
withdrewthree allegations, Finding No, 15, thatAppellant invited Student B over to her house
while indicating that her husband was not going to be at home, is withdrawn. Finding No. 23, 
that Appellant's mother told the high school principal that she told Appellant that Appellant
should not be texting male students like Appellant was doing, is withdrawn. The last sentence
of Finding No. 29, that Appellant refused to be interviewed for the school district investigation, 
is withdrawn. OPP continues to recommend a one -year suspension as an appropriate
sanction based on the remaining findings. 

FINDINGS OF FACT

1. The Appellant holds Bachelors and Masters Degrees in Education, and

Washington Education Certificate No. 378311 E, which was issued on June 27, 2000. Her
endorsements are in grades K -12 physical education and grades 4 -12 in health. She is not
a school psychologist or counselor. 

2. Appellant was educated in EVSD schools, where she was a student athlete. On
her

16th birthday, she rnet another EVSD athlete, Kevin Taylor. They continued to date after
he graduated and moved to Spokane to attend college on a baseball scholarship. Appellant
graduated the next year, and moved to Centralia to attend a community college on a softball
scholarship. She moved again to complete her education at Eastern Washington University. 
She continued to date Mr. Taylor through hercollege years. Appellant completed her Masters
degree at Central Washington University. 

3. In 1999, when Mr. Taylor was playing semi -pro baseball in California, he arranged
an elaborate public marriage proposal to Appellant during a game on the Fourth of July, They
were married July 1, 2000. 

4. Appellant and her husband each began their teacher careers with the Yakima. 
School District. Appellant also coached middle and high school girls' fast -pitch softball., 
volleyball, basketball, and soccer. Her performance reviews were satisfactory, 

5. Appellant's husband found employmentwith the EVSD, and they bought a home
in the district in March 2001. Mr. Taylor teaches at EVSD elementary school, 
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6. Appellant and her husband were heartbroken on the death oftheirftrstchild in 2003. 
The EastValley community in which they had grown up and to which they had returned offered
comfort and support. 

7. In February 2004, after a medically difficult pregnancy, Appellant and her husband
became the parents of triplets. The infants required extended medical care after birth. The
East Valley community again offered comfort and support, including a fundraiser of $7, 000. 

8. EVSD offered Appellant part-time work as a physical education teacher for the
2004 -2005 school year. The contract was for a 0. 50 full -time equivalent (FTE) position. 

9. Appellant's mother also works for the EVSD, as secretary to the principal and
manager of the high school' s main office. 

10. For the 2008 -2009 school year, EVSD increased Appellant's contract from 0. 50
to 0. 82 FTE. She was assigned four classes (

3rd through 6th Period) plus a Connections class

of sophomores. She was paid under the contract from 8: 52 a.m. to 3 :00 p.m. She was

assigned to second lunch. 

11. Appellant, her husband, and especially their triplets, were well known in the East
Valley community. She was a popular teacherwith satisfactory performance reviews, and welt
liked among EVSD teachers, students, and administrators. Appellant was anticipating

teaching full timeforthe 2009 -2010 school year, until EVSD placed heron paid administrative
leave on June 9, 2009. 

12. Appellant seeks reversal of the suspension order, asserting that she would not be
facing the current allegations were it not for earlier high profile sensational allegations which
resulted in criminal charges. The state failed to prove the criminal charges beyond a
reasonable doubt and Appellant was found not guilty. Described by the parties as the

statutory hearing," a civil matter followed in which EVSD sought to end the employment
relationship. The hearing officer determined EVSD failed to prove many allegations by a
preponderance of the evidence. As to the allegations which were proven, the hearing officer
concluded termination was not appropriate because the behaviors were remediable. EVSD
appealed. This third - legal proceeding followed. The more sensational and serious

allegations rejected by the jury and the statutory hearing officer are not at issue here. 

Credibility Considerations

13. Appellant describes this as a " she said -he said" case, pitting a solid member of
the community, a teacher of good character, a Christian wife and mother, against a troubled
boy from a dysfunctional familywho was emotionally and mentally unstable (Student A). OSPI

contends Appellant inexplicably behaved in a manner contrary to the tenets of her profession, 
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her employer's policies, and her Christian values, and holds her responsible because she was
the teacher and the adult in the matter. 

14. Appellant argues that StudentA's failure to preserve the contents of text messages
or the fact that he deleted them, particularly the last 200 texts exchanged June 7 -9, 2009, 
should cause the administrative law judge to infer that they would have been relevant and
favorable to Appellant or, conversely, unfavorable to the position taken by OSPI. 

15. The evidence is not simply "Appellant said - Student A said." Other students who

read the text messages supported Student A. Students described texts about events which
actually did occur. Student A knew personal details about Appellant's Iife, described to him
by Appellant. If Student A said and did the things reported by Appellant, then she did not
behave in a manner consistent with a reasonable teacher. Appellant's testimony conflicted
with that of many students, and with the testimony of Principal Hummel and Coach Morrison. 

16. Student A shared with Appellant about his Iife. In 8th grade, Student A was

suspended for initiating a fight, but the evidence establishes it was an isolated incident. He
resisted referral to a counselor. Student A witnessed a violent crime some years prior in
Mexico. A brother had drowned in a canal. One older brother was preparing for military

service, another for college. His sister had married and left home in 2008. Student A lived
with younger sisters and his mother, who spoke only Spanish. For several years, his father
was seriously ill and required hospitalization and nursing home care. His father died in

January 2009, after life support was removed. 

17. Appellant described Student A as a deeply troubled boy who was emotionally and
mentally unstable. However, Student A earned A's and B' s his freshman year in courses
including Agricultural Science, Microcomputers, Freshman English, German, Core Math, Intro
to Fitness, and World History. His choice of German as a freshman elective was indicative
of a student on a college career path. He was described by several coaches and teachers as
a quiet leader. Otherwitnesses described him as quiet and respectful. His freshman football
coach described him as a group leader, and while boys will be boys" with bad language or
telling stories, not so with Student A, who did not swear and displayed good morals. 
Sometime after June 2009, a friend asked taStuder7tA had no
and the coach approved and assured the
absenteeism or disciplinary problems at EVSD high school. No other teacher or coach

expressed a concern about Student As behavior or reported observing signs ofmental_or
emotional instability. Appellant's description of Student A was not shared by any other
teacher or witness whO regularly interacted with him. 

18. Appellant asserts she did not hide text exchanges with Student A which occurred
while she was in the presence of her mother, sister, friend, and hairdresser (her cousin). By

mid -May 2009, her husband learned she exchanged text messages with Student A. However, 
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Appellant did hide that she was sharing secrets and personal confidences about herself with
Student A. None of her supporting witnesses knew that Appellant exchanged text messages
with Student A during the school day at times he was scheduled in other teachers' 
classrooms. 

19. Appellant admits she behaved in a manner contrary to her marital vows and
Christian values at a bachelorette party in Seattle on May 16- 17, 2009. The indiscretion

should have remained private, but Appellant told Student A and he told other students. To
justify why she told Student A about the indiscretion;, Appellant told the jury in the criminal
matter that Student A was being hard on himself about mistakes he had made. She said she
mentioned the indiscretion as an example of mistakes she regretted, to explain how
everybody makes mistakes, that she apologized to her husband, and moved on from there. 
Exhibit 17, page 27. During the statutory hearing, Appellant had to concede she had not
apologized to her husband in 2009. She asserts she did not mislead the jury; rather, she tied
to Student A. Exhibit 18, pages 32 -33. In this third legal proceeding, Appellant admits the
details about the May 2009 indiscretion were revealed to her husband in spring 2010 when
she knew the information would be made public at the criminal trial. OSP 1 contends Student
A knew that Appellant had not told her husband about the indiscretion, a fact he would not
otherwise have known but for Appellant's confessing to him. Appellant explains she lied to
Student A in 2009 in order to encourage him to do the right thing. 

20. Mostwitnesses were asked to recall events which occurred three years ago in the
2008 -2009 school year. Most witnesses had previously testified about these matters twice
before in earlier criminal and civil proceedings, and some had also been deposed. 

21. To make findings supported by clear and convincing evidence, it was necessary
to assess and weigh witness testimony and documentary evidence, and make credibility
determinations. In resolving conflicting testimony, the administrative law judge considered the
demeanor and motivation of the witnesses, the, logical persuasiveness of the parties' 
positions, consistency with prior testimony, and the totality of circumstances. 

22. Based on the foregoing factors, the administrative law judge finds that OSPI' s
witness testimony and other evidence is clear, convincing, and more logically persuasive than
the Appellant' s, and has formed the basis of the Findings of Fact related to these issues. 

EVSD Daily Schedules

23. During the 2008 -2009 school year, EVSD high school students attended six class
periods daily plus a Connections class. The assignment to first or second lunch period
determined the students' and teachers' schedules for 4th period. EVSD allotted 5 minutes to

pass from one class to the next. Mondays began with staff "Collaboration," and 42- minute

class periods for students starting at 8 :50 a.m. The "regular" Tuesday through Friday periods
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were 52 minutes starting at 7: 50 a. m. On occasion the periods were shortened by 10
minutes to allow a 30- minute period at day's end fora school -wide activity. Connections was
scheduled daily for 25 minutes. The students' school day ended daily at 2: 26 p. m. 

24. Below is the "bell schedule" observed by students and teachers for the 2008 -2009
school year: 

Collaboration Monday Regular Tues - Friday Activity Day

Collaboration

1st Period

7 :50 - 8 :35

8:50 - 9:32 7:50 - 8:42

2nd 9: 37 - 10: 19 8:47 - 9 :39

3rd Period 10:24 - 11: 06 9:44 - 10 :36

Connections 11: 11 - 11: 35 10:41 - 11: 05

First Lunch

4' h Period

11: 35 - 12: 05

12 :10 - 12: 52

4th Period

Second Lunch

11: 40 - 12:22

12:22 - 12:52

5th Period 12:57 - 1: 39

6th Period 1: 44 -2:26

11: 05 -11 :35

11: 40- 12:32

11: 10 - 12:02

12 :02 - 12:32

12: 37 - 1: 29

1: 34 - 2: 26

Activity Period

EVSD Policies and Procedures

25. EVSD Staff Handbook, In August 2008, Appellant received a Staff Handbook for
the 2008 -2009 school year. Exhibit JT 12. 

26. The Staff Handbook described the Connections Program. Each staff member

serves as a " coach" to a group of approximately twenty students. The coach is responsible
to help supervise and guide the students-to-complete the requirements of the program. The
group is of students all of one grade, and remains with the coach for the four years of high
school. Each coach represents a caring staff member who encourages the students in their
group to connect in a positive man nerwithin the school, to build connections with staff, and to
understand the connections between their efforts in school and their post secondary
opportunities and success. Connections meets daily for approximately 25 minutes as a
graded class that impacts cumulative grade point average. 

7:50 - 8:37

8: 42 - 9:29

9: 34 - -10: 21

10:26 - 10:47

10:47 - 11: 17

11: 23 - 12: 10

10:52 - 11: 40

11: 40 - 12: 10

12:15 - 1: 03

1: 08 - 1 : 56

1 : 56 - 2:26
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27. To meet neW state non - credit graduation requirements, EVSD chose to monitor
and support the requirements through the Connections Program. EVSD designated

Tuesdays as the day for coaches and students to focus on the senior culminating project, 
career pathway exploration /job shadow /presentations, and community service activities. 
EVSD remained committed to its original goal to have every student reading silently every day
for 25 minutes, with the exception ofTuesday activity days as needed to comply with the non- 
credit graduation requirements. Connections is not a study hall, and reading from class room
textbooks or for homework is notappropriate. The Staff Handbook described in detail the type
of reading- related activities which might extend beyond Tuesdays at the coach's discretion, 
not at the student's discretion. 

28. The Staff Handbook section on Electronics in the Classroom states: 

It is important that all staff members consistently enforce the school expectations
regarding electronic devices at school. The policy is written as follows in the student
handbook— 

East Valley High School strongly discourages students from bringing
electronic devices to school as they are prime targets for theft. The
school will assume no responsibility for lost, misplaced, damaged or
stolen electronic devices, including no responsibility to attempt to
recover stolen electronics. Electronic devices are not permitted into
any classroom or learning environment, including the library and
auditorium, at any time, If brought to school, the student is responsible
to ensure that they are in a secured area, such as a locker, while the
student is in class. Students observed to have electronics ( Le. cell
phones, l -pods, MP3 Players, CD players, audio and /orvideo recorders, 
video games, etc.) in their possession in a learning environrnentwill be
disciplined. The possession ofcamera phones in private areas such as
locker rooms and restrooms is strictly forbidden and will carry the
consequence of a suspension for a first time offense. 

As away of modeling this expectation, teachers should also limit their own cell phone
use to non - instructional times. 

29. The Staff Handbook addresses Parent Communications a- target area from the
2007 -2008 school improvement plan to improve communication with parents. At the end of
each month, secretaries place EVSD post cards in each teacher's mail box for use to send
horse a positive note about a student. The Staff Handbook states additional cards may be
obtained from Mrs. Lamar, the EVSD high school main office manager and Appellant's
mother. A quick check -off form to communicate a concern about a student was also
developed, available in the office in English and Spanish. 
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30, The Staff Handbook section on Supervision of Students reminds teachers that
leaving students unsupervised places both the teacher and the district in a situation of
increased liability. Leaving a classroom unattended should only occur in emergency
situations. In the event a teacher finds it is necessary to leave a classroom, the expectation
is to "please notify a neighbor and minimize the time out of the classroom? 

31. EVSD Policies Nos. 5100 and 2022. The Electronic Information System and

Interschool and Electronic Mail and Message Delivery policies do not describe any of the
conduct at issue here. Exhibit JT 25. 

32. EVSD Policy No. 5242. Entitled Maintaining Professional Staff /Student
Boundaries, the purpose of the policy is to provide staff, students, volunteers, and community
members with information to increase their awareness of their role in protecting children from
inappropriate conduct by adults. Exhibit JT 26. The EVSD Board of Directors expects all

staff members to maintain the highest professional, moral, and ethical standards in their
interaction with students. Staff members are required to maintain an atmosphere conducive
to learning, through consistently and fairly applied discipline and established and maintained
professional boundaries. The interactions and relationships between staff members and
students should be based upon mutual respect and trust, an understanding of the appropriate
boundaries between adults and students in and outside of the educational setting, and
consistent with the educational mission of the schools. 

33. Policy No. 5242 further provides that staff members will not intrude on a student's
physical and emotional boundaries unless the intrusion is necessary to serve an educational
or physical, mental and/ or emotional health purpose. An educational purpose is one that
relates to the staff member's duties in the district. 

34. Additionally, staff members are expected to be sensitive to the appearance of
impropriety in their own conduct and the conduct of other staffwhen interacting with students. 
Staff members will discuss issues with their building administrator or supervisor whenever
they suspect or are unsure whether conduct is inappropriate or constitutes a violation of the
policy. The EVSD Board supports the use of technology to communicate for educational
purposes. However, employees are prohibited from inappropriate online socializing or from
engaging in any conduct on social networking Web sites that violates the law, district policies
or other generally recognized professional standards. The policy does not mention text

messaging. 

35. Policy 5242 provides illustrative examples of inappropriate boundary intrusions by
staff members which constitute unacceptable conduct. Examples included: 

a. Singling out a particular student or students for personal attention and friendship
beyond the professional staffstudent relationship; 
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b. For non - guidance /counseling staff, encouraging students to confide their personal
or family problems andlor relationships. lfa student initiates such discussions, staff
members are expected to refer the studentto appropriate guidance /counseling staff. 
In either case, staff involvement should be limited to a direct connection to the
student's school performance; 

c. Banter, allusions, jokes, or innuendoes of a sexual nature with students; 

d. Disclosing personal, sexual, family, employment concerns, or other private matters
to one or more students; 

e. Maintaining personal contact with a student outside of school by phone, email, 
Instant Messenger or Internet chat rooms, social networking Web sites, or letters
beyond homework or other legitimate school business) without including the parent/ 

guardian. 

Exhibit JT 26, page 3. 

36. Policy 5242 further provides that, whenever possible, staff should avoid situations
which can create actual impropriety or the appearance of impropriety, including being alone
with an individual student out of the view of others, inviting or allowing individual students to
visit the staff member' s home, or social networking with students for non - educational
purposes. If unavoidable, the activities should be pre - approved by the appropriate
administrator. Lacking pre - approval, the staff person must report the occurrence to the
appropriate administrator as soon as possible. 

37. EVSD Policy 3416. The policy regarding Medication at School anticipates that
under normal circumstances medication will be dispensed before and/or after school hours
under supervision of the student's parent or guardian. For school -day dispensing, each

school principal may designate two staff members to administer prescribed or non- prescribed
oral medication. The policy provides for adoption of procedures in each school, including
written authorization from a parent and as needed, from a physician or dentist. Exhibit JT 37. 

38. Appellant was not a staff member designated to administer oral medications to
EVSD high school students. 

EVSD Staff Traininc

39. In August 2009, Appellant participated in three staff training sessions. EVSD
training for athletic department staff specifically defined proper and improper behavior
between coaches and students, relationship boundaries, and avoiding behavior which is
inappropriate or could be perceived as inappropriate. An all -staff training addressed sexual
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harassment and reviewed EVSD policies and procedures. EVSD written policies did not

specify newertelephone technology like text messaging. Each administrator provided training
related to building- specific policies and procedures. The orientation at EVSD high school and
subsequent periodic staff training included forms and procedures for its team approach to
responding to teachers who reported a student -of- concern. 

Student B

40, Appellant's telephone records detail the date and time of two telephone calls and
over 350 text exchanges with Student B. Exhibit ,3t 35. 

41. On Saturday, October 4, 2008, at 2:25 p.m., Appellant sent a text message from
her cellular phone to the cellular phone of Student B. She did not receive a reply text. 

42. A month later, at6:14 p.m., on Wednesday, November 11, 2008, Appellant sent a. 
second text message to the same number. A reply text was received to which Appellant
responded, and Student B sent her an incoming text one minute later. The four -text

conversation was completed in about 38 minutes. 

43. Appellant explains she initiated the texts after she saw the name "Hottie" in her list
of contacts on her cellular phone. She was curious about who had accessed her cellular

phone and added the contact and decided to text the number. She learned it belonged to
Student B. Appellant did not delete Student B's telephone number from her contacts list. 

44. Student B was a sophomore. Appellantwas his Connections coach. After June

2009, Student B transferred to another school. 

45. Appellant initiated a 9 -text exchange with Student B starting at 2: 15 p.m. on Friday, 
January 30, 2009. 

46. Appellant sent one text to Student B on Wednesday, February 25, 2009, at 6: 56
p. m., but received no reply. 

47. Shortly after mid night on Saturday, February 28, 2009, Appellant sent one text to
Student B, but received no reply. 

48. Appellant sent a text to Student B on Tuesday evening, March 3, 2009. A total of
8 texts were exchanged between 5: 28 p. m. and 7:33 p.m. Appellant and Student B did not
exchange another text for eight weeks. 

49. Appellant initiated a text exchange with Student B on Tuesday, April 28, 2009. 
Between 12 :42 p. m. and 4:54 p. m., they exchanged over 45 text messages. Early the next
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morning, starting at 5: 38 a. m., Student B initiated a text exchange with Appellant, which
continued until 11 :33 a. m., when he placed a one minute telephone call to Appellant. 

50. Appellant and Student B continued to text over the next two weeks, with some
exchanges initiated by Appellant and some initiated by Student B. The texts were exchanged
from very early morning to very late evening, weekdays and weekends. 

51. Appellant asserts the content of the text conversations with Student B concerned
the advantages and challenges of participating in the Running Start program for his junior and
senior years. She recalls Student B was a twin, and near Mother's Day she reminded him that
mothers of multiples are special and to treat his mother well. She also told him about her
weekend plans to go to the Bloomsday run. Theirfinal text conversation occurred on Friday
afternoon, May 15, 2009. 

52. Appellant admits she violated EVSD policy when, without a medical note or
parental permission, she provided an over-the-counter medication to Student B. Other than
her claim she knew Student B suffered migraine headaches, Appellant admits she acted
without knowledge of Student B's allergies, the potential for interaction with other medications, 
and his medical history. 

53. Appellantwas alone with Student B when she dispensed the medication. Teachers
are often alone with a student at school during the school day. Examples of common

situations include testing, the student first to arrive for class or last to depart, and

conversations after class. The evidence does not clearly and convincingly establish that in
being alone with Student B, Appellant departed from EVSD' s expectations. 

54. On June 8, 2009, Appellant made an unusual request to the school counselors who
monitored Running Start participants. She asked if it would be okay if Student B stayed

assigned to her Connections class and that she be the one who would monitor his fulfillment
of non- credit graduation requirements starting in the 2009 -10 school year. Running Start
students attend class at a community college campus rather than the high school. The

counselors sought input from the principal, who replied it was Appellant's call provided she
understood Student B would remain her responsibility. A counselor told Appellant it was
easiest to get the kids' cell phone numbers to contact them about upcoming deadlines and
the like, and Appellant asked the principal if it would be acceptable for her to do the same with
Student B. The principal replied " the word of the - day is document," and that Appellant was

to keep a written log ofevery time and the manner in which she communicated with Student
B as "you never know how or why it will get turned back on you." Appellant did not tell the

principal she was already communicating about Running Start with Student B and had been
doing so for months, orthat she had not thought to keep a written log of the communications. 

55, Rumors about an inappropriate relationship between Appellant and Student B
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circulated amongst some EVSD high school students during the 2008 -09 school term, but
were not heard by Student A. 

Student A

56. Student A was age 14 when he started his freshman year of high school at EVSD
in the 2008 -2009 school year. In second semester, Appellant became his 5th period Fitness

teacher. Student A played freshman football, and in spring he played baseball. 

57. All baseball players, freshmen to senior class, start the season with joint practice
sessions the first week of March. During the 2009 joint sessions, Mr. Taylor directed the
running and conditioning assignments. Mr. Taylor had taught and coached Student A in

elementary school. on Thursday, March 5, 2009, Mr. Taylor was watching players run and
talking to players as they were going by when he was deeply offended by Student A. 

58. When he testified at Appellant's criminal trial in June 2010, Mr. Taylor stated that
Student A passed by and asked, ,' Coach Taylor, how was your day today ?" Mr. Taylor

testified: 

said, Good. And he very sarcastically and with a smile that I' ll never forget, a cocky
smile, said, So was Ms. Taylor's. And l did not take that correctly at all. I was -- I

thought he was talking, obviously about my wife and in a very sexual manner. And so
I stopped him from running at that point and brought him over to me, called him over
to me, and told him specifically how that was very disrespectful for me as a
coachfplayer relationship that you are talking about my wife, And he' s just standing
there listening to the conversation, staring at me and listening. And I continued to tell
him how disrespectful that is. 1- iow that cannot be allowed. She is a teacher of yours. 
I' m your coach. There's a separation of this baseball field as my wife to be
mentioned, But you need to know that I' m your coach, you' re a player, and that she's
your teacher and you are the student and thatwhat you said was not taken very well. 
And so l told the rest of the team at that time, which I did have to shout, because we' re
running the perimeter of the baseball field. I had to shout that we had an extra two

laps for that comment. 

Exhibit 21, page 30. 

59. At this administrative hearing in 2012, Mr. Taylor still considered Student A's
remark to be sarcastic and intentionally sexual in nature, but his testimony differed about the
remark itself. Instead of "So was Ms. Taylor's," which Student A has consistently said was

intended as a reference to Ms. Taylor's day also being a good day, Mr. Taylor now claims the
remark was "So was Ms, Taylor." 
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60. Mr. Taylor's description of Student A as just standing, staring, and listening, while
Mr. Taylorcontinued torepeat how StudentA was disrespectful, is consistent with StudentA's
description of being in shock because he did not know what he had said to upset Mr. Taylor. 

61. Mr. Taylor later told Appellant that Student A had remarked about her in a sexual
way. He told her he punished all the players by requiring them to run extra laps. Mr. Taylor
knew the reaction of the other ball players, while Appellant observed Student A was being
teased by other students at school. They talked about these observations extensively. 
Appellant observed a noticeable change in StudentA's behavior at school. He had been an
eager, communicative student, but avoided and barely spoke to Appellant during 5th period
Fitness. Appellant spoke to StudentA to ease the situation, and his embarrassment ended
within a week or so, 

62. Text exchanges. Seven weeks later, beginning April 24, 2009, Appellant
exchanged the first of over 1, 100 text messages with Student A. A few days after the text
exchanges began, Student A turned 15 years of age. 

63. On Friday, April 24, 2009, it happened that StudentA was one of several students
who did not have parental permission to go on a freshman field trip to visit Heritage University. 
Appellantwas one of the teachers assigned to supervise the freshmen who remained behind. 
She decided to use the time to clean up the gym and fitness areas. Appellant allowed

students to openly use electronic devices in the gym' s wrestling area during at least the last
45 minutes of the school day. 

64. StudentAwas using a new touch screen cellular telephone which could play music. 
Appellant sat down next to Student A and asked how to use the new style phone. Appellant
provided her personal cellulartelephone number, and at 1: 49 p.m., a text message was sent
from Student A's cellular telephone to her personal cellular telephone. She replied from her
personal telephone with a text back to Student A at 1: 51 p. m. Exhibit .3T 34, page 1. 

65. Appellant did not tell anyone about the exchange. Student A immediately told

Student F, who had been seated nearby, that the Appellant had given her cellular telephone
number to him, and showed Student F the text she had sent to him; Student A also told

Student 1 about how he and the Appellant had each others' numbers. 

66. On Monday, April 27,- 2009, at 12: 51 p. m., Appellant sent Student A one text

message just before the end of her lunch period and Student A's 4th period class. Student A

did not reply on April 27, 2009. 

67. Appellant's behavior on April 27, 2009, and the days following, was not consistent
with her description of the text she sent to Student A on April 27, 2009. Appellant claims a
student's remark that Monday morning caused herto be concerned Student A was telling other
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students he had her cellular number. She wondered what he might be saying about her, and
whether he might be sharing her cellular number with other students. Appellant did notspeak
privately with Student A to discuss her concerns before or after class, after school that day, 
or at any time. Appellant did not delete StudentA's telephone number from her contacts list. 
Appellant did not reprimand or discourage Student A the next day when he sent her a text at
9: 13 a. m. Exhibit JT 34, page 1. Instead, she replied to StudentA with a text sent at 9 :19
a. m., ten minutes prior to the end of Student A's 2' period class with another teacher. 

Appellant gives no explanation for how her concerns were allayed or resolved. 

68. It is more credible and logically persuasive, considering the totality of the
circumstances, that a 14 -year old boy would recall a text sent by a teacher just before he
enters her class. Student A's description is consistent with descriptions by other students of
the flirtatious nature of later text messages. Student A's description is not inconsistent with
the events which followed, including extensive text exchanges before, during, and after class
on school days, on weekends, and . all hours of the day and night. His description is not

inconsistent with Appellant's subsequent disclosures about intimate details of her personal
life. It is found that the substance ofAppellant's text message to StudentA on April 27, 2009, 
was to not text anything too bad because her husband was the jealous type. 

69. Appellant and StudentA exchanged text messages from April 28, 2009, until on or
about May 12, 2009, the contents ofwhich were general in nature, asking about each other's
day, or StudentA asking for advice about girls. Appellant and Student A disagree regarding
the content of text messages exchanged thereafter through June 8, 2009. 

70. Regarding the text messages between his wife and StudentA, Mr. Taylor testified
at the June 2010 criminal trial, and at this administrative hearing in 2012, that he was
completely fine with it." Exhibit 21, page 30. He credibly explained the positive influence of

teachers and coaches in his own life. Hewes willing to guide and help students, and believed
his wife had the same attitude. However, he is barely able to concede even the possibility of
other meanings of the March 2009 remark, and does not believe that Student A'swords could
be interpreted as non - sexual. Mr. Taylor expressed strong emotion as he recounted his still - 
vivid memory of the remark. He remains convinced three years later, as he was convinced
on March 5, 2009, that StudentA intended the sexual nature of the remark, and intended to
show disrespect toward Mr. Taylor right to his face. The evidence is clear and convincing that
Mr. Taylor was not aware, day-to-day, of the volume of text exchanges, frequency of text
exchanges, or time of day of text-messages-exchanged _between Appellant and Student A. 

71. Mr. Taylor clearly understood the standards for acceptable boundaries with
students, and in that context he was fine with some conversation and limited text messaging
strictly to mentor Student A. When Mr. Taylor learned from Appellant some of Student A's
confidences about his family, Mr. Taylor suggested Appellant invite Student A to a family
dinner. The suggestion was consistent with his upbringing, his supportive attitude, and his
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understanding of acceptable boundaries to encourage students to broaden rather than isolate
their community connections. He trusted his wife and her representations. 

72. No party or witness to this administrative hearing preserved any of the text
messages exchanged between Appellant and Student A. Appellant's relatives and friends
did not read the incoming or outgoing texts on her cellular telephone. Student As cellular
telephone could store only 200 texts, and beyond that the chronologically oldest texts would
be deleted one -by -one. Some days Student A exchanged 100 -200 texts and found the
automatic delete function to be a hassle. Sometimes he selected "delete all" to start over. 
There were no texts stored when he submitted his cellular phone memory card for examination
by school authorities ©n the afternoon of June 9, 2009. 

Other Students

73. Other students read textsfrom Appellant in StudentA's cellular telephone in -box, 
or were with Student A when an incoming text arrived from Appellant. Student A also

forwarded some of Appellant's texts to other students. 

74. Student F was not a close friend of Student A, but also missed the freshmen field
trip on April 24, 2009. Student F was seated on the wrestling mat next to Student A.. Some
students were sending texts or making calls on cellular telephones. Appellant did not stop any
students from using cellular telephones. Student F saw out of the corner of his eye that

Appellant sat down and talked to Student A for about 10 minutes. Student A told him that
Appellant had asked how to send a text, and displayed his telephone to show Student F he
had a text from Appellant. Student F read a text from Appellant that said "Hi" or something
similar. Student A latertold Student F that he and Appellant were exchanging text messages, 
but Student A did not show or describe any additional texts to Student F. Exhibit 8. 

75. StudentA told freshman Student 1 about how he and Appellant came to have each
others' numbers. He showed Student 1 textmessages from Appellant, and also forwarded text
messages from Appellant. Student I was with Student A as he received an incoming
message from Appellant. Student I read about 20 -30 text messages from Appellant. Student
I described Appellant'stexts as initially casual and fairly benign. Overtime, the content of the
Appellant's texts to Student A became more personal and flirtatious, like friend to friend rather
than teacher to student. Student I recalls reading texts like "5th period is my favorite because

I get to see you," or "see your smile, -and _ìf 1_was in high school you would be my type," and

really wishing she could talk to Student A about a book in a textwith a sad face icon. Student
I recalled a text about Appellant getting married too young or too soon, and a text to the effect
that Mr. Taylor found out about the texting, but believed Appellant when she said she was
mentoring Student A. Student A indicated to Student i that he had asked Appellant to stop
texting. Student l recalls Student Awas upset, shocked, and confused while recounting a late - 
night telephone conversation with Appellant. After reading texts from Appellant like "I feel like
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I' ve been broken up with," and " I am sorry I made you feel uncomfortable," Student I urged

Student A to tell a teacher or coach about it. Student I was a model student with excellent
grades, and an articulate, thoughtful witness. Exhibit 2. 

76. Student D was a junior. He read a text message on Student A's phone from
Appellant. The text message was something about Appellant being in Seattle at a
bachelorette party, and that she had been drinking. StudentAtold Student D that Appellant
kissed someone at thebachelorette party. Student D saw a few texts and cannot recall the
exact wording, but the content left him with the definite impression Appellant thought Student
A was "hot." The texts were not like a self-esteem style cheer up, but more flirty. Student A did
not appearto be bragging. Student D was not in any ofAppellant's classes. He and Student
A played football and volleyball together, but they were not close friends. Student D graduated
with an overall 3. 24 GPA. Exhibit 3. 

77. Student G was one of Student A's best friends. Student G' s overall GPA for high
school is about 3. 3, which was maintained while playing sports and having an outside job
through most of high school. Student G' s initial impression was that Student A was
comfortable exchanging texts with Appellant. Student G thought the texts he saw seemed

kind of personal, not like what he would expect a teacher to send to a student. Student G
recalls being in the school gym with Student A and the topic of discussion was a text from
Appellant regarding a bachelorette party in Seattle whereAppellant did something she wasn't
supposed to do. Student G can no longer recall if he actually read texts about the party, or if
Student Ajust talked about them. Student G's impression was that Appellant had cheated on
her husband. Student G observed Student A was sometimes comfortable and sometimes
uncomfortable about exchanging texts with Appellant. Student G understood Student A

wanted Appellant to stop texting, but he didn't know how to get Appellant to stop. Exhibit 4. 

78. Student E was a good friend, but not a best friend, of Student A during their
freshman year. Student E thought it was weird Student A and Appellant were exchanging texts
and did not know what to think about it. Student E saw only one text message from Appellant
on Student A's phone, something about if Appellant was in high school Student A would be
her type of guy. Student E teased Student A and StudentA stopped sharing texts with Student
E. StudentA did not talk much about Appellant. Student Ewas not interested in talking about
the text exchange because Student E did not think itwould turn out good for anyone. Student
E maintained an overall high school GPA of 3. 0. Exhibit 5. 

79. Student J was a junior and was not close to StudentA, but they knew each from
athletics and were related by the marriage of their older siblings. On Saturday, June 6, 2009, 
they attended a tournament in Ellensburg. StudentJ recalls he was approached by Student
A at lunch, and Student A began to talk about text messaging with Appellant. Student J was
initially skeptical until StudentA opened his cellular telephone and scrolled through a "bunch" 
of texts from Appellant. Student J can only remember the content of a few texts. Student J

Findings of Fact, Conclusions of Law and Order
Cause No. 2011 -TCD -0001
Page 17

Office of Administrative Hearings
32 N Third Street, Suite 320
Yakima, WA 98901 -2730

509) 249-6090 ( 800) 843-3491
FAX (509) 454-7281



recalls one text, something about "why can'ttwo people be together in the same house, one
with hormones and one who hasn' t done anything in a while." Student J cannot recall the exact

wording, but " hormone" was memorable because it seemed very odd that a teacher would
send a message about hormones to a student. StudentJ recalled another text, something like

1' m worried you' re not texting me," or "you haven' t been texting me back." Student A told

Student J about a late -night phone call where Appellant was purportedly in the garage so her
husband would not find out they were talking. Student J understood Student A wanted to stop
exchanging texts with Appellant. Student J told Student A to talk to Coach Morrison about the
situation. Exhibit 6, 

80. Student L was a sophomore and related to Appellant by marriage. Student L could
not believe the rumors he heard about text exchanges between Appellant and Student A. He
did not like that a member of his family was the subject of rumors. Student L did not go to
Appellant or to Mr. Taylor. Student L talked directly to Student A, whom he knew from the
March 2009 football conditioning. They were not on the same team and were not friends. 
Student L asked if Student A was texting Appellant. StudentAtook out his cellular telephone
and showed a text from Appellant. Student L does not recall the content, only that it did not
cause him concern. Student L asked if Student A had sent any pictures, and Student A
replied he had not. Student L and Student A differ slightly in their recollection of whether
Student L asked if any texts were inappropriate or asked ifthey were sexual, but agree that
Student A replied, "No." 

Other Objective Evidence

81. The testimony of student witnesses was consistent with other objective evidence. 
Appellant attended a bachelorette party in Seattle, on May 16, 2009, where she consumed
alcoholic beverages. Appellantsend text messages to StudentAfrom Seattle on May 16 and
1.7, 2009, the last sent at 3 :53 a.m. Exhibit JT 34, page 6. Appellant disclosed to Student A
that she had kissed a man not her husband while at the Seattle bachelorette party. Appellant
hosted a bachelorette party at her home on June 6, 2009, after which the party moved to a

Yakima bar. She exchanged text messages with Student A through the afternoon and early
evening of June 6, 2009, and from 9: 23 p. m. until herfinal two messages at 10: 33 and 11 :08
p. m., Appellant continued to text Student A past midnight, sending him a text at 12: 12 a. m. 
on June 7, 2009. Appellant sent a textto Student on June 6, 2009, at 10 :5.9 a.m., and she

sent enough texts to constitute a "bunch" on June
4th ( 31 texts) and June

5th ( 14 texts). On

June 4 and 5, 2009, Appellant talked for 73 minutes by telephone with Student A starting at
11 :45 p. m., and continuing past midnight, while in her garage. Exhibit JT 34, pages 13 -14. 

82. In an effort to explain her decision to leave the house on June 4, 2009, a school
night, for a late- nighttelephone call with Student A, Appellant and her husband described their
home routine, his early bed time, that he was a light sleeper, and the layout of their home
including the heated office /exercise area in the adjacent garage. It is not necessary to. 
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determine Appellants motive for going to the garage to speak to Student A. It is sufficient to
find that, on June 4, 2009, Appellant exchanged numerous text messages with Student A

starting at 7: 14 a.m. and continuing throughout the day and into the evening. Appellant

initiated the final text exchange at 9:48 p. m, which continued every few minutes through her
last text at 11: 31 p. m. Appellant invited StudentA to telephone her, she accepted his call at
11: 45 p, m., and they talked for 73 minutes. Exhibit JT 34, page 13. 

83. Appellant admits to the quantity, dates, and time of day of the telephone calls and
text messages she exchanged with StudentA, who was a boy half her age. She admits that
she shared with Student A many details about her personal life, including details of her high
school years, dating her husband, the death of her first child, a difficult pregnancy, a family
outing to the Btoomsday run, and the indiscretion at the Seattle bachelorette party. 

84. Then and now, a text exchange between an EVSD teacher and student is rare
except for the occasion a coach might text the team that practice was delayed. Students

agreed it was weird or strange or odd for a teacher to be sending any text messages to a
student. Between January 2009 and June 2009, Appellant exchanged less than 140 text
messages with all other persons, compared to over 350 with Student B and over 1, 100 with
Student A. 

85. Appellant did not think it was inappropriate to exchange texts during the 5- minute

passing time between class periods, or during the first and last five minutes of Fitness
classes. She explained gym class did not start and end like academic classes; rather, her
students spent the first and last five minutes ofthe class period suiting up or down in the locker
room. Appellant noted the Staff Handbook section on Electronics in the Classroom urged
teachers to limit their own cellular phone use to non- instructional times. Exhibit JT 12. 

Appellant contends passing time and the suit-up, suit-down times are such "non-instructional" 
times. 

86. Appellant offered no explanation for exchanging multiple texts with Student A at
times he was attending other teachers' classes. Appellant offered no explanation for

exchanging multiple texts with Student A at times he was scheduled in another teacher's
Connections class and supposed to be engaged in 25 minutes of silent reading. Appellant's
contention is contrary to the EVSD policy regarding student use of electronic devices. She
asserts, without any objective support, that each teacher had discretion regarding

enforcement of the Electronic Devices policy during class or instructional periods. 

87. Excluding the first exchange on April 24, 2009, on 17 school days Appellant and
StudentA exchanged texts during the times he was scheduled to be in a class. The number
of text conversations during class time cannot be determined from the evidence because of
the possibility that, on- a few days, EVSD departed from the published schedule due to
conferences, late starts, or other activities. However, the evidence is clear and convincing that
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on at least a dozen school days, at times when Student Awes in another teacher's class room, 

he and Appellant were exchanging texts. 

88. Appellant's claim that policy enforcement was at the discretion of the classroom
teacher during Fitness class is not credible. She admits to an absolute ban or prohibition on
using cellular telephones in the locker rooms, and students do not carry electronic devices
while in gym suits. She confirms the Physical Education Department teachers were aware
of risks associated with cellular telephone cameras in the locker rooms. Nevertheless, her
telephone records show text exchanges during the first five or last five minutes of

5th

period

Fitness, time Student A could be in the locker room suiting up or down. 

89. Appellant admits she exchanged texts with Student A while in Seattle at a
bachelorette party where she consumed alcoholic beverages. She does not deny her
telephone records show a text to StudentA in the early hours of Sunday after the party. She
admits she has no memory of the 3: 53 a.m. text. 

90. Appellant admits her telephone records show nine telephone calls exchanged with
Student A. She claims she missed the call from Student A the evening of the second
bachelorette party, June 6, 2009. She does not deny the time of day of other calls, including
during the school day and two late -night telephone calls on June 4 and June 8, 2009. She
admits she never informed Student As parent about the personal contact by telephone
communication after school hours. 

91. Appellant's stated purpose. Appellant's stated purpose for exchanging texts and
telephone calls with Student A is inconsistent with EVSD policy and reasonable standards for
teachers' behavior. She contends the text exchanges had an educational value to the extent

that her assistance enabled StudentA to function at school following the death of his father, 
and amidst other family struggles. Appellant claims she initially engaged in the text
conversations in an attempt to be a caring, accessible teacher, because students often find
it easier to communicate about personal matters with younger teachers like herself, After

StudentA raised more serious subjects, she continued text exchanges and telephone calls
because she believed she was the only adult that Student A trusted. She claims he

repeatedly declined her encouragement that he discuss matters with a counselor. She claims
she realizes now it was a mistake to believe she could counsel and mentor Student A, and
admits her attempts to counsel failed, 

92. EVSD policy defines an educational purpose as one that relates to the staff
member's duties in the district. Exhibit JT 26. During the 2006 -2007 school year, Appellant
taught health class while the regularteacherwas on maternity leave. it may have been proper, 
in a class focused on child development and family relationships, for Appellant to discuss with
a student her own experiences as a wife and mother, or details regarding her youth, or

pregnancy. Appellant's text exchanges and telephone communication with StudentA did not
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relate to the fulfillment of her duties as Student A's Fitness teacher. 

93. Appellant's actions encouraged StudentAto confide in her about his personal or
family problems and /or relationships in violation of EVSD Policy 5242. Exhibit JT 26, page
3. When a student initiates such discussions, a teacher is expected to refer the student to the
appropriate guidance /counseling staff. 

94. During the 2008-2009 school year, the duties of EVSD's high school counselors
were focused on testing and test administration. However, Appellant knew the counselors. 
She spoke to a counselor about the Running Start program, and sent an electronic mail to a
counselor about Student B. She could have spoken to a counselor about Student A. The

counselors maintained an open door and remained available to teachers and students during
both first and second lunch periods. The counselors met weekly with high school
administration and other colleagues to address or follow -up on reports of a student -of- 
concern. The reports of a student -of- concern were made orally and in writing by teachers, 
students, administrators, and the counselors. Appellant talked to StudentA about whether he

should talk to a school counselor. Appellant's behavior in continuing to attempt to counsel
StudentA regarding his home and family circumstances was not consistent with the behavior
of a reasonable teacher or EVSD policy. 

95. Appellant's stated purpose of counseling or mentoring was not limited to a direct
connection to Student A's school performance, or to his performance in her

5th

period Fitness

class, in violation of EVSD Policy 5242. Exhibit JT 26, page 3. 

96. EVSD policy prohibits teachers from maintaining personal contact with a student
outside of school by telephone without ingluding the parent. Exhibit JT 26. Appellant

maintained personal contact with Student A by telephone through oral conversations and
typed text messages without knowledge or permission of his parent, in violation of EVSD

policy. 

97. Failure to refer for counseling. Appellant described Student A as emotionally and

mentally unstable by late May and early June 2009. To the jury in the criminal trial, Appellant
described Student A as " raging mad," " tanking," and " just falling apart" during text and
telephone communication. Exhibit 17, pages 13 -14, 21, and 52. Other teachers, 

administrators, and students described Student as confused. Students 1 and J knew that

Student A -was upset about a late -night telephone call which occurred on June 4, 2009. — 

98. Appellant knew or should have known by late May or early June 2009, that Student
A was upset and wanted to stop communicating by telephone with her. Her claim that she
decided to stop the text exchanges and that she told Student that he would need to be the

one to reopen communication, is not consistent with her behavior between June 4 and 9, 
2009. Appellant did not alert StudentA's mother, his other classroom teachers, the school's
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counselors or administrators, to his unstable condition, or even attempt to do so. Appellant

departed from EVSD policy when she did not seek advice from her professional colleagues
about how best to respond to concerns she allegedly had for Student A. 

99. Multiple teachers and/ or administrators gave clear and unambiguous testimony

regarding the role and responsibility of a teacher when responding to a student in troubling
circumstances as described by Appellant. A teacher is the adult and the person responsible
to make difficult decisions in the best interests of a student, including the decision to make
referrals to counselors or administrators with the professional credentials and expertise to

actually counsel a student. 

100. When StudentA.spoke to Coach Morrison, the coach immediately recognized his
responsibility to seek advice and counsel from the high school principal. Teachers and

administrators all easily identified "red flags " regarding the kind of behaviorwhich Appellant
attributed to Student A. They described Appellant's behavior toward Student A as
inconceivable and unfathomable. Appellant departed from accepted teaching standards and
EVSD policy when she failed to make referrals to counselors or administrators. Her behavior
singled out Student A for friendship or personal attention in violation of EVSD Policy 5242. 
Exhibit JT 26, page 3." 

101. Appellant violated Student A's trust when she shared the stories he had confided
to her with her mother, her sister, her hairdresser, and a friend she knew was Student's A's
neighbor. None were teachers or counselors. Their perception of Appellant as a caring
teacher does not excuse Appellant's failure to comply with accepted teaching standards and

EVSD policy when she failed to inform the appropriate EVSD professionals of her beliefs
concerning the Student's fragile state of mind. 

102. Appellant's decision to share extensively with StudentA personal information about
herself was inconsistent with EVSD policy for appropriate teacher /student boundaries, 
relationships, and avoiding actual or the appearance of inappropriate conduct. 

103. Appellant knew or should have known by late May or early June 2009 that Student
A was upset and expressing a desire to stop communicating with her. Her claims that it was
she who decided to stop the text exchanges and that she told Student A that he would need. 
to be the one to reopen communication is not consistent with her behavior between June 4
and 9, 2009. 

Student As "Threat." 

104. Appellant sent a text to StudentA on Monday, June 8, 2009, at 7:53 p.m., to which
he replied with a one - minute telephone call They exchanged texts throughout the evening, 
seven between 10 :20 p. m. and 10:29 p.m., followed by a 15- minute telephone call initiated
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by Appellant. She testified in the criminal matter that during this telephone call Student A
threatened to go to school the next day and ruin her life. Exhibit 17, page 23. 

105. Appellant saw Student A at school on Tuesday, June 9, 2009, . but he was absent
for 5th period Fitness class. Appellant left the high school building, went to the main office
building, spoke to her mother, and learned Student A was in the office talking with Principal
Hummel and Coach Morrison. She returned to the high school and taught 6th period Fitness

class. She denies any urgency, but she did not tell a neighboring teacher she needed to leave
the building and ask that students be supervised for any part of the 5th period suiting -down
time, for passing time, or for

6th

period suiting -up time. 

106. Appellantdid not immediately tell her husband that StudentA had threatened her, 
even though she claimed the source of Student A's angerwas the betrayal he felt after learning
that Appellant had shared his personal confidences with her husband. Exhibit 17, page 21. 

107. On June 9, upon arrival at school, Appellant did not tell Principal Hummel she had

been threatened by Student A. Even if Appellant initially did not believe StudentA would carry
through with the threat, she still did not tell Principal Hummel about his threat after she saw
Student A in the office with Coach Morrison and Principal Hummel. Appellant did not tell

Principal Hummel about the threat when, at day's end, he informed her that she was being
placed on administrative leave pending investigation into serious allegations made against
her. The next day, at a meeting on June 10, 2009, Appellant did not mention the threat to
Principal Hummel or the EVSD Superintendent. 

108. There is no evidence thatAppellant immediately told her union representative about
receiving a threat. There is no evidence that Appellant or her union representative reported . 
the threat to EVSD or any other authority. 

109. At passing time before 5th period on June 9, 2009, Coach Morrison was standing
in his classroom doorway monitoring students in the hallway. His classroom was the last
doorway before the gym where Appellant taught Fitness class. Student A asked if he could
come into his room. Student A did not want to go to Fitness class. Coach Morrison sought
more information, and Student A began to describe text and telephone communication with
an unnamed teacher. After about ten minutes, he told Coach Morrison the teacher was
Appellant. Coach Morrison understood StudentAwanted to hide and not attend Fitness class
for the nextfewdays until school ended on June 11, 2009. Coach Morrison told StudentA he
thought this information was the kind that needed to be reported. Coach Morrison understood
Student A did not want to getAppellant in trouble, but did want the communication to stop. 

110. Coach Morrison explained to StudentA that as a teacher it was his duty to do what
was bestfor Student A. He told Student A towait while he sought the advice of the principal. 
After speaking to Principal Hummel, Coach Morrison told Student A he needed to tell the
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principal. He offered to accompany Student A. If Student A refused to tell the principal, Coach
Morrison stated he would tell because it was his duty. Student A accompanied Coach
Morrison to the principal' s office and told Principal Hummel about text exchanges and late- 
night telephone calls with Appellant, and he details about Appellant's personal life. Shortly
after informing EVSD authorities, Principal Hummel was told to inform the building union
representative a meeting was needed with Appellant, and to verbally inform Appellant she was
being placed on paid administrative leave pending investigation

111. Appellant's reaction to Principal Hummel. Appellant claims she remained silent

during the June 9, 2009, meeting and made no mention of StudentA or his threat because
Principal Hummel would not permit her to talk, and because before the meeting began her
union representative told her to remain silent. Appellant did not offer the testimony of the third
person who attended the meeting, her union representative, who reportedly witnessed that she
remained silent before Principal Hummel, 

112. Principal Hummel has informed teachers about pending investigations and has
observed the reaction of many teachers. Student A had just disclosed details about

Appellant's personal life reportedly learned during text and telephone conversations with
Appellant, and Principal Hummel anticipated Appellant's reaction would be something like, 
Gosh, 1 need to tell you about Student A." He was surprised when she made no mention of

Student A. Appellant repeatedly said she had no idea what the allegations could be about. 
She continued to ask for details to learn what these allegations might be. Principal Hummel

repeatedly stated he could not discuss the details with her. Appellant did not mention she had
been concerned enough about StudentA's absence from her 5th period class that she found
it necessary to leave the gym, or that she had recently observed Student A meeting with
Principal Hummel. 

113. EVSD Policy 5242 expects teachers will discuss issues with their building
administrator or supervisor whenever they suspect or are unsure whether conduct is
inappropriate or constitutes a violation of the policies regarding teacher /student boundaries, 
Exhibit JT 26, page 1. The policy expects teachers to be sensitive to the appearance of
impropriety in their own conductwhen interacting with students. At no time during the 2008 - 
2009 school year did Appellant discuss with Principal Hummel or other EVSD authority her
interactions with Student A. 

114. Appellant's testimony at this administrative hearing and the prior criminal trial that
a million things" came to mind aboutwhat Principal Hummel was talking about is not logical. 

Exhibit 17, page 52. It is inconsistent with her other claims that Student A had recently been
raging mad, tanking, falling apart, and had threatened her. A reasonable teacher in

Appellant's situation would have immediately regretted sharing personal information with a
freshman boy, and such regret would likely have immediately come to mind. A reasonable
teacher with Appellant's actual knowledge of the full extent of the text exchanges would have
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immediately thought about having to explain herself. Appellant's testimony on this point is not
credible. 

115. Appellant's failure to inform Principal Hummel of a threat made by StudentA was
inconsistent with EVSD policy, common practice, and the expectations of Principal Hummel
that teachers keep him informed of potential problems, risks, challenges, or claims. EVSD
policy required Appellant to tell hersupervisor whenever she suspected orwas unsure whether
conduct was inappropriate, or constituted a violation of EVSD Policy No 5242, the boundaries
policy. Communication between teachers and the principal allows the principal to not be

blind - sided, be prepared before speaking to a parent or student, and to provide support to the
teacher. A health, nutrition and child development teacher described how teachers are always

at risk, and it is necessary and importantforteachersto protect themselves and their students. 

116. Coach Morrison and Principal Hummel were immediately concerned with at least
the appearance of improper behavior by the Appella nt, based on Student A's descriptions of
Appellant's communications. StudentA's report caused Principal Hummel to reconsider with

skepticism the timing ofAppeliant's June 8, 2009, request to get the cellular telephone number
of Student B. 

117. Principal Hummel would have been one of the first people Appellant told if there had
been a threat. When he learned in June 2010, the Appellant told the jury in the criminal matter
that on the evening of June 8, 2009, Student A had threatened to go to school the next day and
ruin her life, he was convinced she had been dishonest with him in June 2009. He is

convinced Appellant feigned ignorance about the entire matter involving StudentA, and he no
longer trusts her judgment to teach. 

118. Principal Hummers description of Appellant' s response to the` news that serious
allegations had been brought against her is consistent with his encounters the next day with
her mother and husband. On June 10, 2009,_Appellant's mother told Principal Hummel, who
was her immediate supervisor, that she did not understand why no one would tell Appellant
what this was about, and how unfair it was to Appellant to not have any idea what the
allegations might be about. Principal Hummel saw Mr, Taylor shortly before the meeting
scheduled forAppellantto meet with the EVSD Superintendent. He was surprised Mr. Taylor
was not planning to attend, as he knew Mr, Taylor to be a very supportive guy. Principal

Hummel was impressed that Mr, Taylor's demeanor and actions demonstrated he was
unaware of the extent of the Appellant's relationship with Student A. Principal Hummel' s

impression was accurate, given the evidence that Mr, Taylor was not aware of the extent of
the communication between Appellant and StudentA, the Appellant's behavior at the Seattle
bachelorette party, that Appellant had told StudentA about what she had done at the party, or
that Appellant had claimed to have recently been threatened by Student A. 

119. The testimony of Principal Hummel and Coach Morrison was more clear, 
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convincing, and logically persuasive than the Appellant's testimony. Appellant did not remain
silentwhen Principal Hummel informed her of the pending investigation, but instead she acted
as the innocent victim, pretending to be ignorant of any source of concern or problem. 

120. Student A, and the student witnesses with whom he shared Appellant's text

messages, gave credible testimony about the contents ofthe texts. It is found thatAppellant
departed significantly „from expected norms for teacher - student communication and
boundaries when she exchanged texts and telephone calls with Student A, The exchange of
cellular telephone numbers began at the initiative of Appellant, and continued with her

encouragement. -The claim she was counseling or mentoring Student A is inconsistent with
exchanging texts while he was in otherteachers' classrooms. She knew or should have known
that her remarks to Student A about his appearance, hormones, and drinking and kissing
another man in a bar were inconsistent with EVSD expectations for communication with

students. When StudentA wanted to stop, Appellant continued to text and inquire as to why
he had not replied. Appellant knew or should have known StudentAwas not mature enough
to cope with disclosures about her personal indiscretions or private life. It is found that on

June 8, 2009, Student A did not threaten to go to school the next day and ruin Appellant's life. 

121. A reasonable teacher does not respond to a student's need for help or guidance
by exchanging text messages during the school day, while the student is in classrooms with
other teachers. A reasonable teacher does not respond to a student's need for help or
guidance with before and after midnighttext message and telephone calls. When the totality
ofthe circumstances are considered, the evidence is clear and convincing that the Appellant's
statements about mentoring Student A were intended as a ruse. 

122, Student A continued at EVSD during his sophomore year. EVSD offered $5, 000

to seek treatment from a private counselor, but StudentA declined and instead sought counsel
from EVSD personnel. Student A admits he does not like it when others tell him he needs a

counselor. He is not opposed to counselors themselves, just to people thinking he needs a
counselor, Student A transferred to a private school after rumors, media interest, and teasing
made attendance at EVSD high school difficult, His grades dropped his sophomore year, but

have since rebounded. He recently graduated high school and has won a college scholarship. 

Administrative Leave Directive

123. On June -10, 2009, Appellant was given a written directive by EVSD Superintendent
Schieche, which stated in part: 

You have been placed on paid administrative leave until further notice. The reason

for this action is that certain matters have been alleged concerning your inappropriate
conduct with male students which must be looked into. An investigation will therefore

be conducted. 
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The letter included a list of seven "Directives". Directive 1 stated: 

You are hereby directed to not talk with anyone concerning this matter other than your
union representative, your attorney, mental health counselor or doctor, law

enforcement conducting an investigation, your clergyperson, and district

representative conducting any school district investigation. Talking includes any form
of communication, including telephonic, electronic, blogging, and texting
communication. Should you need to discuss this matterwith anyone other than those
listed in this paragraph, you must obtain prior written consent for me to do so. 

Directive 3 stated the Appellant was notto communicate with or cause communication about

this matterwith any student or member of any student's family or suggest to or cause anyone
else to do the same. Directive 6 provided that she was to refrain from action which could be

construed as retaliation against any person who has complained about her or who has offered
any information about her. Exhibit JT 8. 

124. On December 10, 2009, Appellant sent an electronic mail to nine EVSD staff

asking for "help in gathering information on the two boys" who made allegations against her. 
She was seeking people who could talk about the "negative character" of the boys, even if the
information was second- or third- hand. Ifthe email recipients knew any other staffmembers
that might have helpful information, Appellant asked to have those persons email or call her. 

Appellant admits her action violated Superintendent Schieche's administrative leave directive. 
Exhibit JT 9. 

125. Appellant was fearful of the possibility of going to jail, and felt she had to do all
within her power to defend herself. Also, she felt the accusations had been aired publicly in
the media, and did nof feel she was disclosing information not already known. 

126. Superintendent Schieche learned of the Appellant's email and responded on

December 22, 2009. He reminded her of his earlier directives, told her that he considered
her email to the nine EVSD staff to have been a violation of the directives, and said that she
was "not to have any contact with [EVSD) staff' regarding this matter. Exhibit JT 10. 

127. Appellant sent a second electronic mail on September 9, 2010, to "groups," one

of which included members of her bible study group. Exhibit JT 11. One of the individuals in
the bible study group was an EVSD staff member. The husband of another bible study group
member was an EVSD staff member. Although Appellant referenced the "crazy story told by
the two boys" at the criminal trial, the content of the email is primarily informative regarding the
status of her employment hearing with EVSD, the burden of proof, and the timing of entry of
a decision. Appellant considers her September 9, 2010, email, at most, a technical violation
of Superintendent Schieche's directive. 
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Factors OPP Considered in Determining Disciplinary Sanction

128. OPP considered the eleven factors listed in Washington Administrative Code

WAC) 181 -86 -080 to determine the appropriate level and range of discipline. 

129. Factor 1. Seriousness of the acts and actual or potential harm. OPP

acknowledges that the most serious of the allegations raised in 2009 are not at issue here. 

It asserts the behavior and rule violations which remain at issue are ofa serious nature. The

large number of texts exchanged between Appellant and Student A, over 1, 100, primarily
during a six -week period, at all hours of the day and night, before, during, and afterschool and
on weekends, were considered serious acts. The disclosure of personal and intimate

information to a student, attempts to counsel a student outside her scope of expertise, and a

pattern offostering personal relationships with her students were considered to be serious in
nature. Actual harm to StudentAwas evident in falling grades, harassment and teasing, and
media focus which necessitated Student A transferring to a different school. OPP considered
the fact that all the student witnesses had to deal with this matter and endure questioning
related to three legal proceedings throughout their high school years to be harmful. OPP

considered that potential harm includes unknown long -term effects related to violation of trust
by a teacher. 

130. OPP considered that there were over 350 texts exchanged between Appellant and

Student B, and that Student B also transferred to another school after June 2009. OPP

considered there was potential for harm tothe school and community, but did not explain how
harm might potentially occur. 

131. Factor 2. Appellant's criminal history. Factor not applicable; no record of

convictions. 

132. Factor 3. Age and maturity level of participants. Appellant is a mature, married
adult in her 30' s with nine years of teaching experience. Students A, B, and C were 14 -16
years of age, as were other high school students with whom StudentA shared text messages, 
or shared his confusion and desire to stop communicating with Appellant. OPP considered
Student A and other student witnesses to be to be impressionable boys and girls during the
2008 -2009 school year. 

133. Factor 4: Proximity or remoteness of time. OPP considered -the proximity in time
of text exchanges and telephone conversations exchanged almost daily within a six -week
period in spring 2009. .OPP considered that Appellant had known Student for only a few
months before she decided to confide personal and intimate information to him. OPP

considered the proximity in time between Appellant's awareness by late May 2009 that her
disclosures and communication were upsetting to StudentA, and herfailure to seek counsel
or help for Student A before June 9, 2009. 
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134. Factors. Disregard for health. safety or welfare. OPP considered that Appellant
gave an over -the- counter medication to Student B without knowledge of his allergies, 
interaction with other medications, and his medical history. This demonstrated a disregard
for Student B' s health, safety and welfare. OPP considered that Appellant treated Student A
as herfriend rather than her student, disclosing intimate details of her life which exceeded his
maturity level and coping skills. Even if Appellant's version of events was accepted, such

inappropriate disclosures and her failure to seek qualified counseling and help for Student
showed disregard for his health, safety and welfare. 

135. Factor 6. Behavioral problem. OPP considered Appellant's behavior to be a

problem because it demonstrated a pattern of excessive sharing of personal information, and
excessive communication with a student without educational purpose during all hours of the
day and night and all days of the week. OPP also considered the pattern of not following
policies and directives to be a behavioral problem. Examples of the Appellant failing to follow
policies and directives included: deciding to use her own discretion whether to enforce student
compliance with the electronic device policy; deciding to accept/send texts during class time; 
using her own interpretation of ' non - instructional' time; ignoring EVSD's expectation to
supervise students during passing time; using her own discretion to dispense over -the- counter
medication without complying with the medication policy; and not following the administrative
leave directives. 

136. Factor 7. Fitness. OPP considered the fostering or developing of personal
relationships with students without telling anyone, even if only just the perception, to be
activities which demonstrated. Appellant's lack offitness. OPP considered the act of sharing
information about a teacher's personal life to demonstrate lack of fitness. OPP considered

the text contents described by the students to demonstrate a lack of fitness. A teacher not
willing to follow rules and procedures is not fit. A teacherwho does not demonstrate honesty
and integrity in dealings with students and administrators is not fit. 

137. Factor 8. Discipline. Factor not applicable; no record of other discipline imposed
against Appellant. 

138. Factor 9. Aggravating or mitigating circumstances. OPP considered as an

aggravating factor the excessive number and the very personal content of the texts exchanged
with the Student A. it considered the request for permission to contact Student B by cellular
telephone to be dishonest. OPP considered Appellant's frequent attempts to counsel a

student without the education, training, or expertise to do so, and her failure to seek help from
her appropriate professional colleagues, to be aggravating factors. OPP considered that

Appellant initiated the disclosure of her own personal information, kept secret the confidential
nature of her relationship with Student A, and persisted when. Student A wanted to stop.' 
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Mitigating information considered was that Appellant was a good teacher, with satisfactory
evaluations, but for this six -week period. 

139. Factor 10. Information to support character and fitness. No other information was

considered, beyond the mitigating statements that support Appellant in Factor 9 above. 

140. Factor 11. Other relevant information. No other relevant information was

considered. 

141.. OPP recommended reinstatement ofAppellant's teaching certificate will require: 

Reinstatement will require: ( 1) Successful completion of a mutually agreed upon
course, ortraining, for issues ofappropriate /inappropriate relationships with students; 
2) successful completion of a course or training for issues of

appropriate /inappropriate interaction with students as a school teacher and ( 3) 

Michele Taylor will provide OPP with evidence of her successful completion of the

coursework or training completed. The cost of conformance to all reinstatement

requirements will be the responsibility of Michele Taylor. 

AND /OR Reinstatement shall ( also) require submission of a new application, 

including Character and Fitness Supplement, provided by OPP and having Michele
Taylor's fingerprints be checked by both the Federal Bureau of Investigation (FBI) and
the Washington State Patrol (WSP). Reinstatement shall also be contingent upon

Michele Taylor's fingerprint background check returning with no criminal convictions
that are listed in WAG 181 -86 -013, RCW 28A.410.090, and/or any felony convictions. 

CONCLUSIONS OF.LAW

Jurisdiction

1. The Washington Professional Education Standards Board has the authority to
develop regulations determining eligibility for, and certification of, personnel employed in the
common schools of Washington pursuant to Revised Code ' of Washington ( RCW) 

28A.410.010. OSPI administers these regulations, With the power to issue, suspend, and
revoke education certificates. RCW 28A.410.010. OSPI has granted jurisdiction to OAH to
hear appeals of actions to suspend education certificates. Washington Administrative Code
WAC) 180 -86 -170. 

2. Pursuant to RCW 28A.410.090, OSPI may revoke or suspend any professional
educator certificate it grants "based upon a ... complaint of any school district superintendent

for immorality, violation ofwritten contract, unprofessional conduct, intemperance, or crime
against the law of the State." 
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Burden of Proof

3. The burden of proof in a suspension or revocation hearing lies with OSPI. WAC
181 -86 -170 and - 075. OSPI " must prove through clear and convincing evidence that the
certificate holder is not of good moral character or personal fitness or has committed an act
of unprofessional conduct," Id. 

4. Clear and convincing evidence requires more than a mere preponderance of the
evidence. Nguyen v. Dep' t ofHealth Med. Qual. Assurance Comm'n, 144 Wn.2d 516, 534, 
29 P. 3d 689 (2001), cert. denied, 535 U. S. 904, 122 S.Ct 1203 (2002), 

Unprofessional Conduct

5. Pursuant to WAC 181 -87 -060: 

Any performance of professional practice in flagrant disregard or clear
abandonment ofgenerally recognized professional standards in the course of
certain specified professional practices is an act of unprofessional conduct: 

1) Assessment, treatment, instruction, or supervision of students. 

2) Employment or evaluation of personnel. 

3) Management of moneys or property. 

6. The terms "flagrant disregard" and "clear abandonment" are not defined by the
regulations. According to Hunterv. UW, 101 Wn. App. 283, 290 -291 ( 2000), ' "[ijf a term is

not statutorily defined, the term is given its ordinary or common law meaning," in determining
the ordinary meaning of a word or a term, a court may use a dictionary. Zachman v. 

Whirlpool Fin, Corp., 123 Wn.2d 667, 671, 869 P.2d 1 078 ( 1994). 

7. Flagrant is defined as "extremely or purposefully conspicuous; glaring; notorious; 
shocking, Webster's Seventh New Collegiate Dictionary 316 (1972) " Disregard" is defined. 

as "to pay no attention to; to treat as unworthy of regard or notice." Webster's Seventh New
Collegiate Dictionary 241 ( 1972) " Abandon" means " to forsake, desert ", and " to cease

intending or attempting to perform," Webster's Seventh New Collegiate Dictionary 1 ( 1972) 

Good Moral Character and Personal Fitness

8. The definition of good moral character and personal fitness is in WAC 181- 86-013: 

As used in this chapter, the terms "good moral character and personal fitness" 
means character and personal fitness necessary to serve as a certificated
employee in schools in the state of Washington, including character and personal
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fitness to have contact with, to teach, and to perform supervision of children. Good
moral character and personal fitness includes, but is not limited to, the following: 

1) No conviction of any felony crime .. . 
2) No conviction of any crime within the last ten years .. 
3) No behavioral problem which endangers the educational welfare or personal

safety ofstudents, teachers, or other colleagues within the educational setting. 

9. WAG 181 -86 -014 provides thatthe requirement of good moral character and personal

fitness is an ongoing one: 

The good moral character and personal fitness requirement of applicants for
certification under the laws of the state ofWashington is a continuing requirement

for holding a professional educational certificate under regulations of the
professional educator standards board. 

10. The term "behavioral problem" is not defined by the regulations. The definition of
behavior" is "the manner of conducting oneself, to behave with manners." Webster's Seventh
New Collegiate Dictionary 77 ( 1972) '` Problem" is defined as "a question raised for inquiry, 
consideration, or solution," and "dealing with human conductor social relationships, difficult
to deal with." Webster's Seventh New Collegiate Dictionary 678 ( 1972). 

11. It is concluded that EVSD policies did prohibit communication between a teacher
and a student by telephone depending on timing, frequency, and content. it is not relevant
whether the mode of telephonic communication between a teacher and a student was oral or
written. A teacher's conduct which singles out a student for friendship or personal attention
is contrary to EVSD policy. A reasonable teacher does not encourage a student to confide
in her overa period of several weeks about the student's personal and family matters and /or
relationships. It is concluded that OSPI has shown by evidence which is clear and convincing
that the timing, frequency, and content of Appellant's communication with Student A was
inconsistent with EVSD policies and the manner in which a reasonable teacher conducts
herself. As to Student B, the evidence which is clear and convincing related only to the timing
and frequency of communication by Appellant, which were inconsistent with EVSD policies
and the manner in which a reasonable teacher conducts herself. Therefore, it is concluded
the evidence is clear and convincing that Appellant's assessment, treatment, instruction, or
supervision of Students A and B was in flagrant disregard or clear abandonment of generally
recognized professional standards and constituted acts of unprofessional conduct. WAC

181 -87 -060. The evidence is not clear and convincing regarding the allegations related to
Student G, and Appellant did not violate WAG 181 -87 -060 related to Student C. 

12. It is concluded that EVSD policies did prohibit Appellant's behavior regarding the
manner in which she dispensed medication to Student B. It is concluded that EVSD policies
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did prohibit Appellant's behavior regarding the timing, frequency, and content of oral and
written communication with Student A, and the timing and frequency of the written
communication with Student B. OSPI has shown by clear and convincing evidence that
Appellant had a pattern of conducting herself in a questionable manner. Appellant has

repeatedly decided on her own interpretation of policies or directives without seeking
clarification from the proper authority. She has repeatedly decided to use her own discretion
in deciding whether and when and which policies or directives to follow or enforce. OPP has
shown by clear and convincing evidence that Appellant's pattern of problematic behavior
interacting with Students A and B endangered their educational welfare, and that she lacks
good moral character and personal fitness. WAC 181 -86 -013

13. The evidence is not clear and convincing regarding endangerment of the safety of
Student B. Appellant violated the medication policy, but there is no showing of harm or
consequence to Student B related to the over -the- counter medication. Appellant's use of poor

judgment does not demonstrate a lack of good moral character or personal fitness. WAC

181 -86 -013

Grounds for Suspension

14. The grounds for issuance of a suspension order by 0SP1 relevant to these facts are
set forth in WAC 181 -86- 070(2) and (3): 

2) The certificate holder has committed an act of unprofessional conduct or

lacks good moral character but the superintendent of public instruction has
determined that a suspension as applied to the particular certificate holderwill

probably deter subsequent unprofessional or other conductwhich evidences
lack of good moral character or personal fitness by such certificate holder, and
believes the interest of the state in protecting the health, safety, and general
welfare of students, colleagues, and other affected persons is adequately

served by a suspension. Such order may contain a requirement that the
certificate holder fulfill certain conditions precedent to resuming professional
practice and certain conditions subsequent to resuming practice, 

3) The certificate holder lacks personal fitness but the superintendent of public
instruction has determined the deficiency is correctable through remedial action
and believes the interest of the state in protecting thehealth, safety, and general
welfare of students, colleagues, and other affected persons is adequately
served by a suspension which states condition precedent to resuming
professional practice and which also may state certain conditions subsequent
to resuming practice. 

15.. To impose a sanction /disciplinary order, WAC 181 -86 -080 requires consideration
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of eleven factors in order to determine the appropriate level and range of discipline prior to
issuance of the discipline: 

Prior to issuing any disciplinary order under this chapter the superintendent of
public instruction or designee shall consider, at a minimum, the following factors
to determine the appropriate level and range of discipline: 

The seriousness ofthe act(s) and the actual or potential harm to persons

or property; 

The person's criminal history including the seriousness and amount of
activity; 

The age and maturity level of participant(s) at the time of the activity; 
The proximity or remoteness of time in which the acts occurred; 
Any activity that demonstrates a disregard for health, safety or welfare; 
Any activity that demonstrates a behavioral problem; 
Any activity that demonstrates a lack of fitness; 
Any information submitted regarding discipline imposed by any
governmental or private entity as a result of acts or omissions; 

Any information submitted that demonstrates aggravating or mitigating
circumstances; 

Any information submitted to support character and fitness; and
Any other relevant information submitted. 

Factors Considered in Determining Disciplinary Sanction of Appellant

16. Factor 1 . Seriousness of the acts and actual or potential harm. The exchange of
over 1, 100 text messages with Student over a six -week period at all hours of the day and
night, before, during, and after school and on weekends, constitutes serious acts. More

serious were the text exchanges during Student A's scheduled class times in another
teacher's class, or when he was supposed to be reading in silence in the Connections
program. More serious were the text exchanges on school nights after 10: 00 p. m., and

communication on any day in any manner after midnight. The exchange of texts with Student
A while Appellant was consuming alcoholic beverages at a party and at a bar are serious
acts, made more serious by Appellant's decision to disclose her circumstances to him. The
disclosure to Student Aby Appellant of personal and intimate information about herself or her
marriage is a serious matter, made more serious by the unwarranted disclosure of
misbehavior or indiscretion. The attempts to counsel outside the scope ofAppellant's duties
and expertise is a serious matter, made more serious by the failure to consult with colleagues
who possessed the education, training and expertise to help. 

17. Actual harm to Student A was evident in falling grades, harassment and teasing, 
and media focus which necessitated a school transfer. The EVSD class of 2012 was harmed
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when their freshman year ended in scandal, confusion, and unflattering public spotlight. The
remainder of their high school experience was tainted with discord, suspicion, confusion, 
investigations, and multiple legal proceedings. Potential future harm includes long -term
negative impacts on students' ability to trust. 

18. Student B transferred to another school, but the reason which motivated the transfer

is not clearly and convincing known, and that factorwas not considered. OPP did not provide
evidence to support consideration of potential future harm to the school and community. 

19. Factor 2. Appellant's criminal history. Factor not applicable; no record of
convictions. 

20. Factor 3. Age and maturity level of participants. Appellant is a mature, married
adult in her 30' s with nine years of teaching experience. Students A was 14 -15 years of age
in his first year of high school. The other high school students with whom StudentA shared

text messages, or shared his confusion and desire to stop communicating with Appellant, 
were ages 14 -16. Student B was a sophomore in high school during the 2008 -2009 school
year. 

21. Factor 4. Proximity or remoteness of time. The text exchanges and telephone
conversations between Appellant and Student A, and Appellant and Student 8, occurred

almost daily within a six -week period. The communication with Student A escalated in

frequency and intensity of content, and within a few weeks Appellant had decided to confide
personal and intimate information with Student A, although she had only known Student A
since the start of second semester. The proximity in time between Appellant's awareness by
late May 2009 that her disclosures and communication were upsetting to Student A, is
considered in context of her failure to seek counsel or help for StudentA before June 9, 2009. 
The Appellant's pattern of behavior ignoring policies and directives involved a broader range
of time, beginning with the 2008 -09 school year and continuing to remote times in 2009 and
2010 with administrative leave violations. 

22. The proximity of time of Appellant's final telephone call to Student A the night of
June 8, 2009, is considered in context of her behavior in response to Student A's absence
from her

5th

period Fitness class, and in response to observing Student A in the principal' s
office, and in response to learning from Principal Hummel about the pending investigation. 

23. Factor 5. Disregard for health. safety or welfare. Appellant treated Student A as
her confidante rather than her student, disclosing intimate details of her life which exceeded
his maturity level and coping skills. This demonstrated Appellant's disregard for Student A' s
health, safety and welfare. Appellant' s failure to consultwith colleagues who possessed the
education, training and expertise to help her and to help StudentA demonstrated disregard
for Student A's health, safety and welfare. 
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24. Factor 6. Behavioral problem. Appellant's behavior was a problem because it

demonstrated a pattern of maintaining inappropriate personal contact with a student outside
ofschool without parental knowledge. This included sharing of her personal information, and
excessive communication all hours of the day and night and all days of the week. Appellant
demonstrated a pattern of behavior of deciding arbitrarily not to follow policies and directives. 
That the behavior constituted a pattern was evidenced by the breadth and scope of the
violations: deferring to her own discretion whether to enforce student compliance with the
electronic device policy; deferring to her own schedule and exchanging texts with StudentA
regardless ofthe bell schedule; deferring to her own interpretation of 'non-instructional' time; 
deferring to her own standards for best use of paid contract time rather than actively
supervising students as expected during passing time; deferring to her own judgment to
dispense over- the - counter medication without complying with the medication policy; and
deferring to her own goals instead of following the administrative leave directives. 

25. Factor 7. Fitness. The Appellant supported the ruse of mentoring Student Awhen
she told her mother, a sister, her husband, her hairdresser and a friend the details of Student
A's life, while Appellant fostered or developed a personal relationship by sharing with him her
secrets, confidences and intimate details of her personal life. Both her actions, and the

perceptions of her actions, demonstrated a lack of fitness. Appellant's pattern of behavior . 

of not following rules and procedures demonstrates a lack of fitness. Appellant's interactions
with Principal Hummel on June 8 and 9, 2009, were lacking in honesty and integrity, and
demonstrated a lack of fitness. 

26. Factor 8. Discipline. Factor not applicable; no record of other discipline imposed
against Appellant. 

27. Factor 9. Aggravatina or mitigating circumstances. The aggravating information
considered is: text exchanges with Student A on at least a dozen school days while Student
A was scheduled to be in another teacher's classroom; text and telephone communication with
StudentA after 10; 00 -p. m. on school nights, and after midnight on any day; the steady

maintenance of communication on a nearly daily basis for six weeks totaling over 1, 100
messages in an educational environmentwhen any text between teachers and students at all
was a rarity; the ruse of mentoring Student A; attempting to counsel Student A without the
education or expertise to do so; and failing to seek help from or make referrals to appropriate
professional colleagues. Appellant initiated the disclosure of her own personal information, 
kept secret the confidential nature of the relationship with Student A, and persisted when
Student A wanted to stop. Mitigating information considered was thatAppellant was a good
teacher, with satisfactory evaluations. 

28. Factor 10. information to support character and fitness. No other information was
considered, beyond the mitigating statements that support Appellant in Factor 9 above, 
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29. Factor 11. Other relevant information. No other relevant information was
considered. 

30. OSPI ' has determined that suspension will probably deter subsequent
unprofessional or other conduct by Appellant which evidences lack of good moral character
or personal fitness. Second, it also determined that the interest of the state in protecting the
health, safety, and general welfare of students, colleagues, and other affected persons is
adequately served by a suspension. WAC 181 -86- 070(2), 

31. OSPI recommended a one-yearsuspension as the proper sanction, but it has not
proved all the factual allegations and has withdrawn three allegations listed in its Final Order. 
Two allegations withdrawn were the less egregious of its allegations, but the claim that

Appellant invited Student B over to her house indicating her husband was not going to be
home is an egregious allegation. OSPI has not proven thatthe text messages sent to Student
B were without educational purpose, and speculation in light ofthe messages sent to Student. 

A is insufficient. It also did not prove an encounter with Student B on June 9, 2009, involving
a statement against interest by Appellant. OSPI did prove that Appellant used poor judgment
and violated the medication policy, but there is no evidence of harm or consequence to
Student B. Appellant's violation of the medication policy does not demonstrate a lack of good
moral character or personal fitness. In the event evidence is notviewed favorably to Appellant, 
she argues that poor judgment on her part warrants only a letter of reprimand and other
remediation conditions. 

32. In Patterson v. Public Instruction, 76 Wn.App. 666, 887 P. 2d 411, 416 (1994), the

appellate court considered the appeal of an 18 -month suspension, based on findings that a
teacher failed to list prior employment on an application for professional employment, and

removed his own job application file without authorization. Patterson held that falsification of
an application for professional employment constituted unprofessional conduct. The

falsification of the application, as well as the removal of the job application file without

authorization, were both evidence of lack of personal fitness for teaching and the 18 -month
suspension was affirmed. 

33. The Appellant's conduct and behavior had a direct negative impact on EVSD
students, and in particular on Student A. The exchange of text messages with her student
while he was in another teacher's classroom is a more serious act compared to the acts in
Patterson. _ The disclosure of a personal indiscretion to a student half her age is a more_ 

serious act compared to the acts in Patterson. Appellant=s pattern of behavior of not following
rules and procedures is more serious behavior compared to Patterson. A letter of reprimand

is not sufficient when these facts and conclusions are considered. The evidence clearly and
convincingly supports a determination that the interest of the state in protecting the health, 
safety, and general welfare of students, colleagues, and other affected persons is adequately
served by a one -year suspension. WAC 181 -86- 070(2). 
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ORDER

Michele Taylor's Certification No. 378311E is SUSPENDED for twelve months. The

conditions for reinstatement of the Review Officer are adopted, and are as follows: 

Reinstatementwill require: (1) Successful completion of a mutually agreed upon
course, or training, for issues of appropriate /inappropriate relationships with
students; ( 2) successful completion of a course or training for issues of
appropriate /inappropriate interaction with students as a school teacher and (3) 

Michele Taylorwill provide OPP with evidence of her successful completion of
the coursework or training cornpleted. The cost of conformance to all

reinstatement requirements will be the responsibility of Michele Taylor. 

AND /OR Reinstatement shall (also) require submission of a new application, 

including Character and Fitness Supplement, provided by OPP and having
Michele Taylor's fingerprints be checked by both the Federal Bureau of
Investigation (FBI) and the Washington State Patrol (WSP). Reinstatement

shall also be contingent upon Michele Taylor's fingerprint background check

returning with no criminal convictions that are listed in WAC 181 -86 -013, RCW
28A.410.090, and/or any felony convictions. 

Dated at Yakima, Washington on August 21
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This is a final agency decision subject to a petition for reconsideration filed within ten
days of service pursuant to RCW 34.05.470. Such a petition must be filed with the ALJ at her
address at OAH. The petition will be considered and disposed of by the ALJ. A copy of the
petition must be served on each party to the proceeding and OSPI. The filing of a petition for
reconsideration is not required before seeking judicial review. 

APPEAL RIGHTS

Pursuant to Chapter 34.05.542 RCW, this matter may be further appealed to a court
of law. The Petition for Judicial Review ofthis decision must befiled with the court and served
on OSPI, the Office of the Attorney General, all parties of record, and OAH within thirty days
after service of the final order. if a petition for reconsideration is filed, this thirty -day period will
begin to run upon the disposition of the petition for reconsideration pursuant to RCW
34.05.470(3). Otherwise, the 30 -day time limit for filing a petition for judicial review
commences with the date of the mailing of this decision. 

Please note: in the event this decision is to reprimand, suspend or revoke, pursuant

to WAC 180 -86 -150, this order takes effect upon the signing of this final order. No stay of
reprimand, suspension or revocation shall exist until such time as the Appellant files an appeal

in a timely manner pursuant to WAC 180 -86 -155. 

CERTIFICATE OF SERVICE

I certify that l mailed a copy of this order to. the within- named ita ted parties at their

respective addresses postage prepaid on the date stated herein. 

Via Certified Mail

Michele Taylor

606 Locust Ave

Yakima WA 98901

Joseph W. Evans, Attorney
PO Box 519

Bremerton, WA 98337 -0124

Catherine Slagle, Director, OPP, OSPI
PO Box 47200

Olympia, WA 98504 -7200

AnneShaw, AAG

PO Box 40100

Olympia, WA 98504 -0100

Administrative Resource Services, OSPI

Matthew D. Wacker, Senior ALJ, OAH/ OSPI Caseload Coordinator
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FINDINGS OF FACT, 

CONCLUSIONS OF LAW, 

AND ORDER

A hearing .was held before Administrative Law Judge (ALJ) Janice E. Shave.. in

Port Angeles, Washington, on May 19,.20 and 21, 2009: The Appellant, Linda Capo, was

represented by Jon Howard Rosen., attorneyat law. Charles Sohreck, director ofthe Office

of Professional..Practice (OPP) of the Office of Superintendent of Public instruction (OSPI) 

participated. OPP /OSPI was represented by Anne Shaw, assistant attorney general. The
ALJ, having sworn the witnesses, heard testimony, and considered the admitted exhibits and

arguments of the parties, hereby enters the.fo.Ilowing: 
EVIDENCE RELIED -UPON

Testimony was taken from the following witnesses under oath or affirmation: 
Linda Capo, Gary Cohn, Ph. D. ( superintendent of Port Angeles School District (PASD)), 

Hoili Hilt (relative of a student), Michelle Reid (PASD assistant superintendent), Mary Ann
Unger .(assistant principal, PortAngeles High School), Scott Harker (principal, PortAngeles- 
High School), Cecilia Jacobs (school guidance counselor), Mark Jacobson (PASD executive

director - business operations), Danetta Rutten ( senior juvenile - probation officer), - 

Walter Seely (PASD intervention specialist), and Charles Schreck. 

The following exhibits were admitted: Court Exhibit C1 ( 12.8. 08 request for hearing), 
Joint Exhibits J1- J3,. Tab 18 ( the joint exhibits were the exhibits admitted in an earlier
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employment termination hearing be teen the Appellant and the PASD), and OSPI's

ExhibitsSI through 528: 'Atthoughithe partiesagreedto the admission of Exhibit 4- 3, Tab 2

Appellant's:notes afilieririteivievirsYnrithStiidert;'adriitted bystpulation under seal), and that

exhibitwas to be provided at the hearing, no copy ofthe exhibit was provided. It has not been

revieWedr - and :- is::not_admitted.:.:...... 

T[ e record closed. -Juste 9, 2009, with the submission of post - hearing briefs. The

written decision is-due 90 days after the close of the record pursuant to Revised Code of

Washington (RCW) 34,05.461( 6)(a). The due date is September7, 2009, which is a holiday. 

The decision due date is then the next business day, September 8, 2009. 

ISSUES

Whether the Appellant is ofgood .moral character and personal fitness (Washington

Administrative Code ( WAC)181- 86 -013) ror. has' disregarded -br abandoned generally

recognized professional • standards ( WAC 181=137= 060(1)), such 'that her: Washington

Education Certificate No. 345373E shduld be suspended for twelve (12) months, and if so, 

whether the conditions for reinstatement irri osed by OSPI 'are app'ropriate;`and

Whether a harsher sanction may be imposed at theadmiriistrative hearing than was

imposed by the informal hearing process? 

FINDINGS OF FACT

Procedural History

1. ' The Appellantwas issued Washington State elemental and secondary education

certificates by OSPI under certificate number 345373E issued June 5, 1996. Exhibit 8-8. 
2. '- OSPI - received a written -cornplaint from the- SuPerintendent of the PASD's

superintendent, Gary Cohn, on •April 11, 2007. Exhibit S -1. The complaint alleged the

Appellant had committed acts ofunprofessional conduct. OSPI conducted an investigation

of the Appellant, and issued a Proposed Order of Revocation 'on August 20, 2008. Exhibit

S -3. The Proposed Order was appealed by the Appellant on September 23, 2008. Exhibit

8-4. Prior to the next stage of the proceeding (an informal hearing), OSPI unilaterally and

orally reduced the proposed discipline to a two -year. suspension. 
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3. The infOrmal. hearing was held before the Admissions and Professional _Conduct

Advisory Committee APCAC) on November 13, 2008. APCAC issued a:Final .Order of
Suspension for twelvemonths on December 3, 2008. Exhibit S-6. On December 9, 2008, 

OSP I received the Appellants appeal of th e APCAC order. Exhibit S- 7. Approximately -two
weeks,prior to.the.due.process.heacing.in thismatterrOSPI notified theAp.p.ellaptand.horg., .• • 

counsei...that it sought imposition of the two year sanctionARreviously proposed.. The

Appellant objects to the imposition of a harsher sanction than that imposed by ApcAc. 
4. PAsp issued a Notice :of pre-Determinatipp Hearing ( Loudermill. hearing) on • 

ApriM 2..,,2007.. Exhibit J-3., Tab.12.. The I,. oud ermill hearing was held May 24, 2007. Exhibit
J-3, Tab 13.. 

5.. PASD,§OE49.0.09 0§.94rge:TheAppellant.from employment... Itissued a Probable

Cause „letter dated,,A.c.igust33,:.2007,,, Exhibit J.-, b 15.. The:Appellant appealecl;..and
requested a probable cause heating, which was held Qctaber 237. 25, 2007... Exhibit J- 1. 

q, . Fooyfing theprobable cause.hearing, an independent hearing officer issued Findings

offact, Conclusions ottawano:prorpn November 6, 2007. 'Exhibit S-23. .The . dis.o.harge

from employmentwas.upheld onthesolelp.asis of.sy bstantial insubordination. The.tw.o other
b,ases,ailegedoAnprofessionalcondpot: bWhdary invasion behaviors, and .upprofessional
conduct 7 extre.rne..poor p.rofessionajjudgment . were dismissed. 

7. . .. The Appellant: received:her education and,began her teaching carper outside: of

Washington.SW., shp.begqp,taching 25,years ago, but interrupted herteaching careerto
raise. her„children. She is divorced.. Sh,e is.:a recovering alcoholic whoparticipates in

AlcoholicsAnonymous (hereinafterAA) meetings and has remained sober forseveralyears

as of the time of the. hearing.: Atthe time of the events at issue herein, the Appellant was in
her early 60s. . 

8: The Appellant became employed by PASD.as a high school special education teacher

in or about 1995, and remained employed there into the 2006-2007.school year. (SY). 
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9. Uhtil the 2006 -2007 SY events involving the Student' herewhich arethe subject of this

proceeding; theAppeliant had never beendisciplined in her ernployment:'•Exhibits J -2, Tab 4, 
J -3, Tab` IOB. • . 

Contact V /1ti Student

1 -Q -._. ''.:1 tii .e'endÀfth:e.2005 -2.QQ6 SYr the. Appellant.camrn"encedrasearch to write.a.book

do the effeCteOffnnetharnphetamine use. She -told studerits-at the high - school Where she

taught that .
1- She. was interested - in ' Meeting ettadents-` who Were Involved with

metharhphetatnines, for research forherbook. TheAppellant met a 14or 15 yearold student
raak" . ,: i'.' x' `: is .. .,: .; i:. : .: •.:.. ,.. .. y. 

hereinaffiei the Student) 'atthattime, but did not havesignificant corttactwith hini then or over

Summer break -2006. 

I 1 The Student residedwiih his - great- grandmotheratalftimes mateialtothis matter. His

fainily m̀erhoers; iricliiding s̀iblings;'parents, aunts; uncies'andgh - dparents, hadsignrficant
ihvolvenient'iidth .drugs and alcdho{. 

12. the Student was in a.tehab or behavior rogram duringAugust and September 2006; 
he did not` returri to schoolat PASD uritit October2006..He.was a generaleducation student, 

not a special education student, and wassnot:assigned td ariy'of 'the Appellant's classes. 

13. The Appellant began to interview the Student as research for her' methaniphetamine

book in October 2006. Shequickly becarne fascinated. bythe Student's lifestdry, which she

feltwas worthy ofa book of its

owns.- 
Audiotapes of sortie 6the•fnterviews she conducted with

the 'Student docurrietit Sad stories ofhie farnilY-46Mbeik triVOIVeMehtWith drugs, alcohol and
violet ce, some of theviolence directed toward other farnilymenibers, toward other people, 

and some directed sat family pets. Exhibit .l -3, Tab 1. 

14. The interviews document in detail the Student's significant invoivementwith drugs and

alcohol at a very young age: • The Appellant's audible responses to the Student's

autobiographical tales include her inappropriate laughing, giggling and chuckling. The

Appellant made derogatory comments to the Student about Ms. Unger, one ofthe high school

t -To ensure confidentiality, names of parents and students are not used. 
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assistant prin cipals. The Appel !els reSponsessound like those of a teen peer, not like those

of a professional educator to a deeply troubled student with. significant substance abuse
issues. Other:witnesses who are certificated educators characterized the comments as

unprofessional. 

1 S._ TheAppellapt feIts.o.rryforthe Student aSshale.arned.hislife. h istory. _She belloYe_dhe . 
was. an •exceptio.nal person. . She became. quite.fond Of ...him,..and believed she could

significantly andpositively affeqth.isijfa. S.he felt she Was uniquely able to help him. She
consicleredperself anextendeci familymember, a mentor. .SOpOelleved thather own personal

history, including her alcoholism, gay.eherspecial insight into his life, his mdtivations, and

problems... Shedici not think,of herself,in a teaching relationshipwith the.Student. Instead, . 

she parneto.spe. herself in.,a guard ianor parental relationship.with him, Over the.first couple
ofnionthashe.woricecl with him, shequickly decidedsheyvantedto become hisiegal:guardian

and.,to apt him., She was generally aware he had. a..long -history withjOyenilejustice

uthoritiee, but unaware pf the spepiflop.pfhis juvenile record, ,including the crimes he had

beensnprgecwith, convicted of, and the terms of hisprobatioh. 
OVERNIGHTS • 

ppellant first slept in the :sameroorri or ho.yseyvjth .11-AS4:lent sornetimebefore

Thanksgiving in November.2.006.....Shawo visiting with the S.4ident, his1pyearold brother, 

and the.brother!s girlfriend, inthebrotheessmall carnpingtrailer, where the brother was living. 

The weatherwas snowy. The Appellant decided hot torisicsl riving home v.vhe n .she learned

the highway department was advising all non- emergency trayeiloe avoided. T.here is no

eviderice.to contradict hertestimonythat she slept on onebe.d in the tiny space oft.be camping

trailer, and the Student, his brother and the brother's girlfriend all.s.lepttogether on the other
bed. 

17. The roads were not actually closed by the highway department, but n on-emergericy

travel was advised against for three nights and two days. The camping trailer did not have

heat, and the toiletstOpped working. The Appellant stayed.with the Student, his brother and

the brother's girlfriend three nights in a row in the trailer. When the weather cleareda bit, she
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drove them all to her house, 'rather then th6 great-grandmother's house. The great- 

geendmal4r1hi6d aiandadViged the-665 itWaeinciWy and slippery Oh herdriveway. 

The Appellant invitedthe 6rothth= er'S girffiihd tObtiY at her house, 

where they remained two or three more nights No other adults were present in the housewith

a. . Tiereisn allegatiOnthat the Student slept in he AP pellante bed orbedroom on those

nights in Naverriber2006;br On 'arly'of the atiproXiiiikely 10- 11 bVernightS the Appellant
admitted She and the St:gentSlept In 0. TheoVernights occurred

from' rnidto late November 2666.114606hIhe• end of be68iiiber 20.66. • 
19*. During nights be-dehiba=20oe-, the Ap-oir6nt Sfept in the Student's own bed at

hiS6reggrAVM'Other'ShObSe. 'Afthe'ialYglii*: the SKIdent SiePfOn-itatinge.Oharr across
fiOrnIfie7A.PPelitt in hi Oben lat. be-111' 06M: *7'64'4006M felt if was necessary to stay

SfieWaib4ib'erried'abOtifaWheel 81-46•Ofhercarth:ellrit.4htcend the

second nightWas due tO p6Ohnleathei-. The APPeiWi'did bt aSkthe•grekgrandmother if

she could sleep in the house-' the Stident aiked hie'great-grandmother. the Appellant later
explained she did not sleep on the-main floor of the house; for instance,.on the large sofa

there, because itWbUld Have takentob lorig tb move all the items offthe living room sofa, and

it might have upset the greet-grandthOther to have them Moved. • 

20: During one oflthe nighiS theAPpeltant slePtat the StUdents great-grandmother's house, 
the Student playedp!/ eda recording as t* lay in their* beds, just before falling asleep. The

recording contained explicit langUage about sex, rape, violence and misogyny. TheAppellant
asserts she did notpay attention to the 'message contained in the recording, and fell asleep. 

21. The Appellant was aware at the time of the oVernights that it was generally not

considered appropriate for an unrelated teacher and student to sleepin the same room. She

told him at the Erne that people would not understand; 

22. The Student slept at the Appellant's house on Christmas Eve 2006. One of the

Appellant's adult children stayed. in the house that night. 
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Privileges Granted by Appellant to Student

23. TheAppellant obtained; written_ authorization from theStudent's great- grandrnotherto

drive him in her personal vehicle. Exhibits S -9, J -3, Tab 10 -E. She frequently drove him to

school,; ,to her. house, .his: house, and his other, family members' houses, AA and other

mdadngsrandto„ the.- Dr-eam..- Center,._a_place._fo homeless_: _outh. „_ _ d_ y , rn...to._the

hospice wherehis step- great- graridfatherwas dying * anger, The permission also allowed

her to obtain emergency medical treatment for him, and to.record himfor
24.. . The:Student was not a homeless youth from.October 2906. through January 2007. 

Because .ofthis, it was a.. probation - violation, for him:ta be at.the.Drearn.Center, where the

Appellant frequently drove him. She was unaware of probation conditions -whip ..restricted his

abilityto.drive a car, 'She .was certain:she knew ,more,aboutwhat.was,goad.forthe Student

than did other professional-educators at PASO, and was certain.she knew;n.ore.aboutwhat

was good ,for.hirn than,.his juvenile probation. officer, Danetta .Rutten, .did. The, Appellant

believed she knew about the Students childhood, and knewwhy he thought,andtacted the way

25, . The Appellant ,en.couraged the Studentto..eomplete a.Christmas.giftwish -list online, 

which was what shedid with her ;own adult children.: _Exhibit J 3, Tab 10 -F. .Shefeltso sorry

for the Student as she learned _about his history that.she bought him every itemon his list

without considering the appropriateness of any of the items. She gave the Student the CDs

he listed, with graphic and offensive lyrics which promoted substance abuse ,-misogyny, 

suicide, and violenceagainstwomen and others. ExhibitJ -3, Tabs 10 -G and H._ She bought

him a T-shirt with an inappropriate photo ofa performerwho extolled-violence and substance

abuse. Exhibit.] -3, Tab 10 -1. The Appellantthought the Fshirt showed a manmasturbating, 

but it showed a man reclining with a bottle ofalcohol.. The man depicted. on the T-shirtwas the

same performer on the explicit recording the Appellant andthe Stydenthad listened to in the

Student's bedroom in early December. The music.and clothingwoul.dnothave been allowed

at PASD schools, and were inappropriate gifts to give to this substance- abusing Student by

a teacher or tutor. She also.gave the Student a $200 snowboard. 
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26. The Appellant concedes the CDs and T-shirtwere ribt appropriate gifts for her to give

concedes they were . 

div. gh668k66tIligategerieegiviiig gifts

theiii. 6•gtind 06.6;1.S' 116iteffeeally.g6CePted • iSritiplibpriate. 
ThisigietardOcasicitis theApPellapralitiwedtha StiicierittaiitiVeliertat on hit great-.. 

gi=anCrrifaigiiiadP4tY,-.drid. tO:driCkita'SliOti & t4ei6eteraggiPUbliC'ebadYY4f6 turn around

anCi ithe fhr ploP6rti. 1- TI4APIA6it'dofiCede4:that a teacher

alidWing student to 'tifirie her' brat 16 hot' generally accepted as appropriate. 
IheXii5eiighttifikhigclth6-516616htthe'vtirciliiii §Nie: hhiherbitaS a giftWhen the book

AftheWife'difieeifenti*atigOe'(dabeer2:000.thibe.igh August 2007), Studentwas

15 years old He did not have a earner s permit or driver Because he had foUtprior

ddlivictioffefdt Mindr Ih`PbtseS-Sion (ofalaihdl, drWirp), he is iibt leg.* htitted to drive a

Car or. Obt4iefa'preiM fyehe 21.. briVirig fhaPPellant'S oafWas a violation

of his juvenile rehabilitation probation. The Appellant was aware the Student did not have a
4.• 

pertnit cr liCeriee èt the times She. alroWed hitrild drive; but was iihaware • df the legal

reStriCtionSOn his future driving.' She didridt ihfciem the'probatibn officershe had repeatedly

allowed hlmto driVe her car,di' liadfOrdrniSed to give him hercar. Nor did she inquire into any

restrictions.'. ' ' - . 

INTERACTION ATSCHOOL: . A . • - 

30. The §tiidentyVatassigned to be a teaOhing.assistant cTA in.the high school guidance

office during 4th Period-starting in October 2006, when he returned to.. high school. This

asSignitientwaSmade by CecifiaJacobs, school guidance counselor, in part so Ms. Jacobs

could keep an eye On him and Mcinitor his P rogreSs dti ring his re-integration to school after
rehab. The Studentifas dist-actable: and distracted others When the guidance office did not

have eribUghsvork to keep tarn busy the entire period. 

31. TheAppellant invited the Student to visit her in her special education classroom during

4th period, which was her planning period. She helped him with his homework at that time. 
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t• 

The Student benefitted from the Appellant'S assistance with hissch,00lwork The amount of

benefit is difficult to quantify, given the Students mid-term return. to school, the abrupt

discontinuation of tutoring in or about January 2007, and the uncertainty about. when the

tutoring resumed. 

The .Appellant.-also helped.fityggther.students.4.uring.her.4,!..h..,
peripd.planning.the. A

paraprofessional (classroom instructional assistant for the.specia I ed ycation..stud ents) was

also present in the Appellant's classroom during 4t.h. period. 

33. . Ms. Jacobs, the guidance counselor, initially approved of the Student spending time

being tutored in the Appellant's . classroom. . Ms. .Jacobs .became concerned over the

Appellant's degree of involvement with him, and about the Appellants comments regarding
the Student over the months he was in.the classroom (October through. early December2006). 

34.. . Assistant principal Unger noticed Student in theAppellapts.classroom .in early

December2006. She was awaretheStildentwas ripta special educationstudent, and aware

h.e.mas assigned to the .guidance office.., Ms. Unger. was. also aware 4th period was the

Appellant's .planning period, when she yvas..liot supposed to beteaching, according to her

employment contract. On or.about December 7, 2006, Ms. Unger reassigned theStudent

from being a TA in the guidance offico being a TAn the .attenda.nce. office, where she

worked. The attendance office had.greaterneed.of.aTA.than did th:eguidanceoffice.. 

35. The Appellant believed it was.best for.the Student to remain in her classroom. She

believed Ms, Ung er made the reassignrrient as retaliation against her. "The Appellantwas so

certain the move of the Student to the attendance office was retaliatory that it did not to

her there was agood reason, orany non- retaliatory motive, behind it. She became upset and

exerted significant efforts to have the Student returned to her classroom. . 

36.- The Appellant drafted a note for the Student's great-grandmother's signature, 

requesting the Student be returned to her classroom. Exhibit J-3, Tab 10- D. The great-. 

grandmother signed the note. The Appellant also contacted the Studentsjuvenile probation

officer, Ms. Rutten, on two occasions, requesting Ms. Rutten intervene with the PASD to have

the Student assigned to her class. Exhibit S- 11. 
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37. TheAppeilant contacted Scott Harker, PASD High School principal, and complained

to aboutthereaasignlfent. Mr. Harker explained to the-Appellant that itwasacontractual

probieri-i for herto have a student assigned to.herclassroom during her planning period. He
did not change the assignment. 

3g.; _.._.Tl• e.Ap.pellarit:also:cotnpia ned rhultipletir. ea.td'..Ms :.etas obktYie g.ui lance counselor, • 
in an atterrlptto'Piave Ms:'Jacobscliarigethe Stiklent's-asssgrirrient. The•Studentwas never

assigned to the Appellant's classroorn: ` ' - . . 

39. TheAppellant aril Ms. Unger had'asignificant conflict ofpersonality. The Appellant's

outspoken criticism fo the "Student of Ms. Ungers'author r̀ty underrnined the appropriate

respect forthe' atithority'of't1i hlgh`s̀ciiool`adm̀infstTatii3rr

40. The Appellapfrequested`a meeting'arzo' rimet with Mr. Harker on December8, 2006, to

inform hm'sl ewasdrzvr'agifi S#udertinherprNaievehicie .She'slhdwedFtimanotesigned

by. the Studentsgreat- g7anddother; * filch g.ave "permission to the Appellant totransport the

Student in 'her car.' The great - grandmother also gave' "tlie appellant permission to obtain

emergency medical treatment for the'Student, and to record him for her book. research. 
Exhibit S,:9. 

41. Mr: Harker advised the Appellant ofthe:risks associated with a teacher transporting

a student in a privateVehicle, including insuraricecoverage aswell as allegations of improper

contact between the teacher and 'st 'dent. Mr. Harkerrecomrnended the Appellant discuss - 

the issue with Dr.'Mark Jacobsori` PASD risk' mariager.- 

42. During: the- Harker meeting; which was initiated by the Appellant, she advised Mr. 

Harker nothing inappropriate had taken place between her and the Student; and said she had
never been alone with the Student. This was not truthful, as the Appellant had slept in the

same room and /or same house with the Student at least sixtimes as of the time she spoke

with Mr. Harker. 

43. The Appellant met with Dr. Jacobson on December 6, 2006, soon after her meeting

with Mr. Harker. The Appellant and Dr. Jacobson provided widely diverging accounts ofwhat

was discussed in that meeting. The Appellant and Dr. Jacobson agreed on one critical point, 
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however; the Appellant did not advise Dr. Jacobson that shehad already spent at least six
and possibly seven.nights.sleeping in the same 'room and /orsame house as the Student. 

44. Had the Appellant informed either Mr. Harker or Dr. Jacobson that she was sleeping

in the same house /trailer /room with. the Student on multiple occasions, theywould,h aye taken. 
inin ed.iate, action ....pASadoes_n.othave_ any.w.rtten _.policies.that..prolbilit.a teacher:.trom
sleeping in the,same house or traileras a student. However, teacher - student sleepovers are

generallynotconsidered . acceptable. professional condpct in.PASD, even where there is no

sexual contact. Some exceptions include,sporting events or otherschool- sponsored events

away from school., . . 
45. . In.:December 2006, the Appellant wore the Student's black leather.. jacket which had
fringe and chains.. T.he.Appeltant drove,the Student and hisbrotherto.the house of one.oftheir

relatives, when .asked tp:.do so ..by the,.great- grandmother. The Student and his,brother did

sorneyard work forthe.rel.ative..,TheAppellant helped with the chores, but did not have.warm„ 

clothing with her...She. borrowed.the black leatherjacket from the Student.because she was

cold.., When she...re.turned.the.S,tudent and his brother to their great - grandmother's, she

continued.to wear the .Stud.ent's jacket, atleasta halfhour, while inside. She keptthejacket. 

on because.she remained cold... Some mernbe.rs gfthe,Stu.dent's extended family saw the. 
Appellant ,wearing the: Student' s .black; leather.jacket. that day. after they, returned felt

uncomfortable at the .sight of.the Appellant. in.the teen's clothing. 
4Q. The Appellant.accompanied the Student and his . great- grandrrtother..to. ajuvenile
probation revocation .n hearing on January 3., .2007.. At. that time, the Appellant advised . 

Ms. Rutten, the Student's juvenile probation. officer, that she wished to obtain custody of the
Student. She wanted Ms. Rutten' s assistance.. Ms. Rutten.explainedthe process involved in

obtaining custody, particularly for a non - relative, in light ofthe fact that both the Student's

natural parents are alive, plus two step.- parents, his grandparents, and at least one, great- 

grandmother. 

47. TheAppellantbelieved she would be a betferguardian, surrogate parent, oradoptiye

parent, than any of the Student's actual biological family members. She did not think of herself
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as a teacher ii i-elatiqn to the StUd ent; ahe thought of herself ea •e5cten ded fanhily, his future

adoptive no diie else to act

81Y8ft hiV136lialt: • 

156aPibtf4kiiciWiedge'ofth6Sti.iderifa.hiaiiYhj, itdid'hotocbill' tO the APpeliatit that the

hot 2999, a

year or more- after the events at Isue in thit proceedmg. For a long time;ahe believed

ft'' s lie‘ rifig, that she

begah fo' feerthesSfUdeemight have-ttahiPi.ilat6d fief: • • " 

49. TheAppellant believed Ms. Rutten supported the idea of her obtainitigtustody ofthe

StUdent: feh aki hiidUPitvYrfthia. Mi:aafgh tii06.4436rtdTheAPPelidnt's tutoring

thegiidei-f,'16tiedii64diigi=6iSilifi3fit6ifiMiigAgrndiVgj'akiiiiai20t#.;- Ms. Rutten

ttlYd8fit's failure to

Nli.lki.iiglibill6veitheAi5V6114664eati-:dependent, 

meaning the Af)0616fit. believed ske' ikaS but i6tf1610, . it was not -a healthy

relation h ip foilf4 StUd ant. She belieV6atheAPPellintia:66-hdi.fotilVerit bey6ndappropriate
boundaries and belieii6t thStudent.dId iiOt bVtiefit froth his iiratiOriShip with the Appellant. 

Ms. Rutten believea ftis irnpoffarecit adultabhdauth ority figures ta-itiOdel'obd behavior for
the Student, and fPrhiM to accept theqonse4iieficeibf his O* . a6tiOria",:hbt to have a teacher

trying to provideexcuses for hisfailureto drOfriPiY...Ma. Rutten viasithaWare of thealeepovers, 
and unaware et-6 APpellant allowed th ititddriVe hef-

thrs.'

Rad -ahe been aware ofthe

drivit he would have sought tonterhPf of court pi=bceedih'ga' dgainat the Appellant. 

0. By the time the Appellant came ta know.the Student, he had-been convicted of 4th
degree assault; referred for rape in the 2nd degite (not chatted), charged with obstructing a

law enfordemeht officer, convictedbffour instances ofM I P; he hadhnultiple truancy referrals, 

and he had been in juvenile justicerdetentiOhe several times. He had multiple probation

violations, largely as a result offailing to appear for the many required probation, counseling

and substance abuse sessions. 
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INVESTIGATION BY PASD, CONTINUING CONTACT

51. . On or about December 21, 2006, Mr: Harkercalled the Student, in during Winterbreak

to speak with, him about his reassignment from guidance office TA to attendance office TA. 

Assistant superintendent Michelle Reid,aiso, participated in the meeting. The discussion

includedthe.Studer>t's. involvement . with .theAppellan.t. ".Bythis: time ,.P.4S.D.administration_had, 

heard stories.,about one orrnore sleepovers, and,were becoming concerned. The Student

was interviewed. atone, with no adult or family member present. He den ied.he had.slept in the

same place as the Appellant, and said he had no plans to.see her over Winter break.. He did

not mention driving her. par: He did not voice any objection to being the attendance officeTA. 

52. The Appellant learned about the interview almost immediately. Within an hour of its

conclusion, she telephoned the assistant superintendent' s house to speak with her about it. 

TheAppellantwas very concerned the Student had been called in alone.and questioned about

his relationship with her,. without any parent or guardian.: present. 

53. rQn.,January. 3, 2007, (the day the Appellant appeared in court with the Student) Mr. 

Harkersepta letter to.theAppellant, scheduling a rn.eeting.with herthefollowing afternoon to

discuss concerns regarding her relationship with a PASD high school student. ExhibitJ -2, 

Tab 6. On January 4, 2007,.assistant superintendent.Reid_ issued a I.etter.advising the

Appellant .she was. placed on non-,disciplinary administrative leave with pay effective - 

immediately, pending investigation of an alleged inappropriaterelationship,with a PASD high
school student. Exhibit J -2, Tab 7. The letter.advised the Appellant: 

in order to preserve the integrity of the District's investigation, until further notice

you are directed not to contact or communicate in any waywith current or former

students of the District, current or former staff of the District and witnesses to

the events of this investigation, except through this office. Failure complywith

this directive will result in disciplinary action, including the possibility of

termination. 
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54.. . On February 12, 2007, PASO. ieSped a letter to the Appellant, advising her it had

retained an outside leaVe with pay was

Oontiniik;venCkfigsike ' ari'sicthe other than her

iuiii n ref6r6glitettiiek'hithritdiget, 6htlywith the no- 

D6riit thkigefitt the Appellant

adtnitte8Sligvae agailiffiaiiing.6britaetWiththeStiidentfortutoririg;-.and dieclOted additional

tee0oV6i'Oli'di:ififfii6h PASD had bee '''''''''''''''''''''''' conceded SheWas aware ofthe no- 

dbiltaot diredtiVg; bOte: Plaine'd itswgghiai-elittibilaYiftd hell5the Staderit With his schoOlwork

ih'646486%W.''' • 

56 On iViaV26;'.2-007, .PA8.15 issued another leffelqd the Appellant, reiterating the no- 

contactdirective.: ffidiP510-4Y6616.- - • ? t"•-‘• 

57. On August 24, 206 "1,I6X8ble..e.iit.izerint:61ideiit, r COW,: issued a. letter to the

Appellant, ackribV0edging reef other 6PPeal iffellaticesfaiii5f615ablabatise. ExhibiLl-2, 

Tab 12. Her terMihaticir6ifient * Merit Was etaVed periaingfeeolutiori'ofthe appeal. She

was advised that ta iffilthe ternlinatiOn ids final, efie.reffiairied an erriplbyed.of PASD and was

subject to its dfrectort. PASD reiterated the sna- ConiaOt directives. • • • • 

58. Thus, PASD ptOvided Written notice° the. Atipellant on five differentoccasions over

eight ( January thrOagh Atigtiet 2007) that She WaSnot allOWed by PASD to contact

the Student or any Of hW family members pending coMPletiOn-of its investigation. 
59. The Appellant did notsee the Student or his fam ily for a short while after receipt of the

initial no-contact directives. Sometime after January 4, 2007, she ran into hirn at the Dream

Center, where she Voliiiiteered, and said pelt°, butdid riot speak to him. She requested

permission to attend' his .step-great-grandfather's funeral when he died scion afterthe no- 

contact d irective was imposed. PASD adMinistration heard from some ofthe Student's family

members they did not want the Appellant at the funeral, so PASD did not grant permission. 

60. The Studentinitiated contactwith the Appellant by calling her each of the three times

he was confined in juvenile detention. in or about February, March and April, 2007. 
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61. The Appellant and her daughter sent two or three . letters by mail to the Student while

he was in juvenile detention. Theywrote the letters as if the letters had been written by a kitten

the Student had given to the Appellant. They used . fictitious names and addresses for the

envelopes' return_address. One of the letters.included a candy bar, which was considered

contrabandatthejuvenile detention facility..When.itwas attempted. to return the .contraband. 

candy bar to the sender, it was discovered that the fictitious name and address had been

used. The . letters were ultimately determined to have., been sent by the Appellant, who

admitted sending them. Herexpianatio.n was that it was essentially aharmless prank, done

for fun. The letters violated the no- contact directives. .. 

62. The Student-and his great-grandmother went the Appellant's .house in or about

March or April 2007, to pick up the many possessions. he had left there. TheAppellant.spoke

with the Student briefly on that occasion, and spoke with his great- grandmother..This was a

violation of the PASD no- contact directives.. The Appellant attended a church fundraiserwith

the Student's great- grandmother..in April .2Q07 at the: home of another extended family
member, in_yi.o! ation of PASD' s no- contact directives. She began tutoring the. again

in May 2007,.in violation of.PASD's no- contact_directives. She,canceded in testirnonythat
she did not think about the directives "that much." She knewtheyhad not been lifted, but her

priority west() get the ,Student's grades back up. .She.thought.PSD'.s directives were about

to be lifted soon, as she was aware the investigation was about to be concluded. 

63. - The Appellant's involvement with the Student and his great-g randrnotherwas notwell

received bythe Student's extended family. initially some family members felt the Appellant's

involvement was a good thing, as she assisted him with.his academics and.took him to AA

and NA meetings, and drove him around town. However, when some family members saw

theAppellant wearing the Student's black leather jacket, heard about some of the sleepovers, 

and learned of the degree of the Appellant's, involvement, they no longer believed the

relationship was good for the Student.or for the extended family. 

64. The Appellant wanted to take the Student with her to South Carolina during Summer

2007, to a conference put on by her church. Exhibit J -3, Tab 17. The Appellant' s proposed
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sleeping arrangements atthe. Conference would haveplaced her and the Student in the same
n; Gtel Yod trot night: The Appellant requested permission from Ms. I utteri, juvenile probation - 
ofhcer, fort̀6e'Student to'go to the chUrcl-i. conference. The StUdentWas nbt legally able to

save PortAridelk evento travel to.a family niember'shouse in a r eighbbririg town, without
Ms lutten's..pertri.iosiort. -- Tra~ iiel.. to.: a. nother .stateVauld..lave:.i'ei iir.-ed °cortttct with. and.. 

permissionbftiletOutF tblinaa uivaiert'ofW hitgtortI6V6riile r̀efiabiiitationagencY , 

as the receiving state. Ms: R itteni dici not give permission forth'e Student to travel to South

646Iii=i4"with tlieAppe1lant: T1•ieAppellanfdid not request PASO permission forthetrip. The

trip would have violated PASD's n net:;e6fiddt directives: • '=° 
65: ' Al'though the Appellant'festifiedshe told at least two PASD staffiniembers about the

sleepovers priorto Winter break2006, this testimony is found notto be-credible: There is no

cortob& atirigevideeid6 iiy P 81 staffmembe(received sliCh inforrriatiorirfrom theAppellant
prior to her being placed on administrative leave. . -- 

66. Ttie certificated educafiors.who testified expressedith' opiniori that the Appellant's

overnightswereiriappropriate; unprofessional, and nottothe-sfandard ofConductexpected. 

by professional educatorstaff/teac ierS: Even theAppellarit'adrnitted the conductwould.not
g enerally -be considered appro riate. 
67. Disrespect•forand challeiigesto authorityfigt res are particularlyinappropriatetypes

of behavior for adults t model for this Student, because ofhis significant criminal activities. 

Similarly, respectforruled is irriportant oehavidrto Modei forth'e Student. • The Appellant did
not -curlsiderthesefactots in her interactions with the Student. The Appellant's conduct is

reviewed inithe context of this particular Student. This Student's significant juvenile justice

involvement, history of conflict with authority figures (Juvenile justice determination of guilty of

resisting officers in August 2006, and multiple school truancies), the Appellant's actions of

allowing the car driving, promising the gift of a car, spending` multiple overnights together, 
warning the Student that others learning of their relationship would not approve and not

understand, providing multiple inappropriate gifts, speaking disrespectfully of a school
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administrator, and giggling at the Student's sad personal history were at best examples of

poor judgment and inappropriate conduct. 

68. The Appellant testified credibly th at she did not have sexual contact with the Student, 

and was not attempting to groom him for sexual,purposes.. PASD initially investigated this

as one involving inappropriate.conductr andlor.sexual.grooming._N.o issu.e.ofsexual

contact between the Appellant and the Student is alleged by OSPI in this matter. 

69. However, the Appellant single- mindedly believed that she and only she could rescue

the Student. She hid the extent, nature and degree of intimacy of her relationship with him, 

including sleepovers, gifts, promises and driving privileges, from PASD staff and from his

juvenile probation officer. She was clearly aWare, be'cause she conceded t the hearing, that

much ofwhat she did was not generally acceptable conduct between a teacher and student, 

and that people would talk about it, if they knew,.and would not understand. Her actions were

wilful, and demonstrated a.. clear abandonment of. generally recognized professional

standardsand a fundamental disregard of the Student' safety. 

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings ( OAH) has jurisdiction over the parties and

subject matter of this action, and authority to issue a final decision by OSPI as authorized in

Chapter 28A.410 Revised Code ofWashington (RCW), Chapter 34.05 RCW, Chapter34.12

RCW, and the regulations promulgated thereunder, including Chapter 10 -08, Washington

Administrative Code (WAC), Chapter 181 -86 WAC, and 392 -101 WAC. 

2. The Professional Educator Standards Board ( PESB) has the authority to develop

regulations determining eligibility forand certification of personnel employed in the common

schools of the state of Washington. OSP1 is the administrator of those statutes and

regulations and is empowered to issue, suspend, or revoke teaching certificates.. RCW

28A.410.010. 

3, . Any certificate authorized under Chapter 28A.405 RCW may be revoked.or suspended

based upon the complaint of any school district superintendent for unprofessional conduct, 
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among other categories of behavior. RCW28A.410.090. The April 11, 2007,. complaint letter

sent by Superintendent Cohn triggered OSPI's duty to irtvestigate the Appellant. 

4. Good moral character and personal fitness r̀equired of certificated personnel are a

continuing reduirementforholding a professionareducatioriarcertifidate underthe regulations
of the ..PESB;....WAC 1.81- 85 -014.: The terms are defined.as' follows;....- ....... 

As used in this chapter[ the ` good moral characterand personal fitness' 

rheans' character and personal fitness necessary to serve as a certificated

employee n' schools in- the state ofWashirigtoi, iriciciding character and

personal fitness t have contact with; t teachzarid to p̀erform supervision of

children: -Good moralcharacter and pei-soiial fitriess includes, laudsnot limited

to;.-the following: 

3) No behavioral problem which endangers the educational welfare or

personal safety ofstudents, teachers: .'drother colleagues within the educational - 

setting. 

WAC 181 -86 -013. 

5. Unprofessional conduct is defined by WAC 181. 86 =060 as: 

Any performance of professional practice in flagrant disregard or clear

abandonment ofgenerally recognized professional standards in the course of

any of the following professional practices is an act of unprofessional conduct: 

1) Assessment, treatment, instruction, or supervision of students. 

6. In orderto suspend or revoke certification, OSPI "must prove by clear and convincing

evidencethatthe certificate holder is not of good moral character or personal fitness, or has
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committed an act of.unprofessionalponduct." WAG 181 - 86-170(2). In ali otherproceedings, 

including reprimand, the standard of proof shall be a preponderance of evidence," WAC

181 -86 -1 70( 3). ( Emphasis. added.) 

7. • Title 181 -87 WAC .( Professional .,.ryEducator Standards . Board. - Professional

Certification), gener -ally;.does;not-,app.ly.tofhe..private;.con.duct.of education ;al, pracfiti_oners_. 

except where the education practitioner's role as a,privateperson is natclearlydistinguishable

from therol: eofan educationpractitionerantl ,thefulfillmentofprofessional obligations, WAC

181 -87 -020: Although not cited bytheAppellant, this appears to be the basis ofher defense. 

She asserts her;relationship with the Student was that of an extended family member or a

guardian., and:vvere.not related to her being a teacher.. This view is not adopted,.... 
8. . The Appellant's. relationship with the Student was founded upon her standing as a

teacher atthe high school.. -;Shemetthe Studentthrough PASD, and gotto know,him through

tutoring .,him 1n •her. classroom ..atthe high school, .:She thought he. was .assigned to.her
classroom during 4':,period., or was going to.be, and that.he should be, .. Sheworled_hard

to get him assigned to her.4; .period classroom, including writing 'emaiis, and.lobbying his
great - grandmother, his school counselor, and theprincipai. When she resumed contact with

the•Student in violation of multiple no- contact directives, according to her.ow,n_admission it

wasforthe purpose oftutoring him.:: Her explanation af,her.motivation to defy the no- contact
directives u nderscores the foundation of the Appellants relationship with the Student rested

on her being a teacher and him a student. 

S. TheAppellantsubstituted herjudgment for that of other professionals in the Student's

life, including his juvenile probation officer and his school counselor. She was so certain her

involvement with the Student was the only way he could be rescued from his negative family

situation that she was willing to violate the no- contact restrictions placed upon her by PASD

in order to maintain contact. This conduct meets the definition of unprofessinal conduct; It

was flagrant.disregard or clearabandonment of generally recognized professional standards

in the course of her supervision of the Student. 
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10. The Aiiiiellarit' underStOod at the time of her actions, and acknowledg'edduring the

hii646taotikith the 8tUderit irkti Id a be'COnekleied agProPriate ifPeOPle knew

of it. Under the circumstances, an unrelated female .adiliteacheraiirdi year old

dekt:

g4eping hithe s- riiiiroVen/hOliseitfailerteribieleVen nht iifa One rrioiith period
waS-afear- inapOropriate;--Attor o ot ercerhfidated.b.duca lone p_rof.easibnals,it.was

CondUot that did not met brofeSSfohal standai-dS. • ' • • 

1' 1 .**. thelnatiiitOPriate'drieri:iredfeSifOnarriattife ofiligt"conddaVVaS '0'660611Ned when

the Ai51611i-ifiiii:06.16i6ieiifS.d"iii6"•6;ctehrOf tiimeht to PASD

gdriiiiiiitYatorS:--Afiigtb":66tilid'OritliMr.'Hirket6ndbi...JaeobtOn in earlY066efriber2006, 
the ApOeilarifdidhat d isCrd'Se the sfa056/6ii ;"driditifSfe01:6Sentect the'afriddht•and type of

not ben with the

8tticr661;'ek6ifififikthileW* htttitoriqhirn ktifidergObringlhitedorikIStiidefith'ature'of the

relationShip), driVing hiirr," arid interviewingi, iewiHhirn. The s failifre to..diabida was a

isiiaterral rnisrePresentatiiiii tOljA8DadrYiiniStratOrS; and it was co lidUaWhich did not meet

the staridandS expected for a tertifiCafed ethiCation-ProfeSSIOnal.- 

42. . SOrtiebf the ApPellant's-doriddbfarid intkactidliWith the 'Student does not meet the

definition. of either UhprOfesSiOnartbridda' 64a lack of gOcid 'mace! character or personal

fitness, but demonstrated lido]; tuagifialit'atid a lack of praessionalism. A lack of

professionalism is hat-equal to. ÙnPriiTatSioriar bOndualr

13. The gifts the Appellant gave to the StUdentdeftbbStrated her generous heart, but also

herpobrjUdgment. Ate'aeher leSs erhatiOn inVOIVed Would nit have given so many gifts, 

including the expensive Snowboard; to an. Unrelated student. A less emotionally involved

teabherwould more likely have screened or evaluated the items 'Selected -by the Student, . 

rather than simply purchasing baChand every item the Student chose to put on his on- line
Christmas wish-list. That behavior standing alone, however, would not rise to theevel of

unprofessional conduct. • 
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14.. Similany,.thefact that the Appellant wore the Students jacket did not rise to the level
of an act of unprofessional conduct. It was.a topic during this proceeding because it was
unusual conduct which. Struck family members as odd, and triggered their. concern: 
15. TheAppiIant icnyv the Studenthad mUltiplejuvenilejustice violations, even ifshed id

violations to drive her car, not only on .private property, but also pri a public pad, was

unprofessionai.conduct. ltsenta message to-the Student that violating laws is acceptable, so

long as one does not get caught. The conduct was unacceptable even though the Student only
drove on a public roadway a small amount compared to the amount ofdrivingon his great- 

grandmothers private property...,1t is the act that was.wrong, and that seta bad example, rather
thanthenumberof minutes ormiles,..or even feet or yards.. Further, sending the 'kitten letters

to the Student with a fictitious return address while he was .confined by juvenile justice

authprities.waspdd.behaylor, not .appropriate and not professional, given that theletters had. 
the effect of deceiying juvenile justice. officials. , 
16.. The context ofthAPpollants actions is significant. Their ralationship developed over
a relatiyalystlprttimp.

i.Tmpywornotiong-standingfarnily friends. The Appellantfirst mettiis

Studenpqrlaffy.at the r.icto.fthe.p5- Q.0 SY, then did not see him until9ctober 2006. She very
quickly drew. very close to the:Student... From the first interview.with him, she laughed at

inappropriate times during the interviews when the Student toldpfernotionally and physidally
painfu.I, abusive,drug and alcohol fueledfamily events. Within less than.two months ofstarling
the interviews, she slept in his bedroom and in his own bed, with the Student in the same
room, and slept in the trailer and/ or in the same house a total of 10- 11 time in a one-month

period. She gave him inappropriate gifts and promised another inappropriate gift, her car. 

She also wilfully concealed information about the nature, extent and degree of intimacy in her
discussions 4th PASD administrators and the Student's probation officer. The incidents

were not isolated; they were clustered in time and intense. 
17. Fundamentally, the Appellant's attitude toward the Student, that she knew what was
best for him, and no one else knew as much, or was as well positioned to assist him, was
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unprofessional conduct. The Appellant withheld information about the degree of her intimacy

with the Stmdentfrom PASD administrators and staff, and from his probation officer.  She

ignored the professional opinions of other educators and juvenile justice Workers who were

also involved in theStudent s̀education and care: Otherthan alloVviit the Student to drive on

a-public road, her conductwas not illegal, butthat does nottender:the conduct appropriate or

acceptable for a certificated professional. Certificated staffwho engage in unprofessional

conduct run the risk that theywiil be caught, and theywill be disciplined, not just by loss oftheir

job; but by a sanction affecting theircertificatibh.
18.     Behavior does not have to be criminal or sexual in nature to be inappropriate or

unprofessional and belowacceptable standards. TheAppellant'sconduct in the course of her
i;

professional practice was in flagrant disregard and/ ofClear abandonment- of generally

recognized professional standards in the courseof hersUpeNision of the Student. The fact

that theAppellant realized her conduct would not beconsidered appropriate is a significant

factor which underscores the flagrant disregard and clear abandonment of generally

recognized professional teaching standards. The fact thatshe told the Student that others
Would not understand also underscores her awareness of the standards and her breach of

them. Her belief that she was the only one who understood the Student and could help him is

not a defense. The Appellant's assertion thatshe was notacting as a teacher, butwas acting

in loco parentis to the Student, is not adopted.

19.     The pertinent standard for suspension of a teaching. certification is set forth at

WAC 181- 86-070(2) as follows:

2)     The certificate holder has committed an act of unprofessional conduct

or lacks good moral character but the superintendent ofpublic instruction has

determined that a suspension as applied to the particular certificate holderwill

probably deter subsequent unprofessional or other conduct which evidences

lack of good moral character or personal fitness by such certificate holder, and

believes the interest of the state in protecting the health, safety, and general
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welfare of students, colleagues, and other affected persons is adequately
served by a suspension. Such order may contain a requirement that the

certificate holder fulfill certain conditions precedent to resuming professional
practice and certain .conditions to resuming practice. 

20. The standard is somewhat different for a revocation.. WAC 181 -86 -075 provides: 

Grounds for issuance of a revocation order. The superintendent ofpublic

instruction may issue a revocation order under one ofthe following conditions: 

1) The superintendent . of public instruction has .determined that the

certificate holder has committed a felony.crime.under WAC 180 -86- 013( 1), 

which bars thecertificate..hoider from any future, practice as . an education
practitioner...; 

2) : The certifcateholder,has not :committed a felony crime under WAC 180- 
86- 013( 1) but the superintendent of public instruction. has determined the

certificate holder has committed an actof unprofessional conduct or lacks good

moral character or personal fitness and revocation is_a.ppropriate. 

21. Unprofessional :conduct is . also .defined : at WAC. 181 -87 -080 to include - sexual
misconduct. That is not alleged or at_issue in, this proceeding. 
22. OSPI proved by clear and convincing evidence that the Appellant committed acts of
unprofessional conduct during the _2006 -07 SY. Haying reached this conclusion, it is

unnecessary to determine whether she also lacked good moral character and personal
fitness. 

23. • The determination of acts of unprofessional conduct does not end the inquiry. The
appropriate sanction for the discipline must be determined next: In order to determine the

appropriate level and range of discipline,..OSPI or its designee must consider. certain

Findings of Fact, Conclusions of Law and Order
Cause No. 2008-TCD-0007
Page 23

Office of Administrative Hearings
One Union Square, Suite 1500

600 University Street
Seattle, WA 98101 -3126
206) 389 -3400 1- 800 -845 -8830
FAX (206) 587 -5135



specified factors; at a minirrmiim, prior to issuing any disciplinary order. WAC 180 -86 -080. 

These factors irichide the follovvii'ig: 

1) The seriousnessofthe acts) and tiie acivai'orpotential harmtopersons

2) T)3e person's criminal history iriclud'irigthe 5en6tasness and amauntof

activity; 

3) The'age-and i iattirity level of patticiparifi(s) at the time of the activity; 
4) The proximity of remoteness' of time it which the acts occurred. 
5) Any activity that demonstrates a disregard for health, safety, or welfare; 
6) Anyactivitythiaf`demonsfrates a l5ehavibral irobierti:; • • 

7) Any activitytha €d̀emonstrates a Iack'offitness' 
8) Any' information submitted rega'rdi.g disciplfnelmposed by any

governmental or private entity as a result of acts or omissions; 

9) Any information submitted that dernanstrates aggravating or mitigating
circumstances; 

10) Any information submitted' ta support character and fitness; and, 
11) Anyother relevant Information :sub pitted. 

24. Factor (1). The seriousness ofthe actsand the actual orpotential harm to the Student

was testified to by Ms. Rutten, probationoffcer. Herprofessional opinion is that theAppellant

was iri a co-dependent relationship with the Student-and' enabled him -to continue in his

unacceptable ways by providing excuses for him to avoid doing What the court required him
to do. The Student's juvenile justice history made it especially important to model good

behavior_in_alaw- abiding manner The potential harm to this 15 year old was significant. The

Appellant repeatedly determined that she knew best what the Student needed; she knew
better than the probation officer, the court, PASD administrators and the school counselor. 

She knowingly and intentionally violated five PASD directives to have no contact with the
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Student. Those directives were the collective decision .of other education professionals. It
was not clear from her testimony whether the Appellant understood this point, even in mid- 

2009, although she had begun to suspect the Student might have been untruthful to her, and
manipulated her.. 

Fa.ctor._(2).4here.is_no -. evidence. of. any_crimin.al.h:isto.ry..on the.p.artofthe.Appella.nt.. 
Had Ms. Rutten known the Appellantwas allowing theStudent todrive her car, theirmight have
been contempt of courtproceedings againstthe Appellant forte probation violation, and the
Student might have had additional juvenile justice problems... 

26. Factor (3). The Student was 15 years old, but involved with the criminal and juvenile

justice systems.,far beyond his chronologicai..age. Given his unusual history, it is difficultto
assess his maturity level, and easier to assess his vulnerability to inappropriate adult
influence, according to his. probation officer. . The Appellant was in her early 60s., and had
been a certificated teacher for approximately 25. years. The Appellant was, certainly of
sufficient ageand_experience as a teacher to be able. to determine appropriate ,behavior. It

appears ehe,was influenced by her maternal feelings toward the Student, and pot sufficiently
guided. by her professional judgment: 

27. Factor (4). The; acts occurred beginning in, October or November 2006, The

sleepovers ended,, presumably, in December 2007, but the Appeliant's insistence on
remaining personally an. prafessionally involved with, the Student .as a tutor continued

throughout the following year. She continued to workwith him in violation of the no- contact

directives, and ultimately lost her job due to that conduct, but testified she didn't pay much
attention to the directive. The acts are not remote in time, 

28. Factor.(5). The Appellant's belief that she wasthe best and only chance the Student

had, despite the significant involvement of other professionals (probation officer, juvenile court
judge, school counselor, PASD administrators, great - grandmother) and her concealment of

important aspects of her. relationship with him from those professionals demonstrated a

disregard for his health, safety and welfare. The fact that she never even considered that his

assignment to attendance office TA was made for any reason other than retaliation against
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her Was in Clear disregaid Of hie'safetVaild welfare. AllowingtheStudent to drive her car, 

e4en.a bit, tin tibbil61-68/Validerfibri'etreted"idigted.kliOrhis h& th, S4* giid welfare. 

this Was "hotraii 'aVe:ii-66 15 year acibby; taketi'bilffOl' a faniiVpidOi-ty to learn

to drive. This was a boy whose extensive involvement with juvenile justide"a'ail-ibrities over

Fictot (6), Tfref6 is '' Wriabiid'' 6 6.6 aithbied mental • 

ilineee, Crithinal COndUct: • " ' • • 

30. Factor (7). The evidence-Vv. hich dernbileti'ated a lackoffithetS forteaching does not

relate to • fliffeee16-14a6h, • but 1- 61cat6S' tci the Appellant's laok' of professional
det46flisrientrid heffriSideri6e Oil seeing liereene-theStikientreeaiiibt oi-Paiorit, rather than • • 

hielutbr.' • • - •• • ••••• • 

3'1'. • 0a..aiii;"-(9),' IJerifify..(grkdirisifili-bga'S16nifi8'aiii' allicipline (job

terfriinatiohygairiet-th6AVellarit fdi hers brehaiil6r. ' '''• • " • • 
32. - Faotoi- ( 9) ( 10). khOVArfdand wilful

disregard of decisions iiiadeliy Oth6r' giu6atrah'ariaii.iVerilleji.iSti6e-OF6feisiorials, and the
court (theterms of probation), and the untruthful statements 6661 6ebh§ she Made to PASD

administrators, *along With misrepresentation of the' degred.of intimacy.. • 
33. There was -evidence' Of Mitigating •CifOrnetances. The *Ai5pellant-gen uinely and

feller-My, believed hera6tiOneirereapprOOriate, were intheStudents beit146rest, and were
unrelated to her SfafilS 6S a kliool teaah6r. Thai the as WFO bribase points does not

change the fact that herWibtivatiOftwaitclgssisi flie.Student?.'S'he'PrOvided tutoring to the
Studentwhich helped his grade's. The evidence supports the determination that the Appellant

saw herself in a Maternal tole;•and to thatend, engaged in unProfeesibnal Conduct. She had

received 'good eValuatiand' ae1e' teaCher, with no prior' dieCipiine.: • 

34. - Consideration ofthe bOvotptors leads .t the following conclusion: The appropriate

discipline for this certificated individual under the above-circumstanbes is •suspension for

twelve months. • 
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35.. OSP] seeks imposition ofatwenty -four month suspension. The evidence supports a

twelve -month suspension. The Appellant's actions were knowing and wilful, but not sexual or
HI- intentioned. The evidence supports the determination that she repeatedly made poor

choices, and exercised her own judgment based on faulty premises, but not that she intended

to- cause:harm to:theStudent- This was unprofessional. conduct•which should_be able to.be . , 

remedied by a twelve -month sanction, as determined bythe professional educators who make

up the APCAC. Under the facts presented in this hearing, the twelve -month suspension is
appropriate. 

ORDER

The Appellants educational certificate is suspended for a period of twelve (12) months. 

Dated at Seattle, Washington on July 31, 20

Law Judge, 

istrative Hearings

This is a final agency decision subject to a petition for reconsideration filed within ten

days ofservice pursuant to ROW 34 .06.470. Such a petition must be filed with the ALJ at the

address at OAH, The petition will be considered and disposed of by the ALJ. A copy of the

petition must be served on each party to the proceeding and OSPI. The filing ofa petition for

reconsideration is not required before seeking judicial review. 

In accordance to WAC 181- 86- 150(3), the decision ofthe ALJ shall be sent by certified
mail to the Appellants last known address and if the decision is to reprimand, suspend, or

revoke, the Appellant shall be notified that such order takes effect upon signing ofthe final
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order arid that no stay of reprimand, suspension, orrevocation shall exist until the Appellant

files are• appeal in a timely manner-pursuant to WAC" 181- 88-155. 

Any person whose certificate Fias Eieeh suspended revoked by OSPl in accordance

With the "procedures' of WAC` 181;-86:;1 55 ma f ppeai' that .decision to the Professional

Educator Stanclards..Board. by-fiiing a notice af.ap p̀ear with. O.SPI :or .the."secretary.:of the

Professional Educator Star dards dard. within 30 days ofthedate'bfmailing the decision of

the OSP E; br his designee, an ALJ at OAK ifa "petition forreconsideration is fled, this 30 -day

period will begin to run upon the disposition of the petition for reconsideration pursuant to

RCW 34.05.470(3). Otherwise, the 344a0ime limit for filing an appeal to the PESB

commences With the- 'date' of the Mailing 'Of this d"ecisiori. 

Following an appeal to the PESB, this matter may be further appealed to a court of law. 
WAC 181 -86 -155; RCW 34.05.542: 

CERTIFICATE OF SERVICE

1 certify that 1 mailed acopy'afthisofderto thewithin-named interested parties at their
respective addresses postage prepaid on the date stated herein. / L

Via Certified Mai! and US Mail

Linda Capo

Charlie Schreck, Director, OPP, OSPI

PO Box 47200

Olympia; WA 98504 -7200

Jon Howard Rosen, Attorney at Law Anne Shaw, Assistant Attorney General

Hoge Building, Suite 1200 " PO Box 40100

705 Second Avenue . Olympia, WA 98504 -0100

Seattle; WA -98104 -1798

cc: Administrative Resource Services, OSPI

Janice E. Shave, ALJ, OAH /OSP1. Education Caseload Coordinator
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