No. _AS7104-A-TT

TN THE COURT OR APPRALS FOR THE STATE OF WASWNGTON
DIVISION Two

TN RE TWE PERSONAL RESTRAWT PEMTION oF% 7 —
GEORGE WOODARD, ‘ O
s \\ /t .\: 5 A
- —
PETITMONER. \\

PET\TIONERS REPLY BRIEF

George Woodard DOC 2aM\AG.
_ T« Pro Persona

Wask\wa%w Shale Pg,vx}hv\&-\cwﬁ

. 12373 N B Avenwue
Walla Walla,, WA AA362-8817



REPL

4. Twe State’s Asserfion That Thwere ls oww\,«,\m@ Bwidence

0% Mr. Woodords G\t Lo bncorreck As TWis Case \s

Propec Uharacherized As A ‘Crediblily Contest’ Between
The Complamant And Defendant.
The Stete repeatedly makes dalm Hacoughout Hinelr respowse
Yo Mr. Woodsrds persowal restramt \)Urﬂ?ov\ (PrP) taat Yhere

WS Gin ovexw\«\e,\m&sg amount of ev\dence aganst me. Weodard
Yo estalis Ws guik 0w Fae c,\z\c\v-acA offenses. Thug, any error
occurrng o Fal woud Wave loeen v\eussom}\j Warwless.

- Response,; b 13,14, 22, 60, 62- Twe Stale \s tncorrect and athempls
do wit\esd s Courk Througin ‘conflaed fods and av*fsuw\wlrs
reqarding the weture of the evidence Pr@su«% of o\ and s
corresponding testimony as Cowpared Yo the proccdural posture
of Nais ase_ofler appilate review.

TV waush e Siest notd et Mrl Woodards covmumchion for
AN molestabion wn Hae second &ggme, Wos a\resdy been reversed
by Mnls Court o Avredk appeal and thhe sewhence vacahed . State
v- Woodard, 163 wn.App- 1021 (20W). Consequently, the owly wo
Conchons ramawing ab ssue W s Case ar Hat owndnons
Sor rope of o dald W Pe second é\cﬂre,e. and \dz&vxapP’\v\ﬁ i Hhe
st degree withh sexual woktivatlon. The dlements Sor the
dharge of rape are Sound oF RUW AAMA 076, and the demends
Tor e dnarge of \démﬂn‘.\,ﬂ are found of RUW AA_no.020.

Secomdly, t wusk e observed Hnat the owly relevant
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,9\/\36'\ o\ edance adwabted b 4o\ (vw%w?‘v\/\s‘rav&mg e Sadk
of s ‘\vxaAm.\\ss\\\o?\t\nj o¥ o) ~ se2 sechion 5, bdow) 4o Support
Hhe cnarge ofF rape was Yhe vope Wb (Exhiboit Za); MBS
panhies (Bxhlbit 18); e testimony of Tercsa Shant who
Sorensicaly ama\«:\uu\ e roge it avd ?O,V\'HQS Lor SNA (arP
AL-\a); and Fhe resuMs of fae Qoremsle colposcople exam of
MR- Sor poremtioN sexual assault as{gu&orw\d bﬂ, and
Teshiied Yo, by nurse pma\-?"c\ov\u Lisa WalW\ (SRP S-28).

Thirdly, ugon exowmmetion, wone of +he phusical
ndene or '\‘@6¥\v~/\0v\5 woted above \)M\RA W any way, \ed
olone beyond o Rasonable doult, that Mr. Woodard engoged w
semal \whercourse witth MR- WWdn was necessary Yo o Sindivg
of vope. Twis Sadk 8 wecessamly conceded by Hhae Sale n thelr
respovse . See Response ot W (“IDwe Plysical Sindings [upon M.
Wel\s Soremsic exommatlon of MY were Tncondwsivey titing
SRP A-25); Respounse ok 44 (MI1dhe testiwony Sromn Ms_ Shank
and the Wwsp \cx\oora\v'ﬁ regork reﬁav\éiw\ﬂ e panties and the
rape Wit Yided vo condlusive DNA Hhat cowd be e Yo Woodark™s
Chlng aRP a3-\Aa) . A

Fourthly, Tt wush be adenowledged thal, withh regands do
ae \dnapping cnarge; Depuly Shamnon Soumd no physical
wndence awjuhere at the scewe where M.P. a\\esec\ ot Woodard
porked Hae vam n the caldesac ot the end of Lowery Lane.
IRP AW-WD, 123,132, Moreover, there were wo edewitnesses ok

Sow Y\we vawn pm—\(.zA whhere M.Po a\\eﬁes W was par‘(«c\ Auw:mﬁ
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The a\\eﬂu\ sexual assautt. as Ackerwined by Deputy Shanmmon's
Canvass) ng of Pae s denls of Hae houses wn Paak netghlrrncod -
SRP bo-6\- Addifionally, M.P. hersd® ak no Hwe teshifled that
she waos p\/\«és‘\ca\\j restramed by Woodard or was otherwise
obstrucked _\osj Woodard $Towa ‘\QAv‘Mﬂ Pae van ot awﬁ#:wxa (waile
parked) througn ang of s Souwr exils. C8. 1RP 120-118) 2.2RP
R-0O} IRP 311, 153-Wol.  Rurther, Sivwce Haere were ouses tn
e Culdesac a5 evidenced \05 Phe anvos of Hhae V\Q\\ﬂ\/\bar\/\OOA
by D@p'w&j Samnon, ik was not o Vocakion wWhere MPL would
not Weely be $ound . T, Haere was wo endence Yo prove
begouwd o reasonalle dould, \et slone at all, ¥rat mr. woodord
_\L\Avxap{m\ MR WA Sexual wotivakion WWda wos NeRg5ary

Yo o S\'\W\A“(V\ﬂ, of \Adwmap p‘w\ﬂ-

- Lasty, because Here were vo other edewitnesses Yo e
Setual assamlt a\\zﬁaA by M.P, and due to Hae Sack thok there
WS wo P\/\%S\ICCN\ Ao admitred ob o\ Yo prove aw:yo&— e
neessary ements for FHae Anarges oF rape and (\L“A\V\c\(np‘\vxﬂ;
e case wos \ogdy o om&\oi\&j condest berwean e sole
coMp\o:w\av\\' and M. Woodard.

And ik wusk be Sucbher understook thaak \w cases wiere
o c,re&\\oi\zsnj comdest exists betwern Pm&(es, -es, \er woed
ng_u;yls_\—_\/{}s worX; oM emolr\om\vj—d/\arﬁa& :)wvn could e,ast\3 e
swuﬁu& by Fhne admission of Waproper opiwion *es\—\wxov\j by
axperk witnesses wno classically o\l o “speaal aura o &

\*L\\«a\o?\i‘ﬂn (Sor &xawg)\e\, ler slone obwer Qre,‘dw\:\c\\a\ Yrla\ errors
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See, 2.4, Shedr vo Wolker, 16H Ww.App. ILH | 138, 165 P-34 \a)
(zow) ("[(TIWs case wos \argc\ﬂ o C,rQA}\o.‘\“sj contest tn whaida

e ‘arosuu»\vr‘s \\vv\?ro‘per awﬂwwxcw\rs oW ws?\aﬂ Served 05 Y\e

L\\\umé\s_l t.\ﬁb\\tuwﬂ Sackor™Y); 2dade v. Rowers, W3 wn. App~ 724,
745, 54 P34 1255 (2002) (MPresenied Wit a u\u&\\at\?*«j conkest,

Fhe Yy owld ave beew swoyed by Sergeant Raatied's
Yestimond; Whidn Tnstnuated me. Rowero was W g Wis guitt 03
Tn Sumwm, o dose question exisls on Hae Sacks; Haerefore, we
Commot Soy Tae error wos Worwless begond o reosonalle doubh ).

TWS 1S ngu‘m&\j Frue where, as \here, wa Pais case of
aleged dnild sevmal assaudt, ™ predudie L ts ot ils Wighest "
Shade vo SalYere\l, A8 Wn.2d 258, 263, 655 P23 a1 (1492) .

WHA Hals Tn mind Phen, smec Wosdard wwnplores tis Court
Yo consider all of Wis dlaims with the understanding of the
credibilily contest Hhat occured o tria\, avd Hae \adk of
evidence ¥ support Fhe rewndining two daarges \n HRls Case tnen
é&ed&v\ﬂ whether The Aalms presenked require reversa\ of Wis

comncy lowms .
2- Woodards 2\%\/\% To A Cair Tral And \wq;c\v*’f‘\a\ 3L~n3 Was
_Viohated By The \wproper: And VWadwassible Expert 09\"»‘\0“

0% Lwa Wawl Rw\or&\v\q Woodards Gullt And By Her

e \\Mpwpcr Leaa\ Covd\usiown -

_ Twe SM*Q« WA 15 ponse Yo Mr. Woodordl Pe,rsowx\ rest rannt
__\)e;\-u\—\ovx (PRPY, \)rv?u-\ﬁ coneedes Mot Llsa WanW\— an q,,aperi' 2ladeb

wihness who q,;caw\‘md M.P- Sor gohvx\fxo,\ sevual assw\’r—ﬂaxm an

Ke,g\&jaiﬁ.o\&rr -— 1



\\mgmpef legal condusion o e :j‘”j'- “The Slole Concedes
ook M5 Walls Yeshimony gave awn \\w\pmpuf \egal condusion: On
Pk specirum of ormal and Alaguoshic blunt Frauma you hove
\evds of norma) varowe Yo intondusive Yo very ontermng Yo
é-\\oﬂvxof;\-\\c,-v A wotdn 1o Considerd o norwe\ vamone awd it
cowd or comd not Wdieale lunt peretraling fraume, Wil
05 Pe \egal Yerm 1o called rape! SRP WY Respowse ok VL
That woes te Sivst of Yhree 3\0‘“""‘3 “expert” opimions
ronderd by Ms. Wonl whereln shhe expressed aw dlovous Asdain
Sor what she chearly trougnt was o guily defendant who “raped
NP Yt as MPo el desarbed bo ler. Ms. Wall's Pt wproper
opuntons o Frial A& noMling wore Hhaw gortroy her opiwion
of the quilt of M. Wookord, Thus, Tnvading Hee Jurys exdusive

grov‘w\ct‘ W5, v. Coa‘mz,j‘. 380 US. 63, 77 (1a6s)(Twe Adermanetion

85 Y0 whether o defendant s ﬂmi\lnj or Wawowenwt of o c\/\argu&

Crval 15 sdely o queshion Sor the ) Syl v (ac\in, 4O
Ww-App- 648, 0\, q00 P24 323 (1685Y(5ame ). See a\so Sale v
Olmedo, \\2 Ww.Agp. 515, 532, A4 P.3d ako (2002) (o witness o
wot Q\\we. \ega\ condusions ).

Thok €a}d, Yhe nedt Wstance of an improper opinion
rndered by M5 W\ occurned upow o CU,\Q,S—V\OV\ oy the Stale
as do wihekner it was possible do Luve ackual Pevx(\e. ?u\c\'m¥\0~z\
(of Pre vué\wA\ w sat ony \‘\V\\Jwv\‘\QS Yo whidna Ms . Wat\ NsPOV\AzX
T Hae aflirwmative - SRP 13. Bud \\mme&a’ve,\ﬂ %o\\owlvxﬂ Wer
response Yo Phe ues o vo ctu&sic'\ow, s\ae ‘awv‘\&d amsohieied

2&9\3 Rret~-5



Aeshivony about sowme “shady” she seewed Yo “uow aboul where,
Megedlyy, Harougn tunserhive penle-vagmal tntercounse, 37 feenge
gir\sbecowe preapant avd ouk o Mrose, 2 of Yhaewm apparenily
SR Wad “hnormal Fndings.” Td- Buk Paen shie Sollows Hast wi
Wer obviows mSerrence of Woodomd's ﬂu’c\’v of \r\A\AV\j a\\&ﬂu\
sexual \nhercourse Wit MR- (Who also Wad “normal %\V\A\Mﬂs“
85 exammed oy Ms_ Waw\) througn \er %\ow\wﬁ shotement thask,
with those 31 qins, 1t was " Saidy dovious somethning Wed
Wappened.” T (Empaasis added). Ms. Wals tulerrence and

connedion bekwean Hre “ekudy" and ths case was Aear.

Tw M5 WawW's spinion, MR-, who elams Hrok Woodard
had penile- \ﬁo.g\v\ov\ Whercourse with Wer omd wos Sound Yo
hove worunal Shakings” w06 bewg Hratnbil tn ner shebements
Yo M. Wan\ necessanly beanse of Hals so-called “shudy” of
D \ar‘(ﬂwxv& 3%\5 who Wad odco\a\hj ol \nlercourse wihere
24 0% Yese also had “norwal Hindings” Wke MRl Thas,
MP- s Aeling the Frubln aliout tlae allegid whercourse
Wit Wesdard; and Me. Woodord 15 quiliy.

The jury codtd ok Welp bud hear flae dear tmplication
of Ms_ Waws \\\Memgex Wlerrence, especiaWy where, 65 here,
Pl case and Fhae c,\/v,wﬂas of rape ond Vidunappiny Yurned
ow Pt credlollily bekween M.P. and Woodard of rlal.
Shede v. Monkgewery, 163 Wn.24 77, Sa4, 183 P-3d 26) (1008)
(A winess waay nok offer aw opwlon 05 to Hae deSemdonts

ﬂu@\\', eYrner \ﬁj d\\m\’ %xov\'e,www\' o \Qﬂ \V\Q‘LV‘U/\(,Q«).

V\q}\ﬂ Bl\‘\t% ~- b



Moreover, the shudy Ms. Wanl olluddd o ot o \N\.\V\\\\N\W\N\l
(assuming. Sor e soke of argument that b does vealy exlek
ond e woegn't s\w\@\j wma¥ing T up), wos not helpful to the
Trlerot fadk and would Wave served oy Yo confuse and
wislead Hae Jury becanse () Yhere wos vo evidene or ‘res¥\wv5
Yot MPl wes Wersd§ Preﬂwm’v ’\-\/\wuﬂ\:\ on ok of gryual
waher course Wit Woodord, (2) a “normel™ Ql‘vxlev\ﬂ does ot
qw»k ‘o o Semale Waving Wad penile-vagual tnhercourse
with 6 wale (whebher r(‘bw\Hvﬂ N prequancy or wol), and
(3) Haere wos wo *cslr‘\wxowj or evidence as Yo what devdopmental
0ge the “heensge” it were \n The S‘\V\Aﬂ or whebher Plney
were even dose do MRS paysieal devels pmeato) age (primary
ond secomdany sexual Marsckersiies) o nok, and thshould
Wheve bren exduded wnder ot BR HO2L and ER W03 as 't
wos ot pelevant Yo wihelner or wob Aae. Woodard Wad sexual
Yntercourse Wwita MR- o December 19, 2008, Ruw QA AA. 0.

The Mrd weowe of \\\N\Qropex 09‘\\/\\\0“ Yeshiwony Srown Ms.
Wall wnidn affecded e Satrness of Mr. Woodsard’s e\ was wien
dne was asved 1% Tt wonld be possible Sor MP. do \aave Sex as

S\ne \/\&A (&QSU::\\G‘ZA om& wok See &V\j P\/\jska\ s\\g\/\s ; ‘o wh\a MS _

Wa\ mseowleé: “well, T worldw't co\ M sex. T would cal\ T+

\/}o)f‘\wx‘\la&:ow’, but, Yes, ok Yrue SRP 24 (cw\‘)\msh added).

M. Walls wiessage 4o Pne :\uvﬂ wes o5 Brazew os v+ was
dear. Ms. Won\ wn eo5ence; told e :\uw:tj‘. SMEP. ad sex wib
Udooé»ar&, and Wosdard 15 ﬂu@\,&j of k.

Rep_\-jﬁ_&c},& -~



The Shale argues and asserts—wotwithstanding thelr
concession. regording Ma. Woll's Q\M‘)mpu‘_ \egal condusion
(Respomsz ok )= ot none oF Ms. oy Comments conshitule
wagroper opuaton Yeshimony; and vone, Ynduding Fae twaproper
\egal condusion, wue PN:&“AM&\ Yo Mr. Woodord. Respone ot
7-23. The Slale \nowrven, \o lrna\vxﬁ o put \pshde ov o 0\g-

Whether teshivony consbitules on mpermissitie opinion
about e defendonts guitt depends on the Clrcamstances of
Fre cose, mduding () e dype of witvess nvolued, (1) the
speclic nature of He Yeshimony | (3) ¥he woture ok Hee dnacggs,
(1) Yre dgpe of defense, and () He obhmer endence Yoelore Hae
brier of Kack. Montgomery, 13 Ww. 28 ot SA\ (cihing Shabev.

Demery, A Wn.28 753, 754, 30,034 W18 (200

Here, the \aw ond Sads Savor An. Woodsrd n Tt
() Fre wikness \uvolued was o wurse pradhifoner who perfonmed
& Co\posiople extmnalion on M.B. Gor evidene oF sevual assault
and was Przﬁewltd 05 o v pert witness and was Hre Llnal Shole
wikness Yo Yestily before the Shote vested | ence, Wer festimony
carred witla Tt dnah “spedal sura of rellabiWhy,” Deweny, want
W28 o} 265, Wherent withh witwesses of Hat type; (2) the
nahure of the destimmony wenk Yo e Crucdal ssue of winctner
0r wok Woodard engaged \n “sexual tnbercourse” Wit m.p., Raw
aA.an.06; (3) He o\/\arﬂcé\ otense aqawmst Woodard wes o
seyua\ oflemse Sor Second Aeﬂme rape 0% o A\ aqamst o
\’L~<3eovr—o\3 qir\ s (1) Woodard's defense Wos Yok We dented

Regly Briek -- 8



'e’v"\ﬁag\wﬂ W sevual whercoumse Wit N\.P‘_ , ORP BH-35 HA-KY,
Havs oquardy controdiching M. teshimony, 1.2RP 2224,
and (5) Yhere wes o other evidene Before thae Yrier of fock
ot corroborated m.es &\\eﬁu\ Aaten 0f sexua) tutercouese
wit \;\)ooc\qr}x because: () Fhere were wo other eqewdnesses
outside of MR and Woodard, SRP G0-6\, () the playsical Findings
NpoM by Lisa Wowm\ \)msum\\ Yo Wer Sorenmsic Sexua\ assault
examnalion 0§ Mm.p. ?mvzc\“\\mwvw\wslve.\; Response ot W (cihivg
o SRP a-25), and () the Sormsic exomanahion of the rage Wit
and MRS panhies worm during tie a\\QﬁQA Sexua\ ossault
\\;jkd&d wo tondusive ONA Haak coud be Hled Yo Woodard)
Respomse ot Ha (Lihing Yo urp a3-\aa).

: Covweqywv\*\«j, e \\w\\aro\)e,r O\J.W\}va ‘\*Qﬁsjr.wwovx\j ond .{\N\?V‘O()ef
legal condusion wade by Lisa Waln\, the Shales exgert Lothness
who carmied Yok “sga,\u\ owra ok m\'\a\ai\t\j;\ _D_z%, WA Ww2d
0¥ 765, \n Wi A\ Sex case wnere “le\w\ke . fwd)s ot s
Wighest, " Galberel, a8 wn.2d of 3, regarding Woodard's quilt—
e \o«:\ Wer diveer shokemwent or \o‘j Wwer wwenrence— wos }M\'\m"‘"\j
-(;:\Q;XQQGA\ Yo Mr. Woodord and Wolaled Wis constdrubions) gt
Yo o Sodr Yral as Y1 (1) wvaded Pae e \usive pro\AV\ce of e
M b Aekermne e quilt or WMNOERNCE 0§ M. Woodar, and (2)
.\\W\QFOPU‘\:} bolskered e uncormoboraled slatements of m.p..

The saxma\\ﬂ-m\okd Yestwony was of suda o wature as to
\iely \\\N\PF‘Z—SS s\ f upons Fhe wands 6§ the Sv\f‘Of‘S‘. S Wadn 65
\ege\ terwms \s coMed vape;” 0 Vo and s Qa\w\j Avious Tat

R%\*_') Brek -- A



SO,me}&\_\% ad \ap QLV\QA‘,“ ) "W, T wowldnt col\ Tt e[} T
woukd e\ ik vidhiwmzahown [ SRE (3w, 23, 24
T Yhe Shaled wesponse, the Stode Yres o assert Yhat:

Ms. Wall A wot slode Mokt Wocdord wos gui\ty o vaping
Qr \Q}AMPP\\Aﬂ M.P. SRP 1AL Mo Wals S\-okmw.\-; winle
M\M\‘Hu\\ﬂ A opiviown readrding e c\e,sc,r\g‘e'wv\ ot the
Sexual _enounter 05 Aesirlbed ¥ M5 waw\ bu ML did
not nfer ok Ms. Waw waﬁ;'a\)\vx\vsﬁ Haat ,WOo"&arX’mpeA
M.P. Twe s«\a‘cmm‘\ Wos \n reqards Jto the ?\mi\'s‘nc,a\ conhock
Pwrﬁuaw\ b the nbormation sX&- N?or'LtA by M.

L mel el Aestimowy was dear Pwroudhout Wer fwk 0w the
shond, MP'S medicol Wishory wos cowsistent with Weing raged,
05 Yhak wos whalt M0, reported, but Yhe ?i\uska\ Clndings *
were tncondusive and wad equally onsistent with o \oarégv\

L wve Wad blunt (ae,vxe\'m\-\ Frouma. and o person who Wad vo
sexual comback . See SRP A-25. 4

w,'\Zespom»e: ok W (t';\?—\/\;;\s: added). Hourver, e slale \s d\wAj_
onfusd 05 o what conshiiuies permissible oplnian testimany,
oand Yaelr ap\)o.rQV\\‘ O.rﬂULW\%W\‘ ot M5, Wanl was somehow
aMowed Yo wake o?\w\w\m’r&\ statements based owly Yhose
slahements wmade by AM.P- o M5 Wala\ 6 erroweous, and Srowmds
RN Aer03a¥\ovx Yo ,u)ms\/\"\vxﬁkw \ow. S¢e SYale v. Duwmn, 115 Wa. App-

$82, 5a\, 105 P-3) 1022 (2005) (*' Dr. Fldman’s phusical Sndvnag
were incondusive, and Washington \aw Was never puoﬂvxlze& the
doility of o doddor or otwer expert Yo A?%V\osc sexual alouse
Toosed solely on the stabements ofF an a\\eﬁaé wiekim. TE& Oe.
‘FAANV\E/\AA a scteniRfic boss Sor Wer opinion Cov\c.ermlvxﬁ
Sexual alonse, Yoak laosls surely 15 novel ™ Yeilabion owattied).
A experts opivion ow own ulhimale 1ssue of Sack Haat 1

“nased %o\e\j on Pe experts gu’u9¥\ow ofF e twikness' TrubaSulness”

Reply Brek —-10
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5 uwga\m\:\ ‘am‘dw&bda\ ovd Fans inadmissile ecause tF dakes
o Niwae 1561e 0§ Sack Crows Phae ‘Suwtj~ Stede vo Mexander,

GU W Apps VT, 189, 822 P24 1250 (1a47); & also Stale v. Bladk,

100 Wn.2d 33k, 3R8-44, 7435 P24 1 (A1)} Shale v. Rloceaak, I6

W, App- 55,74, 882 P24 1aa (\asn); Shalk v. Bitzqerald; 3a wnapp.

652, 6% P24 W1 (1485). Aw expert way vot go s0 far as Yo
Usurp e exdusive Sundhion of e A4y o weidh the evideace
omd dekermine credloiity. Eitzgerald; 24 wn.app. ot €57.

Here we Wave Yae Slale o«&m}\—\—\v\ﬁ Pre brubia of ot \eash
Tree W\V\ﬂs: One, st Ms. Wawn gove om prmpcr Vegqal
condutsion Yo e fung; Twe, Tk Ms. Wells Sorensic paysical
examnation 6§ Mp. proved do Be ncondusive for sexual
assawtt; Tharee, Ms. WaWs shatements given Yo Be yuny ow
Pre shomd were Wer opuatons bosed only 0w the oral Wistory
and sdotements glvem o M5 wewnl oy M.P. during Fae
Sorensic exananation. Resgownse ok W\, Covxsutwewwﬁ‘ caselaw
wakes dear Yae &5w\&~§mﬁ PN’:S‘*M“ ok ensucs 20 o defendant
whem v expert witness qives twproger opulon veshimony ot
Fria\ especiolly whhere, 05 ner, IF octurs tn the naturaly
Pre{\@}da\ Comtext oF o6 AW\ sevumal assanlt case.

Astde Srom Hae Slotes admilssions awd concessions
s case, \Zzspovxc\w‘r sV expends considersble Rwe 0pposing
1 slngle Jssue (olwosh one-tnled of Hoelr Ga-page bide§)
regm&tvxﬁ Woodards dalm Haat Ms. Wanwt wmade at \east
Three wmproper, nadmissilde and \ar‘z;\u&\da\ comments Yo

Peply Bt - \\



e Jory taerdy denging Wi o fale el Twis issue 1
JESL TN

Athougn e Siele argues there Was o ‘;m‘\\m&m o
Woodard, Ms. e comments thaewmsdues were préyudiclel and
A& W Sadk preyudice Woodard os ey wore thaon Wkey Swayyd
e Jury Yo Ll M. Woodard guilty of the substantive 08enses
. spide of the \ade of Soremsic faysical evidence \w Phe case
and uncorrosrated shafements wade by m.p., Hrenchy denylng
Wim o Saie Feial. And Cow\’V‘aNj Yo the Stalels pm@u\, Pere
16 o overwhdming euideae” of an. Woodards guilt ow e
Ywo dnarged offemses of rope ovd Wlnapping outside o MR
,o\\zﬁcu\‘%v\s (see Sechion &, dbove) s, Hae PFC:L\LAA:(,Q \nere Yo
Woodard 16 ackua\ ond Substantial.

There wos 6 dear tuwulalive pm;\mida\ efleck on Phe
Jurg Frowm M. Walls wmproper shatements ot drloh . Ty
platnly Woladed *hue evcusive provinee awd fumchion of twe
g ond M. Woobardls awldate conshituhional mignk Yo o
$ode Fral and impartial fury, oA veverse\ s required .

3. Woodard's Riowt To A Fale Trial Wss Wolaled Whnen

Twe Tl Yundae \wguw\ssi\iﬂ Commented 0w The

E\Aé\%vx{g, Duv:\vxﬂ Preliwaviary Kws’rmc‘\‘\\ov\ﬁ To Twe §w~v\~

At e ghork of dra), afler the Jury wos sworm avd
pretlwminany st rudiions were resd Yo the Jwrd, e el Judge
winle §pealcding Aivecly B e Jwy wade ow wmperwmissille
Dwmaent 0w e evidentt Phaeougn an adwmonitlon o Hae Jnwy
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_‘0\3;\*2.\\“\3 ewa

e There waad b some @ndene Y\aak Certain tangs nappened ot 6

porhiudar localion. You waay Wnow where thsk Location 5. ou way
wok go wear ¥ or lay gp\vxﬁ B or Srown the Law and Jushice Center
or Prrinapy over Yhe We\emd or during 0 \ong recess. TS Anals the
stkuskion _dow't shep do Lodk Maings over, beconse condifions. way
not necessamly o Yae same asvﬁeq wese when al\ the adkions

Yook place Mt \ed o e dnarges belng Hiled-
ARP 107 (emphasis added). Deflense Coumse\ Mem wioued Sor o
mighriol bosd on Yab portlon of Judge Broseqs shatement
Whertin e Yold Fre jury st T e adhiowns Yook placet and

Therthy waaking ovi impermaissible comment ow the Shatels
e At — Watda Pae 3"“&5&“ dewled. TN af 28, \30.

O s haim, the State can only athempt b angue agplnsk
by waking Srwolous argument Pt me Woodard Ms Mstorking
e slokoment, failing Yo resd the slabement W 1 enbively ;) and
elsdnaractenizing ¥ne wmpade of Bae words " Respondent furthner
oropnd Pt even iE Yeere wos error, Y was harmless and
Weodord was wok \:re;\w\'\czA heramse Paere wi6S “ovuw\;\z\m'mﬂ
eidence of guilt.” Respownse ox 22.

R%aN\\QﬁS of what the Slate wiay e,wov\ws\aj ey do
conume YWy Court oF, & does notning 4o Arange Hre Qack
Hrat Judge Brosey SMW made e owmment —tn Hnose words—
dleediy Yo Mae Jury ok Hhre shark of trial and Hhaus, Phe el
ok 9&‘3@3(& Wad been vung- TH camwot be umdone-

The Jwnq could wob nelp louk Wear dne plain Wwaplicatlow
Yok Pee judge Wimstlf belleved the Sladel evideme. Avd
whale Yo comment WA \have \aeen o Swan\\ \bar\- ot tae

&Cp\»j“%y:\\cﬁ -~\3



3\“\5@‘5 Wwetrudhions as & whol, it wos evongn Yo wove
Aefunse counse\ o wow Sor o waistral wikdda PPOM‘D‘\‘QA
o Tu\\ srguenent between e parties and Hre conrt. Atler
o\, It owly okes owe bullek Yo do damage. Awd even Hrough
the judge delended Wis comment ond denied coumsels wotion,
Pre comment and s platin Wwmphication sMW wowld \have had
an 8t 0w e d\‘“_*j by uwiodr\i CD\OP\V\ﬁ Yae grocud‘w\ﬂs
b Yo slatel Sovor—efore oy ‘estimmony was even ‘are,sev\*ez\-
The Jwdge's ervor \nere, whether actdemto\ or purposelul,
Wod owly one profound efleck—— and Yok effeck wos o
conveyance Yo M tney Prak Judge Broseys evaluation of the
focks and evidewnce and W atdidude Joward e merds of the
ose was Yot me. Woodard was gquilly ot He o\N.waeA of{emses
05 tae Shale alleqed. See State v. Yacols, 121 W, App. 664, 685,

ga P34 132 (1004 (M A \\M\)u—w\‘\sstb\& comment commum cades Yo
he Jury Phe personal bel\lels of Hue dria\ ju);de rcﬁaer\ﬁ*’v\e
waerids o Yo cose or a\sws Pae \i‘ur‘j Yo surwase ok Hae
‘S\M\%e pqxﬁaw&\\«j belleved the evidence ?PQSEN\‘WAL.“\.

Her‘L, e Comment  was P"Q‘Q‘M&\‘d“\ ‘o me. Wooc\a.vé\ “
‘\"V\a\' R\'\' v\Q.(,stan\ﬂ }v\s‘\'m{;\'u& Pv\e. d‘uwg Yo g{v@ ﬂ!\msrbr welﬂv\‘
do Hae Shalel iden —— wWida (4 evvor- Tu e Dedention of RW.,

A8 Wn.App. MO, Wb, 488 P23 1034 (Laad) (An ’imwmss:\a\e comment
ow e wndence \o(j e court M efSeck tnshrrudtlsl e StM_*j Vo
give grqp.&zr wc‘\%\n* Yo ¥ Stade’s ewdence, Wadn N5 ereor ). And

once waade, e Someag Wwos dowe . Reversal V5 requinreds
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. Woodards Rldnk To A Falr Trla\ Waes Vio\sked Taroudn
Ackus) Andfor Apporent Blas Towards Wiwm EQ ™e
_Tr\\of\ XU\A%&~
On Hais dawm, & was dear Paat dudge Brosey— especially
&wr\ms c\os‘mﬁ (M‘S(AW\LVAS Yo Hae :\wrj"' Wne\d an appRarance ot

Vas Yowards e Aelense \-\,\rowﬂ\/\ow¥ e ol proceec\‘mss.

Tin Hals regord, M. Woodard Tncorporales the Sacks and argument
Crow Wis peition. See PRP ok 22-26, 31-35.

The Shake arques Heak e Frlah court Al ot waake
ervoneons rulings." Response ot 2. However, at a m\vxlmum&,
There were swlastontial lnskamces Heroughout e By -day drial
where prprdicR Yo pare. Woodard was avideat and Wwis Salr drial
and due process cights plawly Violaked w\“r\«\ow*_owj achion by
Judge Brosey ofhner Pham fo deny defense counsals wokions Sor
Aomisss) amd]or wistrial. Some examples of Ylvse: (a) \\W?"“’i’e"
Jrdicia\ comment on e evidence () \mmproger wxpert opimion
dest wony Srows Lisa Waw, (¢) \M?mpu \egal ondusion Srowm
Lisa Wanl, (4) adwmission of \nedwissille festimony oy damwes
Barmes tn iolakion of courk order, () ahmbtgion of \nadmissilele
Yeshimony by Jonatian Nef§ i violation of court order, and
(&) cdmission of 1nadmissible (:;\Mds\w\ evidence™ rape it and
_paw¥\as. See PRP Claws Owe, Three, Rive, Bight,

_ The unbair ?"e:k\“‘\"“\‘°e’ Yo Woodard accumulaled and
cow\(;owv\Até\ '&"\I\m\*ﬁ\/\o‘ﬁ'\» Yo Yrio\. And \Dj Pre end of trial,
_Q.@giﬂ%roscﬁ— whho 15 Supposed Yo e on \W\I\Qar‘“l&\ sdwinishrakor

Rq:_\s_j Bref ~-\S



ok (‘\\As}f\;&:—ﬁ\c\owg \nave gramted defemse coumse\s wohown for
a wistheie\ or 4&,\‘6\0@\55&\. However, Judge Brosey \nshead
\awked Wls mulings towards Pre Stade therdhy violating Hhne
appearance of fainness dockrine. Reversal 15 required.

5. Woodards Ridnts To A Faic Trla\ And Due Process OF Law
Were, Woloked Whem Lnodmissible QVujs\ca\ Buidene Wos
\wbroduced At Tria\ That Was Not Propery \dentifled By
Aw:\) Wiknesss And Further, Where There Was A Substawtal
Break \w The Choiin 0% Custody-

Tu Hhe Shatel response bref, Respondents Cowfusion 05 to the
shake of \oe:w\j and operation of Phe law here 1 apparent. Respondent
arques, e%ev&:o\\g, Tt becsuse Lisa Bngler, Depuly Fultown, Debra Hensley,
and Teresa Shaamle tesdiiled ab fal to the pos‘sess‘.o\,\ ot the vape \it
and ML panhies, thst Phe dnain of custody wos su%‘\d\u\,‘c\ﬂ
estaldhished moVing Thaem sdwassible; awd Surther Hash the olyeck
Wsf dots wot have Yo be Yaewbifled 1 Hhre dnaln of custody 1
s(,&ﬂ-'\dw’r\j eshabolished . Responee a‘f wo-us. Wowewer, Lespondent
eonfiales The \aw omd the fads ot \aand.

Under waé\g\mﬁ&o“ \aw, belore any p\\js\xca\ obd(o\' conneched
WA PR Comnnssion of om o\\eﬁeA e com e adwitled as am
etk ot Aela\) there Siesk 15 a4 Soumdational requirement where
Paere wanst e on \dewrifleation of He o\oSeJr s\ & by the
person who Yook the Hewm nbo cw%&j, Ve, possession for the
shale. Thaak 0\q6w\' wanrsY e M tdenhitied 05 the same o\);\ed’

and \n Mg Same owddion as M was af Yhe Lime of Yo selzare

:Re.p\j e e



Srale v. Tredttown, \ Ww-App- 607,610, Hen P24 438 (1aea) (titing .

Shal ve Russell, 26 Ww.24 552, $53, 124 P24 634 (\ae7)) Allen

v. focker, \& Ww2d 503, s08, \43 P24 328 (1an3). See also Shale

v. Rodae, WA Wn. App. AIH, A3k, Sa P34 682 (2002); Shale v. Prcavd,

40 W App- 8A0, 81, ASH 224 236 (1a88). Wilasud Yok tuiial
Wentifieation b drld\, the dojeck 15 lnadwlssible. Twis procedure
16 necessang \n order Yo predude evidence Srows being ercontously
adwntred and Yherdoy A.mﬂ'mﬂ e defendant o Lalr teal.

Then, ather e o\e(‘lzdv Vs sdwitied as an ek (only aHer
s groger Roumdational Ydewhficahon), Yhe catn of Lv\sw
must e Yeshilled Yo by row witnesses wio had POSSQSS‘\OV\ ok
e o&)‘:\%\- behwenn ie ov,\\g%v\a\ acqusition awd elal. Twis
15 netessany when e objeck “1s vt veadily Wdenhiliable and
15 susceptlle Yo alteration by ‘\‘&mpef\:\(\ﬂ or wnkawmnation.”
Rodne, WA W Apy. ok H43e. TWs wore s\-r'mﬂm\— Yest requires
Pe Qmpovxcm\— do es*o\g\bs\a o o of Q\Aé&vAj Nodrn subbldent
Complekeness to remder th '\‘w?ro\oa\e\e Fat Pae oHs}v\a\ thewa
Wos etther been exdnamgid witn another or lbeen covnammated
o Yawpered with." WS, v. Cordewas, 864 F.24 1528, \SH (0w
[APSIEV- ) W WY ,okﬁwk "\s custowm &d\:ﬂ_'\\(xcw‘\“‘\pQé\<_&)\j e ¥es¥(w~ovxj
of 2a0a tustodlam tn Phe draln oF cuslody Frown e Fime thae
e dence was. acquired.” Rodhe, WA Wwn.Agp. ot A36; Sabev.

(oersvald, Gk W2k 400, Hoe P24 318 (\A65) (Summarizing eidence
.QCA“\:\V\OW\\' Yo Ca\l\(';\V\ ok CU\SL'OAAj\-
__No_case \w.-,\Mas\,\'\me)Q-Om Was Wk Haak S}MQ\\j es&a\o\‘\s\/\}vxﬂ :

Rep\jede‘} --\0.. ..



a_drain of custodq tn-amd-ob- ksl € (s what renders awn olgyect
S—oww&a\i\om\\ﬂ odwanssible - Ii g owly  when the evidence \Was
Sk been 1dentilied by Hre person who sezed e evidence
as '\edvg e Sowme o\o\dz& omd (v substantiolly the same
condihion Hral dekermines whether 335 adwssible or nok.
T_\/.\LSM'L_’\\.s__wmv% bo Yhne evbent _i-\\gj orgue oXnerwise.. See
Respovse ar Ay (“ms. Ewvgler need wok \wave b be alle Yo slale thnok
o. pait of panties, vold ot any padiaging, are The panties ot she
relovered Srow MPM) ) Lompare Rodae, WA Wn.App- ot L\% (** Refore
o plypleal clgeck connecred with tne Commission of 6 Criwe
wmay frogenty e adwitied Tl avidence, M mustbe sabisSacrorly
Venhifled and drown Yo e W swlstan Yol the sawme wdition
05 nen_thae Crime was Commithed. "qpoting Stode v Camploe\,
103 Wa2d \, 2, Gad P28 a2a (1aod)). The evidente then, e, #he
Pangplcal dlyeck seized; can owly be aduattied after e proper
VdentSication .

T Phe sttt cose, Hhae rope \at ovd powhies were nok
YaewhiSed by Hose persons who seized Hae thews Q,Dep»}j Fuldon
and Lisa vaﬁ\er\. Twot renderd e rape Vit ond pandies
Wnadinissille ot brlal . See ARP 15455 ( Depuly Fulbon avsiering
“No" when asked 1§ e coutd A\ Pae count whether Yok
particalar box was Pae Same box e plded wp ok the \Aosp?%\)}
ARP 165 (Lisa Bagler Sailing Yo Wbendify or pecoﬁv\}ze Pae pantles
stabing Baat: “Th would e Ward Yo remember a palc of

Anderwear $row o Year ago-“\.
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. Butn fuether trougn, there wos o Stﬂv{\mmw\' qap 1 Hae
Aasin of ms&ac\ej (3% wontha) do Whida 'vo witness testitied Yo.
See PRP at 37:38, 4548, That Jush mul¥iphied ¥he lnadussibiily
of Yne vape \at ond weaw\~ws ,

- For e Shale Yo LS'amino.\\:) argue Were ’\'\/\Af\‘ e,s’ux\a\,\s\/\\mﬁ
Fre dnatn of custody 16 Yhe \arequws\k Yo sdwassto\ily puts
the cart before Pre horse. Otherwise, i€ Hrak were so, the
Procedurs\ requiremaent and nerd For Wentification of the oloyeck
05 Ve qaw o_h:)g& omd I Hae same ndthon & was at e
Fime oF 45 seizure,” Trellown, \ Ww-app. ot 610, bbetowes ‘\\\wjo«a'

The rage Wt ond panhies wer not Yaenhifled o} delal
05 ring thae same objeck and tn the some conditon as Fneuy
were ot Hre Yime ey were seizek. Consequentiy, Prew were
wodwassible . Twelr erronesus odwmission at rla\ @re&w&icet&
Me. Woodard and denied Wim a Saie Yral.

G. Woodards R‘\g\m\— To Covv\pu\Son.j Process Was Wolaked When

Defonse (ounsel Fatled To Cal\ A Medico\ Bxpert To
Teahily bn Relnalf OF The Defiense b Opposition To The
Stales Tweee Bxpert Medita) W ikwesses.
Due Yo the Sack ¥t dedermanation of Huis claim
V\QCQSSQr:\ﬂ Torns ov Pae wneed for an e,w\Ae,vx\:\m\j \f\mr:v\ﬁ

r\eﬁarA\\V\ﬁ Hhe wvaer\ﬂ?vﬂ Aatm 08 40 whether or wot Yela\
COU\N\SU\ WS Qows'\-\\étw\:\a\/\a\\ﬂ Aeﬁ'idem“ ‘\v\ \/\}5 HLQNSCW\‘O«HOV\
of Mmr. Woodord o tral (52 PRP Clatwa Ja), and becanse the

Socks of Pas ot 08 WeW a5 s netledhive assiskance of

Reph_j_B_r:\\e&::_\Q\_ o



ounse) dawn oot wewd b e S-QL\’\A&\_\*j resolued ok o
evideablang \nearing 1 Sugerior Courk Tn order 4o estol\hn
Pre reiord vn Hals case, 6nd e Woodard, \(\Q,\Av\s p\ed
primaa fadle Sads Maak, 1€ rue, see PRP ok 1,55, 56-68,
eviifle Wien Yo relied, M. Wooderd ogaln repests Wis request
for an tideniiony WZearing with exgert assistawce ot sk
hearng pursusnt Yo RAP 6-\1) CrR 3N, So Hask Bk Court
Can waake o \\\\A&sda\ dehermmnation of Hais Aol on its merids.
7 Woodards RAght To Conbroat Witnesses Wos Wolated

Whew Defemse Couns\ Fatled To Properiy Tonpradhs
“Two_Shode Witnesses, and Furtner, Fatled To Twnpeadn,
Ax AW\, Avother Shatels Witwess At Trelal.
Due Yo Ye Sock Mok dehermivation of Hials daim
_v\e,ce.sscxr?\B furns on P weed Sor awn e,v\\Aemsr'\avB \/\CAV':V\ﬂ

_nego.v\Mmﬂ e vw_\Aer\uA‘\vxﬂ Aawm 05 Yo whebher or ot hrial
counse\ was owshtubonally delident tn W representation
oF Mmr. Woodard o Fria\ (522 PRP Clatm Jb), and because +he
focks of ¥als Aaim 05 WA\ 65 s \nellective assistance of
counsd At boda weed o b —Q«m\ua\ﬁ vesolved ot o
ewdentlony Wearvg I superior ourt n order Yo estalilish
e veoed tn PRl case, avd e Woodard, having pled
prima fade facks Yok, 16 drue, see PRP ok §2-55,68-7\ enlitle
W Yo ve\e§, mn. Woodard aga?w repests \is request bor an
L\f\\Aww}s:\auj \«\wr‘w\ﬂ vaswm\- Yo RAP \e-1) (R 2.\, %0 ¥nok
Yas Court can wadve a Su\&da\ Ahermination of Hs

g&p\%_%v:\&g__:‘_'LQ .



Qaren 0w 145 wrentds. ] o , ,
~ Tw 0ddon, Yo Shade concedes Hiok defense coumse\s
pertormance wes defidlent Wit reaards Yo comnsdls Salure
&o_f\m_p_%c\n dowmes Barnes... See KQ.S?OV\SQ_ ok 56 (IMne Stale
oneedes ik 15 084 st Mr. Blale would wok question Mme_
Bornes sbout Pe dechavohion e, Baraes. wrole shobing e had
notning Wsekal o relevant o testily shout and widhed Yo e
rmoved Srown Hne witness Wb See MRP 66-17; Peb. Ap. N. Ow
s Sace. Hats would appeor Yo bz Adelicient geclormance [-3*).
8. Wosdard Wos Demed N5 .Zig;w\-_To_.\:.?Q&oﬁvc
Assistance 0§ Trial (oumse) Theoudnout T,
\DQQC.QQA\MS,_ , ,
Due Yo Pae ot Mok debermmotion o€ My c\atw 69
Yo whelher or wot Yl ounse) _wos cows‘ri\u\%am\\\j delicdent

tn Wi representation of Mr. Woodard ot bl (see PRP Calws
2, &, 7, 70) neekds Yo be Sadruslly resolved ot an evidentiony
\f\eom\\vxﬁ W superior court 1 order Yo_estallshh Yo record
Pl case, awd Me. Wooderd, having pled priwa Sacke Sacks
ol 2 frue, 5 PeP ok -8, 20-12, 2440, LB-S0, S\-S5, Sa-1,
eriBe Wi Y vk, me. Woodord cuja\m repeats \Wis vequest
Sor on evidentiany Wearing pursuank Yo RAP 1617} CrR 3.,
alowg Wit expert assistonce ak Haak \nearivg, S0 Yot Pinls
Court con wake a Judicial dedermmmation of M4 clatm on
s e s

Moreover, a4 cx\\,\.mAﬂ woted chove, Fhae S\ode (oncedes
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Mr. Blaies deficent performance Wit wegards Yo Salling Yo
}\Mpm\/\ Jowmes Barnes. Response ot AL Fuebher Yrough, Hee
Shode a\so conedes me. Blaws deliclent Prc««?omav;ge,,.wC\;\,_\_ ,
rtgch ) &at\ims Yo o\o:\eo\’ Yo Lisa Waws \impuw\ssﬂa\e \cﬂa\
onc\msion . See Respomse at 51 (MThe Shate woutd ogree. Yok
Falling do oljeck Yo Mals Sestiwony could bie considentd
Adefidemt ™). ‘
© AL Woodard Was Deed W5 Rignt To EfSechve
Assiskance 0% Appate _Counsel When Counsel
Ealed To As's}ﬂ'vx Ercor To A Ground Raned By

Counsed\ Ow Diredr Appdate Reiew.

T Yoo stades resporse ) the Slote argues Yot “[o
estal\ighn appiote coumsells Al clent performance. Woodard
wmust show s appellate counsed dhould ok \vown she
needed Yo assign ercor Yo the teia\ tourty demials of the
wiokous Sor wlstrlal but Saled Yo propedy do 2." Response
AR Respovévev\’t wakes a Srvolous arﬂmmw} based on Hae
Codr At appllate counsel o\ov‘wow;\j: W) L'AmAwr\u\ from a
sdnoo\ of law; (2) wos adwitied b Hie Woglnngton Stode Bar)
()1s an oppelate av’rérorv\uj\, (4 15 Somillar Hhen with Hae
Rules of Appeote Procedure (RAPY; (&) 15 Samilor wikiy
published Washington ppelate and Suprome courd coses;
and (6) bosed on the dlove, wowld Vunow er \egal\
requirtment of ass\\gvx\'\vxﬁ error Yo Yo\ court 14sues ow

Aireck agpg\\aR roview.
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COV\S(CUA.{V\\'_\j’ a\)‘)z\\a\z counse\ wou\d a\so vow thew,
sk o Salure ¥ Cx‘ﬁtg\/\ errgc wowd \arﬁo\w,\e Ao,p‘)e,\\asre. ,
veview of 6 waerttorous dadim. See RAP 10.3 ()R Libmes of
appeont Shouwld comtoms \\A55\\3\AW\€M‘\‘S ot Error. A separste
concise shatement of e error o porty comtends wos made
by Fre el tourk, Jogother with the \ssues pertdining do the

stf\gvxmen}s of error.™). €& Esgwie. ex r\, Escade v VJMQ\

C.Ouv&_g Puld\ic Mosp. No- L) 1) Wi App. 183 100 w4, 64 £-34 849

(2003) ("T4 15 el sethed Hhak o pactyls Sallure Yo QS’S"\g‘V\ error
or. h,_?mu\Ae anquwent ond ahahon Yo autboriy W support
o% ow &s{\gy\vy\m_’v_ % error, a5 MUY tnder RAP 10.3,
?No\v\é\es ap ‘)e\\axe covsideration of an a\\cﬁeé\ error;” cx“r}wﬁ
coses). See o\so Sdole v. Foctum, &4 Wwn.24 154 156, 626

P .24 son (ago) (falure Yo 0\65‘\3V\ el prech wdes avge\\a&e review))

Shoke v. Tanaywore, 54 Wn.24 200, 242, 310 P24 118 (1asa)(no

\\ssue.,,‘is_‘ncesu&_d_o\/_\ op,‘)ec\,\, w\/\&m wo Lo ,QSVPAO:\V.\_*QA O,V&f\i,uv\AQi"

OSS‘lgmMEv\‘J!’, of error)s Bogle v. v (ounty; A6 W24 128, 133,
282 24 26\ (1ass); Baler v. Marsh 16 wn.2d 135, 181, 132 P.24.1024

aa3)) Hubbel v, Brnst, 192 wash. 176,118, 82 P14 485 (143a)

(Gr‘ﬁv\MQM‘B W bRt cavnot be comsidecd where taert WS wo

055\ gument o ermrs W alwrdane with rule).

CIF would seews Hhew, Wit over Seven decades (ok \east) o
Casdaw on Thls 155u¢, That we tan certainly presume Frod
oppate Counse\ Vnew \aer requirement under thae \aw_and

| Pae rules of cowrt Yo _a%\\gv,\ evror Yo o\\egu\ Aeie\ errors.
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Houwever; notwithstanding Respomdent’s Srivclous avammw&,
e Stade does conede ot a\:‘)e\\a\e Counse\ was wdeed
defldient for Saillng Yo assign error o Fae Yssue reqarding
the \whodudhion of wmproper testimony Srom James Barnes avd
donstrom_ NekE Aw\wﬁ e\, See Respoase at 61-62 (“Twe shale
also Concedes Yot appelate counsels fallure Yo assign error
Yo the Ao\ courth walstriol rulings was deficient ). And
Quthenr, the Stale addiho M\\Z\ conzdes Hae ek o0&
ag\nz\,\a& Counmsehs (,\Jr\\de,v\t,ﬂ ow Aaeedk op pm\\a\& roVIRW
Ser Respover ok 61 (MThe Slake will concede Yot s Court
dedmed fo readn The werits of whether Mo Bares and me.
NeS§Yy Yestwvony . regardivg thne prioe sexual encounters. ond ij
sz Volaked Wocdards mget Yo o fair tral ™).

Tws, due Y ap Qe,\\a\t counse\s defident performance,
Me. Weodard was. pre‘\\meceA by *he dewlal of access Yo court
and Yhae Moss of ovqor*uv_\\‘ E’) Yo 420 Sowe Qar\:ww\m? order
of veliek " Cnriskogher v: Marbury, 536 U5, 1403, i (2000) .
Hod Hls Gourt resdned Phe wertls of Hhe Aaim, Phere was
wore Phan o ©osownalele Qm\m\ﬁ\?\-ﬁ Prak, but Sor counsell

uwpmgess\.omx\ evror, Woodord wowd \nave ?PQ\J\'M\\QA own \M\S

A\aiw Y‘CSUMH-\\\Aﬂ v o vatalion of s convidhions and
rewand Sor o wew Yral.

10- Twe Combwnation 6% T\ Brrors V\Qavu\\rt Reversal

0% Woodards Revv\os\v\\\‘/\f\_, Two  Convickions Under
Twe Cumulalive Ereor Dockvne.
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Because  partial dekerwmahion of Fals dadw of
Ganaladive error Wecessamily requines on evidentiony
Mma_%ﬁ Tt e Weld 6w Woodards \nekSective assistance |
oF counstd Aows (sex PRP Clatwns 2,6, 1a,7b), See Section
-8 above, helore ¥ can be reviewed ow 1t weriks, Mr-
Woodard agaln repesks Wis request Sor am evidentiany
Wearing with expert assistance ok Hrak Wearing pursuant
2. RAP We-\2y CrR BN
R CONCLUSION

M- \Akooéxmé\ rasge&h\\g rutwesé‘ﬁ Mas Court remard
Mas_cose o e SWPS’A“_\OK court Sor an v A&v\“owﬂ \/\e,ar;vﬁ
Wit aQQé‘\w\‘mev\* of couvse\ for Haat \/\€0~,V“1V\5 own A

NnefRedive assistance of oumiae) Aawns; 6nd a veversal
ond wand Sor etfler diswassal of C\/\arﬂcs WA
Pr&duu&\(,e oT O W -&rux\
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