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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I
\ ' o Yy T
In Re the Personal Restraint Petition of: ) NO. ﬁi .
| ) /P
CONLAN JADEN SHAW ) PERSONAL RESTRAINT PETITION
)
Petitioner )
)
STATUS OF PETITIONER

Petitioner was convicted in Pierce County Juvenile Court of three counts, Residential
Burglary, Arson in the First Degree, and Malicious Mischief-in the First Degree in cause number

13-8-00892-8. Based upon ineffective assistance of counsel, it is clear that petitioner was denied a

“Aair trial. Petitioner is being held in the Department of Juvenile Rehabilitation of the State of

Washington. Petitioner was sentenced ofx February 26, 2014 for 103 to 129 weeks with credit for
‘69 days seried. The one year time 1limit per RCW 10.73.090 prohibiting collateral attacks of
more than one year has not passed since petitioner jwaé only convicted of the chargé; and is |
restrained unlawfully as of February 26, 2014. o

GROUNDS FOR RELIEF

1.a. Evidence Relied Upon

_____________________________________—-—————-——————‘———‘——_"‘ ______.__—-————————_-_—___--——
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In addition to the previously filed transcript (Appendix A), evidence relied upon are the
attached Declaration of Nancy J. Pringle (Appendix B) and Declaration of Donald Gordon
Spencer (Appendix C).

1.b. Facts

By Information, Appellant was charged on August 8, 20 13 with Arson in the First Degree -
and Residential Burglary. CP1. Charges were amended to also include Malicious Mischief in the

First Degree. CP 6-7. This took place on J anuary 28,2014, first day of trial. Appellant was

. convicted of all charges. CP 19.

Following trial, the Court entered Findings of Fact and Conclusions of Law on February 27,

2014, Inparticular, 'ﬁrst off the Court found that Conlan Jaden Shaw was born June 25, 2000. CP

129, All relevant events took place in Pierce County. CP 30

Tacoma Police Officer James Pincham responded to a Tacbraa residence just before noon on
July 20, 2013 at 4314 N. Pearl Street, Tacoma, in Tesponseto a 911 call involving heanng breakmg
glass at the locatlon CP 30. The officer had previously heard breaking glass when he drove throuOh
the neighborhood on an unrelated call. Upon .arnvmg,'the‘ ofﬁcer saw broken windows at the front_
of the house. CP 31. The officer and back-up officer as they approached the residence smelled the
odor of smoke. The front door was unlocked. Thcy entered the residenceé and could smell a stronger

odor of smoke. The entryway was covered with broken glass. The officers determined the home to

" be unoccupied. CP 31; RP 34. There was extensive damage throughout the home, both upstairs and

downstairs. There was broken glass in the kitchen, the refri gérator had been tipped over and had

dents in it. CP 31-32.
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There were holes in the living room area as well as a floor lamp was broken and laying on

the floor. A table with a glass top was shattered. CP 32.
The hallway leading south from the living room in the upper level of the home also had

broken glass on the floor. A ceiling light fixture had been broken, a damaged thermostat was on the

- wall and the doorbell was missing. It was later found at the entryway on the floor. The hallway

ceiling was covered in'black soot. In the upper level there are two bedrooms, one of wﬁich suffered
little damage, but had a strong odor of smoke. The other bedroom had a broken ceiling light fixture,
a broken floor lamp as well as broken glass on the floor and both windows in the bedroom were
shattered. CP 32. |

The upstairs bathroom had extensive damage, including a broken mirror and ceiliﬁg fan. CP
32.

On the lower level there are two bathrooms. The hallway on the lower level there again was
a strong odor o.f smoke and the hallway walls were covered in soot. CP 33. The family room on the
lower leve] had carpet that had been burned, but was still smoldering. The wall on the north end had
been blackened by smoke. -CP 33.

The 1aundry,room -also'had smoke damage with broken fixtures found on the floor. CP 33.

In the hallway there was soot and smoke damage as well as apparent blood evidence that
officers noticed. Forensic technician later r_esponded to the scene and took samples. CP 33.

The lower level bathroom had a shattered window. The toilet paper dispenser had smoke
damage near it and a Burned roll of toilet paper was found on the floor. 'Thefe ‘was damage on the

wall next to the toilet paper. CP 33.

e e ]
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Qfﬁcer Pincham further found a burned roll of toilet paper in one of the downstairs bedrooms
and saw burning embers in that bedroom’s carpet indicating that the fire had recently been set there.
CP 34; RP 76. |

The other downstairs bedroom had a shattered window and had blood evidence on the frame
of the window indicating a likely point of entry of that window. Forensic evidence was taken of that
blood as well. Further forensic evidence involving latent fingerprints was also obtained from upper
and ‘Iowér levels of the home. CP 34; RP 79. The Court furthe_r found that since there was evidence
of broken glass on the exterior of the home in the same area where the broken rear window was and

the screen for the window was found on the exterior also there was blood evidence on the frame on

- the lower level bedroom was, the Court made a finding that the respondent broke that window to

gain entry and in so doing, cut himself. Further that he smeared his fresh blood on the hallway wall.
as he went through the residence. CP 34.- The Court found that Officer Pincham’s testimon).l was
very credible. ‘CP 35. |

The Washington State Patro1 Crime Lab forensic technician aﬁd scientist extracted the DNA
from the blood evidence and determiﬁed that it métched respondent’s DNA beyond statistical
qﬁestioh. The Court determined that responde’rllt had entered the residence through the broken
window in the lower bedroom and walked do;vn the hallway and wiped his blood on tile walls.
Further forensic evidence by a diff_erent'forensic scientist ;t;ained in comparing ﬁngérprints
determined that respoﬁdent”s prints were located at several locations in the home including on the
broken floor lamp found in the upper level and upon a piece of broken window glass from the

residence. - CP 35.

e
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Mary Casey, a next door neighbor testified that she heard broken glass between 8:l30 and
9:00 a.m. on June 20, 2013 and the last time she heard brgakiﬁg glass was when the officer was |
walking towards the resid:ance. CP 35; RP 54. |

The residence owher, Ester Mbajah testified that the home had been vacant for some time
prior to June 20, 2013, and a real estate agent had been hired to rent the property, but that she had a
habit of driving past the residence each weekday on her way to work and did so on June 20, 2013, at
approximately 7:30in the ﬁoﬂng. ‘She saw no signs of damage at that time, including no broken
windows and no broken dining chairs in the driveway. CP 36. She had last been in the residence-
itself a day or two prior to June 20, 2013, without any of the damage tés_tiﬁed to having had
occurred. She testified that she does not know the appellant aﬁd did not give him permission to be in
the home or cause any damage to the home. CP 36.

Ms. Mbajah testified that her insurance company estimate was roughly .$’20,000,>but dehied
the claim so she and her husband had to pay for the damages themselves and spent over $13,000 to
do so. CP 36. This did include some upgrades, but the fire damage exceeded $5,000 including the
cost of replacing the burned carpet Which exceeded $1,200. Her testimony was determined to be
very crediblé.’ CP36-37. |

Tacoma Fire Department arson investigator, Kenneth Hansen testified that fires in the home

-originating in three separate areas of the home, including the burnt toilet paper roll found toward the

middle of the floor in one of the lower level bedrooms that caused a small fire to the carpetinglon the
floor, another toiletvpaper roll .that burned in the lower level bathroorﬁ that appeared to have been
ignited while on the toilet paper holder prior to falling to the ground and causing additional damage
to the base of the wall and the largest burned area of carpeting that occurred in the family room: The

two carpet fires originated away from walls and were not near any source of potential accidental
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ignition such és faulty wiring based on the nature and origin of the ﬁres, the muitiple location of
fires throughout the lower level, the lack of any other source of nature or accidental ignition and the
degree and volume of other contemporaneous damage throughout the house. Hansen opinioned that
the fires were intentionally set, although he was not able to offer any opinion as to whether an
accelerant was used. RP 106. Hansen testiﬁod that with fires in three different Iocations in the home, -
they are not accidental fires based on “common sense”. CP 37; RP 109.

On cross examination, the arson investigator acknowledged that he couldn’t rule out that
sovmeone maybe was playing with matches and had lit the toilet paper. RP. 110-111;115-116. He
ocknowledged not doing a very “thorough” fire investigation in this case. RP 111.

. The appellant stipulated that the DNA and fingerprint evidence would be admissible in
Court. RP 14-15. |

Any photographs taken at the scene were aiso admitted without objection. RP 17.

In his closing argument, the prosecutor acknowledged that in fingerprint stipulation there was
an “unidentiﬁod fingerprint in the residence.” RP 163 CP 59, LL 20-22 (“TDP Martin also noted
that there is one fmgerprint that refnains unideﬁtiﬁed”.) _

- Appellant’s grandmother, Nanoy’ Pringle attended all'Co’urt’h‘earings‘. She prior to trial
arranged wit'hbdefense- counsel for Donald Gordon Spencer, to testify as fco appellant’s whereabouts
during the relevant time period. The Court appointed attorney refused to cali Mr. Spencer. Ms.
Pringle attempted to get the Court’s attention, but was chastised and quieted down. ‘See Appendix B,
CfRP 17-18. sz. Pringle had previously met with the pubﬁc defendep some days before trial and

requested to allow Mr. Spencer to be a defense witness. See Appendix C, Declaration of Donald

Gordon Spencer.
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In Mr. Spencer’s Declaration, he indicates on June 20, 2013, he was with appellant, Conlan
Jaden Shaw from»about 10:00 a.m. to about 2:00 p.m. at.appellant;s residence, 3928 N. Deﬁaﬁce
Street in Tacoma. He had to awaken Conlan at 10:00 am. Conlan helped him with some computer
employment issues and they did some other computer activities. Appendix C,P. 1

Mr. S_pencef was at Court eéch day of the trial in order to be available to testify aé an alibi
witness. Appendix C, P.1.

The appellant was convicted of all the amended charges and sentenced on February 26, 2014.

. He was commiitted to the Department of Juvenile Rehabilitation for 103 to 129 weeks with credit for

60 days served. CP 19-25.
Petitioner filed a direct which is currently pending under #45959-1 II. This Personal
Restraint Petition follows.

2. Why Other Remedies are Inadequate

Appellant has filed a direct appeal. However, the prosecution has objected to the use of the

Declarations of Nancy J. Pringle and Donald Gordon Spencer since that evidence was not available

‘to the Court below. Therefore there is no remedy that considers this important evidence that

- explains specifically how appellant-was unlawfully restrained because he has been denied the chance

to have an alibi witness to testify at trial on his behalf due to ineffective assistance of counsel of his

court appointed attorney.

-3.a. Conviction Against Petitioner was Restrained under RAP 16.4(c)(2) in Violation of

Petitioner’s Constitutional Rights Under the United States Constitution; in Particular his... .. - .
Right to be Free from Ineffective Assistance of Counsel; ie his Right to Counsel S

Under the Fourteenth Amendment of the United States Constitution, an appellant has a due

~ process right to be represented by an effective attorney when he is facing criminal charges which
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. result in incarceration. Sixth Amendment, United State Constitution, as applied to the States pr

the Fourteenth Amendment.

3.b. Petitioner is also being unlanullv restrained under RAP 16.4(c)(3)

Material facts do exist which were not presented or heard, which in the interest of justice |
do require vacz}tion Qf petitioner’s conviction in the Juvenile criminal proceedings instituted by
Pierce County Juvenile Court‘. In particular,l witness Donald Gordon Spencer has presented a
Declaration that he in fact was an alil?'i witness on the day in question, .at the time in question. He
indicates in his sworn testimony that June 20, 2013, he was with the peﬁtioner from 10 am. to 2
p.m. See Appendix C. The police arrived at the scene with smoke smoldering at noon, so Mr.

Spencer is a crucial alibi witness. The declaration of not only this witness, but of Nancy J.

Pringle established that the public defender refused to allow Mr. Spencer alibi testimony for the

petitioner. See Appendixes B and C. Again, the fire was smoldering at noon or shortly thereafter
when police arrived. There was glass heard to be broken during the 10 a.m. to noon timeframe.
Mr. Spencer presents as.a factually significant alibi witness that supports petitioner’s innocence

particularly in regards to the Arson in First Degree charge, but also to a significant extent as the

Malicious Mischief in the First Degree charge. The timing of the fires that were subject of the
arson charge is certainly brought into significant question with Mr. Spencer’s testimony that ‘was

not before the lower court.

4. Legal Authority

DID THE PUBLIC DEFENDER PROVIDE INEFFECTIVE ASSISTANCE OF
COUNSEL WHEN SHE REFUSED TO CALL AN ALIBI WITNESS ON BEHALF OF
THE APPELLANT? -

State v. Sherwood, 71 Wn.App. 481, 860 P.2d 407 (Div. II 1993) sets forth:
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The analysis for denial of the federal and state constitutional right to effective
assistance of counsel consists of two parts: First, that defense counsel’s
performance was deficient, that is, did it fall below an objective standard of
reasonableness; second, was the defendant thus prejudiced. Strickland v.

- Washington, 466 U.S. 668, 687, 80 L.Ed. 2d 674, 104 S.Ct. 2052 (1984); State v.
Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987); State v. Harper, 64
Wn.App. 283, 286, 823 P.2d 1137 (1992); State v. Staten, 60 Wn.App. 163, 171,
802 P.2" 1384, review denied, 117 Wn.2d 1011 (1991).

In this case, the evidence shows that there was a fire burning or smoldering in the structure

at the time that police arrived at the scene. CP 33. This was approximately noon on June 20,

+2013. Mr. Spencer is an alibi witness as to the timing. See Appendix C. This is crucial

particularly as to the Arson in the First Degree Charge. Since the fire had been still going at noon

‘when the officers arrived, it was prejudicial to the defense to not have this witness testify and for

the Court to not be able to consider that testimony given that there was an unidentified fingerprint
at the scene (CP 59, LL 20-22) as to show the timing as to when the appellant was actually in the
residence. This certainly had an effect on the trial result. From Spencer’s testimoriy, appellant
was gone from the dwelling by before 10:00 a.m.

It is highly unlikely that the appellant would have been convicted of the arson charge in
particular, :as well as the malicious :rﬁischief’fc,hafgé had the public .defendef called this alibi ~
witness that was available, for which she was essentially begged 10 call as a witneés. The v
Justification presented that this is a “winnable” case without the alibi witness obviously was untrue

given the result of conviction. See Appendix B. That is not a sufficient basis to constitute a

- strategy and should not be sanctioned given the overwhelming value of the alibi witness testimony.

The “strategy” was tantamount to cutting corners because the public defender claimed to have a

good case without the alibi witness. Shortening the trial is not a reasonable basis to strategize in

m
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these circumstances. This is a crucial defense witness that should have been called to testify. Not
calling Mr. Spencer to testify easily fell below the required standard without legitimate
justification, to the obvious prejudice of appellant.

REQUEST FOR RELIEF

Petitioner requests his conviction be vacated and the case be remanded for a new trial,
particularly as it relates to the Arson in the First Degree and Malicious Mischief in the First
Degree charges.

' VERIFICATION

~ After being duly worn, on oath, 1 depose and say:

That I am the attorney ‘for the petitioner, that I have read the petition, know its contents,

and I believe the petition is true.

= (Q/ ' b\
_ 7 Y
E. ALLEN WALKER, WSB #19621
Attorney for Petitioner .

‘Subscribed and worn to before me this / 2 ?rh day of October, 2014.

Wy,

W ’ g ) ’L& \ T
S Reiisa s, (s N\ gl
S'y‘:f 2O g 2 Notdry Public in and for the State of

4 .g\ ‘ O.‘gﬂ mgz'g ashington, residing at Puyallup. .

@3 W o= " My commission expires on 09/01/15.
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. Attorney at Law
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IN THE SUPERIOR COURT IN AND FOR THﬁ COUNTY OF PIERCE
STATE OF WASHINGTON
STATE OF WASHINGTON,
Plaintiff,

. COA No. 45959-1-11.

)
)
)
)

vs. ) No. 13-8-008%2-8
: )
CONLAN JADEN SHAW, )
)
)

Respondent.

VERBATIM REPORT OF PROCEEDINGS
VOLUME 1

January 28; 2014
Pierce County JuQenile Court
Remann Hall
Tacoma, Washington
before the

HONORABLE KITTY-ANN van DOORNINCK

Reported by,

Carla J. Higgins, CSR
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BE IT REMEMBERED that on the 28th day
of January, 2014, the above-mentiocned cause came on duly
for hearing befors the HONORABLE KITTY—ANN van DOORNINCK,
Superior Court Judge in énd for the County of Pierce, State
of Washington;‘the following proceedings were had, to-wit:

* -k kK % ‘*
JANUARY 28, 2014
MO?NING SESSION
MR. LEECH: Good morning, Your Honor.

These are the matters of State versus Conlan Jaden

Shaw: There's tw2 cause numbers on the docket today.

Cause No. 13-8-00892-8, charges of arson 1, residential

burglary, and I have an Amended Information addihg

malicious mischief first degree. That's set for trial

today.

And then Cause No. 12-8-01292-7. This is a deferred
disposition that was granted back in June of last year on.

unlawful manufactuaring of an explosive devices and unlawful

| possession of a controlled-substance, marijuana. That's on
for revocation. Obviously that matter will track the
trial.

I'm Brian Zeech for the State. The respondents is
present, represenzed by Ms. O'Loughlin. He's out of

custody and I believe the,partiés are ready for trial.

MS. O'LOUGHLIN: We are ready to proceed, Your

. State v. Shaw - 1/28/14

Collogquy
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Henor.

THE COURT: Okay.

~MR. LEECH: There are a few housekeeping matters.
First of all, of course, the amendment which adds the count
of malicious mischief first degree. I did previously

notify Ms. O'Loughlin of that intent and I provided her a

copy of the Amended Information in advance. I would ask

fhe Court to re-arraign the respondent on thé amendment .

MS. O'LOUGHLIN: Your Honor, we héve.received a copy
of the Amended Information, would waive formal reading and
entérvpleas of not guilty to all the charges.

THE COURT: T'1ll find probable cause.and entér a not
guilty plea. And there was notice in the original
declaration that this might occur.

MR. LEECH: Thank you.

I've spoken with Ms. 0'Loughlin prior to trial in
thejpreceding weeks and we've wofked buf a‘couple of
stipulations regérding DNA_and fingerprint evidence. And I
have pro&ided copies of those stipulations to
Ms. ©O'Loughlin, p;eviously, She reviewed those, indicated

that she did not have any exceptions to those. She did ask

me to add one phrase, which I did add that in the

fingerprint stipulation. And then Mr. Conlan Shaw has
signed those stipulations. I ‘would ask the Court to engage

in the appropriate colloquy for both of those stipulations

State v. Shaw - 1/28/14
Colloquy
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and accept them.
THE COURT: I haven't read this, but-can you just
tell me what the stipulations consists of, as I'm reading

at the same time?
MR. LEECH: When the officers responded, the

forensic investigétor responded and located several latent

fingerprints at the residence. He obtained the latent
copies of those prints. They were subsequently examined by
a forensic investigator. . The latent print examiner found

it matched the respondent's known prints. And the

stipulation relates to the prints that were found in the

residence and the various'locations where they were found.
The DNA stipulation, based on the evidence, it
appears that the point of entry was a downstairs window
that was shattered.  There was blood evidence found on the
exterior and intgrior of that frame. There was blood
evidence found on the Wails”in the hailwayAbf theiléwer-
level of the residence- .And the forensic investigator
swabbed those blood -- suspected‘bloéd evidence, and that
was then sent to the DNA lab, state patrol crime lab, where
itAwas examined. Detéctive Jason Brooks obtained a buccal
swab from the respondent as a reference sample, and’ﬁﬁat

reference sample was then compared to the DNA evidence at

the state patrol crime lab. It was found it matched the

respondents. And the odds I believe of those -- of the DNA

State v. Shaw - 1/28/14

~Colloquy
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belonging to a random person in North America is one in 68
quintillion. The stipulation relates to the collection of
that evidence, thes preservation of that evidence and the
testimony, as well.

THE COURT: Oh, the blood that was tested and
matched by the DNA was inside and outside the window and
then on the walls? |

MR. LEECH: On the walls in the interior of the
residence.

THE COURT: Three different locations, generally.

~MR. LEECH: I think there were two locations oh the
hallway walls and then roughly two or three locations
around the entry window. |

THE COURT: Is that your understanding, as well?

MS. O'LOUGHLIN: That;s my understanding, as well.
I did go over the stipulation with Conlan, read them to hlm
and explalned them to h1m>and he stgnedrltr ae well as
myself. |

THE COURI: Is what Ms. O'Loughlin just said, is
that true?

THE RESPONDENTf Yes, Your Hono;a

THE COURT: There's two documents that she went over
with- you. 1Is thaz correct.

THE RESPONDENT: Yes, Your Honor.

- THE COURT: We'll talk about the first one here.

State v. Shaw - 1/28/14
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It's called a Stipulation Regarding DNA Evidence. 2and

| basically what I'm understanding is that there are several

locations in this home -- around the window and then on
some wall; —- that there was blood found. And that blood
matched yours, according to the DNA, one in 68 quintillion:
Is that your understanding?

THE RESPONDENT:: . Yés, Your Honor.

THE COURT: You're agreeing that that evidence will

| be admitted in court?

THE'RESPONDENT: Yes.

THE COURT: We don't need to have testimony from
witnesses, 'you're just agreeing this is what the evidence
is. Is that correct? |

THE RESPONDENT: Yes, Your Honor.

- THE COURT: So you had an opportunity to talk to

| your attorney about this. Is that correct?

THE RESPONDENT: Yes,'Your Honor.

THE COURT: Without saying what she said,” is this
your decision to agree that this evidence will be
admissible in‘the trial?

THE RESPONDENT:‘ Yes.

THE COURT: That means I can take it into
consideration. D> you understand that?

THEYRESPONDENT: Yeah.

THE COURT: TUnder the circumstances, are you

State v. Shaw - 1/28/14
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MS. O'LOUGHLIN: That's corgect.

‘THE COURT: Again, there's‘apparently 89 photographs
éf the scene, apparently. Have you had a chance to look at
these?

THE RESPONDENT: Yes, Your Honor.

THE COURT: And talked to your attorney about those
as well?

THE RESPONDENT: Yes, Your Honor.

THE COURT: You agree those are going to be admitted
without having ‘the person who éctually'toék the photos come
and talk about those. IS'that cofrect?

THE RESPONDENT: Yes, Your Honor.

i .
THE COURT: So 1 through 89 are going to be.

admitted.

(Exhibit Nos. 1 - 89
admitted into e&idence.f
" MR. LEECH: Thank you.

THE COURT: Anything else?

MS. PRINGLE: He really doesn't know. We were shown
those photographs by our'attorney,.but he really doesn't
know that that is the house.

THE COURT: Sb it's not your turn to talk. I've
made my record. Thank you.

That's not what the Question was about. Just so you

understand, it's so that the person who did the photographs

State v. Shaw - 1/28/14
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her way tec work. At this point in time when she drove by,
she didn't nétice any damage to the fesidence.

Later in that day, she would be summonéd to that
residence by law =nforcement and she would discover that
her house had been‘substantially vandalized and a fire had
been started within the residence.

One of her neighbors of the-rehtal property is a
woman by the name of Mary Casey. She lives one or two
houses from.the rasidence. She was later contacted and she
will testify that in the mornihg of June 20th, shoftly
after 9:001aum, she_reca;ls hea:ing sounds of crashing and
breaking glass,éoming from the area of this rental
property. She didn't really think much of it because she
assumed that ﬁeople'were jﬁst working on‘the property.

Ihé house was actually a rental property that was

vacant at the tims. It was available for rental and a

realtor was markezing the property for rental purposes. At

one point in timé, Esther will testifyxthat she had tried
to :sell the house but. it was unsuccessful.

Mary Caéey will also testify that the last time she
recalls hearing any damage or breaking sounds of glass at
that reéidence would be shortly before noon, which is
approximately the same time that foicer dames Pincham from
Tacéma,Police Departmént responded to fhe séeneq

He will testify that he responded to the scene in

State v. Shaw - 1/28/14
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response to a 911 call where apparently a mailman had
walked by the residence and seen some chairs, some broken

dining room chairs, in the driveway of the residence and

the upper window shattered just below —-— sorry =-- just
| above the chairs that were on the driveway. Other windows
in front of the house had clearly been broken, as well. So

that prompted.a welfare check of the residence.

When Officer Pincham arrived, he waited, he parked
outside Qf the residence because he wasn't sure exactly
Whether there Were people in the house still causing the
damage, whether there was an officer safety risk. So he
waited a few moments for béck—up to.afrive.

Once back-up arrived, he and Officer Celis, from the
Ruston Police Department —- I think at the time he was with
Tacoma police -- went into the residence. 2as they
approacﬁéd the ?esidence,.they could smell the odor ofv
smokeAcbﬁing fiom the resiaénce. Aé they gét cloéer, they
will testify thét that smell became stronger. They saw,kof
course, thése broken windows at the front of the resideﬂce.
The:e were at least two large windows, two sections. of
large windows that had been shattered clearly. Ahd then,
of course, they also saw the dining room chairs that had
apparently been thrown through the upper window on to the
driveWay.

As they went into the residence, they noticed the

State v. Shaw - 1/28/14
Colloquy




10
11
12
13
14
15
16
17
18
18
i20
21
22
23
24

25

21

door was unlocked. They walked in. The entryway was Jjust

covered with. shattered glass and pieces of the chandelier

that was, at one point, hanging above that entryway. There

were other piéces of items, fixtures in the residence, on
the floor in the eﬁtryway, including the door bell cover
and a few othér items.

This is a split level residence. As he enters the

residence, the officers looked up, they could see at the

' top of the stairs is apparently the kitchen area. And

there was a refrigerator that had been knocked over and it

was leaning about 45 degrees up against the wall. They

could see that from the entryway. And then downstairs

leads down to another section of the residence, which
includes several,bedroomsiand a familyvrooﬁ.

They first went upstaifs and examined the scene.
Officer Pinchamvwill testify in detail about what he

discovered as he went through this residence. In fact, he

and Officer Celils went through the residence room by room.

And TI'll ask Officer Pincham to testify regarding his

diécovery of the damage that he discovered in each of these

rooms. Essentially, the upstairs consists of a kitchén, a

dining room and a living room on the one end, and then on

the other end is a hallway that leads to two bedrooms and a

bathroom.

He will testify that there was effectively damage in

State v. Shaw - 1/28/14
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every single room of the house. Almost every window in the
residence had been shattered. Fixtures throughout the
residence, light fixtures, fixtures in the bathroom such as
towels, mirrors et-cetera;.were all broken and damaged.
There was some furniture left over in the residence,
including a couch, the dining rooﬁ furniture, a couple of
glass table tops and a couple floor laps that were also
damaged. I don't believe the couch was damaged but the
other furniture was significantly damaged -- excuse me —-
the othér items were significantly damaged.

He'll go through each rodm and indicate what damage
he saw. As he éoes down stairs, that's where he will
discover that several sections in three differeﬁt locations.
in the lower section of that residence had been started on
fire;' And you'll see photos showing smoke damage

originating from the lower area and coming up through the

| entryway stairwell. And the soot, smoke damage, will cause

damage not only to the walls and ceiling‘of the lower
section, but als§ into the upper section of the fesidenceq,
He will indicate to you that as he went downstairs
he.went:room'by room. As he comes down the stairs, it's a
similar layout as in the upstairs. As you're either going
up the stairs or down the stairs, and you're at the top or
the bottom of the stairs,.to the left are bearooms and té

the right are other rooms. So when he walked downstairs, he

State v. Shaw - 1/28/14
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came into a hallway. He saw some apparent blood evidence
smeared on the walls next to the bathroom and further down
in the hallway next to another bedroom. And then he will
go through the rooms. In the basement,‘or the downstairs,
I should say, are two bedroocms, a bafhroom and a family
room, And the family room had é laundry room attached to
it. And.thé‘heafing ventilation air conditioning system is
qontained in the closest of‘the lower family room.

He will testify that when he went down intoc the
lower section, he found a lafge section of carpeting that

had been started on fire in the family room. The fire

‘originated in the -- toward the -- not the center of ‘the

floor put several feet away froﬁ the wall and appears to
have burned a large's;ction. I think if I'récall it was a
four-by-eight foot patch of carpeting that had been set on
fire. And then that fire had caused damage to the wall?
one of the Walls ii ﬁas hext tq.rAYou ﬁill éeevsomersmoké
damage and burn damage on the'wall as well.

Officer Pincham will testify that he recalls that
the iarge section was still smoldering when he first
arrivgd ét tﬁe:residence. |

He went down to another part of the house. There's’

‘two bedrooms in the lower section. One of those bedrooms

had a roughly six-inch square area of carpeting toward the

center of the floor that had been 1it on fire, as well.
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When officerrPincham first arrived I believe he
will testify that he saw some to;let paper, or remnants of
toilet paper, that had caused the carpet to catch on fire.
When- he moved the toilet bPaper, there were actually still
red embers coming up, visible from the smoldering patch in
that bedroom.

Finally, he will testify that when he went into the
bathroom of the lower area, that there was a toilet paper
—— rxoll of toilet Paper that had been lit on fire and had
apparently fallen off of the toilet paper roll holder on to
the ground, or was on the ground when it was llt on fire.

Then he w1ll also testify to damage in those rooms,
additional damage in those rooms.

. He naturally called Tacoma Fire to respond when he
discovered the smoke and the fire damage. They responded
and put out or doused the remnants ©of the smolderlng carpet
in the famlly room as well as the red embers in the

bedroom.

A fire investigator, Kenneth Hanson, also responded

to the Scene. And he will testify that he has the training

and -experience to determine and investigate the cause and
origin of fires and determine whether or not fires are

intentionally started or whether they were accidental or
aets of God. BAnd he will explain to the Court what types

of thlngs he looks at when he makes that determination as

:
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to whether a fire was an intentional malicious act or
whether it was an accident_or an act of God, such as
lightening. |

He will testify that there was no evidence, based on
the circumstances of this incident, to suggest that this
was anything but.intentional and malicious.

’Esther Mbajah will elso testify about her residence,

about the condition of the property before the incident

and, obviously, after the incident. 2and she will tell -the

Court what she believee it's geing to cost to repair all of
these damages.

‘She did have homeowner's insurance on the property.
But because it had been wvacant pending rental, the
insurance cempany denied the claim. - They provided roughly
$20,000 to repair that.damage. |
| Esther will indicate that she had ‘to obv1ously
repair this out of pocket and she s still ln the process of
prayving for the damages. And 'I believe she will testify
that she's already shelled out several thousand dollars to-
repai: some of the damages, and then she expects that the
additional costs to complete the repairs would ea31ly
exceed the $5,000 limit for first degree malicious
mischief.

And then obviousiy you will reaa the stiﬁulations

for the DNA evidence and the print evidence and you'll
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learn that the forensic investigator came in and found the
fingerprint evidence. He took latent impressions of what
he believed to be valid fingerprint impressions in several
locations. The stipulation will indicate that one of those
locations where he obtained the fingerprints is on one of
the floorvlamps'in the dining room that was damaged as part
of this vandalism.

As well as the DNA, the forensics officer, pursuant
fo the stipulation, has-indicated that he swabbed the
suspected blood evidence. Detective Brboks then obtained a
buccal swab. The DNA was extracted from theAblon-gvidence
that was found in three or four different locations in the
residence. And then they tested it, compared it to the
known sample from the respondent. And as I indicated in
the stipulation, the DNA evidence shows that the blood
evidence at the scene was, in. fact, the respondent's and
that it -- the oddé of it Dbeing soﬁeone else is roughlylone
in 68 quintillion, which as the Court knbws is a maSsive
number with many zeros.

Esther will indicate also that she's never known thg
respondent. She didn't give her permission to enter the
residence. 'She certainly didn't give peimission to cause
any damage to the residence or light anything on fire.

At the end of the trial, Your Honor, I will ask the

=

Court to find the respondent guilty as charged on all three
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counts: Residential burglary for breaking into the
residencé to cause the damage; arson in the first degree
for lighting the carpeting in the dwelling on fire;‘and
then malicious mischief first degree for all the other
damage in thé residence that exceededv$5,000.

Thank you very much.

THE COURT: Ms. O'Loughlin.

MS. O'LOUGHLIN: We ﬁouid reserve openingL‘Yoﬁr
Honor.

THE COURT: Your first wi't'nesbs,, Mr. Leech?

MR. LEECH: State calls Officer James Pincham.

DIRECT EXAMINATION

BY MR. LEECH: |

Q. Staﬁe your name and spell your 1ast,name for the
record.

A. James Pincham, p—i—n—c=h—a¥m

Q. Can you tell me how you're employed?

A. Police patrol officer for tﬁe City of Tacoma¥

Qu How long havé you worked as a patrol officer for Tacoma
Police?

A. March lst will be 29 years.

Q. What kind of duties do you have as a patrol‘officer?

A. Currently I'm assigned operations patrol, which is I'm

a call responder for calls that are pending, I get .

State v. Shaw - 1/28/14
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dispatched to them.
Q. And what kind of traiping, just generally, do you have
.for your work as a law enforcement officer?-

A. I wént through the basic academy back in '85 and any
in—éervice training and thefe’s‘been a couple
additional classes throughout the years, and thenv
on-the-job training.

Q. And are‘you a fully commissioned officer?

A. Yes, I am.

Q. Do you have prior law enfo;éement experience before
working for Tacoma Police?

A. TFour years in the Air Forcé.

Q. Were you on duty on June 20th of this past year?

A. Yes, T was.

Q. Do you recall what shift you were working?

A. I was working day‘shift.

Q. What day of the week was June 20th?

A...Thursday.

Q. wa,,prioi —-‘at some point in time you received a call
to respon& to this address on Pearl Street. Is that
correct?

A. That's correct.

Q. Prior to receiving that call, what were you doing?

A. I was sti}l onléatrol, driving around. And just before

I got this call, I was dispatched to Point Defiance Zoo

State v. Shaw - 1/28/14
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and Park in reference to an unattended child complaint.
Q. On your way en route'to Point Defiance for the earlier
unrelated call, did you have occasion to drive by the
. victim residence on North Pearl Street?

A. Yes, I did.

Q. As you drove by, did you hear anything?

A. Yes, I did. It was approximately 11:40 a.m. I was
driving northbound on North Pearl. I just passed the
victiM’residence and T heard glass breéking coming from
behind me and to the west, to my left. I did a quick
look ‘around and as.I was going I didn't see ahything at
that time. I assume somebody had dropped something in
one of the neighbors or one of the residences, so I
went ahead and proceeded to my call.

Q. Was your window down in your patrol car?

A. Yes, it was. |

Q. ”A-fewiminutes léter in that'morning were you actually
dispatched to the residenée you had just'dri§en by?

A. Yes, I was. I cleared‘the call at Point Defiance just
before about 11:55 and at about 1204, I got dispatchedi
td the victim residence. | |

Q. Okay. What was your understénding for the reason of
the callv

A. My undérstanding was that a caller, a mailman, had been

passing by th=z residence and saw a broken --
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MS.‘O'LOUGHLIN: I'm going to object, Your Honor,
it's hearsay. '
THE COURT: 1I'll sustain.
MR. LEECH: 'It's not offered for the truth of the
matter asserted, just to éxpiain the officer'; -
THE COURT: You can dd it without that much detail.
MR. LEECH: Okay.
Q. (Bvar. Leech) Just generally, do you understand what
- you were responding to? |
A, Correct. There was a broken.w;ndow on a residence and
avcouple chairs laying in the driveway directly beneath’
the broken-Window.‘
Q. What residence were you dispatched to?
A, 4312, I belie&e, or —--— North Pearl.
Q. Okay. Are you certain about the street address?

A, No, I'm not. It might have been 4314.

10. All right; Just to clarify the actual number>at the

residence, would it help you to review your report?

{A. Yes, it would.

Q. Did you write your report around the time that you
responded to the incident?

A. Yes, I did, directly after I finished my investigation.

Q. Would it help you refresh your memory to review your
report as to the address?

A. 'Yes, it would.

State v. Shaw - 1/28/14
Officer Pincham — Direct by Mr. Leech




10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

31

MR. 'LEECH: May I approach, Your Honor?
THE COURT: What's the number of exhibit?
MR. LEECH: Exhibit 91.
THE COURT: Yes, go ahead.
Q. (By Mr. Leech) If ?ou could take a look at that. What
is that?
A; It appears'to‘be a copy of the report that I wrote the
day of the investigation; |
Q. Okay. 1f you could just briefly review that and let me
know when yoﬁ're done.-
A. Okay.
Q. tDid'tﬁhat'help'you'remember the exact street address of
the fesidence you responded to?
A. Yes, it did.

Q. What was the house number?

A. 4314 North Pearl.

Q. Is that in Pierce County? ‘

A. Yes.

| 0. Approximately how long did it take you to arrive after

you -left Point Defiance?

A. I was actually out of Point Défiance at that time and I
was'only about two blocks away when I got the cail. So
it took mé less than a minute to get there.

Q. What did you first do when you arrived?

A. T pulléed up a couple houses away from the victim

State v. Shaw - 1/28/14 ‘
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residence, parked my vehicle, started to approach the
house on foot. But I didn't gb-all the way to the
house. I waited for béck—up units to arrive.

Why did you do that?

Because I wasn't sure what was going on inside the

house. I didn't know if there was some kiﬁd of a fight

going on in there or something that would require two

officers.

-Based on the context of the call and your earlier

experience with the residence whén you heard the noise,
did you have any offiéer safety concerns?

Yes.

And what were fhose?

Again, I didn't know what wés going on in the
residence. I didn'ﬁ know what I would find in there,
who I would find in there, what the situafion actually
Was,iwhether there were weaponsrinvolved, So it wés

prudent on my part.tb wait for -somebody else.

. And when another officer arrived, did you then approach

the residence?

Yes, we did.

Can you just generally describe ;he residence? What
kind of a’houSe is it?

It's a two-story split-level house. It sits on the

west side of North Pearl Street.

State v. Shaw - 1/28/14
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Q. And do you recall &hat color the house is?

A. I believe it's tan.

Q. TIs that a residence?

A. Yes, it is.

Q. ©Now, before you entered the residence, did you see ahy
obvious signs of the disturbance or damage at the

residence?

A. While T was waiting for Officer Celis, T was standing

there looking at the residénce, I couid see that the
second floor window on the north éide of the doorway
was completely shattered. I could also see that on the
south side of thé.doo:way,-the lower level, side was
élso busted. |

0. For the Court's information. as yéu're facing the
residence, what direction is north?

A. As you‘fe facingvthe residence to your rightvwould be
nortﬁ) to your left would be south.-

Q. Okay. Once yau‘started‘approaching the residence, aid
you see any ozher damage to the house?

A. Yes, I did.

Q. What did you see?

A. As T approached ﬁhe residénce, took a look to my right,
to the north, and I could see two chairs, black in
color, kind o= a'high—rise chair, appéared to be

aluminum, laying in the driveway, and also what
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Q.

A.

appeared to be remnants of a brass chandelier, they
weré laying there.

Did you see any other evidence of damage in the
dri&eway?,

Broken glass in the driveway.

Did you determine or suspect where those chairs had
come from?

Yes, I did.

What did you suspect?

I suspected they came from inside the residence via one
of the windows.

Now, as you and Officer Celis approached the front
door, did you smell anything?

I cduld smell, as I was a little ways/_— still‘a little
ways from the residence, I could smell wood smoke. As
I approached -

Go aheadq

As I approachsd closer to the residence, the smell of
-Qood émoke graw sﬁronger1 I had a feeling that it was
coming from inside the residence.

Did you actually see any smoke coming out of fhe
residence whea you approached?

No, T did didn't.

Did you then.enter the residence?

1 went up and tried the front door. The front door waé

State v. Shaw - 1/28/14
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Q.

closed at the time. So I tried the handie to see 4if it
was locked or unlocked. It was unlocked so I opened
the door. I announced our presence and then he and I
went into the residence.

When you first entered the residence, can you describe

what you saw in the entryway?

Well, when I first opened the door, the smell of wood
smoke was very strong coming from inside the house. So

before I even went into the residence, I notified

dispatch that there was smoke inside the house and I

asked that the fire department respond.
Okay,
Sc as I opened up the doorway, there's —-— it opens

directly into the main entryway. And to your right,

slightly to your right are the stairs that go upstairs

and directly in front of you are the stairs that go

downstairs. So I opened up the door. I could see

broken glass laying in the entryway floormv

Was —- can yoa describe the general:quantity or rough
estimate? |

I would have =o say up to 30, 35 pieces of éhards‘of
broken glass laying on the floor. I could also see
what appeared to be.black soot on the.wall of the lower

entryway, lower stairway walls.

I'm going to back up a little bit. I'm going to show

State v. Shaw --1/28/14
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you Exhibit No. 4. Do you recognize that?

Yeah. It appears to be the chairs that were laying in
the driveway of the residence.

Thank you. 1I'm going to approach again and show you
Exhibit No. 14. Can you tell the Court what this photo
depicts?

This is the front entryway of the residence.

Is this taken from the exterior of the residence?
That"'s correct.

Exhibit No.’15, is this -- does this show what you saw
on the'entryway floor? |

Yes, it does.

And did you indicate that they were —— I'm going to
show you on the lower left corner of that photo, do you
have an idea of what fhat was or what that is?

That appears to be part of the chandelier that was
hanging from the'ceiling’of the entryway. When I
looked up ther;, I could still’éee the rod it had been
attached to, there were bare wires hanging out of it,
but the'chandelier itself was gone.

Ihié white box here to the upper right.of the
éhandelier?

It appears to be the door bell cover. )

Did you determine where the door bell was actually

located in the residence?

State v. Shaw — 1/28/14
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If i remember correctly, it's in the upstairs hallway
to the south of the stairway.

I'1l1 show you Exhibit No..16.

That's looking up the Stairway to the second floor.
There's a -- as you look up,‘thgré's a doofway that
leads di%ectly into the kitchen and this 1is the
refrigerator that's been tipped over. It was laying up
against one of the walls in the kitchen.

Is that how you found the refrigerator wﬁen you

arrived?

Yes, it 4is.

Did you then walk up the stairs and explore the
upstairs of the residence? ’

Yes, I did.

Can you tell the Court; just give the Court a géneral
idea of how the upstairs is laid out in the résidence?
Af'thé top of the stéirs there's a hallway that runs
north to south. To the north is, as you turn to the
north it goes directly into the living room. Adjoining

the living room to the south —— or to the west is a

dining area. And then to the south of that dining area

is the kitchen. So there's walls that separate the

kitchen from the hallway. But the —-— it's an open area

between the dining area and the kitchen. So it kind of

forms a circular "L" pattern.

State v. Shaw - 1/28/14 .
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A.

I'm going to show yéu State's Exhibit No. 1. What does
this photo depict?

That's the exterior of the victim house.

I'm going to kind of angle myself so the Court can seg”
Can you point out what direction north is in this
photograph?

North would be that direction.

Thank vyou.

Let me ask you again, based on -- now that you've
been in the house and you've seen the layéut, cén’you
point for the Court what area of the house contains the
living room?

The living room would be directly —-‘that's the living
room window there, the shattered one, on the northwest.
What's down here?

Those areibeQrooms.

Okay. Thank you.

Do you recall how ﬁaqy bedrooms were 1ocatéd'on the

‘upper level?

Two.

Is there also a bathroom up there?

Yes, there is.

Do you repall, were there any other rooms up at the top

of the residence?

Two bedrooms, bathroom, living room, kitchen.. I

State v. Shaw - 1/28/14
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believe that's it.

Q. Okay. Now, let me take you to ‘the living room. So
that would be to the right as you go up the stairs?

A. Correct.

Q. What did you see in the living room?

A. Entered the 1iying-room, I could see a Couch, which
'ﬁould.be if you entered the living room and turned tb
face the broken window, that couch would be on the
right. 'There were a couple of chairs sitting in the
living room which maﬁched'the chairs that were laying.
in the driveway. I saw an approximately three-foot,
maybe, section of aluminum piping that was black in
color. It was the same color aé what the chairs were.
It had a white colored dust on it that I Believed to be
drywall dust.

Q. I'm going to show you State's Exhibit Nos. 17, 18 and
19. ‘Taking Exhibit No. 17 first. Can you tell the

Court what this exhibit depicts?

|A. Yes. That's the living room of the victim residence.

Q. Okay. And, again, I'm going to kind of turn so I can
face the Court. Can you show the Court the metal piece

that you were referring to?

A. That would be that piece there in front of the couch.

Q. That's the piece that you thought had drywall dust on

it?

State.v. Shaw - 1/28/14
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Q.

That's correct.

"And then can you point to the Court where the chairs

are that yocu believed matched the cnes that were out in
the driveway?

That would be the three chairs, high-backed chairs
there.

This is the window, of,coufse?

That's correct.

Did you see any broken glass on the floor in the living
room? |

There was broken gléss direcﬁly in front of the window,
a couple‘feet inside the window.

And then to the‘iower left of the photo, Exhibit No.
17, can you see a black item fhere?

Yeah. That was a fireplace poker that Qas laying on
the floor when we got there.

Now, Exhibit No. 18 is -- is this also-the living room?

That's correct.

. . Is that just a close-up of the glass on the floor?

Yes, it is.

Can you tell the Court what Exhibit No. 19 shows?
Eghibit Noq'lé is a view though the broken window. It
depicts North Pearl Street with ﬁhe fire rig parked
there in the front of the residence.

Thank you.

State v. Shaw - 1/28/14
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A.

Q.

Now, did you then go to the dining room? I should
say dining area. |
Dining area. I believe I referred in my report to the
dining room, but I believe it was a dining area.
Let'me show you State's Exhibit Nos. 20 and 21. Do
Exhibit Nos. 20 and 21 show the dining area in the
kitchen? |
Yes, it does.
Can you describe to the Cour£ what is contained in this
photograph, what you saw Qhen you'arrived?
'When we went inside, I saw b£0ken glass on the floor.
I saw what appearéd to be.aAsﬁall wooden table that
used tobhave a glass top on it. The glass top for the
—-- the tablé was in the dining‘érea'up by the rear of
the sliding glass door ﬁhét exits out on to the deck
behind.the reSidence. The broken glass top for the
table -- or thé glass top for the table there was
broken on the floor next to it.A I'believe fhefe was
also a floor lamp, approximately six-foot tall, it was
1aying on ité side. It had been broken,.the shade for
it was also busted.
Was*ﬁhat the only floor lampAyou found in the dining
area? -
Yes.

Was the sliding glass door broken?

State v. Shaw - 1/28/14
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A,

No, it was.nqt.

Now, next to the dining area, what's next to the dining
area?

Next to the dining area to its left, to the séuth, is

the kitchen.

.Did you observe the kitchen?

Yes, I did.

Did_yéu notice whether there was'any damage in the
kitchen?

There was no obvious damage that I saw in the kitchen.
The only thing I noticed was the refrigerator that was
tipped over blocking the exit door. 2And also the
sprayer for the sink. It was still attached to the
hose, the hose was —— it was stiil attached to the hook
up, but the hose and the sprayer were laying on the
kitchen counter_

Was there any evidence that the sprayer had been used

in any way?

No. Nothing that i saw.

I'm going to show you State's ExhibitsAZZ and 23. Do
fhese depict the kitchen?

Yes; they do.

In the photograph of tﬁe refrigerator, did you see
whether there was any damage to the refrigerator?

The refrigerator was dented in several areas.

State v. Shaw - 1/28/14
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A,

Q.

Okay. And then on the floor in the kitchen, did you
see any remnants of damage there?

Broken glass on the floor.

Now,. in the diningvroom; was there a ceiling fixture?
I belie&e there was, but it had been busted.

Okay. Do you recall whether there were aﬁy lighting
fixtures in the kitchen that had been damagéd?

You kﬁow, to be perfeétly honest, I don't recall.
After you explored the kiﬁchen,*where did you move on .
to next? | |

We moved down the hallﬁay to the south.

Okay. ‘And Qiﬁ you observe any damage in the,hallway on
the upper level?

There appeéred to be a few —-— or a little bit of black
on the walls. Nothing major.

And what did you attribute that black to?

.Appeéred to b= soot. Also, in the hallway, there was =a

thermostat, a digital thermostat that was still .
attached to the wall but it appeared to have beeﬁ
beaten. And then thére was the door bell, which was
missing its cover.

I'm going to show you State'é Exhibit No. 24. Does
this shdw the hallway that you just referenced?

Yes, it does.

‘And for the Court's information, just to the right,

State v. Shaw - 1/28/14
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lower right of the -— in this picture, in Exhibit 24,
what do you sze? |

A. That's the refrigerator.

Q. Okay. 'And 80 you're standing essentially next to the
kitchen facing down the hallway?

A, Corfect,

Q.. And can you show the Court where ypu saw the chime
housing for the door bell?

A. That would be on this wall here.

Q. So the black section on the wall there?

A.. Correct. |

Q. And what about the thermostat?

A, That's the white section there, shortly beneath the

door bell.

Q. 1Is that a programmable digitalvthermostatQ

Aw. Yes.

Q. What do you s=e down here at the bottom, just directly
below the thermostat?

A. I believe that's a portion of the door bell. I could
:be'mistaken; out I believe that'S'what'that was.

Q. Thank you. |

Where did you move to next after the hallway?
A, I believé the —- I moved in to the bathroom.
Q. Okay. Wﬁere was the bathroom located in reference to

the hallway?

State v. Shaw - 1/28/14
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Bathroom was located on the west side of the hallway
between the kitchen and bedroom.
So as you're walking down the hallway from the kitchen

area, would that be on the right?

'Yes, it would.

I'1ll show you State's ﬁxhibit Nes. 25 through 28 —-
sorry —-- through 29. Excuse me. Let me show you 25
first. What does that.show?,

The second:floof bathroom.

Can you iiiu;trate for the éourt what kind of damage
you saw as you looked into the bathroom?

When I looked into the bathroom to the right is thg

vanity and the mirror, the sink. On the left side of

the vanity on the wall, what you're facing when you.

come into the'bathrbom, there was a mirror. That

mirror was busted. You go in to -- or directly in

froht of you 1is the shower/tub—cbmbba I could see —— I
looked at that, I could see that right above it was a
light and fan, exhaust fan combination. The cover off
of that -- th2 cover for that had been ripped off and
was iaying in the bathroom and it appeared that the
light bulbs ina the light fixture were busted and had
been broken. I believe also that the towel fixture had
been-ripped.off of the wall.

S0 in reference to 25, can you tell the Court what

State v. Shaw - 1/28/14
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A,

Q.

perspective this shows?

. That's from the hallway directly into the bathroom.

And then you teétified, as you're facing into the -- or
looking into the bathroom, that the vanity and the
mirror are on the right?

Correct.

You .said the tub is straight ahead?

Corfect.

Okay. In Exhibit No. 26, what does that depict?

That's the vanity to the right. and this would be the

mirror that you could see from the hallWay.

Okay. No. 27, can you tell.the Court whét this photo
depicts?

That's the bathtub in the second floor bathroom.
Inside the bathtub, can you indicate what you see 4in
there?

That would be the cover for the combo light fixture

exhaust fan.

1s there something else?

It appears to be the ;hgwer curtain rod, I believe, or
some type of rod layingithere“ I can't remember
exactly what it was.

Does that rod appear to be damaged?

Yes, it does. 1It's bent.

Exhibit 28, what does this show?

State v. Shaw - 1/28/14
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A. That is the cabinets, I believe, right above the
vanity.
Q. Okay. And did you observe any damage to that?

A. No.

Q. And then Exhibit 292

A. That's the exhaust fan and light fixture above the
- bathtub.

MR.. LEECH: Thank you.

MS. O'LOUGHLIN: Your Honor, I hate to interrupt.

Can we take a short break? My client needs to use the
bathroom.

THE COURT: Sure. Now would be a good time to take

a recess.

{Recess.)

MR. LEECH: . Your Honor, just a housekeeping issue,

the neighbor'iS'present. She's out in the hallway waiting .

to testify, and she will be brief. 1T anticipate that

' Officer Pincham's testimony will go beyond the noon hour.

What I wanted to propose is finish the upstairs testimony

from Officer Pincham and release him to come back at 1:30
and then get Ms. CZasey ih, because she has a one o'clock
medical appointﬁent;

THE COﬁRT; That's fine.

MR. LEECH: Thank you.

Q. (By Mr.. Leech) Officer Pincham, I think we left off in

State v. Shaw - 1/28/14
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Q.

A,

the bathroom in the upper floor. Now, after you looked

at the bathroom, where did you go next in the

residence?

I believe I went to the bedroom on the -- located on
the east side of the hallway. |

Okay. .I'm going to show you State's Exhibits 30
through 32. Showing you first State's Exhibit No. 30.
What does this depict?

That is the bedroom on the eastkside of the hallway.
Okay. So east side. Would that be toward the front‘of
the house then?

Correct.

- And is this -- does this show the view from the

halliway?

Yes, it does.

Did you gb into that bedroom to see if there was any
damage in there?

Yes, I did.

I"m going to show you State's Exhibit 31. What does
that depict?: |

That is the -- this direction, that would be the
condition of the bedroom that I found it in at the
time.

Okay. That's the east bedroom, again?

That's correct.

State v. .Shaw - 1/28/14
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Q. And then Exhibit 32.

A. That is the carpeting of that bedroom.

Q. Okay. When you went into this bedroom, what kind of
damage, if any,-did you see?

A. The only thing is the globe wéé missing from the light
fixture ceiling —-- ihe light fixtﬁre, but I don't know
where it was.

Q. Okay. And then did you see any debris on the flobr in
that bedroom?

A. Nothing ﬁhat I can recall.

Q. Let me show you State's Exhibit 32, again.

A. It appears to be broken glass.

Q. Do you know -—-
A, Sorry.
Q. That's all xright.
Do you have any Edea'whefe‘that broken glass éame

from?

1A, No.

Q. Was the exterior window of that room broken out at all?

A. I don't believe so. |

Q. Okay. Now, after you went to the east bed;oom, where
did youvgo next?

A. ©One thing aboﬁt the.east bedroom, when I walked in T
could smell wood smoke inside the bedroom, so I looked

for any --

State v. Shaw - l/28/i4
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A.

You didn;t find any evidence of fire?

In that bedroom, no.

Did_youf in fact, find any evidence of fire in the
upper level of the house? |

No, I did‘not.

Aside from the smoke damage?

Correct. |

Now, did you then go to the next bedroom on the upper

level?

Yes, I did.

Where was that bedroom located?

That -was on the south end of the hallway, slightly to
the west!

Okay. vAnd as you entered that bedroom, what kind of --—
what did you observe?

I noticed that the ceiling fixture, the globe_for it,
was shattered. I beliéve the windows were shattered.

I also bélieve»¥- and I'd have to refer to the report
~— I believe there was a floor lamp that was broken and
laying onvits side on the floor, as well as I bélieve

another wooden table that was in the dining room.

Okay. . Let me show you State's Exhibit 33 through 37.

Exhibit 33, does this show the bedroom at the end of
the hallway?

Yes, it does.

State v. Shaw - 1/28/14
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Q.

A,

What perspective is that from?

That's from the hallway facing directly into the
bedroom.

And what can you see as you look into the bedroom from
thé hailway?

I believe it's broken glass and I think that's the bed,
floor lamp.

Let me show you 34, which is the next exhibit. Is fhis
also of the bedroom at the end of the hallway, upper
level? |

Yes.

What does that show?

That shows the interior of the bedroom with the broken
floor lamp, broken glass on the ground and the table
that I described. |

Exhibit 35, doeS‘that‘also show the bedroom at the end

of the hallway, upper level?

Yes, it does. That's facing ~— taken to the left.

I believe you testified that the windows were broken.
Yes, I did.

Can you tell from Exhibit No. 35 whether those windows
are broken?

Npt from the lighting coming in.

What about Exhibit No. 36, what does that show?

Exhibit 36 is the windows, closer up view of it, and it

State v. Shaw ~ 1/28/14 ,
Officer Pincham - Direct by Mr. Leech




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

52

does show that the sliding section of the window is --
both are completely shattered.

Q. Thank you. Exhibit 37, does this also show the upper
bedroom at the end of the hallway?

A. VYes, it does. That shows facing to the east.

Q. So that would show facing toward the hallway?

A. ‘No. Actually the hallway wouid be to your ieft._b
That‘s facing the front of the house there, the closet
area, facing the front of the house.

Q. Thank you. Now, after you looked at the —- well,
actually does that complete your check of the upperi
level? |

A. Yes, it does.

MR . LEECH# Maybe this would be a good time to break
with‘Officer Pincham's testimony and recall him.

THE COURT: Okay. Do you want him to come back at

1:307

MR. LEECH: Yes, piease.

THE COURT: Okay.

MR. LEECH: And then I'll call State's witness Mary
Casey. |

THE COURT: Okay. Raise your right hand.
MARY CASEY being first duly sworn,

testified as follows:

THE COURT: Go ahead and sit down .

State v. Shaw - 1/28/14
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MR. LEECH: Good morning, ma'am.

THE WITNESS: - Good morning.

DIRECT EXAMINATION
BY MR. LEECH: |
Q. Can you étate your name and spell it for the couft‘
- reporter, please?
A. Mary Casey, m-a-r-y c—-a-s-—-e-y.
Q. Now, are you employed presently?
A. No, I'm fetired,
Q. And what area of townldo you live inv?
A, 'i live out in the wesf end by Point Defiance Park.
Q. Do you live near the addresé located at 4314 North
Pearl Street?

A, Yes. It's my neighbor.

Q.  Next-door neighbor?

A. Yes. Next-door heighbor.

Q. Do you‘recall being home on June 20th of last sumﬁer?

A. VYes, I was.

Q. And what were you doiﬁg at home that day?

A. I was letting my dog outside.

Q. About what time did you let your dog out?

A. I would say it was between'8:30 ahd nine o'clock, in
that vicinity.

Q. When you let your dog out, where do you let —-- is 1t a

State v. Shaw - 1/28/14
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A.

Q.

A,

male or female?

Feﬁale.

Where do you let her out?

I let her out the side sliding door onto my patio.
On_this day, did you let her out from that direction?
Yes, sir. |
And when you let your dog out, did you hear anything
going on next door?

I certainly did.

Was that the residence at 4314 North Pearl?

Yes, sir. |

What did you hear?

I heard glass breaking.

I'm sorry. Did I ask you about what time you let her

out?

Yes, yop.did.

Okay. "And you said‘8;30 to 9:00; if I recall?

It was around that vicinitym I don't know exactly. I
didn't 1o§k at my watch but it was in that area.

So it was in the morning area?

Yeah. She usually.goes out between 8:30 and 9:00.

And you heard some sounds coming from 431472

Oh{ ves.

And can you describe to the Court what you heard.

It 'sounded like glass breaking, lots and lots of glass

State v. Shaw — 1/28/14
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breaking, loud glass breaking.
Did you hear any other sounds coming from that home?

No, just the broken glass.

And how long did you hear it when you were outside your

residence?

Oh, I would say probably half an hour, 45 minutes.
What did you think when you heard thatvnoiée?

I thought they were tearing the house down. -

All right. Did you do anything about what you heard?
I went in the house and shut fhe door. |

bkay. Now, later in that day, did you go out again or
hear some moré noiée coming from that residence?. |
No, not really. I saw a police officer walking down
Pearl Street in front of my house, and about that time
the noise stopped.

Okay. So you were still hearing similar.sounds from
coming froﬁ 4314?

Broken glass.

Okay. Before you saw the officers walking up toward
that residence, did you see anybody else?

The mailman.

bkay. When the'mailmén was walking by, did you also
hear these sounds of breakiné glass?

Yes, sir.

Do you recall whether you were able to investigate what

State v. Shaw - 1/28/14 ‘
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A.

these noises werg?

T don't go out bécause of my walker and I have a
difficult time walking and I was afraid I would fall,
so I stay home in my own house.

Do you drive yourseif?

No, I don't; not any more.

Do you always use your walker when wyou're --

When I'm out, yes. I have another one that I use in
the house.

Did you\heér == 1'm sorry -- did you see anybody in the
residence?

No, I didn't.

Did you have a2 clear view of the residence when you
heard this noise?

I did, yes.

Can you tell whether the‘noisés were coming from inside‘
or outside the'residence?

I assumed that they must have been coming from the
insidef because if it would have been on the outside,
there's a big lanai on the back and I would have seen
somequy and I didn1t'see anybody, so I assumed it .must
have been from the inside.

When you saw —he mailman walking by, didiyou still hear
noises coming from thé 4314 residenceé

Yes, I did.

State v. Shaw - 1/28/14
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{ Q.

What about when the officer was arriving in the ares,
did you still hear ﬁoises?

Like I said, I heard_the noise until the officer walked
out invfront of my house, and wés walking down there,
he would be walking right in front o¢f the other house
and the.big_picture window is facihg Peérl Street.

Whoever was in there, whatever they were doing, would

have seen him walk by and then they stoppéd.

MR. LEECH: Okay. Thank you.
Nothing further, Your Honor.

THE COURT: <Cross-examination.

CROSS-EXAMINATION

BY MS. O'LOUGHLIN:

You said vyou let your dog out about .8:30 or‘9:00 and

starting hearing glass breaking then?

Yes. -
You heard the glass breaking for half an hour, 45

minutes?

. Approximately, yes.

You didn't go over to the house to check it out?
No, I did not.
But you look at the house from your patio?

Yes, yes, yes. 1 can see the back of the house from my

patio.

State v. Shaw - 1/28/14
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Q. You couldn;t See anyone atla;l?

A. No, I couldn't see anyone at all.

Q. You didn't see anyone go in the house?
A. T didn't see anyone go in or out, no.

Q. Didn't see anyone come out of the house?
A. ‘No.

Q. And you didn't call the police?

A. No, I didn't. The mailman did.

Q. Okay; And did you smell smoke?

A, No.

1 Q. ©No smoke?

A. Huh-uh.

Q. 2And the house had been vacant for a period of time?

"A. Yes, it had.

Q. Do you know abgut how long?
A. Approximately 13 months,.give or take.
Q. fhe backyard of 4314, is that fenced back thére?
A. No. |
Q. No fence in the backyard?
A. No fence at all.
Q. So you have no idea how many people were in the house
" that day?
A. None whatsoever,
~ MS. O'LOUGHLIN: I don't have anything.

THE COURT: Redirect, Mr. Leech?

State v. Shaw - 1/28/14
Mary Casey - Cross by Ms. O'Loughlin
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REDIRECT EXAMINATION

BY MR. LEECH:

Ms. Casey, do you have a fence around
Yes, I do.

How tall is that fence?

Six foot. "

Does that fence obstruct some of your

neighboring property?

‘Yes, it does.

Light yellow with gray-blue trim.

So you live on the south side of that
4314? |

Yes. The south side, yes, sir.

I'm going to show you State's Exnibit
-— do you recognize this?

Yes.

What is that?

That would be underneath the lanai in
their house.

Okéy. Is that fence that you can see
that your fence?

Yes,-it is~my fence.

Thank you.

MR. LEECH: That's Exhibit No. 12,

your backyard?

view of the

‘What side of the -- what color is your house?

residence, of

No. 12. Is this

the backyard of

in that photo, 1is

if I didn't

State v. Shaw - 1/28/14
Mary Casey - Redirect by Mr. Leech
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mention it.

Thank you. Nothing further.

THE COURT: Anything based on that?

MS. O'LOUGHLIN: No, Your Henor.

THE COURT: Thank you. You can step down.

So we're waiting for the officer. Do we have

another witness that we can £ill in?

20th.

AR
N
AR
N
A

AN

A
ARN
LSRN
AR
AR

AN

MR. LEECH: I don't, no.

THE COURT: She was fast.

The Amended Information has June l7£h, not June
Maybe we can do a corrected or somethingw_
We'll be at recess until 1:30.

(Lunch recess.)

State v. Shaw - 1/28/14
Colloquy
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AFTERNOON SESSION

THE COURT: Officer, do you want to come back?
You're stilllunder oath.

MR. LEECH: For the record, we're back on State vs.
Conlan Shaw, Cause No. 13-8-00893-8.
| At the glOSe‘of the morning session, Your Honor, I
mentioned that I included the incorrect date on thé Amended
Information for Count ITI, which isjthe‘vandalism the
count, and I did correct that ovér the noon hour, made that
date of violation as June 20 and I provided two copies to
Ms. O'Loughlin and her client.

MS. O'LOUGHLIN: We recéived those, Your Honor.

THE COURT: And it's still a not guilty plea?

MS. O'LOUGHLIN: Yes.

THE COURT: Thank you.

-MR. LEECH: Officer Pincham, as the Court indicated,

You are still under oath.

DIRECT EXAMINATION (Cont.)
BY MR. LEECH: |
Q. I think as we broke this”morning, you were about to
head downstairs.
A. Correct.
Q. So let's go ahead. After you reviewed the upstairs

area, you did go downstairs to look at that area?

State wv. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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A. Yes, I did.

Q. I'm going to show you just a few exhibits that kihd of
relate to your way down the stairs. Exhibits 38 and
39, do you recognize these.items?

A. That would be the chandelier'thaf'é iﬁ the front

entryway.

Q. Okay.

A. Or the remnants of it.

Q. That is Qha£ hangs‘over the entryway?

A. The entryway floor, correct.

Q. All right. So then you walked down those stairs and
went downstairs? | |

Aa. Correct.

Q. Or to the lower level, I should say.

I'm going to-show you State's Exhibit No. 40. Now,
as you were walking down the stairs,. did you have
‘occasioh to take a closef lookiat the damage as you
went down the stairs?

Aa' I went down'theistairs, there was black soot marks on
the stairWay walls. The soot became darker the further
down the stairs I went. I got to the bottom and‘there
was broken glass on the stairs leading down. I got to
the bottom.and I could see that the entire hallway
ceiling was covered with black soot. There was also

additional soot on the walls.

State v. Shaw- 1/28/14
foicer Pincham - Direct by Mr. Leech
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1 A.

Q. Let me stop you there. 1I'm going to show you first
Exhibits 40 and 411' Can yoﬁ tell the Court what these
photos depict?

AL The phéto here in your left hand, that's the stairway
leading down to the lower leyel. |

MR. LEECH: That's Exhibit 40, for the Court's
information; |
There's black soot on the walls there and also you can
see it on thé wall that you're facing and on the
ceiling, also; |
(By Mr. Leech) At the end of the étairs, there's a
door. Do you recall what»that door leads to?

A. That would be the bathr;om, the'downétairs bathroom.
There's a mark on the —- next to the door "knob on the
Qall, Did you have occasion to look at that hark?

A, Yes, T did.

Q. Do ?oﬁ‘have an idea or do you suspect what that might
have been at the time?

A, At the time, it appeared to be dried blood.

Okay. And then now that you're downgt;irs, I'm going
fo ask you if you could kind of describe to the Court
how the downstairs areazis laid out.

A. As you get to the bottom of the stairs, diréctly in

front of you is the bathroom. To the right or to the

north the hallway continues a little further and then

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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Q.

it opens into a family room area, which fills ﬁp
basically the north end of the floor. Just to the west
of the family room there is a -- what appeared to be a
laundry room area. 1In the family room is located the
hot water tank and the fﬁrnace, I believe. Going back

out in the hallway, you head southbound there is the —

T think it's the utility closet, and then there's the

bathroom door. And then further down at the end of the
hallway on the eaét‘and west, both sides, there's a
bedroom on each s;de. |

Do you recall whether there was a bathroom in the lower
area?

Yeah. The bathroom?

Yes.

Yes. That's right after the utility closet, I believe,
and it's right across from the bottom of the stairway.
Néw, for now, let's just focus on the.hailway as you go
down the stairs.‘ I'm going to show you Ekhibits 42 and
43. Let me show fou 42 first. Do you recognize this

photo?

Yes, I do.

What does that depict?

That depicts what I believe is dried blood on the south

‘side of the doorway, the bathroom doorway.

That's what you have seen as you were going down the

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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stairs?

A. Yeah.

Q. Exhibit 43, what does that show?

A. Exhibit'43, that is the entryway to the family room.

Q. Okay. And can you tell the Court what perspective that
shows?

A. That's from the hallway at the bottom of the stairs
looking to your north.

Q. In the hallway on the ground, do you see any‘evidence

of debris or vandalism there?

A. It appears that there's a fixture of some kind,

something laying in the hallway right in front of the

bathroom door.

Q. Now, once you got downstairs, did you go first into the

family room to the right there?

A. . I believe I went to the right. I believe in béth
locations I went to the right first.

Q.’ You previously testified that to the right on the lower
level is the family room?

A. Correct..

Q. When you went into the family room, what did you see?

A. ASII was approaching the family room, I believe there
was a burgundy colored carpet, wall-to-wall carpeting
in the family room. Across from the doéﬁway by the

north wall of the family roém there was a large area,

State v. Shaw- 1/28/14
Officer Pincham — Direct by Mr. Leech
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0.

AL

approximately eight foot by five foot irregular shape
section of carpeting that was blackened. I could see
some object laying inside the blackened area. Also
appeared to be a small amount of smoke comihg from that
blackenéd area of the carpeting.

So the blackened area of the carpeting and the family

room was still smoldering when you arrived?

Right. There's still some smoke coming off of it.
I'm going to show you Exhibits 44 through 54. If you
could take a moment and look at these photos yourself
and let me know what those relate to.

Okay.v

Have you had a chance to look at thosew?

Yes,_I_have,

What do photos 44 through,54'depict?
Exhibit 44 is the blackened area on the burgundy rug

that I was describing when I stepped through the

doorway, and the blackened area of the wall on the -

north side of the family room.
Now, is that the area that was still smoldering?

Yes. That's correct.

45 is a -- it's basically the same area except

taken from a slightly différent angle.

Okay.

46 is the area again showing some debris laying on the

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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carpeting; some broken glass on the carpeting. Also,
Yyou can see the north edge of what was the curtain rods
that had been torn down off the window. They were
laying'on the floor.

Q. If you could turn that photo around and show it to the

judge, what you're referring to.

A. 47, again, is the burnt area of the carpeting. Again,

you can see a little more of the curtains and curtain
rod that is 1ayingvthere.v And then’this object right
here in the fronflis prart of a bed frame, the kind that
have the two arms that pull out and then you connect
them all together to form the bed frame tﬁemselves¢
48, again, is tﬁe blackened afea, There's the

~curtains that are laying on £he floor, and this is the
west window of the family room;

0. Now, that window appears to have cuftainsrthat hang
down from basically —-‘tp the floor. is ﬁhat a French
door or i§ that a Qindow? |

A. Those are actually windows.

Q. Werelyou able to determine whether those windows were
broken?

A. You know, I doﬁ't believe they wé;e broken. I would
have to refer fo the repoft. But from going off my
independent recollection, I don't believe that they

were broken.

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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Q.

A,

Okay. That's fine. What about 497

49 is the family room, again. There's the burnt area
to the north and this is looking into what the -— the
laundry room area. Over here afé the folding doors
that contain.—- or the closet that contains the hot
water heater and the furnace.

What about Exhibit 507

- Exhibit 50 is inside the family room looking to the

south. That's the doorway that you ernter through.
There's the stairs that lead upstairs to the entryway
and that's ths furnace.

51, again, is the. —-— looking at the family room

toward the window to the'west,_the burnt area,

curtains, rod, debfis on the floor.

Now, 52, what does that show?

52 was a ‘patca of carpet;ng that was taken by the

I- dent technizian who responded to the scene. It was

taken of that‘carpetlng for analysis.

When you firs= arrived, was that patch of carpetlng cut

out at that polnt in time?
No, it. wasn't.
So that was done later by lawbenforcement?

Correct.

What about 539

53 is the burnt section, again, but this appears to be

State v.. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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Q.

L

taken frém ths north wall, standing against the north
wall, basically shot straight down, showing the burnt
area in the center of it. ‘

54 is the ‘center of the burnt area. »a close-up of
the -- of the location there,.
Now, it loocks to me like you can see some of the
padding on ths carpeting underneath this burned area.
Correct?
Is that how it was when you arrived or is that a result

of, perhaps, an investigation?

That's how it was when we got there. - The.only thing

" that is different from how I arrived is the section

that's been cut out by I-dent.

Now, with regard to the way this room is 1laid ouf,'one
of the picturss shows the windows, which that would be
windows facing the backyard.' Is that correct? \

No. Facing Peail Street,

Pearl Street. Okay. So where in relation to the room
is this section that I'm'showing you, 44, which is the
first picture that shows the big area of burnt
carpeting? |

That is as you enter the door, it's directly across, to
the right. |

To the right. Thank you.

Now, after you checked on the family room, did you

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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notice, first of all, whether there's any damage to the
HVAC system, the heating ventilation air conditioning
_System?

A. I didn't notice any damage to that, any obvious damage
'to it.

Q. Did you see any obvious damage to the hot water tank?

A. DNo, I did not. But, to be honest, I didn't  look."

Q. Okay. Now, you've testified that one of the rooms that
goes off of thé family room is a laundry room. Is that
accurate?

A. That's correct.

Q. Let me show ysu State's 55 through 59. 1If you'll take

a moment to take a look at those photos.

| A. Okay,

Q. Now, with regard to Exhibit 55, can yOU’teli the Court
what that illustrates?

A.7”55vis taken from inside the family room. This is the
doorway that's at the west side --.yeah, the west side
qf thé room that opens and leads into the laundry room.
This is obviously the hot watér tank and the furnace
inside their closet there.

Q. And then Exhibit 56, what does that show?

A. 56 is the floor of the laund;y room showing broken
glass on it. I believe ﬁhat this is the bbttom of the

washer and dryer.

State' v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech




10
11
12
13

14

15

16
17
18
19
20
21
22
23
24

25

71

A.

Q.

And just so ~- for the Court's information, you're
pointing to the right of that photo?

Correct. That would be to the south of the room.

And what does 57 show?

57 is the light fixture for the laundry room with the
filament area bent and the globe missing, busted; I
believe that was the broken glass on the floor.

Were there any other apparent sources of»broken glass
in that room, other than the light fixture?

No.

What ébout Nos. 58 and 597

58_is'iooking to —— it would be to the north when you
enter the laundry room, so it would be to the right,
jus£ shelving that was in theAroomvand\a step stool
that was thers=.

And then 59 would the washer and dryer, which would

be to your left as youm enter the laundry room, again,

with shelving.

Was there -- did you see any obvious signs of vandalism
with regard to the appliances in the laundry room?

No, I didn't.

Did you see any kihd of soot or soot damage with regard
to the laundry room?

The wallé and the ceiling were darkened with soot.

After you finished'investigating-the family room, what

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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Q.

a.

did you do next?

We moved out of the family room and went back into the
hallway and worked to the south, checking rooms there.
Now, you testified previously about the apparent blood
evidence at the end of the stairs as you walk down into
the hallway. Did you see any other signs of apparent
blood evidence in the haliway? |

I believe there might have been another small smudge
further south in the hallway by the south -- Southwest

bedroom.

N

- Okay. Let me show you State's Exhibit 60, 61 and 62.

Do you recognize the -- what's depicted in Exhibit No.
607
Yes. 60 would be the south end of the hallway to your

right, or to the west is the door for the bedroom, the

-southwest bedroom, and then to your left would be the

southeast bedroom.

What do you seelon the floor fhere?

On the floor directly between the two bedroom doors is
a roll of toilet paper. And then on the wéll about a
third 6f the way up the wall by the door on the
southwest bearOOm appears to be a small -- 3 smudge of
what I believe is driea.blood.

i“ll shoﬁ»you Exhibit No. 61. .Do you recognize that?

Yeah. That's the smudge that I found on the wall by

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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the southwest bedroom.

Q. So it's a closer up view?

A. Correct.

Q. And then finally 622

A. 62 would be a picture of the same smudgé,.slightly
further,

Q. Did you t;ke a close look at that toilet Paper roll in
the hallway? ‘ |

A. I didn't get down.aﬁd examine it, but I believe it was
blackened. I couldn't tell if it was from soot or it
had actually been burned.

Q. Now, after yéu —_ whicH room did you first go into when
Yyou were downstéirs, after the family room?

A. The next room would’be the bathroom.

1Q. Tell me again where the bathroom was located.

A. The bathroom was located on the west side of the

hallway almost directly across but slightly north of
the bottom of the stairway.

Q. Okay. Do you recall what you éaw in the bathroom in
'the lo%er area when you looked at that? |

A, I saw a ;ot of broken glass on the floor. I saw towel
holders that‘had been ripped off the wall; they were
laying on the floor. As you first enter it, there's
the entryway and then I believe there's a pértial wall

and then to your left, or to the south is the toilet

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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2.

Q.

and sink. Directly across is a window that's slightly
higher up, maybe a two—foot—by-two—foot‘window,
consists of a stationary section and a movable section
that slides side ways.

What is the condition of that window whén you saw it?
The glass was broken.

I'm going to show you Exhibits 83 through 89. TIf you’d
take a moment to look at these. What do 83 to 89
depict? |

The bathroom condition as I found it.

When you Wént into that bathroom, did you notice any
signs'that a fire had been started in that room?

Xes, I did.

And what was that evidence that Yyou saw?

Néxt to the-toilet, as you're facing the toilet, to the
left of‘it, there's the toilet papef roll holder, its
built into the wall. And beneath that thefe was burnt
toilet paper, which had burned, had darkened the floor,
aﬁd there was also a burned section of the bathroom
wall right next to the toilet, right beneath the toilet
roll.

Thank you. After you've checked the bathroom in the
lower area of the home, what room did vyou go to next?

I went to the southeast bedroom.

When you went into that room, can you recall what it

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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A.

Q.

looked like?

You opened it up, directly across from the door are the
windows, so it would be on the west side of the house.
To the north, or to youf left, there is a small cubby
or'a small hole or door that opens up into a crawl
space, cubby type of deal. I believe the closet is to
your right, but I could be mistaken about that.

You said the southeast bedroom?

Correct.

Is théﬁ correct? Okay. So would that be the fronf

bedroom in the lower corner of the house?

A, Right, If you're facing the house, that would be the

lower windows that you saw on the left-hand side of the
house. |

Ckay. I'm going to show you State's Exhibits 74
through 82. Take a moment to look‘at these for us.
Agéin, that;s 74 fhrough 82.

(Witness complies.)

-80 74 and 75, do these -- can you tell me whether you

know which room that ig?
That would be the southwest bedroom.
Okay. Then what about 762 Is that part of the

southeast bedroom that you were talking about?

That'slcorrect.

Now, when you walked into the southeast bedroom, did

State v. Shaw- 1/28/14
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Q.

you see any signs of something having been set on fire
in that.room?

Yeah, I did. BAs I got closer to the bedroom toward the
south end of the hallway, just the smell of smoke got
-~ wés strongest than any other time.‘ I opened up the
door and I looked in and I could see just inside the
doorway and about the center of the area, of the rug,
there was What appeared to be a'pile of bﬁrned, or. .
burning toilet paper on the floor. And so I went over
there and moved it with my foot to see if there was
smoke coming off of it. I moved it with my foot and I
could see embers in the carpeting.

So that toilet paper was still actively burning when
you arrived in the residehce?

Yes, it was.

And Photo 76, can you .see that spot you Just deécribed?
Yeaﬁ. ‘This is standing in the hallway looking into the
.southeast bedroom. This blackened the area here just

to the edge of the door, that's the area where the

-toilet paper was burning and the carpet was smoldering,

And then to the -~ this area here, that's the door
leading to the crawl space, the cubby space. And then

these were the windows on the west side of the

.building.

On the west side or the east side of the residence?

State v. ‘Shaw- 1/28/14
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Q.

I'm sorry. On the east side of the residence.

Do you recall whether the windows in the southeast
bedroom were broken?

No. They were broken. I could see they were‘broken
when I first approached the house.

Exhibits No. 77, does that also show rart of that room
in the.southeast bedroom? -

Yes, it does. Actually inside the bedroom looking to
the soufh, there's a crawl space, the cubby space, the
windows to the east. |

And where is that burned spot?

Burned.spot is right here, about four or five incﬁes
from the edge of the door.

And then does 78 also show the southeast bedroom?

Yes, it does.

What.perspective does that show, for the Céurt?

This is also taken from the south —- yeah, the south

-end of the bedroom.

And are you able to -- were you able to identify what
this r0pnd, white object is on the floor?

It's the cover off the smoke detector.

Do you rememb=r where that smoke detector Qas iocated?
I beiieve it was 1ocated on the south, I believe, but i

could be mistaken.

" Of that.bedroom?

State v. Shaw- 1/28/14
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A. Of that bedroom.

Q. What about the other objects on the floor there? Do
you recognize any of those items?

A. To be honest, I couldn't tell you what they were.

Q. Now, Exhibits 79 and 80, do those also show the
southeast bedroom?

A. 79 and 80 are both taken from inside the room looking
out through the east windows.

Q. Based dn those photos, it appears there's two sets of
windows in the southeast bedroom?

A. Yes.

Q. fhey.both face Péarl Street?

A. Yes.

Q. Were the panes broken in each of those windows?

A. I know that they were on the left~hénd side one. I
don't remember if they wére on ‘the right. I know the
ones on fhe left were brdken, |

0. Now, exhibit -- the final exhibits you have are 81 and
82.  What do those photos show?

a. Ihese‘photos are inside the bedroom looking to the
south and to the west, this is the cloéet, the bedrobm
closet. It shows a box on the ground. I believe it
was empty. vAnd I think this object here is Styrofoam

packing, if I remember correctly.

Q. Thank you. After you looked at the southeast bedroom,

State v. Shaw- 1/28/14
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where did you go next?

A. After I checked that bedroom, I wen£ across the‘hall
and checked the soutﬁwest bedroom.

Q. Now, as part of your investigation, were you able to
determine where the apparent point of entry was?

A, Yes.

Q. Where Wés that?

A. That would be on the window on the west side of the
residence, of the southwest of -- |

MS. O'LOUGHLINf Your Honor, I'm going to dbject for

lack of foundation.

Q. (By Mr. Leech) Can you explain how you reached that
conclusion? |

A. Checking the window -- when checking the exterior of
the house, there'was a screen that had been removed
from that window. It was laying onrthe ground a couple
féet aﬁay from the window. The glass was broken. The
glass appeared to have broken inward. Ihé majority of
the glass was laying on the bedroom floor, not laying
outside the window. There was blood on the -- dried
blood on the exterior frame and casing of that window,
as well as on the interiof frame and casing, ihdicating
that the window had been broken and somebody was
bieeding coming through that window.

Q. I'm going to show you State's Exhibit 63. Does this

State v. Shaw- 1/28/14
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A.

Q.

show the southwest bedroom?

Yes, it does.

In what perspective does that show?

That's from the hallway looking into the bedroom.

As you looked into the bedroom, wﬁat did you see?

A mattress iaying on the floor just inside the doorway
to the left or to the south, broken ~— or pieces of
wood laying on the floor, broken glass on the
carpeting.

Was there a light fixture in that';oom as well?

I believe that there had been. I don't believe it was

.8till intact. I believe it was broken.

I'1ll show you Exhibit 64. Is this also a photo from
the southwest bedroom?
Yes, it is.

What does that show?

‘That shows the window on the west side of the room with

the glass broken.

I'm going to show you Exhibits 65 thfough 70. Do ybu
recoénize the photos in 65 through.70?.

Appear to"bevphotographs of the window on thé west side
of ﬁhe southwest bedroom.

Now, does.that bedroom lock into the backyard?

Yes, it does.

And based on the way the homé is built, approximately

State v. Shaw- 1/28/14
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Q.

A,

how far up is the bottom of the window to the exterior

of the ground level outside the house?

‘It's only a couple feet.

Now, does 66 essentially show the same thing?

Cofrect. |

And 67, what does that show?

What 67 is, is 67 is the edge of the window, the
sliding portion of the window, I belieye. That would
be dried blood dn the frame, edge of the window. As in
65 and 66, it's a close-up of this area of the window.
Again, in 66 it's a close-up of that section.

And how is 68 different than 677

68 appears to be, again;»the same. It is slightly
closer up, I believe, and also the I-dent £ech had
added mea;uring rulers to the frame,‘ But that's the
only difference from what I saw.

And 69{ do yourrecall whatlthat shows?

69 is an extreme close-up of the blood area on the
frame.-

Lastly, 707

Again, another blood area on the frame. If T céuld'édd
something to it: I believe that those last two are
from the outside of the room looking in.

So that would be 68 and 692

Correct. Taken from the backyard outside looking into

State v, Shaw- 1/28/14
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the bedroom. .
Okay. I'm sorry the last two —-— my mistake -- were 69
and 707

Correct.

It's those? ;

Right. i believe those are from the outside looking"
into the bedroom. - )

Now, at any point in time when you were in the

residence, did you locate anybody inside the residence?

No. There was nobody inside the residence.

I'm.going to show you State'svéxhibit 71 and %2. Do
you:rgcognize those photos? |
Yeah. That's the —-- that's the southwest bedfoom,
again, looking to the south, sh;wing the mattreéé that
was laying on the floor, as well as some wood items.
Ihank you.

B Now, after you had gone through all the.rodms in
the house, what happened next?
I wanted to.be sure that the house was clear, there was
nobody inside. I requested that the fire department
come' in and put water on the smoldering areas of the
carpeting in the family room and in the bedroom. As
they were doing that, I Qas tryiné to locate a vi;tim,
since this apparently was a vacant residence. But I

had seen that there was a for-sale sign out front and

State v. Shaw- 1/28/14
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there was some Realtqr's cards laying on the kitchen
counter., So I had our records people trying to contact
one of the realtors so I could find out who owned the
house.

Q. Did you have a chance, after you had gone  through the
interior of the residence, -to check the exterior of the
residence?

A. Yes, I did.

Q. Did you go into;thg'backyard ét allz

A. Yes, I did.

Q. Can you describe for the Court what you saw in the
backyard?

A. 1In the backyard there was a vehicle —- i don't remember
what kind, for some reason I'm thinking a Honda Accord
~- but it was parked in the back, the doors were open,
the trunk was up, it had been spray painted. There was
‘some logs laying in the'backyArd; If'jdu face the rearr
of the house, so you're facing to the west, to the
north —- 6r to the -- yeah, the north side, there's a
deck that comes off of the upper level. And to the
south side there's the windows for~tﬁe two south side
bedrooms .

Q. Okay. Let me show you -- first of all, with regard to

" that car that you found in the backyard, did you have

any reason to believe that that was related to the

State v. Shaw- 1/28/14
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vandalism of the interiof of the residence?

A. We weren't certain at the time, but the thing that was
making me think it was not was because I didn't find
any graffiti inside the ;esidence and the car had a
bunch of graffiti on it. Also; dn the west side of the
alley, there's a fence for an adjoining residence, and
that had graffiti on it.

Q. I'm going to show you State’'s Exhibit No. 6.4 Do you

" recognize that?

A. Yeah. That's the back‘of the residence.

Q.r If you could turn that toward the Court. And can you
tell the Court -- this is the back of the residence --
where the bedrooms were located froﬁ that perspective?

A. This is the lower southwest bedroom, the upper
southwestvbedroom.

Q. And do you know where the bathroom window is on the
béck of the houseé o

A. You can just barely see it underneath the stairs
leading up to the deck.

Q. And then underneath the deck there, wouid that be where

the family rec room area is?

A. Yes. Just on the other side of the wall is where the

laundry room area was.
Q. I'm going to show you State's Exhibit 7, which 41is a

closer—up of -the back. Can you take a look at that?

State v. Shaw- 1/28/14
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A. Yes.

Q. What does that show?

A. Thét shows the bottom of the stairs leading to the deck
as weli as the windows for the southwest bedrooms on
the residence, upper and lower level.

Q. Now, based on your prior testimony —- did you testify
that this window is the window that you believed to be
the point of entry-?

A. That's correct.

1 @. Did you find the screen to that window some place

outside?

A, Yeah. The screen was out of picture shot here. It was

more to the west and I.believé slightiy to the north,
laying on the ground.

Q. Let me show you State's Exhibits 12 and 13. Can you
tell the Court what those photos show?

A. This would be 12. 12 is takeh fromrthe no%th eﬁd of
the residence shooting toward the south. This &ould be
the area underneath the back deck. fhis would be the
bathroom window,.the stairs leading to the Qeck. AThat
would be the screen that was missing off of the
lower-level southwest window.

And then 13 is the same, basically, showing the
bathroom window, the screen. This is just a closer-up

view.

State v. Shaw- 1/28/14
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Q. Now Exhibit No. 10, can you take a look at that?

A, .Exhibit No. 10, this would be a picture of the windbw,
the lower-levsl southwest bedroom, éhowing the broken
giass. It's into, showing ipside the bedroom, showing
what appears to be dried blood at the bottom of the
window on the frame and also mid-level of the frame
between the two windows. |

Q. ©Now, 1s that also the same window frame where there was
suspected blood evidence on the interior of that frame?

A, ihat‘s correct. |

Q. Did you meet with me yesterday about this tfial?

A. Yes, I did.

Q. Did I ask you to drive by -the residence, the 4314
residence?

A. Yes, you did.

Q. And do you know the respondehfﬁs‘address, based on
‘suppléméntal solice repofté?

A, I believe it"'s 3928 North Defiance.

Q. Okay. Did youa have an occasion to determine where in
relation the respondent's home address is in relation
to the victim's address in this case?

A. It's approximately half a mile to the south, a ;ouple

. blocks over from Péarl Street.

Q. I'm going to show you State's Exhibit No. 90. Do you

recognize this?

State v. Shaw- 1/28/14
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Q.

A.

Yes, I do.
What is that?

That's a Mapquest directions from 3928 North Defiance

to the victim's address.

Is that a two-page exhibit?

Yes.

What's on the second page?

The second pagé would be the map of that;—e from that
3928 North Defiance to the victim's address with
approximatelyAdriving route. - |

Now, does the first page of that exhibit give you an
estimated distance between thé two residences?

Yes, it‘does.

And did'you”have.occasion to drive that same route
that's depicted in the Mapguest photo?

I did, with one exception: I didn't-go onto Pearl.
bkay. And whén you drove that route, approximately
what was the distance ﬁrom the respondent's home to the
Pearl Street?

Approximately half a mile.

"Thank you. . Is that a true and accurate layout of that

area?
Yes, it is.
Does that have a scale on the map as well?

I bélieve -—- I believe so. Yes, it does.

State v. Shaw- 1/28/14
Officer Pincham - Direct by Mr. Leech
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MR. LEﬁCH: I move to admit Exhibit No. 90,
MS. O'LOUGHLIN: ©No objection.
THE COURT: 90 will be admitted.
(Exhibit No: 90 is
admitted.)
MR. LEECH: I have nothing further. Thank you.
THE COURT: Cross—examination.

MS. O'LOUGHLIN: Thank you.

CROSS-EXAMINATION

BY MS. O'LOUGHLIN:

Q.

A,

.80 you pulled up to the residence in a marked patrol

vehicle?

That's correct.

And you parked a short'distance away?
Approximately two houses away.

On Pearl Street?

Correct.

And you didn't use your lights dr sirens at that point?
That's correct.

But you were in uniform?

Yes.

And you were watching the residence from that point

forward?

Yeah, the front of the residence. I»couidn't see the

State v. Shaw - 1/28/14
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A.

Q.

back.

You didn't hear or see anyone leave the residence?
No, I did not.

And you heard no sounds coming from the residence at
that point?

That's correct.

So'you didn't hear any breaking glass?

. No.

You searched the residence?

Correct.

.2nd you found nobody in the house. Is that fair?

That's correct.
So you can't tell from your personal experience how
many people had been in the house on that occasion?

I have no idesa.

No idea. And when you -- and when you came up to the

house, the front door was unlocked?
That's correct.

You had never been in the house before, I don't

suppose?

No.

'So when you.went into the house and you found it in the

condition -that you testified to?

>Correct.

The blood that you found in the house, it was all dry?

State v. Shaw - 1/28/14
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It was dried. It was still kind of a reddish color.
It wasn't a dark color. Tt was dried but it wasn't
completely dry.

Okay. And yéu'found burnt toilet paper lying on the
floor in the ‘bathroom?

That's correct.

In the southeast bedroom vyou found a small amount of
toilet paper on the floor there, too?

Correct.

When you saw evidence of a fire, you called the Tacoma
Fire Department at that point?

Actually when I smelled smoke I called the fire
department, dust iﬁ case. So they were there in case I
went inside and I needed them right away.

At this point the fire marshal was~primérily
résponsible for investigating the fire?

Yeah. kOnce they put the —- theyvexﬁingﬁished an& kneﬁ
it was no longer burning, they called their arson

investigator.

They were primarily responsible for the fire

investigation?

The fire portion of it, ves.

Now, you testified that you went through the house room
by room, and when you went £nto thé utility Loom,-did

you notice that there was a door to the utility room?

State v. Shaw - 1/28/14
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I'm sorry. The utility room, there was a little
closet, utility closet. Are we talking about the
laundry room?

The laundry room.

I don;t believe there's a door. There's a doorway. I
don't believe there's a door.

There's no door. Is there a door that the furnace and
water heater are behind?

There's foldiag doors, what I call accordion doors.
They folded out and close up.

They didn't appear damaged?

Not that I reczall.

And the toilet in the bathroom ‘in the basement, that
did not appear damaged either?"

I didn't make mention of it so, no, I don't believe so.
Uh-huh. And zhe front door to the residence,»that was:
not damaged,rwés it?

No,'i don't believe it was.

And you had testified that with regard to the kitchen,
the only obvious damage there was to the refrigerator?
Correct.

You didn't notiee any damage to the hot water tank or
the furnace at that points? |

I did not. But I didn't look diﬁectly at them. I made

note that thev were there and moved on.

State v. Shaw - 1/28/14
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Q. So no obvious damage?

A. No, nothing that grabbed me..

Q. You had made mention that you heard fire —- excuse me
-- glass breaking when you were driving by initially?

A. Correcﬁ. |

Q. You didn't put that in your report anywhere?

A. DNo, I didn't. My report stuck strictly with the time.
of the call.

Q. So even though it reiated to the call you didn't —--

A. T didn't know it related to the call. a1l I heard was
glass breakingy. I can't say that that's whére the
glass -- the breaking glass came‘from, 50 I didn't add
it to the report.

Q. So you can’t'say that for éure that it was coming from
that house?

A. No. 2All I can‘say is I heard glass breaking as I
passed by,> {

Q. You looked at all the pictures that havé been testified

- to today?

A, Yes;

Q. And those pictures pretty much represent what you saw
on that date?

A. Yes, they did.

MS. O'LOUGKLIN: Okay. I-donft have anything
further.

State v. Shaw - 1/28/14
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‘

IN

THE COURT: Redirect.

REDIRECT EXAMINATION

BY MR. LEECH:

Q. Officer Pincham, when you first arrived to the
residence and you were waiting fof back-up, were you
able to see in the backyard?

A. ©No, I was not.

Q. Were you able to see the siées of the residences from
your vantage doint at that time?

A. The only side I could see was the south side. T
coUldn't'see the north side of the residence.

Q.- So you were standing closer to.the —— where the
bedroom-end of the house.was?

A. .Correct. I was standing on Peari‘Street, to the south.
There's a heighboring residenceé there's some bushes or
heége ué in that aréa, I was standing“there;

Q. So if somebody had attempted to flee the residence as
you were appfoaching, you wouldn't be able to see that
person fleeing from the back of the hoﬁse?

A. No.

Q. Or from the north of the house?

A. Correct.

Q. Now, when you drove by the house earlier, prior to the
call on your way to Point Defiance, you testified that

State v. Shaw - 1/28/14 |
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you heard glass breaking. When you returned to the
scene and discovered the extent of damage to the 4314
house, did you notice anything else in that vicinity
that coﬁld have been the cause of that glass breaking
that you heard when you drove by?
No. I didn't see anything that would indicate that
that's what I heard. |

MR. LEECH: Nothing further.

THE COURT: - Anything based on that, Ms. O'Loughlin?

RECROSS~EXAMINATION

BY MS. O'LOUGHLIN:

Q. When you investigated thevhouse, you determined that
the ingress was that bedroom window?:

A. That's correct.

MR, LEECH: Objection, beyond the scope of redirect
THE COURT: I'll allow it.

Q. (By Ms. O'Loughlin) And that the egress was the front
door. Isn't that correct?

A. i don't know anything about the egress. All I know is
that it's my belief, based on the investigation, thati
entry wés made through the back window. But how exit
was made, I have no idea.

MS. O'LOUGHLIN: Okay. I don't have anything
further.

State v. Shaw - 1/28/14
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THE COURT: Anything else, Mr. Leech?

MR. LEECH: No.

THE COURT: Thank you, Officer. <You can step down.

MR. LEECH: Can we take maybe a five minute recess?
I want to see —- I have two witnesses who are probably
here.

THE COURT: Sure. AWe'll take a five-minute recess

(Recess.)

MR. LEECH: State calls Kenneth-Hansen, Tacoma Fire
Department.,

THE COURT: Raise your right hénd, please.
KENNETH HANSEN being first duly sworn,

testified aé follows:

MR. LEECH: Good afternoon, sir.

DIRECT‘EXAMINATION>
BY MR. LEECH:
Q. Can you state Your name and spell your first and dlast

name for the court reporter?

A. Kenneth Hansen. K~e-n-n-e~t-h Hansen, h-a-n-s-e-n,

MR. LEECH: I see you leaning into that microphone.
That actually doesn't work. Just speak up so the court
reperter can hear you. She's tﬁe'microphone,
Q.. (By Mr. Leech! How are you employed, sir?

A. Excuse me?

State v. Shaw - 1/28/14
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How are you employed? -

I'm smployed through the City of Tacoma with the Tacoma
Fire Department. T work in the fire marshal's office.
How long have you worked for the Tacoma Fire
Department?

I've been with the Tacoma Fire Department for 19 years
and with the fire marshal's office £he last three.

Now, does the 19 years include the three Yyears as a
fire marshal?

Correct.

Do you ‘have prior experience working with regard to --
Well, as a fire fighter, well, 16 years out in the
field. I was on a‘fire engine and we did numerous fire
calls aﬁd EMS calls and-such" Most of any career was

down in the south and east side of the city. I can't

-tell you how many fires I've been to. T know it's well

bver 30 or more hours fires when T'11 actually burst in
and bust down the door down and gd put the fire out. i
got to observe how the fire reacts to water and
different things that happen during a house fire or
structure fire, so to épeak.

The last three years I've been in the fire
marshal's office and my primary responsibility is an
arson investigator. So I've had several'schools back

east and in the state here, different conferences and

State v. Shaw - 1/28/14
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training.and stuff on becoming a better investigator,
50 to speak.

Q. So for the first 16 years, you were a fire fighter?

A, Correct.

Q. 2And I assume you went through the training that_most
fire fighters go through?

A. Yes. I went through the department's -- we haye a
13~-week academy that we go through and learn all about
fire fighting and how to Operate the equipment and
such.

Q. Okay. And then after you became a fire fighter you
continued --

A. Yeah. After graduating from the academy, you get sent

out to the field and you work on a fire engine and a

ladder truck and stuff like that, and respond to calls,

911, here we come.
Q. VNow, you said three yeérs ago y@u started work és a —-—
A. Yes. BAs of April of this year, it will be 36 months
I've been in the fire marshal's office.

MR. LEECH: I'm going tovask_you if could let me
finish my questipn because the éourt reporter can{t typé.
two people talking about the same thing.. I understand
Yyou're anxious though.

Q. (By Mr. Leecdh) What kind of training, additional

training, did you receive as an arson investigator?

State v. Shaw - 1/28/14
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As an arson investigator, I've gone to over 160 hours
of investigation, how to conduct a proper
investigation, how to do interviewing and
interrogétion, courtroom testimony, basic fire
in§estigation, electrical wiring, how to identify if
electrical wiring was part of the cause. I've had a

little bit of reading assignments and stuff, learning

- how to identify flammable liquids and haz-mat materials

that are associated with fires.
After you've done'your_training to‘become an arson

investigator, do You receive some sort of certificate?

Yés.

- - And after you receive that certificate, is that when

You can work as an arson investigator 4in the field?
With the city. we were more on-the-job training, so to
spéak. ,SO we get placed intojthe‘office, they give us
some initial :faihing. We shadow a person that's more
experienced, learn from them. And then they éut you
loose and you kind of go on. The art of the fire
iﬁvestigation is an eéver—evolving science, so it's
consistently improviﬁg. Every time I do —-- one
invesﬁigation is never the same as the other
investigation.

Do you draw on your experience as an actual fire

fighter when vou're working as an arson investigator?

State v. Shaw - 1/28/14
Kenneth Hansen - Direct by Mr. Leech
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Very- much sd.

What exactly is the role of a fire investigator or
arson investigator?

As an arson investigator, my primary role with the city
is to conduct an origin-and-cause of the fire, to
identify where did it originate and}how it happened.
Okay. _And what kind of tools do You use to determine
the origin and'cause, typically, when you're
investigating a suspected arson?

This particular fire?

Just generally.

Generally. Mostly through photographs; tﬁrough digging

though the scene itself; taking, you know, shovels,

rakes, whatever it may be; digging through;'trying to

.idehtify the origins of a fire. What I do is I follow

the burn patterns and that 1eads.me to an area, a room.
Okay; 'Wéihave the room here. And ﬁhen I'll start
breaking it down into a grid, like»from one part to
another,.iden:ifying, wel;, it didn't happen here,
start ruling out differept ideas by using a scientific
method tb identify what my hypofhesis may be, in terms
of how this fire started, the cause of the fire.

All :ight. As part of the training énd experience, do
You also consider whetﬁer an accelerant may have been

used in a fire?

State v. Shaw - 1/28/14
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Yes.

How, generally, do you determine whether accelerants
are present?

There are some tell tale signs that would indicate
maybe an accelerané was here. Now, first-arriving

crews, when they come in to fight the fire, are there

~before I am. Obviously, I talk to them and I try to

identify what they saw, hOW'thé fire reacted to the
water or suppression efforts, how big the firé got in
terms of when it was identified by a 911 Ealler versus
when the first~arriving crews arrived. You know, how
intense the fire became. How far did it travel? vYou
know, did it go from one room to anothei room? And
identifying, you ‘know, was there a pour pattern or a
flammable liquid used that would help facilitate the
travel of the fire, in that case. o
So the speed with which a fire spreads?

Yeah. That's one of the commoﬁvthings that helps.
Also, how much soot is a.réaliy big thing. So if they
use a hydrocarboﬁ ~= & gasoline, so to speak -- there
seems to be, you know, in reading and in the élasses
I've gone through and also in my experience, what.
leaves behind is a lot of soot, and flaky, like snow.
So that'é an indication. Then when T do determine the

area and the origin of the fire, then I'11 start taking

State v. Shaw - 1/28/14
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evidence, taking a saﬁple of what I believe is -- could
be a possible flammable liquid, and then taking a
comparable in another area of the room that, you know,
I believe has not been touched or been involved with

that particular product.

Q. And then does somebody conduct scientific testing on

those samples?

A. Yes. We take all of our evidence to the Washington

State Troopers lab over in -- I think it's Kent.

Q. Okay. As part of your role as arson investigator, do

you also try to determine whether a fire started

aCcidentally 2r intentionally?

A. Yes.

Q. What kind of factors do you look at when determining

~whether it's accidental or intentional? -

A. Well, there's four different causes of a fire. You

have .your accidental fires, your incendiary fires).your
natural and —— it's eécaping my mind.

But what I look at is how did this happen. BA&n easy
fire to do is a cooking firé. Somebody put o©il in
their pan, they are.going to fry up some food, they get
busy, are diszracted, the o0il catches fire. That's an
accident . They didn't intentionally try to set --
especially if the homeowner comes up and says, "I did

this, " that's an accident. It happens often.

State v. Shaw - 1/28/14
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A.

More of an arson fire is if there's, you know,
suspicion, like something doesn't normally catch fire.
Like a .bed doesn't normally catch fire, but let's say
it's next to an outlet or a lamp ﬁhat has some issue.
Now, that could ‘be we have an incendiary-type fire or
an accidental fire, something that happenedl
accidentally but wasn't intentional.

Is it common that electrica; or faulty wiring is a
common source of fires?

They are common in older homes.

What about the phrase "acts of God"? Do you determine

whether éomething like that occurred?

Natural fires are more, -you know —— I guess the naturai
fire is if lightening strikes. If lightening hits the
power pole .and wires come down and hit the house or the
gasoline'tank or -- that's an act of God. Anything
that naturally would happeﬁ. Earthquake happéns,
shakes the gas line off the gas heater and then
somewhere an ignition source happens, maybe faulty

wiring next to the gas heater. All of this happened

because of an earthquake. Natural things that you just

don't see coming.
Okay. How many arson investigations do you think
you've done?

I have done ——- my latest count was 72.

State v. Shaw - 1/28/14 :
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Of those, do you have an idea of approximately how many
of those were proven to be arson?

Proven to be arson. You know, I don't know that
number. At this point here, all of my conclusions have
been justified either by people in the office who agree
with my conclusion or a private invéstigator that was
working for the insurance company. We work hand in
hand with them. ‘We will say, "Well, this is what I
came up with," and in all cases thus far, they have‘
agreed, "Yeah. You've got it right."

In essence, you've had a peer review corroborator?

That would be the best way, peer review.

Now, what about —-- you mentioned burn pattern earlier

and how that interplays into your investigation. Can

you expand on that a bit?

On the incendiary fire?

Well, tell me --— cah you explain incendiary fire?

Well, an incendiary fire is a fire»being ignited or 1lit
by a known person, knowing full well that that should
not be-happeniﬁg, in térms of lighting a car on fire,
or lighting a carpet on fire, or lighting -- just
playing around with matches. Like kids, you know, they
have a bush there and they burn the buéh, knowing they
shouldn't do it. That is an act of arson.

Intentionally set a fire that should not be set.

State v. Shaw - 1/28/14
Kenneth Hansen - Direct by Mr. Leech




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

104

A.

Okay. Thank you. Did you respond to the residence at

4314 North Pearl back on June 20th?

I did.

Do you recall approximately what time you arrived?
I believe that was a -— somewhere, two in the
afternoon, I believe.

Okay. When you arrived, what did you first do?

"When I was first on scene, I had my partner with me,

Lieutenant‘Nils Chandler. When we first arrived 6n
scene, Engine 14 was there, Tacoma Police Department
were there and the forensic team was there. Engine 14
had called me up just to let me know what was going on,
at the fire marshal's office. |

I arrived on scene, went inside the houée, observed

all the damage that was in the house. The lieutenant

in charge of the fire engine, he brought me downstairs

to show me where —— what their concerns were about the

fire in the —-- the fire on the carpet downstairs and

the two rolls of toilet paper that had been lit on

fire.

What did you -- did you inspect those afeas?

I took a visual look at them.

So you were.able to ascertain or determine the
locations of these fires in their respective rooms?

Yes.

State v. Shaw - 1/28/14
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Q. Was it -- when you first arrived, did you check the
family room where the larger fire had occurred?
A. Yes, ,

Q. And were you able to -- first of all, was that fire

still smoldering when you arrived?

A. The larger of the three?

Q. Yes.
A. You know, I can neither confirm nor deny that. I'm not
sure.

Q. You don't know whethef the fire department had doused

it before you arrived?

A. It's my underétanding that they had. They had taken a

pee can, or water can, and ektinguished the fires with
that..

Q. Okay. So when you went into the family room and
investigated this larger.section of the burned area,
whét were‘yoﬁr deterﬁinatidﬁé?:‘Strike that,

What did you first lock at?

A. Fiist, I looked at the burn pattern. There is a rather

large burn pattern. There was a bedding rail or bed
framing that was in the area. I noticed a little bit
of chér or soot on one wall, so I ascertained the fact
that something might have been leaning up against that

wall. But the major burn was on the floor.. So my

hypothesis was that this fire had started on the floor

State v. Shaw - 1/28/14
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itself.

Q. Did you notice whether there were aﬁy electrical
outlets near where the fire would have originated on
the floor?

A. My determination was there was no outlets near the
center of the fire. I mean, fhere's outlets on the
wall, but those outlets were far away from the actqal
burn pattern.

Q. Okay. And what were you able to determine, based on"
ﬁhat information?

A. My first thought -- and I had to go through the process
of ruling things out —- I was like, well, this looked
to me like somebody set fire on the carpet.: Somebody
threw something on the carpet, maybe a flammable
ligquid, and ignited that. I didn't take any evidence
to determine whether there a flammable ligquid. ‘That
waé‘leff Qith forensics.

Q. When you're dealing with carpeting, do you typically
expect to be able to determine whether an.accelerant
was used to light carpeting on fire?

A  YesJ We can determine'that by just the burn pattegns,
There's a trailer, like a trail you would find in the
woods, a path. In this case, we didn't find a trailer.

But the burn pattern on the carpet itself was large, a

1little bit irregular. But, again, I'm unable to

State v. Shaw - 1/28/14
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determine if a flammable liquid was used or not.

Q. Were you able to determine an apparent source of
ignition for that fire?

A. No. I had no idea what the ignition source would be
for that fire.

Q. Were you able to determine, based on what you observed,
whether there was an intentional fire?

A. My hypothesis, yes, this fire was intentionally set.

Q. What led you to that conclusion?

A.. With the lack of ignition source available, no
electrical outlets inAthe néar vicinity to start this
fire, I couldn't find a match, couldn't find a Bic
lighter or anything that would start this fire. And
carpet doesn't self heat and spontaneously combust. It
just doesn't do that. Something started this firea

What that ignition source was, I have no idea.

1'0. Tt largely has to do with logic, at least in this

particular setting?

A. Correct.

Q. Now, did you also go look at the other two areas in the

house where there was apparent fire damagg?
A, Yes.
0. Where did you go next?
A. Down the hailway there was a bathroom where there was a

roll of toilet paper that was on fire. And from my

State v. Shaw - 1/28/14
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A.

observation, it looks as if the toilet paper might have
been on the role itself. Somebody or something started
that fire there and the toilet paper fell down on the
grounds. That toilét paper was extinguished by fire
personnel. There was another roll of toilet paper that
was on the ground, made a littlevburn pattern on the
carpet. But it was pretty obvious that the paper
itself had started the carpet. It was Jjust a small
area.

Now, in your experiehce, had you ever seen toilet paper
spontaneously combusf?

Not vet.

When you were in the bathroom and you observed the
location of the toilet paper roll holder, were there
any apparent signs of ignition near that that could
have started':he.fire?

thhing of the sort.

What about the location of the fire in the bedroom
where that toilet paper was on theAcafpeting, ié that
what you found?

That's what I found, yes. It was just lying there,
like scmebody had tossed it or kicked it.

Were there any apparent source of ignition at that
location?

Again, there's mo reason for that particular paper to

State v. Shaw - 1/28/14
Kenneth Hansen - Direct by Mr. Leech
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cétch fire.

What was your conclusion with regard to —--

I believed it was another hand-held incendiary device,
a Bic lighter, a lighter, something that somebody lit
fire with and pocketed the instrument and walked away.
Based on your training and experience and your review
of the scene'atlthis residence, was it yéur
determination that each of these three locations of
fire were intentionally set?

Yes, i would .say. that.

Did you have any suggestion or any evidence to suggest
that these were accidental?

No.

Did you have any evidence to suggest that any of these
three locations of burning debris were natural fires?
No indication of that at all.

What was the weather like on the day, June 20th, when
you résponded?

I beiieve it was in the mid 60's, little bit of wind
coming out. I'm not sure of the direction. It was a
bit breezy that day.

Was there any lightening on that day?

No. It was a clear, sunny day.

In your training and experience, have you ever seen a

situation where lightening had started a fire on the

State v. Shaw - 1/28/14
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interior of the residehce but not the exterior?
No. I have not seen that nor read that.
MR. LEECH: Thank you. Nothing further.

THE COURT: Cross-examination.

CROSS-EXAMIANTION

BY MS. O'LOUGHLIN:

Q.

When you showsd up initially to this residence, you

considered it more of a vandalism than a serious fire.

Is that --

' When I first went upstairs, yes, my thought was, "This

is vandaliém; why did you call me here?"' Then the
1ieutenént on the fire engine brought-me down to the
reason why he needed a fire ﬁarshal.

and can you dafine incendiary for us?

Incendiary'fire is one that Wasrintentionally set by a
persﬁn, knowing that a fire should not begin or start,
be éet.

Included inlthat woﬁld be someone playing with matches?

Yes.

2And your conclusion on the fires that were in this

house were that they were each incendiary?

S0

Yes. '

So in those cases, you can't rule out the fact that

maybe someone was playing with matches and lit the

State v. Shaw - 1/28/14
Kenneth Hansen — Cross by Ms. O'Loughlin




10

11

12

13
14
15

16

17

18

19

20

21

22

23

24

25

111

toilet paper?

A. I can't rule that out. But, if they are playing with
matches, they are playing with matéhes, thaf's
incendiary_because they know they shouldn't be starting
a fire.

Q. It could have been someone playing with matches and
toilet paper that lit the fire?

A. That is quite possible.

Q. You actually didn't do a very thorough fire
investigation in this case, didlyou?

A; That would be correct. I did not do the standard fire
investigation that I woﬁld normally do in a structural
fire. BRBut at the same time, with the lead forensics
there, T directed what I would db and what I would need
in doing’th134 They took the photographs and I
directed them’where you need to take the evideﬁce and
such. So I blindly left that to them.

Q. You said you zan't tell whether flammable liquids were
involved®?

A. Unless testing was done, there's no way I can confirm
that.

Q.. There's no‘testing --

A. That's my understanding. There was no testing so I
can't say there.was. The burn pattern indicates that,

but, again, I'm not going to say that it happened.

State v. Shaw - 1/28/14
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Q.

You can't say that it happened?

No. I won't say that it happened. Can't prove it.

And you said you had no idea of an ignition source for

the fires?

Correct. Again, there was no plausible way why thosé
fires would have started, unless it was someone
intentionally trying to set that fire.

You've got nok quite three years of training as an
arson investigator. Is that correct?

Correct.

And out of ths four possible causes of fires, your
conclusion was incendiary?

Correct.

Again, your definitién of incendiary? I know you
already said it, can you say it one more time?

Sure. An incendiary fire is a fire being created by a

person. knowing that they shbuld,not be creating that

fire, or starting that said fire.
Knowing they shouldn't be starting the fire. Thank
you. |

You can't saybhow long the fire smoldered?
No. From indications, it doesn't look like it was
smoldering too long before the engine company showed up
and extinguished what they had.

But from any kind 0of scientific certainty, can you say

State v. Shaw - 1/28/14 _
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0.

A,

Q.

how long it smoldered?
Not after the fire, no.
MS. O'LOUGHLIN: I don't have anything further.

THE COURT: Redirect.

REDIRECT EXAMINATION

| BY MR. LEECH:

Mr. Hansen, I want to clarify some of your testimony.
You mentioned in cross-examination that the burn
pattern -- did you say the burn battern was consistent
with the use >f an accélerant?

The burn pattérn was an irregular burn pattern. Being

a carpet fiber -- and reviewing the pictures earlier —-

it had an irregular shape to it but that didn't

necessarily mean that it was from a flammable liquid.

Now, there was ~- there might have begn —— there's some
indications oa the wall there that shbws there was
something up against the wall that was burning also, so
that could have contributed to the fire pattern itéelf,
too. Again, without a test, I was unable to confirm or
deny a flammable liquid as &ll.

But you can conclude, based on the evidence availéble
to you, that this was an incendiary fire?

Correct.

Meaning it was?

State v. Shaw - 1/28/14
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Q.

Intentionally set.
Intentionally set.

But you aléo leave room for-recklessly setting a
fire, like playing with matches?

Yes.

Did you have any evidence at the scene that would lead

you to believe that this was a nonaccidental —- I'm

sorry -- a nonintentional accidental fire?

With the vandalism involved, I didn't take it that way.

I thogght somebody went in there with the intent of
destroying this home.

When you're talking about the example that,counsél used
with you, the children playing with matches, is it
common for'youvtO‘find a situétion,where avchild may
have played with matches and caused a fire
accidentally, but do that on three separate occasions
in the sameriesidéncé inrdiffereht‘IOOms?

Well, the events that I have been involved with, with

children playing with matches and caused a fire, it's

one area, they got panickyvand ran out. In this
situation here, we have two different areas with toilet
papers and the carpet being ignited. Again, my
interpretation'is that was iﬁtentional, something --
they wanted something to happen, dramatically.

When you responded to the scene, did you feel that this

State v. Shaw - 1/28/14
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particular incident warranted a complete arson
investigation?
A. Our policy with the fire department is that when I get
called out to do an investigation of fire, it has to be
a minimum value of $3,000 or more. That's when they
call out an investigator. In this case, the damage in
cost was minimal, well below that estimate. I was
called as a courtesy.
Q. When you say the damage has to be a minimum of 30,000
(sic) does that relate specifically to the fire damage?
A. Yes, specifiéally to the fire;
Q. So you weren't considering the rest of the damage to
the property?
A, No, I was not.
Q. Now, had you --—
MR. LEECH: Strike that.
Nothing furthef.
THE COURT: Anything based on that?

MS. O'LOUGHLIN: Just a couple things.

RECROSS-EXAMINATION -
BY MS. O'LOUGHLIN:
Q. So you .can't exclude the fact that it could have been
somebo&y playihg with matches that started each of the

fires?

State v. Shaw - 1/28/14
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A, That's correct. I cannot exclude that.

MS. O'LQUGHLIN: That's all.

MR. LEECH: Nothing further.

THE COQURT: Thank you. You can step down.

THE WITNESS: Thank you.

THE COURT: Your next witness.

MR. LEECH: State would call next Esther Mbajah.

THE COURT: Do you want to come forward over here
all the way in the front. Stop and raise your right hand.
ESTER MBAJAH being first duly sworn,

testified as follows:

THE COURT: Go ahead and sit down. Tﬁis is the

court reporter; who's recording everything. Although

there's a microphone here, it doesn't work and doesn't do

| anything, so ignore it. Thank vyou.

If you could state your name, please, and spell your

'first and last names for the record.

THE WITNESS: Esther Mbajah. First name
e-s—-t-h-e-r; last name'm—b—a—j—a—h._

THE COURT: . Thank you. _ .

MR. LEECH: Good morning. Sorry. I mean,‘good
afternoon.

THE WITNESS: Good afternoon.

MR. LEECH: Do you mind if I call you Esther?

THE WITNESS: Yes. That's okay.

State v. Shaw - 1/28/14
Colloquy
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MR. LEECH: The "M" is silent in your last name?

THE WITNESS: Yes.

MR. LEECH: Thank you.

ﬁIRECT EXAMINATION

BY MR. LEECH:

Q. Do you and your husband own a rental property on North
Pear; Streét?

A. Yes, we do.

Q. What is the address of that property?

A. 4314 North Pearl Street, Tacoma, Washington, 98407.

Q. Thank you. 1Is that in Pierce County?

A. Yes.

Q. And how 1qng aave you and your husband owned that
property?

A. Since '92.

Q. And is it presently a rental property?

A. -Yes.

Q. Have you ever lived_in the property?

A. Yes, we did.

Q. When did you.live in it? -

A. We lived there after 2001.

Q. So 199%2 to 20017

A. Correct.

Q. And has it been a rental property since 20017

State v. Shaw - 1/28/14
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A.

Correct.

Was there a point in time when you tried to sell the
residence?

Yes.

And how recenztly was that?

It was up for sale and the sale didn't happen and then
we décided to put it out for rental with the same
realtor.

And how long was the house available for rentel, prior
to this incident on June 20th?

About éix mon-hs.

Had.there been prior tenants living in that residence
over the years?

Yes.

Has that address ever been used for anything other than
a residence for people to live inv?

Not that I recall, no.

So you've never used it for a busiﬁess address?

No. | |

Haﬁe any of your tenants ever used it for anything
other than a dwelling?

No.

Is that the primary purpose of the property, to be used
for lodging or dwélling?

Yes.

State v. Shaw - 1/28/14
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A.

Q.

A,

Can you just generally describe the residence to the
Court. What kind of a house is it?

It's a split-level with a downstairs and upstéirs.
Okay.

And upstairs <here's two bedrooms, a bathroom, sitting
room and a ki:chen._

Okay. What about downstairs?

Downstairs there's two bedrooms, a bathroom and a
family room.

Is tHat also where you have your hot water heater?
Yes.

And then a laundry room in the downstairs area?
Correct.

So there's a total of four bedrooms in that house?
Yes.

And then two bathfooms?

Correct.

" Now, do you presently live in Tacoma®?

Yés, I do.

You don't have to give me your actual home address, but
can you tell me, do you live near the 4314 Péarlistreet
address?

Yes, I.do.

Do you have family who live in the Tacoma area?

Yes, I do.

State v. Shaw - 1/28/14
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Q.

Between you and your family, did you have anyone
checking on the house while it was vacant?

Yes.

Who would deo zhat?

I have thfee children living in Tacoma, so we check the
house on and off. But because I live by there, T drive
through in the morning when I go to work. I go through
the alley and then I go to the front door.

Do you do tha:t every day?

Yes. Driving around, I do every day.

What kind of work schedule do you have?
I start work at 7:00. And because I'm exempt, I work
longer hours than seven or eight hours.

So you would typically be to work by 7:00 a.m.?

Around 7:00 a.m.., 7:00 to 8:00.

7:00 to 8:00 a.m. you would arrive?

Yes.

And then you would spend the day at work aﬁd then come
home?

Correct.

Is that a Monday-through-Friday job or does it include
weekends?

Yes. Monday through Friday ana sometimes I work over.
the weekend.

When you would work Monday through Friday, would you

State v. Shaw - 1/28/14
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drive by the 4314 property each day on your way to
work?

A, Yes.

Q. Did you say that you -- there's an alley behind that
residence?

A. Yes, there is,

Q. And whaf routz would you tYpically take when vyou would
go by that house?

A. I take 45th aad then go down.

Q. Let me clarify'that, That was a bad question.

When you would go-by the house, would ybu routinel?

drive a certain way around the house to. check on it?

A, Yeé, I do. I would go through the back alley and then

go bagk and go thréugh the front.

Q. Okay.

A. And the front is Pearl Street.

Q. Okay. So you would drive by and kind of do a circle>
around the house and look at it from the outside?

A, Correct,

Q. ‘Now, did you do that on the morniné of June 20th?

A. Yes, T did.

Q. 2And did you have a normal work schedule thét day?

A. Yes, I did.

Q. Do you recall approximately what time you drove by the

4314 residence?

State v. Shaw - 1/28/14
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A.

Q.

Between 7:00 and 8}00 a.m.

Okay. And when you drove by, did you do the usual
drive by whers you drive past the back of the alley and
then around the front of the house?

Correct.

"I assume when you drive by the house, you actually look

at the exterior of the residence?
Yes.

Did you do that on June 20th?

‘Correct.

Did you see any damage to the property when you drove
by that morning?

No, I did not.

Did you notics whether there were any broken windows?
No. -

Did you see any dining room cha;rs on the driveway of
the front of your residence?

No, I did not.

Would you have noticed whether there were broken
windows in your house at that time?

Yes, I would aave.

Now, do you also on occasion go physically inside the
residence to check on the status of that home?

Not that morniﬁg.

Okay. When was the last time that you had actually

State v. Shaw - 1/28/14
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been inside the residence?

A. About two days or one

day prior to that.

Q. One or two days before the June 20th?

A, Correct.
Q. Do you remembs=r about
into the hous=z?

A. I don't recall that.

what time of the day you went

Q. When you went into the house on the last occasion,

prior to June 20th, did you walk through the whole

residence?

A. Walked through the whole residence.

Q. So you would jo up to the upper level and the lower

level?

A, Correct.

Q. Did you go into each of the rooms?

A. Yes,

Q; dn that daté, the one
did vou notice or éee
at that point?

A. No, I did not.

Q. . Now, at that point in
house, did you nqtice

A, (No response.)

or two days prior to June 20th,

any kind of damage in the house

time when you were inside the

any broken windows?

Q. Where any of -he windows in your house broken at that

point in time?

State v. Shaw - 1/28/14
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A. No.

Q. Were there any light fixtures broken?
A. No. |

Q. Was ény of the carpeting burned?

A. No.

Q. Had the refrigerator been tipped over at that point in

time?
'A. No.
Q. Do you recall whether there was any -- if there had

been any dents in the refrigerator before June 20th?

A. I don't recall that.

Q. Did you notice whether there were any broken mirrors in -
the house when you were inside one or two days pridr to

the incident?

1 A. No.

Q. Were there any hbles in the drywall?

A, Wéuld you repeat the question.

Q. TWere thére any holes in the drywall?

A. No.

Q. Did you leave any furniture in the home while the house
was vacant? |

A. Yes, I did.

Q.. What kiﬁd of furniture did you leave?

A. There was a diﬁiﬁg set and --

Q. What did that consist of?

State v. Shaw - 1/28/14
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A.

Q.

It consisted of a table and the top. of the table was
glass, and then there were some chairs.

What kind of chairs were they?

Metal.

Do you recall how many there were?

About four.

What other types of furniture did you héve in the home?
There was a sofa set in the sitting room and also there
was a table, a small table.

When you say a sitting room, do you mean the —= oﬂ the
upper level?

Yes.

By the kitchen?

Yes.

Was there any other type of furniture in that area of
the home? |

Those afe the ones I recall.

Do you recall any floor laps in the house?

Yes, there‘wasd

Do yéu remember where those floor laps were located?

That one was upstairs in the dining room.

When you say the dining room, do you mean the area with

the linoleum flpor next to the kitchen?
(No response.)

Is the dining area right next to the kitchen in that
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A.

house?

Correct.

It's your testimony that the floor lamp that you left
on the upper level was in the dining area?

It could have been in the dining area or in the sitting
rOoOm.

Ckay.

There was one up there.

You don't recall specifically Qhere that last was?

It was kind of -streeted (sic) at that point in time.
Was it standing up?

It was a tall standing-up one.

Did that have a glass fixture of some sort on it?

Tt had a cover where the light goes. I don't recall if

it was glass.

Wasrit-operational at that point?
Yes.

Now, was ther= any damage to the dining chairs that you‘

had in the house at that point?

No.

Was thére-any damage to the couch in the.sitting area”?
I don't recall that.

Okay. And the‘tabLes that you mentioned in the upper
area, were those tables damaged prior to June 20th?

No.

State v. Shaw - 1/28/14
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Now, when yocu were last in the house prior to June
20th, were any of your dining room chairs on the
driveway in front of the house?

No. |

Where were they before June 20th?

Before that they were inside the house, the dining
area.

And were those -— did they have‘any kind of damage to

them prior to June 20th?

No.

Prior to June 20th, was there any smoke damage in your
residence?
No.

Now, when you walk into the entfyway from the front of

the house, you mentioned this was a split-level house,

correct?

Yes.

So you walk into the entryway and you have stairs going
up and down.from that location?

Right.

What condition was that entryway in when you were last
in the house before June 20th?‘

It was in perfect condition.

Okay. Did you have a chandelier above the entryway

landing?

State v. Shaw - 1/28/14
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Yes.

What kind of chandelier was that?

It was a chandelier with glass on it, going down like
this. And thesn I think there was four of them and each
one of them had a glass, maybe three glasses, hanging
on one side like that.

And was that a brass chandelier, kind of gold in color?
Yés,

And Were any 9f those globes broken before June 20th?

I don't recall that, no.’

Was the glass on the ch;ndelier, was that a tinted
glass or clear glass or something else?

I think they wére tinted.

And to your knowledgé, was that chandelier fully
operational before June 20th?

Yes, it was.

Do you recail how tﬁat residence at 4314 North Pearl is
heated and qooled, the’kind of ventilation system you
have? |

Electrical heating system.

Does the air flow through ducts in fhe ceiling or 1in
the floors?

Could you clarify the question?

Sure. Does each room -- well, do you know how the heat

or air is transported from the mechanism, the heater,

State v. Shaw - 1/28/14
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for example, to another room?

It goes through the wall and then around eéch room
there is a veat and that's how the heat —-

Are those floor wvents?

Floor and maybe downstairs they may be up.

Okéy. And do you recall, was that system functional
when you last went to that residence before June 20th?
Yes, it was functional.

What about the thermostat in the upstairs hallway, was
that functional as weli?

Correct.

And the doorbell housing, the area where‘tﬁe chimes .
were in the hallway, was that intact as well?

Yes.

I'm going to show you State's Exhibit 15. TIs this the

entryway landing in your house?

Yes.
Can yvou describe —- does it look diffeient —— strike
that.

Dées Exhibit No. 15 look different from when you
last saw it prior to June 20th?
Yes.
And how is it different?

There's a lot of glass damage and there's some broken

walls.

State v. Shaw - 1/28/14
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I'm going to show you Staté;s Exhibit 17, which is a —
can you tell the Court what area of the house this is?
The sittiné room.

Okay. And this would be the upstairs area?

Yes.

Are these the dining chairs that you were mentioning
earlier?

Correct.

Or some of th=m, I should say.

-Right.

This fire poker on.the floor, do you remember where
that was when you were last in the house prior to June
20th?

It was next to the fireplace, right here.

Do you see this black cylindrical objectvon the floor
in the front couch in Exhibit 177

Right.

Do you know what that come from?

I don't know what that is.

Was that there when you were last in the house before
June 20th? |

No, it wasn't.

I'm going to show you State's'Exhibits 20, you
testified earlier about this, the floor lamp, is that

the floor lamp you were referring to.ih'your earlier

State v. Shaw - 1/28/14 -
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testimony?
A. Yes.
Q. Do you recall, was this floor lamp in this location

when you were last in your house prior to JuneWZOth?

A. I don't recall, but I know it was upstairs.

Q. Okay. And was it laying down broken on the ground when
you last saw it?

A. No.

Q0. Did you go through your entire house at 4314 on June
20th when you went to check out the damage?

A. Yes, I did.

Q. So you went to both the upstairs and the lower area?

A Correcf. |

Q. And did you notice any new damage in the lower area of
the house when you went to visit it?

A. Yes, I did.

Q. And prior to Juﬁe éOth, when‘fou were last in that
house, had any of the carpeting in the lower level been
burned or scorched?

A. No.

Q. TWhat general condition was that carpeting in when you
were last in the house?

A. It was in good condition.

Q. When the house sat vacant when you were trying to rent

it, do you recall was there toilet paper left behind in
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the
A. Yes.
Q. And
you
A. 'Repe
Q. Do y
hoﬁs

some of the bathrooms?
There was toilet paper there.
did you s=2e the remnants of that toilet paper when
visited the residence on‘June 20th?
at the gusstion, please.
ou remembsar seeing any of fhat toilet paﬁer in the

e on June 20th when you went to see the damage in

the house?

A. Yes.
Q. Rega
sect
in e
hous
A. No.
Q. Were
A. No,.
Q; Were
A. No.
Q. What
A. Yes,
Q. Now,
the
A. Yes,
Q. Did

It was scattered around.

rdihg the bathrooms in both the upper and lower

ion of th= house, was there any preexisting damage

ither of the bathrooms when you last visited the

e before June 20th?
any of the mirrors broken in eithér bathrooms?
either windows broken in those bathrooms?

about towel bars, were they affixed to the wall?
they were.

Esther, did'you have insurance on this house at
time this happened?

I did.

the insurance company cover the losses that were

resulting from that wvandalism?

State v.
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No, they did not.

Q. Do you have an idea of how much it's going to cost you
to repair the damage that you saw at your residence on
June 20th?

A. The insurance gave me an estimate.

Q. Do you recall what that approximately was?

A. About 20,000. 2And I don't think that estimate included
the windows; the glass windows.

MS. O'LOUGHLIN: I'm going to objeét. I think there
is -- the damageé, a lot of the démages -

THE COURT: A legal objection.
MS. O'LOUGHLIN: Relevance.

THE COURT: Overruled.  She's testifying about the

damage and her basis of that knowledge. If you want to

distinguish, you zan ask on cross-examination.

Q.

(By Mr. Leech) Since the insurance company denied the
claim, have vy>u héd'toAundertake some of the repairs
yourself?

Yes, I have.

And what kiﬁd of things have you repaired 'since this
happened?.

The house was painted completely to take care of the
smoke., We did the aownstairs, upstairs the carpet was
cleaned. We called a specialist to work on the

furnace, that was also repaired, to make sure it

State v. Shaw - 1/28/14
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worked.

Q. What was wrong with the furnace?

A. The smoke. First of all, we did not want to have it on
because the peoplé who were working there were afraid
that they wouid be affected. So we had to call them to
come in to chack and they worked on it.

Q. .Did that work include cleaning the duct work?.

A. I don't recall that one.

Q. What'other work have you had done on the house?

A. The bathrooms were fixed. The mirrors that were broken
were fixed.. We cleaned the fridge and fhere was some
writings on iz that was doné. The walls that were
broken. or pun&hed in were repaired. The windows that
were broken were also replaced.

Q. Okay. Now,'you'mentioned the'walis, the drywall that
had been broken‘or'punched in, did that damage -- was
that damage present when vou saw the house just prior

to June 20th?

A. No.

Q. Do you know how much you've paid out so far to repair
the wqu you just indicated you've had done?

A. Paid about 15,000, but there's also loss of rent, five
months.

Q. 2And what about the carpeting in the downstairs? How

'did that get repaired or is it being repaired?

State v. Shaw - 1/28/14
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)

-
-

Q.

A.

o rcplaocd the wholc flooring ful LU LuLipul
downstairs.

And do you recall how muéh that cost?

It's about 1,200.

Does that -- did that 1,200, roughly, did you includé
that in the 13,000 that you've paid out so far?
Correct.

With regard to the fire damage, the flames, for

~example, in Exhibit 44, the fire damage on the walls

here, do you know how that was repaired?
They -~ each of them were repaired, I don't know, but

they repaired that and then they painted everything.

‘Do you know if they had to do any work with the drywall

on the wall or did they just have to repaint it?

I don't know how they did that. I don't recall that.
Now, what else remains-to be repaired in the residence
that hasn't yet been fixed?

We have done everything now.

Oh, you have? Okay. What was the total you've had to
expend to repair all of that damage?

The total cost for the repairs is about 15,000. I

‘don't have the exact numbers here with me. And then

plus the 6,000 that we lost for the loss for the rent.
Do you know the respondent, Conlan Shaw?

No, I don't.

State v. Shaw - 1/28/14
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Did you ever give him permission to enter your home at
4314 North Pearl Street?

No, I did not.

Did you ever give him permission to burn your
carpeting?

No, I did not.

Did You ever give him permission to cause any damage at
4314 North Pearl?

No.

To your knowladge, do any of your family members know

Mr. Shaw?

. No, I don't.

And to your knowledge, did —- have any of your family
members before given him permission to enter or damage
that property?

No.

One last ques:ion: I understand that there was
substantial damage done to a vehicle that was parked in
the backyard of that residence?

Yes.

Did thaﬁ occuxr before June 20th?

There had been some priér damage, but that day also
there was another damage to that.

So there was additional damage to the car?

Right, vyes.

State v. Shaw - 1/28/14 |
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MR. LEECH: Thank you.
YTHE WITNESS: Can I say one more thing?  Am I
allowed to say --
THE COURT: Ask another question. Ask her what she
would like to say.
MR. LEECH: Okay.
Q. (By Mr. Leech) What would you like to say?
A. T recall that there was bedding downstairs, one of the
_bedrooms, is what I forgot.
Q. Right. 8o th=are's a mattress.in the one of the
bedrooms?

A, Right.

Q. Was that mattress there before the incident occurred?

A. Yes.

Q. Do you remembar seeing the éondition.of that mattress
’when~you returned to the house on June ZOth te look at
the daﬁage?

A. It was in good condition.

Q. It was in the same or similar condition as it was

before?
A. Yes.
MR. LEECH: Thank you. ©Nothing further.
THE COURT: Cross-examination, Ms. O'Loughlin.
MS. O'LOUGHLIN: Just a few questions, Your Honor.

AR
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CROSS~-EXAMINATION

BY MS. O'LOUGHLIN:

Q.

A.

Q.

So although tae initial statement had been $20,000, so

far your outlay has been $13,000, about, correct?

Correct.

Does that include a new front door?

Yes.

Was that damaged'during‘the vandalism?'

It was the.smoke. I had to paint it because of the
sﬁoke.

You needed to praint it because of the smoke?

Yes.

But you replaced the front door itself?

Yes, we did.

And you installed doors to the utility room that hadn't
been there before? |

I think thefe were doors there.

Are you sure whether or not there were doors?

I don't recall, but there were doors.

And you'replaéed the toilet and sink in the basement.
Is that correct?

Yes.

And the toilet énd sink upstairs, also?

Yes. Because gf the fire damage.

And you pressure washed the front steps and the

State v. Shaw - 1/28/14
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A. Yes. The reason why we did that was because of the
glass that weﬁt through the window.

Q. ©Okay. Thank you. 1In the kitchen you replaced the sink
cabinet, coun:zer top and faucet?

A. No. That had been replaced before. We were just

. cleaning.

Q. Okay. The house had 5een empty fér about six months.
Is thét correct?

A. That's what I recall.

Q. And there had been some vandalism té the back of the
house prior to‘this incident on the car and the fence?

A. Just the car.

Q. Just the car. Is there graffiti on the car?

A. Yes. .

Q. Okay. Is that one of the reasons you checked on the
house, because of the vandaiism?

A. I checked on the house bécause it was empty.

Q. Okay.

A. I wanted to make sure that it was okay.

Q. And the last time you had been in the house it had been
a day or twoAbefore this incident. 1Is that correct?

A. Correct. |

MS. O'LOUGHLIN: I don't have anything‘further, Your

Honor.

State v. Shaw - 1/28/14
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THE COURT: Thank you.
Mr. Leech?

MR. LEECH: Yes.

REDIRECT EXAMINATION

BY MR. LEECH:

Q.

Esther, do you recall the items that Ms. O'Loughlin
just mentioned -- the kitchen counter, the bathroom
vanity and toilet in‘each bathroom and thevfront doorA
——‘did those items cost —— sorry; strike that; Did the
rest of the damage, excluding those items; still exceed
$5,0007 |

I don't récall that.

Okay. So you said that you‘ve shelled out about
SlB}OdO‘in damages?

Yes.

Do you recall what it cost to replace the vahity in the
two bathrooms?

Can you repea: the question?

Do you recall what it cost to replace the vanity in thé
two bathrooms?’

I don't recall. The details are in the...

Okay. Esther, did you provide to my office copies of -

' receipts that you've —-- for items that you've paid out

for damage in the house?

State v. Shaw - 1/28/14
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A, Yes, I did.

Q. I'm going to show you State's Exhibit 92 for purposes
of identificaﬁion. If you could just take a moment to
review those documents.

THE COURT: Why don't you direct her to something
specific, if you have'a specific question for her.

MR. LEECH: Okay. If I céuld have the witness
identify what these are.

THE COURT: Sure.

Q. (By Mr. Leechi For the record, can you identify these
documents? |

A. Yes, I do.v

Q. What are they?

A. They are repairs.

| Q- And on the lower right-hand corner there are something

called Bates stamps. Can you refer to those numbers
when you're referring to the exhibit?

A. 00079.

1 Q. Okay. What is page 79? What is that?

A. That is the furnace repair.

Q. Okay. That was for the furnace, to repéir the motor
and clean the sysﬁem?

A, Co;rect.

Q. And what was the amount that you paid for that?

A. $393.76.

State v. Shaw - 1/28/14
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Q. Okay. And if you could turn over page 80, Bates stamp

80 of Exhibit 72 (sic), what is that for?

A, This is the.fepair of the house which included

‘installation of the light and the door and then the

toilet and than the clothes hanger rod, then the door

track, and then repair of the upstairs bathroom, then -

the paint

and then the pressure wash of the front steps

of the doorway.

Q. On the second page of that invoice, does it indicate

what else

‘the —-—

A. It's the bathroom ceiling fan and light, and Sheetrock,

Sheetrock

taps, texture, écrews,.bathroom light,

utility room, ADA toilet, water line, wax ring and

bolts, floor trim, staples, caulk, black paint, light

bulbs, flex ducting, alum elbow, metal tape, cloth

hanger rods, door top guides, closet doors, utility

room door, shims, door trim, floor cleaner, transformer

cover, bifold doors, sliding door track.

Q. So that invoice on pages 80 and 81 of Exhibit 72.(sic)

addresses

A. Right.

several repairs on the house?

Q. And what was :he.total expense for those items?

A. $1,511.10.

Q. DNow, does

toilet or

.it break down how much it costs for each

each item that is listed in that invoice?

State v. Shaw
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A.

No.

If you'd turn around to page 82. Is that another
invoice? I'm sorry. That's page 3 of that same
invoice.

Yes.

Do you recall what this invoice is for, in terms of
repair to the house?

Yes.

You don't need to read the whole thing, but summarize
for the Cour£ what it repaired.

This was aiso a repair for Sheetrock screws, rock tape,
wood patch, switches, textures, sandpaper, paint
rollers, brushes, roller Pan, bathroom cabinet, cabinet
top, faucet, and window trim, floor trim, and exterior
door and door locks. And then also disposal of the
garbage.

And what was the total expenses associated with those
repairs?

That one was $3,15Q.

Okay. Now, Bates stamp 83 of Exhibit 72 (sic), is thaf
also an invoice that you paid?

Yes.

And can you summarize for the Court what damages that
repaired?

Wash all walls throughout the home, get as much smoke

State v. Shaw - 1/28/14
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A,

off as possible, then prime and paint them. Remove all
fire damaged carpet and pad. Replace the Sheetrock on
the wall in the large room downstairs.. Replace floor
trim as needed. Replace Sheetrock on the end wall.
Repair switches in the entryway. Replacé window trim.
Install new doorbell and new heater thermostat.

What was the zotal expense for those repairs?

3,000.

Then Bates staap 84, is that a second pagé.of that
invoice?

Yes.

Does that 1is; additional work that was covered under
that invoice?

Yes.

And then if you could turn to Bates stamp 85 of Exhibit
72 (sic), whaz is that?

Tﬂis was the original document that the repair person
gave me. The originél estimate he thought it was.going
to be 4,376, and then I gave him a down payment of
2,000. Then after he started the work, he came back
and said this was noé sufficient money to pay. So then
hé came back with all of these others.

When you say zhe other invoices, meaning the ones that
you've just referenced?

Correct.

State v. Shaw - 1/28/14
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Q. And then Bates stamp 86 of Exhibit 72 (sic)?
THE COURT: For the record, Mr. Leech, it's Exhibit
92. You keep saying 72. |
MR. LEECH: My apologies
THE COURT: So the record is straight: Every time
he has said 72 in the last ten minutes, it's 92.
MR. LEECH: Thank you for correcting me.
A. This is the dstail of the glass replacement, window
glass replacément.
Q.  (By Mr. Leech) Again, for the record that's Bates stamp
86 of Exhibit 927
A. Correct.
Q. How much did you pay for that windowlrepair?
A, 1,694.51. |
Q. And then the next page, Bates 877
A. This is a reczipt for the carpeting.
Q. Okay. And what dobes it say?
A. So the —- the long receipt, the total payment, the
check that I gave them was 1,239.20.
Q. Okay. And that was to replace the carpetingl
downstairs?
A. Correct.
Q. Then on Bates stamp .89 of Exhibit 927
A. This is the dstail of the carpet replacement thgtlI got

from Lowe's,

State v. Shaw - 1/28/14 :
Esther Mbajah - Radirect by Mr. Leech
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And that was actually addressed in the prior receipt
that you just mentioned. 1Is that correct?

Correct.

Then it looks like Bates 90 is part of that same, as is
917

Correct.

And then Bates stamp 96 of Exhibit 92, what is this

‘document?

This is the l-ght fixture replacement that I bought
from Lowe's. |

What was the total expénse for the_;ight fixtures you
paid dut? | |
158.58.

Finaily, Bates stamp 98 of Exhibit 92, what is that?

This is the carpet cleaning cost for upstairs.

. What did you pay to have the carpets cleaned upstairs?

155.35.

MR. LEECH: Thank you. Move to admit Exhibit 92,

Your Honor.

A,

MS. C'LOUGHLIN: No objection.

THE COURT: Exhibiﬁ 92 will be admitted.
(By Mr. Leech) Does Exhibit 92 contain all of the
receipts for items that you've had to pay for in this

house?

One thing that is missing there is the receipt of what

State v. Shaw ~ 1/28/14
Esther Mbajah - Redirect by Mr. Leech
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I paid for the lawyers, the charges to work with them
to figure out what the insufaﬂce was going to cover,
the damage.

Q. Were there any other receipts that you had to pay out
fof damage that were not contained in Exhibit 927

A. When I submitted them, I numbered them. That one I see
starting from No. 3. So No. 1 and No. 2 -— I don't
recall what No. 2 was. The two last ——- the first two

items, I recall one of them was the receipt for the

lawyer.
Q. Okay.
A, Yeah.

MR. LEECH: All right. ©Nothing further.

THE.COURTa Recfoss?

MS. O'LOUGHLIN: Nothing.

THE COURT: Thank you. You can step down. Thank
you very much. . |

MR. LEECH: With that, the State rests.

MS. O'LOUGHLIN; Your Honor, if I could,have a

1 moment.

THE COURT: Sure.
(Ms. O'Loughlin
conferring with client.)

MS. O'LOUGHLIN: Your Honor, I discussed with Conlan

his rights to testify and he's electing not to testify, so

State v. Shaw - 1/28/14
Esther Mbajah - Redirect by Mr. Leech
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the defense would rest.

THE COURT: Okay. Without telling me what you and
Ms; O'Loughlin ta’ked about, you understand that you have a
right tO'téstify -n this trial?‘

THE RESPONDENT: Yes, Yoﬁr Honor.

THE COURT: And you had an opportunity to talk to
her about whether that's a good thing'or a bad thing and
what your choices are?

THE -RESPONDENT: Yes, Your Honor.

THE COURT; And the decision not to testify that sﬁe
just told me‘about, that's your decision? |

THE RESPONDENT: 4Yes, Your Honor. .

THE COURT: So somebody is raising their hand in the
back, and I don't know if vou want to take a break to talk
to her or not.

MsS. OfLOUGHLIN: If I could take just a short break,
Your Honor. |

THE COURT: We'll take about a five-minute break

(Recess.)

THE COURT: Is there anything else you want to tell

.me, otherwise I'm going to redo my colloquy, I think.

MS. O'LOUGHLIN: No, Your Honor.
THE COURT: I don't know what he's looking at. I
need to make sure that you understand that it's your

individual right to determine whether you want to testify

State v. Shaw - 1,/28/14
Colloquy
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or not. And you can get advice from everybody, but it's
your decisionl Do yéu understand that?

THE RESPONDENT: Yes, Your Honor.

THE COURT: And given that, do you want to téstify
today or not?

THE RESPONDENT: ©No, Your Honor.

THE COURT: Okay. Thank you..

With that, the defense rests?

MS. O'LOUGHLIN: Yes, Yéur Honor. I was going to
ask if we could do closing in the morning.

THE COURT: I don't have a big problem with that.b

MR. LEECH: I;m fine with that.

THE COURT: We have another casé'ready to go, so iﬁ
we could do it right at 9:00. |

MR. LEECH: Certainly.

'_THE COURT : Sb we'll be at recess until nine

o'clock.
(Adjourned.)
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BE IT REMEMBERED that on the 28th day
of January, 2014, the above-mentioned cause came on duly
for hearing beforé the HONORABLE KITTY-ANN van DOORNINCK,
Superior Court Judge in and for the County of Pierce, State
of Washington; the following proceedings were had, to-wit:

* K% k %k %
JANUARY 29, 2014
CLOSING ARGEMENT
'MR. LEECH: This is state versus Conlah Jaden Shaw,
Cause No. 13-8-00892-8. | |

Brian Leech for the State. Respondent is present,

.out of custedy, represented by Ms. O'Loughlin.

As the Court.knows, we were in trial yesterday, énd
we're here forvclosing argument, and the State is ready to
proceed.

THE COURT: Ms. O'Loughlin?

MS. O'LOUGHLIN: We are ready.

THE COURT: State's closing.

MR. LEECH: Thank you, Your Honor.

Well, yesterday the Court obviously heard all of the
evidenée in the case,vfour witnesses, and the Court heard
the evidence as the State presented. So the question for
the Court today is did the evidence, as presented by the
State, prove beyond a reasonable doubt all of the elements

of the three crimes charged. As you know, the three crimes

State v, Shaw - 1/29/14
Closing Argument - By Mr. Leech




10

11

12

13

15
16
17
18
19
20
21
22
23
24

25

154

are residential burglary, arson in the first degree and

1 malicious mischief in the first degree. 1I'm sure the Court

is familiar with those elements.

Arson in‘the first degree, obviously, reguires the
State préving beyond a reasonable doubt that the respondent
knowingly and maliciously caused a fire or explosion and
that the fire or explosion caused damages to a dwelliﬁgf
and that occurred in Pierce County.

Residential burglary requires the State to prove

beyond a reasonable doubt that the respondent entered or

remained unlawfully in the dwelling with the intent to
commit a crime égainst a pérson or property therein.

And the malicious mischief in the first dégree
requires the State to prove beyond a reasonable doubt that
the respondent khowingly and maliciously caused damage
exceeding $5,0b0 in property on that day.

I would submit to the Court that the evidence the
State has pregented to the Court proves each and every one
of those elements be&ond a reasonable qoubt.

What do we know? Well, we know thatvthe home at
4314 North Pearl Street is a residence. We obviously know
that the‘prima;y purpose of the residence is for lodging.
There's no evidence to the contrary. We know that the
interior of the house was'not damaged as of one to two days

prior to June 20th, based on the testimony of Esther

State v. Shaw — 1/729/14
Closing Argument - By Mr. Leech
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MBajah, who had routinely checked on the residence. And
she testified that one to two days pfior to the day of the
incident, she had been inside the house and did nét see any
damage.

We know that the exterior of tﬁe residence showed no
damage, no signs of damage, as of 7:30 a.m. on June 20th.
And that, again, is based on Ms. Mbajah's testimony that
she routine}y and daily drives by the residence at 4314
North Pearl, drives around the residence from the alley ta
the front and checks the exterior to see if there's any
obvious signs of disruption.

In this case, as we know from the multiple photosv
that the Court has reviewed or will review, that, in fact,
there are obvious signs of exterior damage.at the time that

this incident occurred1 We know that several broken

windows could be seen from the street. We know that

apparentlybdining chairs had been thrown through the upper
windows out of the living room onto the driveway. Ciearly,
Ms. Mbajah Would have noticed thosé things if they.had
occurred when she.drove'by that morning, and she testified
that she had no£ seen anything.

Finally, we kn&w that the damage occurred apparently
between the hours of roughly 9:00 a.m. and noon. That's
based on the testimony of the officer and Mary Casey, the

neighbor, as. well as the evidence that the mailman walked

State v. Shaw - 1/29/14 ‘
Closing Argument — By Mr. Leech
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by just before noon and he was the source of the 911 call
which prompted tﬁe response by the officer. ;

. Mary Casey obviously testified that she first heard
the noises of glass breaking between 8:30 and 9:00. And we
know from her testimony that the last time she heard
crashing or breaking of glass was as the officer was
approaching. And the officer's tes;imony was that he
arrived around noon, just after noon, about 12:05.

We know that the apparent p§int of entry for the
burglary was in the back of‘the house, the southwest
bedroom. This makes sense in several regards. First of
all, the lower‘portion of the house would be the most
accessible. The upper windows would not be reachable by a
burglar; unless they had a ladder or some other mechanism
to elevate themselves to that level. We know that the
burglar is not going to genérally, logically break into the
residen¢e from the front of fhe house, more likely. to be
seen. |

And then, of course, we know that the southWest
bedroom window was shattered and there was blood evidence

on the exterior and interior of.that frame, and that that

blood evidence then proceeded through the hallway of the

lower portion of the house.
Now, this suggests that the respondent, when he

broke into the house, damaged himself or cut himself on the

State v. Shaw - 1,/29/14
Closing Argument - By Mr. Leech
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Window; And we know that happened at the point of entry
most likely because the blood progressed through the lower
portion of the house, as opposed to going outside of the
house. 1In other words, the cut would.not have occurred as
he was exiting the house because there wouldn't be blood on
the inside. And we know that the blood from the inside of
the residence, the lower portion, indicétes that that would
be the apparent point of entry because there was no blood
evidence found oﬁ the upper point of the house. Clearly
the burglary was .on both levels of the house aﬁd caused
extensive damage on»both levels.

We know this is a burglary from the context of the
circumstances. Obviously, Ms. Mbajah does not know the
respondent, never gave him permission to be in the home.

He had absolutely no reason to be there. But we do know
that it was an unlawﬁul”entry based on the faét of the
broken glass and the fact of what occurred inside the
residence, both the bufn‘and the senseless vandalism.

| Therefore, we know thatithe burglar had the intent

to commit a crime against people or property therein

| because of what happened once the burglar was inside the

residence.
We know that malicious mischief first degree has
been proved beyond a reasonable doubt. That's based

largely on the circumstances, again. We know that the

State v. Shaw - 1/29/14
Closing Argument - By Mr. Leech
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house was extensively damaged. Alﬁost every window in the
house was broken. Almost every fixture in the house was
broken. Doors were broken. Walls were damaged. The
heating and ventiZation system was damaged by the smoke.
The carpeting was damaged by the burning. We know that the
lamp posts, the furniture that was in the house, was also
vandalized; And we know that the damége absolutely
exceeded the $5,000 threshold necessary to prove first
degree malicious mischief. ‘

That's based on primarily two things. One, we know
that the insurance company —- before they denied the claim
-— made an estimate of rouéhly $20,000 to repair the damage‘
that existed in that house after the burglary. We also
know that insurance.companies are loathe to pay more than
what they absolutely have fo. In fact, in this case, they
paid nothing because they determinedrthat the policy did
not cover the residence. |

We know that Esthér Mbajah then had to pay out for

herself, through her own funds, to repair all of this

damage, and her expenses exceeded $13,000. That included

replacing the carpeting, replacing windows, repaiﬁting the
house, cleaning the damage, vacuuming, cleaning the
carpets; replacing fixtures, et cetera. All the damage -
that you saw had to be repaired as a result of the

respondent’s behavior.

State v. Shaw - 1,/29/14
Closing Argument - By Mr. Leech
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We know that Ms. Mbajah made some upgrades to the
residence. We know that she replaced the toilets that were
not damaged. We know she replaced counter tops that were
not damaged and a few other things. But I think it's safe
to say based on Exhibit 92 -- you can revie& those receipts
—-- it's clear that those upgrades certainly did not eiéeed
$8,000, which would be the difference between what
Ms. Mbajah paid and what the threshold is for malicious
mischief first degree.

Oof course,’there}s no question that this was done
maliciously and knowingly. Malicious is defined as done
with evil or vexing intent. We clearly know .that was the
case invthis particular circumstance, just by the nature of

the crime itself, the nature of the damage and the extent

of the damage.

We also know that arson first degree occurred in
this residence. &s T indicated at the beginning of my
closing that I'd prove that fhe respondent knowingly and
maliciously causéd the fiie or explosion that caused damage
to the property. We also know that damage is defined as,
specificall§ in thelarson setting, as anything that
includes diminution of the value of the property as a
result of the arson. But, of'courée, smoke damage.-- smoke
damage, et cetera, and we had that happening.

The carpeting in the downstairs‘had to replaced at

State v. Shaw - 1/29/14
Closing Argument - By Mr. Leech
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the cost of roughly $1,200. Then there's some additional
cleaning that had to be done, scrubbing of the walls,

repainting. And I did submit to the Court that the Court

‘can subtract thqse amounts from the total that Ms. Mbajah

paid with regard to the other damages, and there would
still be sufficient damage to not only establish first
degree malicious mischief, but the fact that there was -
damage resulting from the fire. And thé'photos shOW'that
based on the three areas in the house where the carpeting
was cléarly.burned.

We know that this was contemporaneous with the time
frame where -- that all of this occurred contemporanéously
between the hours of 9:00 and 12:00, becduse the fire was
stiil smoldering in at least two spots when the officer
responded. Thevlarge section in .the family room was still
smoldering, still smoking, and the toilet paper roll that
had been thrown-ontO‘thé carpeting 4in the southeast’bedroom‘
in the lower_pdrtion of the house wds not only.smoking, but
when he'moved the toilet paper, you could still see red
embers. When you look at the damage in the photos,
parﬁiqularly regarding the toilet paper roll in the
bathroom and the fire damage-in the.southwest bedroom, you
can see émoke'damage going ﬁp the wall. So clearly there

were flames that climbed up that wall and caused that

damage before it apparently kind_of dwindled down or burned

State v. Shaw - 1/29/14
Closing Argument — By Mr. Leech
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itself out, and was finally suppressed by the fire officers
that responded and doused the smoldering carpet.

We know that fhis was not accidental. We know it
was intentioﬁal, and it was maliciﬁus. We know it's
malicious, the.arson part is malicious, because of the
context. It was centemporaneous with a great deal of
damage that was done throughout the home.

And then, of course, we know that just the fact that

‘the act of causing a fire inside somebody else's house that

you're not supposed to be in, in and.of itself, is
malicious.

We kpow that it was intentional. There's no
évidence to suggest that this was an accidental fire or a

child playing with matches. Even the fire investigator,

his testimony —- and I think it's important that you pay

close attention to what we actually said —- is that based
on his training and experience and his investigation ——

granted, a lot of what he did was common sense, and I think

1 that's logical from a -lay person's perspective as well. It

doesn't take a rocket scientist to go into this house and
see that this fire was intentional and malicious, based on
the circumstances.

We know it’'s not accidental. We know that somebody
wasn't playing with matcheés and just dropped a match

inadvertently or -nadvertently set a toilet paper'roll

State v. Shaw — 1/29/14
Closing Argument - By Mr. Leech
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fire, because it occurred three different times in three
different locations.

One can argue that perhaps if there was just one
fire, one toilet paper roll that had been caught on fire,
perhaps that was just a reckless incident baéed on somebody
playing with fire and being reckless. 'But we know that
once the act is repeated multiple times around the same
time frame, that that is no longer reckless, that becomes
intentional. And tﬁe officer testified, the fire
investigator testified, that based on his training and.
experience, this was clearly an intentional énd malicious
fire.

We know it wasn't accidental, also —— in other words
not accidental by virtue of an act of God or faulty wiring
or some other innocuous ‘event that causes fires —- because
of the location of the fires and where they started. It
essentially started in t%o carpeted areas in the ceﬁter of
the carpet and expanded from there. There was no faulty
electrical.wiring anywhere near any of the sources of
ignition in this case. So wé know that those fires didn't
just start on their own, or start as a result of a faulty
outlet or an act of God. For example, an earthquake
breakingva gas line which then igniteé, that didn't occur.
There wasn't a earthquake on June QOth. We know it wasn't

lightening, there was no storm on June 20th. And, of

State v. Shaw - 1/29/14
Closing Argument - By Mr. Leech
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course, logic tells you that lightening will not stfike on
.the inside of the house as opposed to the outside.

So we have ruled out the other causes of the fire
that are common in this kind of é setting. Wé have
established beyond a reasonable doubt that the fire was
started intentionally and that it was done with a malicious
intent based on the -surrounding circumstances.

We don't know whether or not an accelerant was used
because the testing wasn't completed to verify that. I
>believeithe investigator testified that the burn pattern in
the family room, the largé burn pattern, was copsistent.
with an accelerant, but he can't téstify that that was his
conclusion. And we don't have to establish that an
accelerant was used to start the fire, because not all
intentional fires require accelerants.

But mostvimportantly'what we . know is that the
respondent was involved in this‘iﬁcident. I can't say that
the respondent was the only person responsible for this,
but the evideﬁce shows that. It's possible that he had
accomplices,‘that there were peopie with him when he did
this. But largely, that is a speculative inference based
on perhaps the.voiume of the evidence, the amount of
damage.

In the fingerprint stipulation there was an

unidentified fingerprint in the residence. That is not

State v. Shaw - 1/29/14
Closing Argument — By Mr. Leech
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unusual. People have lived in that residence. People have

been in that residence that were not the respondent. We

don't know who the other prints belonged to on that lamp

post -- excuse me -- the floor lamp. But it doesn't

necessarily mean that an accomplice or somebody, to the

respondent's exclusion, is the oﬁe who caused the damage.
We know that the respondent lives very near this

residence, so it's convenient access to him. It's a vacant

<

residence up for rent nearby where He lives, within

half-a-mile driving time, if you take that contorted route

in the exhibit, which is obviously the paved route a car

{ would take f;om his residence to the-victim residence,

which is listed as .52 miles on the Mapquest. A respondent

walking or on a bike can take a more direct route that will
take him less time to get from his home to the victim
residence.

We.know the respondent was ‘throughout that house on
the morﬁing of June ZOtﬁ because of where the prints were
found and the DNA. There were prints found upstairs.
There'weré prints found downstairs.- The stipulation
indicates that there were prints -- that his palm print on
the point of entry, that was essentially in the bloody
friction impression, was identified aé beiﬁg his. His
print was found on a piece of broken glass on the ledge of

one of the windows on the interior. His print was found on

State v. Shaw - 1/29/14
Closing Argument - By Mr. Leech
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the floor lamp in the dining room that was knocked over and
damaged. And I believe there was another print found on a
window. So we know that.he was throughout that house.

oHis DNA was found in threc different locations in
that house: Point of entry and then the wall, the hallway
wall and the lower level in two areas.

We know that the respondent is, at a.minimum, an
accomplice and most likely a principal. And, again, he's a
principal based on the fact that that is what the evidence
Showc[ We have evidence putting him in the house. We have
evidence ty%ng him to tho vandalism by virtue of where the
prints in blood are found, the fact that it's
contemporaneous with the burglary and the vandalism. We
know that the respondent is the one who committed this
crime. Whether he was doing it on.his own or with others,
makes him equally‘culpable.

And finally, Your Honor, I would like to touch

briefly on what we believe the defense will argue, which is

lesser included or lesser degree. I believe Ms. O'Loughlin

has provided you a WPIC, and myself as well, reckless

burning first degree. State vs. Hobart (phonetic), I

provided you a copy of that case and I handed that up. -
That case indicates that reckless burning is a not a lesser
included of arson in the first degree because it does not

—-- reckless burning includes elements that are not included

State v. Shaw — 1/29/14
Closing Argument — By Mr. Leech
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in arson in the first degree.

Now, arson in the second degree is a lesser --—
excuse me -- a lesser degree crime and I think the Court
can consider that.

However, I would submit te the Court that the Court
cannot find aréon in the second degree based on the
evidence before the Court because the diffefence between
arson 1 and arson 2 is the Court would have to establish or
find beyond a reasonable doubt that this residence was just
a building, not a dwelliﬁg. That's the disﬁinct;on between
l1st and 2nd agree in this case, is that the residence that
was damaged was an active.dwelling.

The fact that it was vaéant'between six to 18 months
does not change the characterization of the home. It
simply establishes that they were unable to rent the house
during that timeframe. There'é no evidence that the homeb
was being.converted to a different use, such as a
commercial property or it was uninhabitable.

There's a case, State vs. McDonald, which is at 123

Wn. App. 85, it's a 2004 Division'II-case, where the issue
was the,defendaﬁt had been convicted by a jury of burglary
and the defendant.appealed arguing that the lessef included
burglary second degree should have been offered to the
jury. And the Court indicated that -- in fact, in that

case, the home that was burglarized was vacant, it was in

State v. Shaw - 1/29/14
Closing Argument - By Mr. Leech
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the process of being remodeled. A wall had been torn down
by the home owner. The front steps had been'removed by the
homeowner and a trench had been dug around the house to
work on the foundation of the house. And the Qpinion
essentially actually said that the house was essentially in
a state of construétion. But %t determined that the jury
had the right to make that factual determination, even
given those facts. .And the jury obviouély found that it
was a dwellingh a residence, because of the circumstances,
evenlwith those facts, whiéh are clearly much'more ~— are
clearly —-- the facts in our case are much more clear that

this is a residence, because it wasn't under construction.

| It wasn't being in the process of walls being taken down

and plywood being put up and stairs being removed. It was
simply .a vacant property in pristine or good condition, as
Mé. Mbajah testif:zed, at least prior to June 20th.

So I would subﬁit to the Court that the Court can't

find arson 2 in this case because the facts indicate that

this is clearly a dwelling under the case law and the

definition of dwelling.

In closing, I would ask the Couft to find the
respondent éuilty beyond a reasonable doubt of each and
every one of these crimes. Clearly, heﬁis the individual
who committed this incident. Hié prints and his DNA are

found throughout the house. Contemporaneous with extensive

State v. Shaw - 1/29/14
Closing Argument - By Mr. Leech
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vandalism, we know this. vandalism didn't occur previously
because of the tining of the witness statements from the
neighbor,.the off;ce: and the mailman. 2And we also know,
based on the fact that the victim routinely checked on the
house and did so that morning, that the damage occurred
during that time frame of roughly 9:00 a.m. to noon on June
20th. |

I would ask the Court to find him guilty as charged.
Thank you. |

THE COURT: Ms. O'Loughlin.

MS. O'LOUGHLIN: Ihank you, Your Honor.

The State has not proven beyond a reasonable doubt
that Conlan Shaw -s guilty of arson in the ﬁirst degree,
and there's two major problems in this case with regard to
that issue. One -s the State has.not shown that the fire,.
in fact, was an‘arson in the first degree as opposed to é
reckless burning -n the first degree. And we're not
arguiﬁg it's a lesser included, but we're arguing that's
what the State has proven. The State hasiproven a reckless
burning in the first degree, not an arson in the first
degree.

(Reporter interruption.)

MS. O'LOUéHLIN: The Court should find the
respondent not gu-lty of arson in the first degree.

To be guilty of arson in the first degree, a person

State v. Shaw - 1,/29/14
Closing Argument - by Mr. O'Loughlin
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must knowingly and maliciously start a fire and damage a
dwelling. To be guilty of reckless burning, a pefson must
knowingly start a fire and thereby recklessly damage a
building. |

What might have been presented to show an arson in
the first degree has not been shown in this case. There
could have been statements from thé respondent. We have
none of those. There could have been use o% an accelerant.
We have none of that. There could have been some motive to
start this fire knowingly and maliciously. We don't have
that. Witness stateﬁents, we don't have. Physical
evidenée, we don't have. There could have been evidence of
burn patterns in the carpet. They cogld have known an
arson in the ?irst degree. We don't have that. Other
forensic evidence, we don't have.

kThe fire marshal, who was the State's own expert,

can't say it was an arson in the first degree. and he, by

his own admission, did not do a thorough fire

investigation, which I think is significant in this case.

The most he could say definitively is it was an incendiary

fire. And I asked him what does incendiary mean? He said,
someone igniting a fire kpowing that it should not be
happening. That could be consistent with someone playing
withvmatches, is what he said. Sb,by his own definition of

incendiary, which was his conclusion with regard to the

State v. Shaw - 1/29/14
Closing Argument - by Mr. 0'Loughlin
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fire, this could have been a reckless burning in the first
degree and not an arson in the first degree.

He was not able to say whether accelerants were
used. He said it's possible but he couldn't rule out the
fact that accelerants were not used in this case. He had
no idea what kind of ignition was used. Could have been
toilet paperL Could have been something else. He couldn't
testify to that. He was not able to say how long the fire
smoldered, which I think is significant in this case.

The fire marshal really Jjust raised quest;ons but
answered none.

If there's going to be a charge of arson in the
first degree, the investigétion really should be
commensurate with the charge inithis case. We don't have
that.

The evidence is consistent with recklésé burning:
Starting toilet paper on fire and recklessly burning the
carpet. |

So we would ask £he Court to find the respondent not
guilty of arson in the first degree based on what has
actually been proven by the State has been a reckless
burning and not arson in the first degree.

Second, and probably more importantly, there's been
no showing beyond a reasonable doubt that Conlan Shaw is

the one who started the fire. Each witness has said they

State v. Shaw - 1/29/14
Closing Argument - by Mr. O'Loughlin
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could not tell how many people were in the house that
morning. Fingerprints and blood certainly show that Conlan
Shaw had been in:the house and that he was cut by broken
glass, but nothing shows he started the fires.‘ There are
no fingerprints that connected him to the fire. There's no
fingerprints on any kind‘of accelerants, no fingerprints on
the toilet paper roll, no fingerprints on a lighter. We

don't have statements, we don't have eye witnesses, we

~don't have forensic evidence, nothing that shows that

Conlan Shaw started the fire.

Arson is a separate and distincﬁ charge from the
residential burglary and malicious mischief in.the first
degree. "It has its own specific elements and they Just
haven't been met here. And proximity is not enough.
Washingtonvcase law is replete with a,referénce to the
presence alone is not‘enough, and that's really all we have
in this case is them showing that Conlan Shaw is in the
house and there had been a fire. You.need something more
to show that he started the fire. and we just don't have
thaf in this case. We donft even really have prdof as to
when the fire was started. Fire mafshal said he doesn't
know how léng the fire had smoldered. And Ms. Mbajah had
been in the house a day or two before-aﬁd we don't know

when the fire started or how long it had been going.

‘We're asking the Court to find the respondent not

State v. Shaw - 1,/29/14 .
Closing Argument - by Mr. O'Loughlin
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guilty of arson in the first degree.

With regard to'the réckless burning and the
malicious mischief, the evidence did show that Conlan Shaw
had been in the house, but not a sufficient showing beyond
& reasonable doubt to Support malicious mischief in the
first degree. There is no showing who else was in the
house, that there could have been other pPeople in the house
on that day and there was no showing as to who did what.
We're pretty much left with conjecture, and conjecture is
not enough. |

Obviously, Conlan Shaw was not wearing glovés but

his fingerprints were only at a few spots of the house,

possibly the ingress and egress places in the house. The

window that was on the southeast corner, I-believe that's
thelone thét was —-- where the officer said'that —= thought
the ingress had occurred. And thén there was another
wihdow on .the main floor where there was a fingerprint also
where he could have‘left the house. But there's no showing
of fingerprints anywhere else in the house, except fof with
regard to the floor iamp. But other than that} we don't
have fingerprints in the other parts of the house.

Again, presence alone is not enough. We would ask -
the‘Court to judge the malicious mischief and the

residential burglary beyond a reasonable doubt and find

that they haven't been met in this case.

State v. Shaw - 1/29/14
Closing Argument - by Mr. O'Loughlin
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THE COURT: Is there anything else?

MS. O'LOUGHLIN: No.

THE COURT: I don't need to have rebuttal argument.
I'm ready to make a ruling.

I'1l say flat out I'm going to find him guilty as
charged on all three counts. I think there's overwhelming
e&idence of guilt.

True, it is circumstantial evidence, which is
supposed to be treated the same way as direct evidence.
But the physical e&idence that's demonstrated in Exhibits 1
through 89, the stipulations regarding the DNA and where
the DNA was located -~ both on the outside of the window
the inside of thebwindow —— two places in the lower
hallway, the fingerprinfs. Obviously, there's no question
that the respondent was in the house, that he broke into
the house. And there's no question that therefs an arson
in the firstrdegree in ‘that he’knéwingly and maliciously
caused damage to a dwelling. 'The;e's no question it's a
dwelling, and it was knowingly and malicious;y_becauseiof
the physiéal evidence in three different areas.

The first area that was testified about is a large

area of carpet, which certainly indicates that it was

knowing and malicious and an attempt to destroy or damage
the dwelling. The fact that there were other locations

where fires were started, it is just lucky that the whole

State v. Shaw - 1,/29/14
Judge's Decision
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house didn't come down. And that's what arson in the first
degree is about.

It's not a reckless burning. It's intentional
because of the three different locations, priﬁarily, and
the inference that can be drawn from that is that it's
intentional.

The malicious mischief in the first degree needs to
be damage that is separate from the fire damage. And I
think that Ms. Mbajah testified and Exhibit 92 demonstrates -
that —= although it's kind of mi#ed up in terms of fire
damage and smoke damage versus other damage —- there was
overwhelming damége tO'the'hduse: Thé windows, thé
furniture in the living room, the glass table that was
broken, the lamp that was broken, the chandelier that was
broken. The fact that the respondent's fingerprints were
on the lamp that was broken indicates he's responsible for
the malicious mischief.

I.can only go on the evidence that's preseﬁted and
not speculaﬁidn that it might have been éoﬁebody else. I
have overwhelming beyond a reésonéble doubt circumstantial
evidence that the respondent is responsible for each and
evefy one of the acts. | |

I do want to say for the record that I found

Ms. Mbajah very credible in her testimony and Officer

Pincham were both very credible and I think made the

State v. Shaw - 1/29/14
Judge's Decision
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State's case, There was no contradictory evidence

presented.

So, again, I can only base the decision.on what was

presented in court, not on some other speculation.

So I-think that's all I need to say. We need to set

a sentencing date.

THE FATHER: Can I ask a question?

THE COURT: No.

Three weeks. -February 12th. Mr. Leech, is that
going to ﬁork? It's short of three weeks, but that's
because I'm not available in three weeks.

MR. LEECH: I believe so, yes. I can make myself

available.

JUDICIAL ASSISTANT: 9:00, 8:457

THE COURTI: 9:00.

Is there anything else for the record?

.MRJ LEECH: I assume you want to set a revocation
for that same datev

THE COURT: Yes. February 12 at nine o'clock.

AR
M\
AR
AR

AR

State v. Shaw - 1/29/14
Judge's Decision
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SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF PIERCE

DEPARTMENT NO. 20 HON. KITTY-ANN van DOORNINCK, JUDGE

STATE OF WASHINGTON,
Plaintiff,

vs. No. 13-8-008¢2-8

COA No. 45959-1-1I1I
CONLAN JADEN SHAW, ’

Respondent.,

STATE OF WASHINGION )
) ss
COUNTY OF PIERCE )

I, Carla J. Higgins, Official Reporter of the
Superior Court of the State of Washington, County of
Pierce, do heréby certify that'the foregoing comprisés a
true and correct transcript of the proceedings held in the

above—-entitled matter.

Dated this day of 2014.

Carla J. Higgins, CSR
Official Reporter
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COURT OF APPEALS DIVISION I OF THE STATE OF WASHINGTON

STATE OF WASHINGTON

)
)

Respondent ) CAUSE NO: 45959-1
v )

) .DECLARATION OF

CONLIN JADEN SHAW . ) . '
)
- Appellant )
)
Comes now Nancy J. Pringle and declares as follows:

On January 28, 2014, as we were walking down the hall to the courtroom | asked our attorney,
Jean O’Loughlin, if Spencer should wait in the lobby since he was going to testify. She said no
he can come in the courtroom as he will not be testifying. | told her we had made it clear that
we wanted both Conlan and Spencer to testify. She told me to sit down and be quiet because
the prosecutor didn’t have a case. 'When the trial started | tried to get the judge’s attention,
the judge told our attorney to please inform your clients of the proper procedures in a court
room. | sat back down because | wanted to stay in the courtroom. The prosecutor, Mr. Leech,
began hi§ stétement. Again | raised my hand when Mr. Leech was halfway through his
statement and I said he really doesn’t know and we — the court cut me off. i was toid to sit
down. When Mr. Leech finished his current statement he asked if we should make a record of
who that was. The Judge asked who are you? |said my name is Nancy Pringle. The judge said

and who are you. | said I’'m Conian’s grandmother. '

Page | : Attorney at Law
2607 Bridgeport Way West, Ste. 2C
Tacoma, WA 98466

253-566-3383 Fax 253-566-2248
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The judge said so for everybody else in the audience, it's not and interactive process. It's a trial
in which evidence is going to be presented by the attorneys and the witnesses. We are not
having a conversation. Okay?

At this point | feared | would be asked to leave so | sat down. | had wanted to stop the trial as |

did not trust our attorney. |she had full control over Conlan and she was not conducting

herself in his best interest.

Our family had met with our attorney a few days before the trial and the family made it clear to
her that we wanted both Spencer and Conl.an to testify. She said that the présecutor didn’t
have any evidencef She stated that there is no way they can prove arson in the first degree, so
all charges would be dropped. She said since Conlan had disabilities, Autism, General Anxiety

. and was Easily Persuaded — the prosecutor would tear him apart. We said we steel wanted
Conlan and Spencer to testify. When we were in trial, she wouldn’t let them testify. | wanted
to stop the proceedings because | did not want her as an aftorney at that point. | was aware
that due to her caseload she wasn’t able to properly conduct the background to help Conlan.
She had two meetings with Conlanvin private and Conlan beliéved everything she said -- so he

listened to her when she told him what to say at the trial.

During the trial the judge told Conlan several times that if he wanted to speak he could, that he -
did not have to listen to his attorney. Conlan said no because Jean had told himto say no. She
was telling Conlan what to say. He had paper and pencil and during most of the trial he was

doodling.

At the end of the trial; the judge said guilty on all counts. Sara Lier, Team Child, ask the court if
she could submit documents for the judge’s consideration before the sentencing date. The
judge agreed to reView the work and the packet was handed to her. Sara had compiled a file on

- Conlan including some of his medical records. This is what she left for the judge to review. Sara

Page2 : : . Attomey at Law
2607 Bridgeport Way West, Ste. 2C

Tacomz, WA 98466
253.566-3383 Fax 253-566-2248
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had been working with us and the Tacoma School District and Conlan was admitted to Jason
Lee Middle School under a 504 Plan.

On the sentencing date the judge was asked if she had reviewed the documents, The judge said
no, she hadn’t had time.

After Conlan was charged, we started tracking back on the dates. We Wanted to know what
Conlan had done on June 20, 2013. We learned that Conlan had been with Spencer around
10am-2pm. They had planned td meet on that day. On Wednesday, June 19, | had taken
Conlan for his last session with the occupation therapist at Mary Bridge Children’s Hospital. We

had had 12 sessions, all at 8amon a Wednesday. Conlan has dysgraphia, finger and hand
control limitations.

I certify that | have satisfactory evidence that the GRANTOR,

» 1
Nancy J. Pringle, JWW&// Q ( %}&ignedthis instrument and acknowledged
‘ ~— .

it tb be his free and voluntary act for the uses and purposes mentioned in the instrument.

Given under my hand and seal of office this \&) — _dayof /J\/\d\ .ZDM
Wby,
Wi g7 <
\\‘\\} b..g.e'?dy;'o ' NOTARY PUBLIC in and for the State of Washington,
S o |
SQ)'.'.‘\ 4,;:..‘9 z Residingat __ <1exv ¢ C(}Jﬂ—k/
S O NOTARY @ T  Residing .
E,“,’\:- PUBLIC ..". OZ § Commission Expires 07 /o\J22YT

: Attorney at Law
P : . 2607 Bridgeport Way West, Ste. 2C
e ‘Tacoma, WA 98466
253-566-3383 Fax 253-566-2248
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COURT OF APPEALS DIVISION I OF THE STATE OF 'WASHINGTON

STATE OF WASHINGTON )

! )

Respondent ) CAUSE NO: 45959-1
v )

' ) DECLARATION OF
CONLIN JADEN SHAW . )
' )
Appellant )
)

Comes now Donald Gordon Spencer and declares as follows:

On June 20, 2913, I was with Conlan Jaden Shaw, from about 10:00am till 2:00pm. We were at
Conlan’s residence, 3928 North Defiance Street, Tacoma, Washington. | woke Conlan up when |
came over around 10:00am. Conlan ate as we talked about what | needed from him. He used \
the computer to loqk up information for me, mostly employment possibilities. Conlan was .
always showing me how to play simple games on the computer and he also helped me find

things on Craig’s list. _ ' -

{ was in.court every day of the trial. Conlan’s grandma, Nancy Pringle, had toid Attorney Jean
O’Loughlin {Conlan’s attorney from assigned counsel) that | was there to testify as to where
Conlan was on June 20, 2013. We traced the date back through the unemployment records |
had to submit. The first day of the trial Nancy Pringle told me | would probably have to wait in
the lobby until called to testify. Jean O’Loughlin said ! didn’t need to stay in the Lobby.

DECLARATION T T A ALLEN WALKER
Page 1 ‘ : Attorney at Law
2607 Bridgeport Wey West, Ste. 2C
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I have dyslexia which is a4earning disorder marked by severe difficulty in recognizing and
understanding the Engligh language on paper. It is marked by a severe difficulty which can lead
to spelling and writing problems. It is not caused by low intelligence or brain damage. | made it

through the 7 grade although | didn’t learn to express myself well on paper. Back then they

didn’t have classes or teachers for exceptional children.

I certify that I have satisfactory evidence that the GRANTOR,

Donald G. Spencer _f;/ 0 ey < ”*/f;' signed this instrument and acknowledged

it to be his free and voluntary act for the uses-and purposes mentioned in the instrument.

Given under my hand and seal of office this_75___ day of M/L 2014
o Edteteci %@J@v@@

N NOTARY PUBLIC in and for the State of Washington,

- S Residingat __/Qdpruz. VIR
.— My Commission Expires &.@ N ‘5 /510(5
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