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THE ERARONEOUS DEPRIVATION OF A PEREMPTORY CHALLENGE

N WASHINGTON STATE CONSTITUTES REVERSIBLE. ERROR

MWITHOUT A SHOWING OF PREITUDICE.

An occused pecson has a f}shf o partidpare in Se.\e.c\-‘mj an empaneled

:)vm( \a\, 'Qot\r and wgartial means, Bartsen . Kemucm! 76 U579, 85, ‘\oe S.cx.

112,90 LEL 24 63(1980) ; State v. Teby , 170 Wn. 2d 74, 884-85, 246 P. 3d T6(20w),

U.S. Const. amends. &, 14 ; \Wash. Const. act I, secrion 22, Acticle T, section 22

contains $1‘for\jer‘ povections juo.mnree‘mj e ﬁ?—w To trial b’ Bunf Than the fedecal
. ¢ 4] DY
Constitution. Ltoy , 70 Wa. 24 ar $8H (ﬁ’hr W agpenr and defend’ mandares

defendant’s fefsonal pacrtnicigarion n al staqes of ety Se.\‘e.c:ﬁon) ; See Stare N.

4 »
Wiliams -~ Walker , 17 Wn. 24 889,896 n.2 , 235 £ 34 AW3(ze \o)(‘:jre,arer protestian

Cor Jury Teial r‘-s\m-s wader acridle T, sections 2\ and A2 than federal consﬁ'ruﬂor),
The pefemeprory c\fu\\\e_njz s & “means of a.sfuﬂnj e Selection of a t{ua\i(\ed
b |
and Kkabiased ™Y ” Baxson, 476 W.S. ar 1. Even *rhous\-. The Fighr o peremprory

‘_—““\\“36 S not ?-“?\\t'-‘\ﬂj (ju.axrmte&d in The constrution , the perempTory a\al\enf

- L . ”
I One of The most Wmportant nshfs secured to the accused. Poinver v. United

Shares ,\61 U.S. 396,408, 14 5-Cr. N0, 3¥ L. Ed. 20% (\sw\.

SUMMARY OF FACTS PERTAINING TO ERROR

Because Two dalternate jurors were empanclled on Meredith’s JUTY panel , the

4rial court Nad an o\»;\'\jaﬂon pursuant to CrR et(eX) and CeR 6.5 o provide
Meredivh with e\s\-n— peremgtory (‘.\\a\\mses and the State ej\r)\m yecemyTery ‘cka\\enfs,
£or o ¥oval of V6. TThe trial :)udse exphicitly made v Knewn Thay a Yoyl of 14
Premptery C\\a\\enﬁes Would be made available. RP 5. TThe trial court erroneowsly
alowed on\\l Seven geremprory c\'\a\\ef:je.s ‘o each ?a(’h’._“-\\s fact s ac&nom\edsed

sevecal times T\'\rouﬁ\ow\' the Staxe’s Supplemental Response Briel, pp.4-12 , and

s Supported T the Sworn declaration of Brew Purtzer, Meredivhs vria\ aworaey,
-‘Z—o\\ow‘mj his feview of pertinent tral documents, Moreover, the Stare has proftered

L4
& declaraxica Srom ¥ral fose cutoc, Tames Schackhr, f&sardinj “he Number cand

exercise of ?ertrﬁer C\na.\\enses in this Co.se_"' Su.pp“ 3(‘. o Qesp.,Q.\D

MASvec the prosecution and defense exercised seven geremgrery c.\nod\enﬁzs each,

only 12 jurers had been empanelled and seven wanselecred jurets Cemained,

p §



The court Then empanelled the next two rors, No. 35 and Wo. 34‘, withour a\:(:ofd‘mj
Meredith the Gppottunity o exercise his Hinal peremptury c\m\\e_nje. The couct sat
\H Jurors , and looth jurors, No. 35 and No. 3, deliberared 1o a Verdier,

bur‘mj the Course of the 10l ,4he Jurer in seay \2 (Tvxor No"}ﬂ) Was excused
due 4o Macss. R 44l Ar rhe close of the case ,the courk fwndemly selected
TUror No. 7 as the alternare ® b excused bebore deliberstions . RP £03. Berw

jurers , No. 35 and No. 39, wece empanelled the petit jury.

THE TRAAL COURT FAILED TO ADMHERE TO THE RERUI\REMENTS of CrR ©.5

A“‘i Time the tourt selecrs alternate \)urors ,u[é‘at\\ Rurty Shall e earitled
o ore peremptory c.ha\\e,naa for each alteraure Jeret e be selected .”‘ CeR ¢.5
(%Q\'\as“us added). ©y Maa&u:ﬁnj that " each Qarty Shall be entitied” 1o additicnal
pecemprory c\sa\\e.nju when the court seats alfernate jurers, the Court fule 15 Con-

See I

[ . "
srrued as ?reSumpﬂue\».' imperative and ogerates Yo clfeare a a\un-s{

Stare V. Keall 125 Wa. 24 (4L, 1%, 881 R 24 lowp (\'qqq)

The *rial court failed 1o allor Meredith an additicnal peremprory chc]\eaje
for eath alternate Jurer despive the fnandatory \cunsua3z of LrR 6.5, yer it added
TWo alternate jurers ¥ the panel. Addcﬂol\al\Y , Those Two added Jurors. deliver—
ated in ¥he Verdicvs rendered.

The “rial court’s Sailure 4o adhere o the direcwive of CrR 6.5 constitured

[( .
a ‘marerial depacrture from the established Standards agplicasle to the exercise

ot pesemerory c\rm.\\enses " See Stave Bird , \36 Wash. App. 127,132, 148 . 34 \0=8
(aooe). A \\\'\3&\(\1’ s entitled to have his case submitted tv a :‘u\r\' selecred \n the
maanner re:tu\red \m, \aw ; Wt the selection s nor made subsfam‘\o.l\\’ n the manner
fequiced by law, an erroc may be elaimad wivheut s\now‘mj prejudice , which will be
presumed. Bur ir will on\7 be presumed wWhen there hes been a marerial depacture

from the Statuve . State v Tingdele, 117 Wn. 24 545, o0, 817 © 24 850 (1aa),

A matrerial departure §from the Sratu:\—on’ Scheme Yor se\ecﬁnj a ;)un’ cesults n

presumerive Q(‘es\.\chca ('e.iu\r‘ms teversal and femand tor aew 4rial. \d.at Go2-03,

N L, See State's Awendix c, Turv Canel Chaty



THE STATE ATIEMPTS TC MISCHARACTERIVZE. OR CONFUSE “THE ERROA

be,sq‘.re, vhe Stave’s concession or atKr\aW\&:\Semenf of the trial courx’s error
&ew\sm\s Meredith ot s entivled peremptory c.\ml\e.nje , ¥he Srare attempts To confuse
of mischaracrerize the <eUroc \97 ('emax&‘\nj that “The court never even ‘denied’
the petitioner his e'\jm. cha\\en3e .»’“w. Staxe’s asservion 15 6F no Import As the
terms “depr‘wu\" oand “demed” are used \n‘kerchanjea.\a\s{ 1A a4 SyNOnNOMous Centext
(‘eﬁaro\‘\ns Refemprery C,\\u\\t’.r\jes. Ths '\n‘\'e.fc\wamjeq})\a usaje s QounA -r\nroujho.n

M\Ir\ad case law. A orime example s found in Golden v. State , 2006 OK CR 2

(OK\O.- Ceim. Apo. 100() :

< ¢ 3
‘We agree with Mr. Golden Ther the Tl court's erroc  depfived him of hic

Sfm'wton’ r‘\j\w 0 nine peremprory cka\lewyzs a.nA s Ceastitutiond ris\fn © due

plocess of |aw“, at W52 (e.mq\ms‘ss «Aderb;

“ A twis case , The Ttial coury caused Steuctura\l etcoc \'>\’ (Ae,n\l\ns) Mr.
Golden +he complere array of peremprory challenges which e was eattled oy
Dlokoma Yaws, ar 1155 (emphasis addes).

Whichever Synonomoeus ceatexr 15 used , bovh the ;’.r(oneou.s “denicl” 0 The
e loneous “&aeﬂuo.-\—\on” of a defendam’s pefemprory c\wa\\en«je or STaruvery \-’uj\-« Yo
execcise a Qeﬂ’—m?\'of\( d\a\\enje Censtirutes feversible erfror Without a shou:;nj o
prejudice wadec \JJo.s\-.‘mjhn \aws.

f\d&’\fmna\\y , the Stare wischatacrerizes the error as “¥tial escoc. The
Swaxe's ass2tvion thav l(a.n\, a\\e.se.:l eccor n aeg\."m:) CrR M (?:) n Ths case s
frial etcor s e“ﬂm\‘f ncocrect. Whis erfor occurred du.r'-r\a The :3“‘! selection

process, nov c\u\"inj The gfesentarion of the case vo the :)““1' See Hines v.

Eromotro , 658 ¥ 24 661 (‘3\.rN Cir. \‘(8\)( Ou*ﬁj\vr demial of Ful aumbar of vereme-

*br\l cha\\mse.s may Vitally affect 'm-resr"t\' ob a:)u.r\( selecrion ?(oce.ss“)

THE STATE MIASTARKENLY CLAMMS THAT THE TRRONEOUS

DEMNIAL OF A PEREMPTORY CHALLENGE \$S NOT A STRUCTURAL

ERROR OR AN ERROR REQAUIRING AUTOMATIC REVERSAL

WITHOUT A SHOWING OF PRETUDICE

The depcwaticn ok Meredith's rfq\-\f Yo éxercise a pefemptory challense
-~ v T J
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(Lu\& Qufsicipate in the gelection of all jurer who deliberare ia Wi c.asb S a
M J

sttuctural etcoc under Washington plecedent.
., :

The ¥rial court’s misapplication of +he sequitement ok Cr® 6.5 impcoperly degrived
Mecedith & a fecemerory c\no.\\e:\jé to Which he Was entitled and his oppoctunity T
e.xe,rc:\“se, a peremgrocy cka\lenje. on all jurors That fendered a verdicr in his case.

N\», impatcment ok a party’s c‘:j\n— A0 execcise o Qergmefor7 dna\\mjz Coastitures
feversible eccec wWithout a S\'\Gw\nj of Qre‘)ua“c.e. As such, hacmless ecror analysis

does ot aw\\l.” Staxe v. Evans , VOO0 Wa.Ag. “157,7174 , 998 €. 24 ’573(9.000).

The Supreme Court exp\ig‘at\.( O.Aoy're.& The raason‘mf) of Evans n Stave v.\reen,

W2 Wa.24 423 ,93\-32,26 0. 3d .Q3G=(éoo\). In Nceen ,4ne court held that i€ 'S.Lroars

delivesate and fender a Verdicr alver the court has ‘\mgro?erw denied the defendant

the oppoltunity exercise a Qe_mm?-br7 swike Yo Which he s entitled the ercoc

is Structuval aad reversal s retu\rul Jd. ar 432,

The \no\dinss and \05‘\:. of Evans and Nreen a® instructicnal in Meredivh's
case. The Trial court deprived Meredith of Wis ﬂj\m R exercise a gefemprory chal-
\enﬁe T which he was  entitled’ under CeR 6.5. The premise ok a peremerory
challenge s That the accused need aov entify a specific basis on which o chal-
\emse o pacticular jurer, and therefore ,The accused person s aey required 1 Show

thar « particular Jut‘or sat on the case swheuld have been excused. Td. atr A31.

\nsread, de,rnllf\j e acwused the (‘;3\'\1’ to exercise « gerempioery cka\knje Yo uhick
he Was entitled s a Qun&a.me_n‘ra\ ercor undarmin'-hj “the ?m—ejrit\l of the ttial
process. 1d., avr 931,

Vo Stare v. Sicd, V36 Wa. App. 1277, 118 P.3d 1058 (\sw. 2 .woe), the trial coury

misapgplied CrR GM (Xa) / mismmn\vnmunﬁnj an acceprance of the Yy panel as a

Peremprocy ('J'\u“enrf, , resu.\ﬁnj in Bicd l’e.ce,'w‘mj one less geiemeroty chu\lu\ﬂe To

Which e was earitled under CrR oM (X)) and CrR 6.5, \a revérs*ms , s court
[2 (4

concluded = l[A\S Sur Su?re,mz, Courr \ras held , A"‘l impairment of a Qatty's

(\3\-\1 Yo exercise a gecemprory challence constitures Ceversible ecror without

»
a S\nm»‘ms o ?(e,\‘)u&‘iw. As such, hacmless error does aet aQQ\\'j Bicd N 36

Wa. Aps. ot \3“\(1\;.0-\—‘% Stare y. Vreen , 43 Wa.24 ax ‘l%\(tu.m-\nj State V. Evans,
\0O Wn. Ag. ax '7'1'-\\.




“The \no\din3 and Voge of Bicd s instrucrive to Meredivh  as well. As in Mecedivh's
case, The ttial couct’s misagplicarion of a court rule deprived Bird of o peremptory
cha\\enje t wWhich he was ‘c\wgu\\\l entitled, As ta Bird , the ercor in Meredith's
case Cequires an Automatic reversal of his convictions . Furthermore ,the theory
o Which the State proffers thar AR MOST , the Courts erroc here was an
ow_rsib\\-r n m‘-scouni—\nf) houw many geremprocy c,\rm\\enses Vod been exercised oy the
Qariies ," constitutes a per se fevemsible ercor Under Bird, as well.

Mered'w;n used the Seven geremptories he was allowed. Wowever, the courr
sox two addivicaal jurers as alternares and Meredith was unable 1 exercise o pec-
emgrory c\na\\enﬁz 4o Which e was entitled. Tust as Buans’, Vreens , and Bicd’s Fight
1o exercise an entvitled ?tremef‘\’or\' c\na\\enje was \mpaired c,onsﬂww'mj teversitle
ercor Witheutr a S\nowh\J ot Qresu&lce ’ \i\ﬂew‘\sz—,'ﬂ\t deqduo.ﬂon of Meredith's
envitied petemetory c\nu\\ense Yepaired s Yawsbul c'\f)\-n— T exercise a Reremeyory
C\na\\easa constiTuTing Teversible efror Witheur o Shewing of prejwdice, e Sacr
Thar  the deprivaton of Merediths Cighth geremprary Challenge was the resulr of
a tisapplicarion & a court rule (o.s \n B\rd) tather Yhan o m'\saﬂ;\‘\m\'icn or wis-
re,aA\nS of RBarson (a.s a Buans and Vreen) is of Ne moment, The Fria\l court’s
Failure 1o adhere to the clear dicective of CrR 6.5 and +o deprive Meredithh
The (‘13\-«- To exercise a geremptery c\na.l\u\ja Yo which he was envivied re:tuires

o new teial. V(e?.n, M43 Wn, 24 a+ 432 ; Evans, \00 Wa. App. or TTY y Bicd |, \36 Wn.

’

Agp. ot 134.

Contrary Yo the State’s assection , State V. Veeen s vahid law .

“The W.S. Supreme Court in Rivera v. Tlinows, 556 U.S. 143,162,124 S.Ct,

A4, 1456, V73 L .Ed. 24 320(:10001), held thar ¢ States ace free to decide, as a

marter b $tare law, Thar a trial courts mistaxen denial of a peremerory
v
C,\-\a\\e.r\jo_ is fevecrsib\e eccor per se. In ivs Comparison & various Syaves’ \no\d'\r\js,

e Court made ceference v \Aa.shinj-'ron’s Qrecedent, c_'n-r‘\n3 Stare v. Veeea \H3,

Wash. 24 ax 427 -’51(aw\\,\n5 Auromanic feversal fule 4o the erroneous denial of a
gecemprory Q\nu\\emse).
«
Since the Court in Rivera held that [\:leca.u(z (eremerory c\-\a\\enjes ofe

within the Sraxes’ province “o Yfant of withheld , The mistaken denial of a



State - provided Qefem prory C\na\\enjo. does not, without more , Viclare the Yederal
n
Constiturion, Rivera v. TWinois , av 158 , vae Court, in the Federal constiturional

sense , and o5 the Stave here cocrectly asserts, e_CCe,c,ﬂoeL( ovecruled Ywe ho\A:nj

of LS. v Anr\‘u\on‘. lr) ¥. 34 \\32(Q‘“ Cie, \“loﬂo) WS uu(;p\icafion of the antomatic

J
teversal cule n "&AUA\ :)ur\sQrudence.. Rut that s & no moment here in Meredith
tc . .
Since.  Stave law detrermines te C.onseTLe,nc.e.s ol an ecronecus denial o(l[a. pecemg-

»
‘tor\A t\na\\enje‘ Rivera v. TWiaos, ar V52, and Was\n‘.njvon appellure Courts do nor

fely on he Niarh Circwit to determine state law \ssues. \n te detention of B.EE,

V12 Wa.2d 37 .6, 256 £ 34 357 (R009).

ln the wave of Rivera v. Illinois , \:Jas\\‘mj-\-un Staxe Continues T adhere to

iTs pfecedent that, for purposes ot Staxe law, the eCroneows denial of a peremgtoty

dna\\ense constitures Structural or fec se Cevecsible error, See State v. Paumies

76 Wn. 24 29 H6,288 Q. 3d \26, ll3‘\—35(;>o\1), a posr- Rivera v. Tlliness case n

which the \b&s\\\r\z\)ﬁon Su?reme Court Sqad\c'\ca“\' ces State W Nreen 13 Wa. 24 ar

A30 (“olen‘.a\ of peremgrory c\\a\\emﬁe, " Stcuctural error,B noa "\le.n1 \imnired
)]

)
Class of tases compfising Strucrural ecror.

Mocecover, other States , ‘Q'o“ou.\’m3 the United Smres Sugreme Court's Qfenouncement

wa Rivera v Thiaoys mav n3 ir clear that. the States that opted To apply an auto-

matic ceversal fule — gre-Rivera v. Tincs = were Qermited v do so. See e.q,,

People v. Mecker, 15 NY. 3d 625, 662-63 , 42 N.E. 2d 248,417 N.¥.5. 24 29 (2010)

(m”ssnken denial of o peremeprory dt\a-\\enje. wader New Yorx law mMandutes automatic
reversal ;" we gefceive no basis Yo degary feom our e.x'\sﬁnj precedenc, .. and hol&
That the un}usﬁ‘ie& deaal ot a Reremgrory C.\v\c.\\o.nja Violates CPL 270.25(2) and fe‘(u\rzs

A}
fevesrsal withour (‘e:)arA  harmless error.) ; Commonweatth V. Mampton, 157 Mass.

G2 \M , 928 NE. 24 97,427 (aow\(g'wu\ Yhe \me@ortance of fefemptory c\,.o\lenﬁes
n Swmve .J\LﬁSquAQl\w,u[wle. continue 1o adhere ¥ the View ‘\’\wad’,“‘o\’ purpeses ok

»
stete law , Yhe efronecus denial ot o peremptory cb\a\\{ny Cequites Avvomatic (EVefSc\O.

Since the Supreme Courr in Rivera v. Tlingis , supra , concluded thar States

are free to decide whether an erfoneous deaiad & a peremgrory c,ha\\enje ce_z(mres
automatic reversel wnder Stave law , and precedent in \k)as\\\ns‘ton holds that

Such o palstake Wader \oo,s\-\\njﬁ-oa law mandates gutomatic reversal , no\—h‘.nj

in Rivera v. Tlinsis distuchs \K\ash‘mj\-oﬂ ?recu[en-r: Yor this feason, the Sta-te’s

« 3
assection thar WMeredith’s reliance on Vreen Yor an automaric reversal , \oased



”
Upon structucal eccor, is Uu\a.vck'\\\n3 s ungersuasive .

DUE PROCESS VIOLATION

The Stare inaccurately argues The froposition Thar Trial court error in apply-
\na Stake -provided fules or Statutes rej“““"f) eremptory c.\na\\enjes' ¥ et a Nislaxion

of the United Staves Cnnsﬂ'\'uﬂon,\nc\u&ns due peocess. The Srate cites Rivera

¥. TMiaots , 556 U.S. Mg \24 5.Cr. 1446 (Zooq) n cantronﬂnj s \Ssue. Bur several
Cougts , '\nc\u.a‘m3 Rivera , ave made W clzar 4hat Some Such efrors (‘e:zjxrd'\n:) The
ectonesus denal or loss of an entitled Refemprory c,\,m\\enﬁe can viclute o deleadants
due Qeotess (‘".3\“;,

ln o WS, Supreme Cours cases, Ross v. Dxlahmoma HET WS, 3L \D8 S.Cr. 2273,

\o\ L.Ed.24 B0 (mz\ ond Unired Stares v Nacvinez-Salazac 528 US. 304 ,\A0 S, -

Cr. 774,45 L.E€4 24 192 (’J.Ooo)J The Court held \a each case — Ross \n stotre

Coutr ; Mathinez -Salazar ‘a kederd court — the defendants used « pefemitacy nal-

\enge ® re.m(k{ the 1trial courys ecconeous denial of a For-cause c\\a\\uja. and,
thereby did ot “lose” a peremprory t\'\q\\ef:je, »

The Ross Courr held thar “the (rij\\‘f‘ 1o geemptory C\'\a\lenses 1$ denmed or
'\mQC\'\reA) only f the defendant does not recewe That which Stave laws ()\’cv‘triest‘

Ress 487 U.S. ax 3A4. “Bur he recawed A\ thar OWlanema law allowed tmim ,ond

therefore Vs due process c\-\q\\usc ?o:\\s.» 1s, a} ai,

The Muttinez- Salazar Court cencluded That Mattinez-Salezas was accocked

The exact Aumber of gecemptory c\-\c.\lenses ,n (‘ece‘nl[incgl ?rec'\Sel7 what Federad Yaw
llowed : e cannor 1’@.(\&\0\7 assery any Jiclution of Wis Filth Amendment rijm

Yo due Qrocess." Marcxinez- Salazac, Supca ar 317 (Cl‘\"\:\ﬁ Ress  ax ‘\\) . See also

Rivere . Tlaois |, 556 W5, ar \59 (ca+‘.n3 the due Qrocess analysis in MuFtH\Q’L—Sa\:.m)_

L

lo Stave v. Fire , 145 Wa. 24 V52, 34 0. 34 \218 (Qoo\), the Courr held thet

becawnse defendant feceived vhe number of Qare_me‘ror.‘ c,\'\a\lua%es under the \m,g,

the Tra\l court did nov den\, Wim due Process, A\‘f\nowy\ Vire did aor e_x(,(e,ssiv

Y

Ce R
mention the phruse due Qrocess, ir Cwes the due glocess analysis ia Marctinez -

Salezar 1a adogring That Case's holdiag. Fice , ax Wo2-03% (ciﬁnj Marnaez - Salazar,
52§ P.S- ar 315 Ross v Oxlanoma, 187 W.s. B (1ass).




Norious Kederal courts have addressed whether ecrors \’eﬁo\f&\n3 geremptory

c.\r\a\\anses violure due grocess. See United Sraves v- Baker \0 €. 3d V374, 11om (qmtir.

\qc“’s\(c.iﬂns the \no\A;ﬂ5 of Ross v. OMlanoma ,HET W.S. B\, 89 (\25%)) ; Vansickel « Whire,
\ol F. 24 4573 (a™cu. H‘W)(Au.e_ Qfocess (’Rj\m's were Vielared becanse  Nansicrel was

env\ed o Tuenty Refemgrory d\a\\tnses and \he Ceceived only Ten. This stare ﬁ3\w
Ao pefemprory c\na\\u\a}es s a State- cfeared \i\aarh, interast Qrorected \ox, +e Your-

feenv~ Amendment 1o the C,ansﬁ"mﬁm\). Posr'Rwera v. Thinois cases ° Varwer w.

¢
?\'\1\\\9: LN E Suge. 24 300 (w‘b.N-‘l. 30\0}( Cif\nj Ross 1. Olaoma , &t ¥4, (Pa\'Kaf'S

due process c\'\a\\énse st Fail ,Since e teczived the mumber of Qeremgtory C\n&\\c.njes
»
o which he was enritled under Now \/om Srate \aw. ) AcConl, e.q., \bi\\oué\n\,:‘ g-

Peclman , No. 03 Civ. 33458 BLe FM(S.D‘ NY. «Sloo*b(" Because Yw'\\\ovs\n\o\;& has Failea

o demonstrate That he Was deprived ot the S‘\‘A‘\‘u‘\'o\"\\w'?(esc(\\oe& number of
»n .

c\r\c\\(e_njes , There has been no due process Violatrion in This c&se..); Tu.r\rﬁ ~-

Esree , 375 Fed Agex. Bb71, 870 (lo’” Cie 20\0)('\10\\0\»&1 the \'\a\Air\S of Ross v.

Delahome ,HET WS ar 8, while mmk‘mj relerence v Rivera u. Thinas ; SuPla  ax \‘l§3>~

The Niath Geeniv Coiuninal Handleocow , C»O?\/f\s\'\‘l’ it le 1Y (‘Y\C\ﬁ\e«) RBender

e

and Co., \nc), seexion \Q.O3(@Yc)' c\aar\-, Stares 3 &5}».4— Qrocess would be viclotved

it & trial courr pecmitted a defendant v exercise Qe.we: than the number & peremmr1

) .
c\'\u\\e,nf)e,s authocized |a'7 law, see Wnived Stetes v. Nartinez - Salazae N F 34 653 658

»
(qT“ Cit. \‘-'NS). This \'\oldinj Wwas abBirmed 1n United Staves v. Mactinez~Salazar, 52% U.S.

304,120 5.Cr. 774 (2000).

Under the Cirtumstances here in Meredith of tria\ court efroc in Qroxl'ﬂdil\j
Vim wirh fewer than vhe Aumber of peremprory c\r\a.\\e,njas authorized by Wshinj‘bﬂ

law , CeR (a.“l(eYO ana CrR 6.5, and the pertinent case law cited above ,

Meredivh's due process r‘-j\nrs under Washington Constitution , art. |, section 3, and
4

the WU.S. Constitution, Amendment \H  were c_lea.rh’ viclated,

EQUAL PROTECTION VIOLATION

Meredivh maintains his claim that his peremprory C\r\a\\enje_ ecroc \fiolated
s r\ﬁ\m xo e,atua.\ provection, and thus, \s Constiturional. A< o defendant Qros-
ecuted by vhe Stave of wush;c\j\-on , Mecredith has a Fighr o be provected wnder the

E(tua\ Protecrion Clause of the wa.shinjton Consfituﬂar\’ which (e(tuires the Same

B



Treatment as any other person Similurly Situated With respect Yo the \esiﬁma.\-e.
pureose of the law. A defendant in vhe Same @xacy Circumstances as Meredith
in &« Qe\am, e¢riminal teial comprised o V2 ,\‘)urors / Q\us a2 alrernate Jurocs s \Tw.rans
teed under Washington law T recewe erj\wr pecemprory c‘_\na\\enf)o.s Pursuant o

Crd (M4 (e)(\) and CtR .5, Maredidh was erroneous\./ pfovided only seven

such Q\\a\\enjes . The xtial courts failure w0 adhere v the mandeatory direcrives
of whese ceiminal cules and “rear Meredith vhe Same as any ovher gefson
s‘\mi\av\~1 Sitwared Wirh respect t© the \e«j&‘ﬁmam purpese of the law violuved MereditWs
\"tvj\m' o et(um\ Qrotection Wnder arficle |, S2eron VL, and Under the Fourteenth
Amendment of +the W.S. Constirurion.

A\ﬁ\ou.j\n many erfers '\nvo\ij the denial of a peremprory C“A\(Ms’l oate not
of constirurional dimensicn, Meredith has esrdblished that the gacticular ?efemq‘mf\,
cha\\enje. ecror in Wis case = the degrivaron of his Staturorily - mandated pefemptory
C\r\a\\e:\:a)e — Wiolured Vs Constitutions| due process and ezcm\ grorection c‘\j\ms
under the \Ams\ninjw'on Constitction and the U.5. Coastiturion. Therelore, Contraty
10 the Statre’s assaction, the eccor OCQurrinj &ufir\3 Mecredith's :)u.n’ selection

. (£¢ N A
Qfocess s a  Constitutienal ecror,

MEREDITH DID NOT WAIWE WIS RIGHT TO EXERCISE HIS EIGHTH PEREMPTORY

CHALLENGE..

The State cocrectly asselts that defense counsel Sailed o object or call
the efcoc %o the attention of The tcial court, But the Citcumstanctes do not shew thar
Meczdivh Knew of er had any intent to Wawve lhis ﬁs\m 4o his eis\nt\-\ envitled qer-
emptoty Challense. Waiver “ordinarily applies 1o all Cighrs or eciveledges Yo Which a

proty 5 1l 3 ¢ 3
. » 4
2cson 15 \eaaly entitled ond 15 the lnvearional and voluntary telinguishment of o
¢ N 1 {

»
Knouwn ("\3\‘“’{.‘ me\)NSK\L v. Yartmers \ns. Co. ; BH Wn. Agp, 2‘13, A55 , 428 P. 24

\\1"((\"@@; see alse Wagner v. Wagner, 45 Wa. 24 44,102, 621 . 2.d \27‘((\‘180)
J v

((l i k A » A . .
Waiver 1§ the ntenticnal (‘e—\\n((u\s\\md,l\f of a Knowa righr. ). Courss \r\&uhje. in every

feasondele presumpvion aqains waiver of fundamental ri\e)\rﬁs. Glasser v. United States,

3V US. 60,70 ,62 5.CT.H5T, € L.EA. LSO (lfHL) . Civg of Bellevue y. Acrey, \03

Wash. Ad 203, 207, 691 € 24 457 (0%8‘1). A \acx of objection alone is acr Srou.nds

‘:nr a waiver, State v. Frawley 18\ Wn. 24 H52 ,Hed , 334 0. 34 |ou(aow).

Waiver s a matter ofF intention , tannot be iaferred from oversij\m' ot



ﬂeﬁ\'\se,nca , ot doubtful oc Amb‘\juous fectors , &ad The burden of de_monsfraﬁnj Waiver
15 on the pafson asser.ﬁnj a riﬁ\nr has been waived :

[b&awe—r} m&\( (‘esu.h' ‘chM an eKefCSS cgs(‘ze_menf,or bé incer(‘e,..l 'Q’\'"WV\
A Shances ‘mAaco.ﬂnS @an tarent to wawe . Thus wawer \s e.ssenﬁa\\v a matrer ot
intention . Ne3\33¢nw / ONeFsight of ‘\’\«ou.shf\ess.-\ess does nor create . The intenticn
To (e,\'mzu\sh The r‘.%»w or &A\I&nf&3& must be proved , and the bouwrden 1§ Gn Yhe

pocry ¢\a\m‘m5 waiver, Yombrosky V. Farmers \ns. Co., 84 Wa. Agp. «t &55( laveenal

divations o«-n‘mul\

Euen \'\nou.s'\ Meredith's defense counsel faled 1o object 4o The Ytial ourt’s
eccer, there s no indication that Meredrh knew ot and “\ntenf\ona\\\{ and {o\unfaﬁl\.‘
(e\‘\m(u\sked his ﬁj’hr to s e"uj\w\\ Qitemqfon' c\wa\\uje / Thetefore , Merediths

geremprory C\'\a\\enje iSsue 1S preserved Sor agpeMate review.

EN 2. For insrructional pwrposes , see State v. Yederson ,No. 67926-\-1 (aors).

la this unpublished case, Division One held thar because the fecord did not
show Pederson ¥new ot and inventionally and \lo\untaﬁ\sl (e\i:\ctu'\she(l his ﬁj\ws
to the addirional gecemgrory c\r\a\\mse,s e was entitled 10 wnder CeR 6.5,
imgaicing Vedecson's fight T> enefcise a Qecemprory c\m\\enje. , the efcor was
Presecved for appellate (eviews despite counsel’s fallure 4o call the error wo the
awenticn of the rial court. Revarsal withour a s\\ow:n3 of prejudice Was fequired.

RAP o (M‘) does nov prevent & Coufy Crom c,or\s‘sAe_r‘mcLS auvthorities Cited

n an unQu\o\‘\s\ned Court of Apgea\s opinion OF %om \l‘\eu.)'mj the &ﬂq\ys‘\s wan ‘
unpublished opinion &s insrcucyive, State v. Golden , WA 0. fipp 68,17 0. 34 587(2002).

FAILURE TO OBTECT COMNSTITUTED \NMEFFECTIVE ASS\STANCE OF COUNSEL

Meredith's trial amorney , Brew Purrzer, was \nethecrive For Qo.i\'mj to oboyect
10 the rial Court's ecror eivher bicause he failed 0 feseardh vhe awl‘.mb\c
cules vhar goveca The re,imregk Qumber o peremprory cka.\\e,njes o kcom just

plain o\lef$\j\'\f’ ol those tules. See Supp. Br ok Per. a0 2,13 ; Reely Br: of Per., pp. 13-15.

e
As agplied o w(lS\-\'u\j\'on ,the ho\&;ns n Padille v. Kentucky, 554 U.S. 356, 13%0

S.Ct W13 ,\76 L.EQR, 24 %4 (aow\ 15 en affirmation of an old fule of State cConastitu-

tional law — = the duty Yo provide etfecrive assistrance of Counsel includes Yhe Juh'

RYe)



A1
To feseatch and agely Felevanr statutes. \n ce Pers. Restrmint of Yung=-Cheng Tsan,
yung 4

183 Wha. 24 944,96 ,351 2.3d 138 (2019).

Had Mr. Pucrtzer been c_onsc,'mus\-r aware of the re.ctu‘\ramen#s ot CeR 6H

_g_élg and CrR 0.5, e grogerly would Wave raised on dejection du.ﬁnj the pre+rial
co\\01u1 for clec\e,\\nj how Wany Jurers to call 10 the Veaite whea the Yrial 3043¢
exe\‘tf—"*\‘l made ¥aown that Y yurors would be. empanelled and 4 Qeremp«—or.r
c\r\a\\ev\3es would e made avalable , YwWe Qeremetories Shock of what s re;(u\reA
for W :)\Afofi. Rke 5. There's o Stlateqe or Yacvwical benehit ® K:\ow\ns\~1
fece'we a \essec number of geremprory c,ha\\e,nses T what youre eonitled.

The Stare’s assertlon thar afrer exuc'\s‘mSj seven ?Q.(emr\’on’ c\r\a\\mses ;
“he deﬁe{\se decided not 1o exerase s lasv one RS °°""'P\”e\7 wnaccurare and
unfounded ; as There noﬂ\‘.nj 10 of outside of the fecord 4o support Such a cluim.
Had Me Pucrzer been aware ok vhe applicalole cule of been made aware by the
teial ')uAﬁe that Macedith was entivled to €xeraise an eis\-n\-\ Reremprory c¢hallen g
he would \ave objecred of afempred w© Use thar Q\Shﬂn c\-\a\\emse dur‘w\sw
exera\sing ok gesemprory Cha\\énscs , evinced \:7 Wis swora affidavit ,declar‘mcj
thar ﬁ[\:“\e, Toial coury allowed bn\~’ 1 peremprory c\m\\er\:)es 10 each {)arh“) and
“Wad e ,the defense , been alforded an additional pefemetory c_\-\a\\enf)e , we
would ‘have Ag@mhd" used i+ 4o our a&qo.nto.se \:7 e)ccu.'s‘mﬁ one of the CDl\ow‘mj Su.ro(s?’

Altec ejﬂerus‘\nej a\\ ?Ql‘e.m?foﬁ.‘ c\.a\\e.nje,s Mr. Cutrzer v\now'\nj\‘ believed he
was authofized ,f\f 15 expecred that he wowld Sijn the :)un.’ selection Sheet. (he
Svare’s Assertion that  This is evidence Aot the Party has raxibied or s saxistied ,
With The ury se\e cxion Qfoc,ess“ s imeaterial 0 the fact thar Meredivh
erone,ous\7 feceived \ess than the Full cosmplement ot Qeremp‘rorY c.ka\\cnjes
that stare law entitles him.

“.An &tofney's Ignorance of a« éo'\ﬂf of law thar 15 fundamenwl 1o his case

Combined with his Q'a‘\\urc X0 ?ifcofrn basic researcth on Yvat eoinr IS a 1(1'\'\1'—

»
essentia\l example of unreasonable Qu-i-ormance nnder Steickland . Hinton v.

Mabama , 5711 U.s. 134 S. Cr. 1681188 L.Ed. 24 1,4 (201).

Mr. Purtzec's deficient Qufrormanc_a n Qa\\'\nj to feseacch and apply or
assecy a.?e\\c,a\o\e Ce\eNant cules which \auﬂ-ulh{ envitte Metedivh Yus tull
complement of pecemprory challenges eontribured o led +o 4he Qer se eversible

ecror of Meredith not ceceiving W fall complement of peremprary Q\-\«“enjes

W



o« A
to which state law Suara.nfees him.  Where counsel's deficient Qe.r‘-ormanoz fesulred

y -
in a structural ercoc, prejudice will be presumed. ' MeGure v. Stenbun;,\e’s €. 34

“W10,418 (%T“Cir. \‘\‘\Es(he\d that When counsels QerCormnuz has \ed w0 an etroc

Ahat s NetT amenable to harmless etror anq\Ys'\s , bur fexlu.'\fe[&] Autromaric
A} - N
Ceversal, ?\‘e,;\u&\ce musy also be presumed $oc Qurposes of the Stricdand
o.t\q\ s“\s\-
) (c
['ﬂ‘r s impossible to determine wherher Structural error \s prejudicial ,
thetefore, ass\.\mlnj the Fadure okject Was not & Strateqic decision , actual

”» .
prejudice need nor be shown. Ouwens v. Wnited Stuxes 1183 F. 34 H3,6~l<\ e 1001);

accord Jowansoa v. Shecey , 586 F. 34 H3q, ”l"i"l((ow Ge. 2009) ;) Sware v Sublerr, \76
Wa. 24 53,132,292 % 34 115 (2012).

Mc Purtzers faluwe 40 reseacch and aﬂ;l., of assert the celevant Swruves,
as well as Ris Rilure object o the trial Court’s error, conThibuted t© and cesulred
tn a ?“‘“‘"‘P“’WdY ?Vedudiqq\ etroc , Thus const‘rfwhoac&\v \l‘\o\cd-'mj Merediths
Sixth Amendment right to effecrive assistance. ot counsel, fequiring fenersal
ond temand for & new +rial.

As well, Me. Pucrzer’s Ralure o objecr (eSu\;\ns An a Structul ercoc

Preserves Merediths Peremprory (‘,\Im\\e.nse issue For appelare teview.-

\F NECESSARY, MEREDITH'S PEREMPTORY CHALLENGE TRROR MEETS

THE STANBARDS OF RAP 2.%

(74 . .
Where ecror i stfuctural ; OWl ~RM’ 2.5 ana\Ysis 1s Sfrcx\s\nfcoruard . See ‘S\’me, v.s

L]
Easveching , 157 Waswh. 24 1167], ax 173 1.2 ,137 0. 24 525 (2000),” State v. Paumier,

76 Wn.2d at 54, I an erroc 15 labeled stractural and greSume;l ?re.ju&ciu\ ;T
Wil a\\da\‘s be ‘manifest eccoc o.We,u—\nS a Constitutional r‘\j‘m: in Other words, RAP
2.5 will agply ,but ir will alays be searishied because g rejrdice has been presumed

aad Strucraral ercors dd—\' harmless etror amal\,s‘\x. S<ee Easterling ,['LA.]. Moreover,

W wWaves sense 1o presume Qfejudiu_ despive the \aen ok oL,:)e_c,ﬂcn when an etrror
I STructua\ because by the Time we have decided an eccof is Stru crural  we
have already derecmined thar iv is ob Such an eqregious nature That W has
fendered the unAer\Y‘mj trial unbair and deprived the debendant of “vasic

> N . ¢ . N
Qfovectrions withour which No eciminal Qv\ms\r\mv_n-r may be feso.rd\e,ok os

\&



»
(’\M\damer\ta\\\’ Qa\r.‘ Stare . Tauvmer, \T60 Wn. 24 at B4 (T.Aeh‘nj Neder v, Unived

Svates , 527 U.S. 1,8-9, 114 S. Cr. \8a7, 144 L €L, 24 35(1999).

See also \n re fers. Rasrrainr of D'Alzsandro, \ 718 Wash. Agp. 157 MGl , 34

0. 24 44 (20\3). Y ANe sondro , ?e(’sam\ Cesvrant peritioner, Sarled o o\;}e.m Yo

o Syrucautal eeroc (gu\:\ic Tl rij\m Vio\aﬂob , The etror was Qreservek Coc AP?Q“OA‘G.
Teview , feTitoner (uised inellecrve assistance of appellave counsel cluim Sor counsels
failure %o €aise Hhe Structucal efroc clumnj direct ceview where yetivione would
heve been entirled 4 ceversal of convierioas ; gevition Was Sﬁ—\n‘red.

Meredith’s strucrural etroc of ecconeous depriwarion [demia\ of a peceme~
Yofy c.\'\a\\en5¢ meets the Standards of RA® 2.5 as WMustrated aboue and ia M}.
B of Per., 0.\

IMEFFECTIVE ASSISTANCE OF APPELLATE COoUNSEL “FOoR FAILNG

O RAVSE PEREMPOTORY CHALLENGE ERROR OnN DIRECT REVIEW

The State’s assertion That Meredith's claim of vhe erconecus deprivation of
his entitled peremptory C_\na\\ense “sShould ‘nave been faised in the direct appeal s
posinvely correct.

\A!nen a petirioner foc celief from personal testraint has act had a previous
Ogeorfunity o obtain :)uama\ review , as \¢ the case With a claim of lneflective
assistance of agpellare counsel, the 3en¢rA\ heighvened standard for reliel does

Not apq\v. ln ce Pers. Restraint of D'ANesandco, V78 Wash. App. at 410 (c'\ \-1n3 in ce

Recrs. Resvaaint of Coats 173 Wn.2d 123,132,267 € 3d 324 (200, {nstead , 1o prevail

on a clawm of neflecvive assistance of counsel, the petitioner musr demonstrate
the ment of any \63‘1\ 1esue apee\\un counsel roised ‘\ncu.lulume.l" or failed o

raise and also show That he of she was grejudiced. dDANesandro, ar HT0

(C,i*\'"u\j \n re Pers. Resveaint of Nevtherton , VT7 Wash. 24 “79%, 501,306 €34 4i% (Q‘O\%)"

see alse \n re Pers. Restrainr of Morcis , V76 Wa.24 157, 166 ;288 P.3d 4o (20\1)(&'\\-‘\(\3

Bmith v. Robbins, 5F (A5, 259,285,120 S.CT. 746, 46 L-EL. 24 T56 (2000 ; \n ce
Cocs. Resrraint of Ocange ,152 Wa. 24 745, 14,100 €.3d4 241 (200w)).
v

To estabhish deficient ?er%ormance. bs/ a?pd\ate counsel, Mecedith musr
Show Thar his appellate Counsel should fhave wnown, ourt Cailed, 1o catse +he

deprivation ok o peremprory c,kc.\\e,nje \ssue in his direcr appeal. See \n ce Vers.

\3



Restraint of Morcis, 176 Wa. 24 ar 167, To establish gre:)w\\ce , Meredith must show
that had appellate  counsel included the pefemptory c\r\a\\enje, sue ya lhis direcet.

appeal , Meredivth wWould ave feceived a new trial. See \n re Fecs. Restriar of

Nevherton , V17 Wa, 24 at 80\

Meredith's oppellare counsel , Jomes Lobsenz, should have Known Yo raise the
eccor ,as o Yhoto uj\.. excmination of the tecord, or trial \'ro.r\Sc.r'nF‘\’S , Would have
clearly re\lea.\go\ thar the Trial courm, un&lu’\\loca\\\, , would e a\\oﬂ-‘mj a 4otal of
1 peremetory c\\a\\anSQS,or two peremprory cka\\u\ses \ess than what is re(tu\rerl

wnder CeR ei(eX) @ad CrR G5 whea the trial Tncludes A alrecrnate Jurers . This

Total was Calculaved and C,onQerV\ecl durin3 Hhe qre‘rﬁef\ to\loiux' that toow plece
on the Cecord, See RP 5.

Constant to every burv Trial ace geremgfof\, cka.\\e,njes._mvz Court (ule oc
STatute soVermn3 the number of peremprary cka\(ensm the court s reiu..re.a\ ©
allotr ¢achw pacty has remained unc\r\a.nsed for Many qears. When a trial court Cails
Yo adhere % the fequifements cf the applicable tule and e,rrone.ous\s’ affords a
defendant \a a ‘\:e\om’ Criminal trial a \esser number of gecemprony ch;\lv_njes Yhan
Whar e of She 15 eatitled , it constitutes a Strucrucal of pec se feversible ecror
The traditioacl remecl-.' of automatic reversal for vhis ercor has been a constant
of Nas\-\msﬁ-on grecedent, as well,

C,Of\s'\(ltﬁﬂf) the Limited class of ercors which reiu\re_ automatic reversal withoutr
& Showing ot Qrejudice. , Such «s eccors resa.ro\inj vhe allerment and exerasing ok
peremerory challenges, W would be more than feasomable 1o oelieve that an agpellare
atroraey , Witk decades of expetience in Washingron agpellare law , Would be aware
ot such an ercor and (szo(s.( and Would ea.sil\( discover such an error, that's |
agga(em' in the transcripr, when C,ornb\n‘s the fecord for Qre\m\lmj or Winnable ecrofs,

“Aa aftorney’s \gnerance ot a goint of law that s fundamental vo his case
Combined With his failure o pecform basic research on that geint s a zLu‘mf—

»
essential example of Wareasonable 9e_r-¥ormo.na_ under dmriadand. Hinton v,

Alodoama , 5T WS, 130 5. Cr logt 158 LEd 24 1,4 (20w),

Mecedith's Yefemptory cka\\enf)e. e(tor Was Appcd‘en‘r. in the Tecocrd ,a._nA
Mr. Lobsenz , endowed with many years ot expecience , Should have discovered this
erfor With minimal ebfort dnd raised the issue n Meredith's dicect ""W“’“ The

Stave ,in Ws coaclusion, concedes o This M‘jumenf by S'rzd-‘mj 1“AN of +he issues

i



caised ia vhis portion of the PRP were known , could and should heve been faised

» . . @
W Yhe Adirect "‘??a"‘\- See Supp. Br. of Resp.,p. V2. la -Qwr, The Prfimary issue in

his direct appec\ was CeSo.rA.na peremprory c\r\a\\anse,s : Whether the Svarve's d\a\\enrje

Vio\ated Botsea v. K:anc_m‘ IA- at \0,

The Cailure of Me. Lobsenz 4o raise Meredivh's Qe(‘e,mp*ron’ Q\'\a\\enje Ssue
was not The proAuUr ot “Srratesk;“ oc ‘factical” ‘\'\'\'anins ; and v deprived

Meredivh of the opportunity T have the error deemed ger se grejudicial On

direcr A()?ea\. See ln ce Pers. Restrainr of Deange ;052 Wa. 24 at B4,
7
Mecedirh fiest satisfies the debicient pectormance prong of the nebfecrive

&Ssisrance ob counsel Test %a' S\\aw‘(n-) That counsel Should have Wnown Yo taise

“he feremprory c\r\a\\e,nje, Issue in Mecedivh's diceetr aPpaa\ Sea In ce Pers, Restraiat

ob D AWesandeo , sugea,ar M2 ; la re fers. Reswrainr of Morris, Supta, at 107,

. 3 ¢

Once a Qerivioner has shoewn debicient ?q,rf—o(mance. he must also Shew

That thefe 1S a Ceasonable Qrobab'\\i*\( Hhet, but for counsel's unprotessional
errocs , the tesulr of the ?(‘o(,aed'\ns wowd have been diflecent. A ceasonable

0y )]
Pro\oa\o'\\'ah‘ $ @ ?roba\:‘lli«ty sutficient 1o vndermine ceabidence in ¥he outeome,

Hintoa - Alabama CABR L.BEA 24 ax \D (((uo\'ir\j Steicdand  Hilb W.S. ar @quo_

\a n re Pers. Restrainr of Ocange , supta , av B4, the Coutr held vhar Ora.nrjgs
4

Public Trial Tight etcor Was ()resumqﬁxla\.' Rrejudicial ; 5o hat his appellant counsel’s
falute to fmise the \ssue on appeal was borh deficient and prejudiciel  and not the
product of Strategic of tactical ‘T\!\in\kinj._“\e Temedy Foe the Failure was o temand
for 0. new Feidl.

The Supreme Court atbicmed +he Orunge \'\o\&inj in la re Pers. Resvraint of

Mocris , VT Wa. 24 \ST, 16 , 28X X34 WMo (10\1\ \n Moreis , the Courr held thar the

pevivioner e@stablished grejudice because The Cesult of his ditect a\ypaul would Cer'rc-:\n\\,
have been diffecent had his appellare counse\ carsed +he puwelic reial Ssue , a
\)res\xmqf\va\\, ?re.‘)uo\\ua\ stTructutal etror, Vhe State nor Mocris ob:‘ec\'e& T0 the

eccor or tral. 1A, at WA . A detendant must have \Qnow\edje ok o rus\m' 10 Waive

Ww. T ar b1 (Uﬁnj State V- ‘)uu&e:n- THA W Agp. 7T, 505-07, 173 P.3d Q4¥ (’-loo'b).
\-\erc , Yhere was no discussion of Morris’ Qu\o\\c Trial nj\\'r betore vhe closuce |

Thus, we do aor Bnd ther Morns Waved hus nj\w T & Qublic e, Morns, ar \b1,

\n \'ea\lﬁl(rm:nj O(cmge ,the Courr concluded thar Moceis s entined to teliet

wnder his netfecrive assistance of appellare counsel claim because vhe efcor woulh

s



have ‘veen presumed pre.')udic,io.\ on direct review. No clearcer ?re:‘u.&aue. could be

estalolished . Morcis , V76 Wn.24 ar 66,173,

The ho\c‘\\nis ond \03\0 of Ora.nge_ and Morris are instrucrive To Metedirhs
ineflecrve assistance of appeMare counsel ssue. As Was the case in Morris, The
State aor Meredith objecred ™ The ercor at ¥rid\ , oond Meredith did not Waive
his Fight o an entitled gecemprory cha\\\enfso. of Wawe Wi Cignr fo exercise .,
The peremprory Q\Ac\.\\uujt error n Meredith's case Vs a ger se gresumprively prejud-
teial eccor. Had Meredith's agpellare counsel caised this \ssue on direcr Ceview , Meredith
would hhave fecewed a . new trial. Because he wounld have fecewved a new trial,
Mereditn was prejudiced b\, iy agpellate counsels “’a'\\;a.fe 1o Caise e geremprory
c\'\u\\a,.«je \ssue on direct appeal. Here , as in Morris , where appellate couasel fails
To foise & claim Where prejudice would have been presumed on dicect review,

0. peritioner s entitled vo felief on collareral review. See Moccis, supca, at ol .

Tum‘ma Tuv the Second ?ronj of the ine,“ac,ﬁue Assistance of ceunseal test,
Meredith Sheows prejudica becwuse he would have beea entitled to the beackit of the
pec se eresudace /G\.L'tamaﬂc teversal cule Tor This eccor on direct appecl and femand

for & new trinl. See Vn re fers Resvrainr o D'Alesandro, supm at H14 ; 1n fe Recs.

Restrant & Nevherton , supra, ar §02 ; la e Pers. Restrninr of Moccis, supm, ax 173 ;

{n e Qecs. Resrtmint of Ora.nrf, Supra , at §I4,

Because Merediths Sixth Amendment Fight 1o effecrive assistunce of Counsel was
Niolaved by his ageellare counsel , James Lobsenz’s, inetfecrve assistunce For
‘R‘.\mj Yo faise a gresumerively grejudidal ercoc on direct feview , Meredith s

enviled 1o a ceversal of his Coavicrions and femand For new trial,

MEREPITHS STRUCTURAL BERROR RE®UWUIRES A PRESUMPTION oOF PRETUDICE

WITHIN HIS PERSONAL RESTRAINT PETI\TION

The Strate a\\e,je.s thar Meredith must shoew actual and substantial
?(e,:)u-dlr.e. Within his personal restraiar getition Yo his claim of etconecus
deprivation 0? a Qeremptory c'hallmj». ; despive the fucr thar the efcor is a
structural eccor, o per se reversible ercor, \n the cast the Svave cived,

la ce Pars. Resvrannr of Cogain , W82 Wa.24 W5, 119,340 P, 34 8\0(20\‘0, the a\\eﬂu
JJ

public Trial rijhr efcor Aid ne¥ s fo a Structural , presumptive ‘ﬂ‘ejudtc‘ml level.

{6



Meredith's ercocr is d‘\S\"Inj\.&\s\—\o\\:\c. The erconeous denmial or deptivation
of ca entivled peremprory cha\\U\ja is uno_c(uwo:alh’ a sfruqar«\ efcoc, ond
o.\vaoo,s Considered o pe¢ se Qresuaxcia.l effor , Uader Wcuswmj‘roﬂ law. A defen-
dan~ rec.-z"w'mj a \lessec aumber of peremprory challenges than what he or she
s entifled has no peccewed or actual beneliv, ('..Oﬁff‘n.t‘v To the Gitcumstances
in C.o‘ﬁ‘m , Whete it s devermined he \ively benelitred from the privare ques-
Tioning in chambers. Be.’ms deprived of even one peremprocy cka.\\e.m)z in

violarisa of CrR G () and CrR .5 will always fesult 1n an impairment of

a defendant’s ﬁj-\-.f X0 exercise a eereme‘i—vﬁ( (‘,hallanje,, con+\n3eof on exhaustion

of all d\a\\e,nse,s Yhar the ¥rial court did allor the defendent, COnSﬁT\Lﬁnj fevess-

able efror withour a s\now‘\nj ot ?fe‘bmhce.. DSvrate v. Bird , 130 Wn. App. \27T 143

P. 34 l05% (b’-v. 2 aoob) ; Staxe Y. Nrzea , \43 Wn.24 423,26 P 3d 236(2000). This

etroc \s gresumed prejudicial on direcr feview ond Should be presumed
prejudicial in a PRP, as well.

Uader controliing precedent , a personal restravar petiticnel Can prevail
oaly i he or she shows (\)<a consTiturional eccor of the “trial’ Tyee they
caused actual and substantio\ prejudice ; () @ noncoastirutional ectoc
that inhefently caused a complete m‘;sca.rr\uﬁe, of justee ;(3) a limited
Aumber of constiturional ecrors wWhere prejudice inheres in the Prooe of

the ercor itsell, See Vn re Pecs. Restrainr o Crace , VT4 Wn.2d 335,843,280

P. 34 o2z (M\l)(EXF‘a\n'\nj thar a gevivioner whe groves ineflecrive assisrance
of counsel necessa(\\'\’ Shows prejudice on collaveral feviews ) ; (1) strucrural

et (ocs resu\ﬂns a automatic feversible ercor. \n ce Pecs. Restruint of S‘m:me“,

79 Wn. 24 538 , 607-08, 3 P. 34 \007 (2013).

Merediah's ecroneous deprivarion of a peremptery cha\\ense eccos de(’—\n\t:zli
‘;a\\s inte the fourth ¢¢T<’—3°f1 of Strucrura\ ecroc resu\ﬂnﬂ in automatic reversal,
and \'\Kt\-, fits iato the third C.a.\'e.so(\, , as Meredith has a\\esad a claim of
ineMecnve assistance of counsel for ‘Fa.'.\ins'ta tesearch and assert applicable
mandatory tules 30\1-&((\‘\:\3 feremprory chu\\e,nses and &\\ms T9 objecr Yo the
Yrial court ecror of Qai\\nj Yo grovide the required fumber of peremptocy
c,\—\a_\\q_n3¢s , 6 STtucvural etcoc ‘\nher‘m% o conclusive presumption of ere‘Ju.Aice.,
ln addivicn , Meredith has faised o meritorious claim ok \neffective assistance

ot O.QQe,\lcda counsel Yor farlure to raise Meredith's etconeous deprivation of ks

7



entitled peremptory c,\-m\\e.nfse on direct appeal [ Which may fit \ato the thicd
c.a.feﬂon’, as well,
Cc
Flhere s no s‘msle, fule thar a pecsonal festfaint petitloner Mmust Show

- »
actual and Swostantial ?“j‘*"‘& 4o obraia reliet ia all cases. la te Vers. Restratne

ob Stockwell, V74 Wa. 24 axr 605. The fule vhat ecrocs Which are ?resumefive)1

?(‘e:)udic,‘.u\ on direct appeal will je_ne.ra\h( Yoo presumed ?re‘éuA\c‘w.\ in & PRY s

stift 3004 law. T4. atr GOU-GS,

The State’s assefrion thay Meredith must show actus\ and substantial

?fe:)u&-w n his PRY, c‘\‘\"mﬂ \n re Pers. Restrainr of Broewie , 1718 Wn.2d 532,

539,304 ¥ 3d 4% (:Lo\%\, shoeuld be of no moment as Meredivh has faised

& meritorious claim of Ineffective assistance of appellate counsel for Qa‘x\an:)
To Caise Meredith's ecrroneous deprivarion of o pecemprocy cha\\en:&e ercor on
dicect appeal , where the ector Would have been deemed gec se ?fé‘\\uAi¢ia\-

See \n re Vers. Resrraint of Morris, V76 Wn-2d 157,16k , 238 ?.3d4 1140 (:lol:l);

- {1
See \n re Pors. Restrainr of DAflesandco, 178 WaifAg. 457,468 n. H( Because we

address the Qu\o\lc Feial r‘\j\w hete as neflecrive assistonce ot awe\\m—a cownansel
e\aim (emanuﬂnlj feomm D'AMesanars’s eachier direct aﬂeu\), we need not adress

"N
the Syandard discussed in Bfockie. /.

Vo sum, the trial coucs ecrconeounsly degrived Meredivh of his e'uj\nf\r\ pereme-

Yory (‘.\\a\\ense, in Violarion o CrR 6.5, vhus ‘wnpa\r'mj Meredivh’s Sruturory
r‘uj\m To exercise a peremerory c\na\\u\:je. ; Ceﬂsﬁf\mgj reversible eccor
wisur & S\\ow'm3 of ?fesudice under staxe law and erecedent. Meredith
AeNer waved or re\\niu\sha.d s r\s\m Yo g entitled Qe(e,me-\—o'r\( c\r\a\\tnse. Aor
his cidnt 1o execcise thatv cha\\¢n3e. Marediths trial aworney wWas inetMective
Loc Qa\\inj xo fesearch dnd assecty the o.whca\o\e tule and J:’a.i\inj o o\n:]eu—
v Ythe friadl court’s ecrcor. Meredivhes appelare aforney was “;neﬁ?ecﬂde. For
?a\“mj to faise the peremptory ¢\-\a\‘¢n3e erroc on direcr appeal , where
the evrcor would have constituted an automaric revecsal of Meredith's

convictions ond Cemand Qor a new trial.

Meredith assects that each Constituricnal issue on)ued Withia his

personal restraint getivion and Supperting briefs has been fedecalized
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ond Qa‘\r\\’ ?resen\'e.d To +his coury Qor (eview,

CONCLUSI\ON

Pursuant To the arrju.merﬂ's and Ceason‘mf) ?e("i'a'minj"’ra 4he ssues
Meredivhh as outlined n his Qe_rsona.\ Cestraint pention and Suworﬁm}
briels , Meredivh rasqec-r("u\\1 Tequests +this court Yo grant his petirion

for celiel , Ceverse his convictions and femand Lor a new Taal.

T, GARY MEREDITH  swear wadec the laws of perjury of the Stave of

wo.s\\znjron that the ‘core,%o‘\n?) AS Frue Aand Cocrect.

DATED , THiS dAy 0F MARcH 2\ , 2016.

GARY MEREDITH

Doc Ne. ABUTTY

STarFoRD CreEX Coaaa;:nms CenTer
Untvr HY |, CeLL B- 106

141 Cowusmnting WAY

Ascroeen , WA 48520

/éj@ W,
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DECLARATION OF SERVICE BY MAIL
GR 3.1

I, (aey MeRes i , declare and say:

Thatonthe X\ dayof MarRcH ,201¢ , I deposited the
following documents in the Stafford Creek Correction Center Legal Mail system, with

First Class U.S. Mail, pre-paid postage affixed, under cause No. H ({71 -6 - IL

SUPPLEMEAVTAL REPLY BRIEF OF PETITIONER

addressed to the following:

@ v =
QT Pe . Picice Couwry S = =
TR o
Sﬁ:g- of Sd%,;“Hmr;roA ?((ogg Tl - 2 =u =
b\\'- 2 Q3D lAcoma ﬂyg S ; g a + g
— » = =
450 Reo s1e 300 Reoom G4 = Z £ =
T [op] —
lacoma WA A8H02 Tacoms WA 93402 = =
4 = ::1

I declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct to the best of my belief.

DATED THIS __ 2 \ dayof _ MaArcw , 201 (s, in the City of
Aberdeen, County of Grays Harbor, State of Washington.

WITH ALL RIGHTS RESERVED.

7%4/6%«,

Sionature

Gary Mered i
Crinied N
c/o [DOC- 984111 UNIT W4 B-10¢
STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY
ABERDEEN WA (98520)]

SC 03] - Declaration of Service by Mail
Page 1 ot
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