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A. ARGUMENT IN REPLY
1. TRIAL COURT ERRONEOUSLY FAILED TO ALLOT

MEREDITH HIS FULL COMPLEMENT OF PEREMPTORY
CHALLENGES AUTHORIZED BY LAW RQREQUI\RING REVERSAL.

. Th ate cately assec s tecocrd does n

ceflect how many peremptecy cha\!enﬁ’g each party

execersed oc ik each party execcised all peremptory

- challenges the e allo

The State concedes thar Meredith Wwas eatiried % GRSM
peremprory c,ha\\e,njes fursuant vo CrR 6.4 @X) and @.5.

Although the fecord does mor reflect specifically which prospect-
e Jurors each party puemp\'or\\\.’ c.ha\luﬁe.d ™he tecord Is clear
ther the tna\ Court Wndicared it would be ?r""““"‘j a tovwal of
M peremprory cha\lenses. RP 5. \n relerence o how Many jurocs
should be called Wy, the prosecutor stated :

“uo Yo be sabe ... A% ?O'm,n‘f‘;c\“\, $rom either side bor
Qurposas of cha\'\en:se.s , and the extra Juross in case
There are excuses @or cause ,"

The prosecuvor's Qisure of 2% ?\adn\v translares as W juross,
plus VA peremprory c\r\a\\enaes , with (12) exten Jucors foc Cause
1o e.«tuv.\ HO Yjucors.,

The Trial 3\1«!3& expressed the Court’s intenvions bsl o.“‘icm'mj
those caleulations

“x was doin3 T™he math as the Srare has a\rmd1
done , that leaves us 12 outr of vhe 40, RP S,

By way of the caleculamions above , it's clear the triul woucr

\



\ntended 1o allor a Yoral of 1 peremprory c\na\\uuaes. Thece s absolutely
Nothing in the entire fecord that suggests Otherwise. Pursuant ‘o
CeR G.H(X) and 6.5, cach Qart\l feceives an uiun.\ fumber of per-
emgrory ¢ha\(en3e.s . The record ceflects Thet W geremptory c.hal\enses
were exercised. Resp's briet, Appendix A. Wt can 2asily be ascerrained
that each parry was allotted 7 peremprory chnllenje.s and exercised
all T they were provided. This conclusion 15 supported by a swoen
affidavit fromm Mecediths +aial attorney , Bletr Purvzer, Which Sepas-
txteh, coabirms the number of fecemptory c.\na\lenje.s each ?Art\, was

alletted and exerccised.

B, The Stare’s claim that there is no declammrion ttom

Mesedith's tTrial aMolney . Brett Purvzec, reqacding The number
—— v v J

of peremptory Challenges s now With out merit sinwe a

v
Lplocn afbidavit feon M. Purtzer has been submitred.

la Mr. Pucxrzer’s sworna a?—Pu.\uuir', he declares that he can
conclude as true and accurate the Pol\ow'ins :
I. The trial court allotred onkl 1 peremptory cka“enje.s 1o
each pafty. ;.
a. The exe,rc;;‘s‘unj of peremprory ch«:l\&ngu 1@0&?'0&4’. &t

sidebar

3. The defense exercised all 7 of s allotred pecemptory
(‘.\'\al\enjes ;

H., Hod the dedense been abborded an additiondl peremptory
c,ha\\enﬁe. , we would dd-ini-tel.’ have wsed ir 1o ouc olc\vw\faje
b\’ e.,mus‘i::j one of Aheee Qbse,c:\’\omxb\e, / undesirable Jufors t
Turors WNe. W, W, \b, (Su, attidavir for dem;\s).

\ Apendix A, Brew Puctzers 2
aCCidaviv



C. The Stare’s moticn To strive  the atfidavit & Rayanne

Robertson , Appendix B 1n supplemental loriel, s Cife wirh

Specularion and naccuraeies , and should be denied.

The Stare's assections thary Mg, Robertson's declaration 13

ond “ Ms. Robectson Vs vio ficst hand Vsnou)\u\nxe Qs Yo

]

“hea(‘Sc»’,
what ogc\;rre.d ot getivioner’s frial , See,c‘\cico.\H Avxin3 ‘)ur\' selection”
are inatourate and specularive , fespectively. Ms. Robertsen,
Meredith’'s mother, attended her son’s trial from vhe bejmm nse(‘ The
Ficse dm, T the end of vhe last dou‘ s eNery dm{ p OLT\'cC\nir\juc'\‘(‘S't"
Mand Wnowledee” the entice time.

The Stave ‘mawura-\-e\7 o.r'su-es Fhet i s even Waknown if the
pecscn Ms. Robertson Spoke o on The telephone was M furtzec, it
Vs indisputable That Mr Pucrzer Was the individual Ms, Robectson
sgoxe Yo, a3 well as feferred v, \n her abtidavit, Ms- Roberison has
wnown Mr, Purtzer ?rof'e,ss‘\ona\\-, for over 22 years and d¢¢in31e)7
Was ot Mistaken 45 T who she Spoke with and whar he specibically
Yo\l her re.3ar&'{n3 his tecollecrion of the number of peremprory
c\m\\ehju Mecedith was aMforded and how many peremprories the
defense exertised.

Ms. Robervson’s abfidavit did aor contain speculative mnattess
or \neo.rscu' as T what Somebod1 mijkr ‘T\?.Sﬂ(:\’ To , & Contained matters
T Whidk she, as well as Mc. Purrzer, weuld competrently testiby.
Coﬁfran, 1w the Stare’s arjv.menﬂ’ , the decluraxions Ms. Rebecrson
has mude in her abbidavit ace entirely celevanT Yo ¥ie \ssue av
hand , and are Supparted by Me Purrzec’s abfidavit as well.

The Stute’'s assertion That Ms. Roberason's alfidavit “\s

- - .., - .
Neither Swoln Nor Netocized s en»ﬁre\v in error, Ms. Rooertson'’s
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attidavir c,\u»rh' staxes in bold Text that iF is  SWorn as True and

Corcect Under genalty of ?ex‘)u.r\’ vee And \s not (‘eJ(u‘iru\ 1o e veritied

b\l (\o‘t‘an’ Qu\:\‘\o‘”

Ms. Robertson's alfidovit should netr e stricken . The Stae's
motion should ke deanied.

d. The Srate errcneously asserts thar even & Meredith

was \mpropecly allotred fewer Reremprory challenges

Pran e Was entitled , he must demonstrate prejudice.

“ « »
Whea ecror s S‘rruc,tu.rc-\, ple judice. is dlesumed ;

hacmless ercor analysis is nor applicable .

The Srate’s acqument Cails as our Supreme Court has conficmed
that “‘denial of o peremptory cha\\u\je, s Stcucrural ecfor. Stave v.
Paumier, V76 Wa.24 29,46, 288 P. 34 WLG (zo.z)(ci-mj Swmre V.
Veeen , 143 Wa. 24 923,930, 26 P. 3d 230(200). Appelluve courts grant

auromaric reversal and cemend Yor a new Trial Onh’ when errocs
are steuctum\ n natare. An ercoc 15 STruetrural when 'if“ﬂe.mo
savily fenders a eriminal trial ka\amcm-a\h' unfar ot an unreliable
venicle foc &e:termin'snj 5uil-r o innocence . W the efror s Structural
N Aatuse , 7 Warrants auromatic ceversal of conviction and femand

for @ new Trial. Stare v, Momah, 167 Wn. 24 140, 1449, 237 B, 34 321

(nocﬁb(ti'ﬁnj \Jms\\xir\q\zn v. Recuenco , BYY W.S, 212, \8-19, 126 S.Cr1.
w K .

2546, WS L.Ed. 2R Hke (ZooeXcC,g‘,ﬂnj Neder v, Unired Staves , 527

WS, L, ,Wq & Cro AS27,\4M L Bd. 24 3§ (m qsb,

. co.
Stewcrwral ercors are presumed ?ra:)u\i’c,ia\ because  IT$
»»
obten difficult 1o assess the ebfectr f the erter. Syuve w Wise

Ve Wn.24 v, 17, 28R €. 3d l(\%(za'\t)(tluoﬂnj United Staves v, Marcus,

H



560 W.S. 258, 263,130 S. Ct. 2154 , 176 L.Ed 24 V0\2 (2610)). Srructusal

(¥ . .
ecrofs are defects v the constitution of the Trial mechanism,

which dely analysis by harmless-ecroc syandards " Stare v.NTeen ,

V43 Wn. 24 ar 430 (clu.oﬁnj Arizona v. Fulminaore , HAA WS, 274,
304, W S.Cr. \24b , W3 L. Ed. 2d 307.(&4\».

Our Sugreme Court in Nreen, supre, expressed Thot sevesal

« )
ciccuits ave Fouad Yharmless ecror doctcine S‘\mp\.( tnagpropriate

"
W Such CircumstTances, Q\‘Hnj WS v. Annigoni, 496 F 3a 1132, U4H

(73
(‘T’“Cm \‘th Ihe erconeous denial of « ciﬁhﬂ ck peremptory chall-
enge \s S‘Kmp\~1 nor amenable 4o harmless - ecror ana\vs‘.s") ;LS.\

MceFeccon W3 F 3d 952 956 (e“‘ Cie. H%X«[w]z e jecr +he aw\icnﬂon

of hacmless error CLna\YSiS’ du the dentcd o a (ij\n-r Yo exercise perempt-
ory c,\-m\\ujes.% ; K3, w Bloussard 487 F. 2d 2V5,aV7 (SmCrn l‘i%)
(APP\"%Q{Q ok \rmrm\ess eLroC feNiew Tu dtm‘u\ ol a Peremptcrsl c‘\a‘h{ﬁt

“Would eviscerate The ri:)\m To exercite peremprocy d\a\\enje_s , because
it would be vivfmau., impossible %o dexrermine That Ltwe denial) ¢
Injurious Yo tha pecceived baicness of the RaNIT jury ,[w\s] hcu'm\css.")
¢ Yk v Raymack ladus. bac., 61 F. 30 147,100 (fz“”c-..-. msX" LAl

S\wu’inj of 9(&3\;&&&, 1 not \'gcl‘uc\rai 1o Ceverse a Verdier aftec
&emmSWaﬁnj :\m‘f [N S'm*u-fori\.” mandared geremprocy cka\lenje.
was impaiced . )

C—Of\s‘u\eﬁna Frat the ¥rial court committeh a STructucal
€ecror whan it deprived Meredith of hs LY complement of peremprocy

ch«\\uﬁu he Was S'm\-utorfwoenﬂr\ul +o , s convicrions mast

be reversed.

e. \b vWis eccoc does happen wo requite prejudice be Shown,
. \

Mecedivh can demonsrrate prejudice as well,
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Meredith conrends Yhat the ercor of ‘—o.'\\tnj 4o allotr Wim his
funt Complement cof peremptary t\r\o\\\e.njes 15 1dentical in nature 1o the
eccor of duu,:c\j *he proger use ol a peremprory thallenge , our is
ac,ma\lv more e_sre_s\aus becauvse the Ouﬂ“is\nf de.pr’wcwior\ means
one never even Mas vhe opportunity o attempt o use it
A\ﬂsou:)\\ the femedy is the Same wWith either of these Type ok
ercols = teversal wirhout a S\'\owtnj of prejudice — 5us‘r N case the
Cemudy may have chanjw and a show of prejudice is fe_c(w'\recl,
Meredivh can show Qejudice as demonstrated below.

Meredith is analogous vo_Yceen in ther loovh defendants
Wele de.n*tu\/&e,pr\vecl a ?ere.mpfor\’ (‘_hal\u\je , butr alse very
Similar as well in that had Meredith not been ecrenecusly deprived
one of his geremprocy cka\\u\fjes , he definirely would have exercised
it on one of The mulriple d\:jec:l—ioml:\e. /u.n:les‘irab\e, :)vxocs seated
o his Y- Yor excmple ¢

TJuror No. W, seat 3 Was ob jecﬁona\ai& due %o the facr ‘M:‘uro(s

d.m.\a\wex’s employer was Geod Samaritan Hospital where the vicrim
Was xamined , o8 well as beinj The emy\oxl_er of the Sture’s ‘\’ﬁsﬁcyif\j
wedical experts , Dr Bobhie Sipes and RN Michelle Russell. RP 45 of
Noir dire. This coallicr of interest Qosed the povential For The Jurec
o be Lajmstly wnhluenced Towards The Sture without prov‘\r.lin:)
Meredirh with vhe presumption of innccence, cons*-'nw*inj +he

Tyee of objectioncble /uadesicable Juror Mecedith would have
p«zxmp-tw'd., removed.

TJurors No. W, 5¢ar 5 and No. V6, seat 7 were borh ob}ecﬁcna\a\e,

as both Spoke of \:>e.'tr~.j Nery S¥OeY Qarents That Would allow their
Fecmer Yeenage children 4o attend only sueer vised gremp aerties,

churen Funcrions , School activities , and ‘Fmv'\"u\r-cqgm‘(ed dates,



3.

Both JUrers never wept cuny alcohol 1n the home . R 22-23 ; 15-26
of wvoir dire, Ta%inj lato account Ywese jurors' manner of sreicr, whole-
Some ?arwﬂ:\t\ ¢ ‘mc\m&ir\j o SWoayq averseness towards aleohol , the
Qacf har there Wwas ® be evidence ok \19\&&3 fe,e.nqse,rs wnsumins
aleohel , plus srestimony of Meredith \ncufm.:) g Covided ¥, Undoubtedly
Caused Yhese :)urors to frown ina b\s way and po"re,n'ﬁn“.’ develop
a preconceived novicn of dﬁs\cjusr Yowards Meredith , Whickh c[ua\i(:\‘ecl
Tthem as the Type of objecrionable / wndesirable Jurer Meredith defin-
irely would heve femeved with « peremprory challease . 3 |

A S\“ronj c\.rswnuﬂ' Can also be made thet Jurer 32 , Sea¥ \2
Wa s Q‘K'ﬁ'exne_\»’ objecticackle , as he was c.ka\\enja‘( for ecause Yot
vare,ssinf) $¥rong Biased views ; he QLW\LMJG, 'LJ(\S denied and \e
was "{m?o»ne,\ul , bur did et deliberate due to an excusal foo Waess,
Bt snce Yhe excusal could not heove been Yorseen c\urins the
exerasing ob peremprory CV\&\\Q(\J&S , TRIS fucer Was also very
eojecrionable .

A stmilar a(\a\obs’ can be drawa from Stave v. Bird 130 Wa. App.
VAT, \ME R34 wse (bN"L 100@) wn Which the defendant was e(roneouSL'

denied o gecemprory challenge when the ¥rial coury mistukenly Counted
an "&u.e‘france" of twe :)um.’ eanel as one of Bird's seven allotred
ReTemprony c\-\a\\enjes , Yhus c\qw‘w?nj Whim of a ?e.f"e,mp'i‘cﬁl‘ckcxuenje .
Dekense counsel objecred ba\ievit\s\nn— had exercised only six of
his c.ha\\znje.s and expressed a desire to excuse « ;\v.(‘es’. Bicds
objection was denied and e yuror sa¥ on the jury vhat convicred
Bicd. TThe Qour‘\" ob Agpeals Teversed , citing the Supreme Court in
Nteen \-\o\Ainj s ‘Am’ imga\rmem' ot a Qar*\,'s ﬂj\rr T exercise a fer-
@ m procy c\r\a\\u\je Constitutes (eversible error without a s\mo»j ok

prejudice - As Such, hacmless ecroc does nor app\-\, " Ricd av 134

See Appendin A 1



(quoving State v. Evans, 10O Wn.App. 757,774,938 ¥. 24 373 (div. ) 200).
quoting o

Mecedirh is aﬂa\ojout to beth Bird and Nreea in that (1) +he tria)
Coury erroneously deprived him of s r'is\m Yo exercise o peremptrory
ck«\\er\y, , @ an vﬁb}ectionc&b\&“ yufof Sav on Yhe Coavicting yury,
and (3 ! aot for e Frial court’s errer, Meredivh Was t\e&r\Y
demonstrared ,as well as Me Purtzec’s abfidovir has conficmed ,
Thar he , "\rre{‘:u'm.b\w , Would have femoved on “e\::)e_c,ﬁonablef yucor.
This s very ?luusib\e , Sus‘r as The Vireen court Touad it “?\au.s'\h\e.u
that Vreea weuld aot Waat Juror 55 ocn his Jury “loased on his
beliel thay TJuror 555 backsrcund evidenced a bias for the

?rosecuﬁdn." Sweeve ~. Nteen , 49 Wn, App. bb2 , b, b 954 P2 405

(\)w.‘& D.oco\ But Mecedith's aeili Ty +to Mre_m‘rr o (emove ancther

Jufor Wwas Sév&fé\\' encumbered since e had exhausred all of
The peremprory c\ma\\use,s he “Kr\ow‘mﬂ‘\..'" Wwas atlorded.

To show that cin "o‘a‘secxionab\e" Juror deliverated 10 a Su.i\'h’
verdictr , Merediav, contends, is eiu‘wc..\m ‘o S\now‘mj prejudic ,

wWhich , With this Type ok ervor, \s aov razmred a.\ﬂ\ousk Meredith
Vhes done so.

Nowhere \n State . Bird , supra, does the Court indicare any
feason of o what \evel or exteat the Jurer ther Bird desired
have excused was ohsuxmna\»\e., on\7 “har Bicd would have
used o gefemptory c\r\a\-\enje., on \Wim,

\n 4he mece Cecent OPi‘n\on b State v. Sainvcalle ;, ous

Supreme Couct cived vhe conclusions made by The courts in Meeen
ond Bicd VYhet new trials Were qranted because of—akw\-fbnj\v
denmed feremptory c\'\c«“uja U Ne othec COuﬁnje.nc.es O fequire-
ments wWere specified oc mentioned. See State V. Saintcalle , V18

Wa. 24 34,06%, 304 ©.3d 326 (7-“3)- Nevertheless , +he deprivarien

3



of o peremprory tka\\£n3e to Which Meredith was \Ah)tu-\\al entitled
CoasTitutes & Strucrural ercor (&cluir\t\j teversal. Meredivh

Contends \is case is aum\oaoms n every felevant fesgect v

Staxe v. Vreea and State v. Bicd |, and should be feversed
Cu‘.;crclif\:j\\‘ .

£

Meredith asserts That the Yeial court ecred When v

marerialy deparvred from the applicable tules qovetaing
+ ¥ v [ v ~3J

N

e allorment of peremprory hallenges , ceguiri
v T . J

revecsal _as gre';ucliu_ s Presumed.,

Number of RerempTory Ch&\\“.ﬂ3¢$ o ve afforded a delendant is

a \)roce,clura\ Mmattec \)rcpuh’ conteolled \o\‘ court Cule ., Statre wv.
Nelson , V8 Wa. Agp. Wl 5506 o2ad Q¥4 (b‘w. \ \‘\1‘b.

Meredivh asserys thar the trial courr materially departed
from the mandares of CeR .4 (DY) and 6.5,

Prejudice will be presumed it there has been a matecial depatture
feom the a.w\iu.-&\e S¥atutes o cw\es sovem'inj e :)urv selecticn
prowess. RCW HM4.2\0 ; CeR 6.4 (&) ; Stare v. Williamson, oo

Wash. Ap. 248,253,996 p.24 1097 (Biv. 3 2000) ; Srare v. Tingdale,
~J
WT Wash. 24 545, 0O, 11 L 24 850 (wuu) .

When STatutrory Jur~1 selection procedures are mqterialH
Viclated , the claimant need aer show actual prejudice ; father
?VQ:)u.A\uL 15 Qresumed . ’B(‘cuh! v. Ficeboard Cocp. 7t Wn. Ap. 230,

234 , 357 P 2d 1064 (b'w. 2 1,‘\,‘i‘s)(cifmj State V. Ningdale , IVT Wash.,
24 _at 0O).




3. The State ignores Meredith's arqument t\er \nis
L} [ 4

Coastitutional Clalt Yo Aue process was Violavred.
[¢4

The State has Yailed 1o respond o Meredith's claim That his

due process r'\j\ms wnder the Y™ Amendment and atticle |, Section

B ok 4 Washingtoa Coastiturion Were Viclated when the trial court
0

erconeously degrived im of Wiy funl complement ofF peremgrory

c,ha\\cnae.s reimrecl under CeR (n..hl(e)(l) and ©.5. '

The Niath Ciccuit in Vansickel v, White, Wb F 34 453 (q‘m

Cic, 1999) addressed wWhether denial ot peremptory c\na\(enjes provided
for by & Stare starure Violates a stave criminal defendant’s fea-
eral constitutional nj‘rns The Court held That  Vaasiacel's coa-
Stitutional r(&h‘rs Were Violated because he did not receive the full
complement of peremptery c\na\,\e.nje;s e was eanitled v undec

Calitornia \au),“ ld, «x a54, "T\a‘»s State ﬂj\f Yo peremprory chall-

enges S o Btute~ Creared \‘\ber«h’ interest Protecved \,7 the Pourteenth

2,
Amendment o the Consritution . ’ ld. et 9571,

\n oxr‘w‘mj av This Concsion ther Vansicrel's due process
Tignts Were violated , the court cited numercus tases thetr have con-

sidered Yhe same issue : Vn Ross v. Oklahome , HB7 W.5. §1,54 (\%33),

the Su.preme. Court eoncluded thar peremptory C.\w.“enjes are o Crectute
&
of statute ; Mot f'etlu"\fe,n\ \97 twe Constitution , and [als Suck ,the
‘ri:)\m" Yo geremprory challenje-s is ‘dented or 'impaared' oaly i the
n

delendant does acr recewe ther Which Statre law Provides. 4.

av 84; also \U.S. v. Marknez- Salazac, M6 F 24 653,65¥(1a9Y)

(held “ due ptocess would be violated iF & ¥rial courr permitted a
&Qen&w Yo exefruse ‘?awe,r Than The number of Qamm?‘ror\’ :

e\v\q\\u\jé—s authocized \Oy \Law, ”XOvermraeA wn WS, v. Mactinez-

\o



Salazar, 523 W.S. 304 (zoo.:X holdinj Martrinez -Salazar Was not deanied

O Refemprory c,\na\\n.nja ,out used iv curavively , therefere , he feceived
all he Was \m.)Qu.\H entitled , $o his due process claim 'eai\s\\ ;Fe.‘mac\,‘
V. Paswen, 447 € 24 V245, 1300 (4 ™ cir. 136)(“[1he. failure of a

S¥ake o Aoide b\' ts Own Sm'\’wrors‘ Commands Moy implicate a \'lbe.('h(

nterest provected b\, Ahe Fourteenthh Amendment %a%nsr ar\m‘ﬂ'ar7

deprinarion by a s‘ta:rc.“\ 7 Hines v. Enomoto, 658 © 24 bb"l(‘iw

Cie. \9% \)(\M\A‘u\j denial of W\l of +he geremptory eha\kenja.s authot-
\zed oy syevure violates a defendants due process ﬁ‘j\-«s\
Other relevant cases of dwe pfocess Violarions re"lu:'ﬁ'ﬁ reversal

In Harcisen v. United Stexes, o3 WS, 140, WML, 16 $, Tt 6L, 41 L.EA Vo4

_(_\§_‘LQJ the Sugreme Court feversed because the trial 3“‘{5" evced n
vd\étﬁna defendant only three geremgtocy steikes , instead of Tthe Ten
o which he was entitled, The court did not cequire o $\nowit\3 ok
e e&ug\%w Sor this STakutory Vielation. Kiew v, Rc\_\!,mm& \ndus. lac. ,
o\ .34 ot 158 (3%0is 1949 la WS- v Baker, 10 F. 3d 1374, 1404

(C.A. q (NQV) H"\’b The court held i Debendants” due process reja.rd-

inj Qrosgecrve JUurors extvended Onl~’ *o Suo.ran-tw that defendants
Would receive Tull complement of geremprocy ch«l\enjes B wWhich
They were entivled by law !

At does et end due process '\mlutrv 1o Stare Thot peremptory
c_h.;.\\u.ae,s are @ efecvwe ok Stature, and not coastiturionally rextuire,.l,
and when geremprory chellenges are granted by statute, mannec in
Whidh Use 15 permited MUST Comport with due process. W.S. Const.
Amend. 5 ; W.S. v. Harbin, 250 F. 3d $32 (c‘.la.w(\ml) 1oob_. .

The due Process raclmrmmr of +he F'\efk Rmendment s

\ncorporated jato the Fourteearth Amendment. Vansimel v. White,
\ob F.3d ar 457(4™ cie: 1959).

|



Mecedith argues Thet his case \s cmn\ejous To the above
Cases W that the Trial couck ecConeously deprived Wim of his full
complement ok peremprery c)ndv\\o;q\f)es \a.w?—m\h( entitled 4o him Via
CeR @M () and @5, Wiich, 1n Turn, prectuded Meredith of Wis
STate ~ provecred ﬁj\w do exercise of exhaust all entitled perempr-
ory C,ka\\enjes QUrsuant 1o CeR e (D , Taus vlo\cu-ﬁnj Mecedith's
due pPlocess ﬁa\ms undec eilvher thwe LS Comtituxion ,AmuAmu‘t
W and/or The h)ask\mbﬁm Constivution , art, |, section 3.

“Absent o’ constitutional Vielation , Staxes are {ree 1o decide,
as a matver of Stare law , that a ¥rial courts mistaken denial of
a geremptory C\\a\\uje 15 ceversible ecvor pec se. Rivera v. Winois,
556 W.s. 48 (2009).

Moceover, accocding Yo the Court in Rivera , due process is
violated if “the tral :)‘“"je cegeatedly or deliberately misaplied
t™he law or acted n an acbitracy or irrational mannec, Id.
Meredivh assects That the Toial éudje, n s case had a fundamental
duty o correctly dpply CrR 6.4 (eXh) and 6.5, the applicable
tules Yhat govera The Aumbzes of peremprory cka\\u\jes ‘o \)(‘é?av\\’
allor 4o each party. Meredirh’s +rial :)uo\ﬂe '\rraﬁcna\lj misapplied
s Stavre—provected sule.

N . « . . » G

Me,(mm*\ée_bs-re.r btcﬂonar-' de;CKnes \(fa“‘hona\ as wnNot
1)

endowed wWith (eason oc uu\clersto,n‘uaf) .

Meredith 1S not in M\' \»)ml Suﬁsesﬂnc) his trial j“dj‘- actred
'\r\/fe.nﬂor\a\\'.' ; Only that dQ?rNinJ Meredith of a feremprocy c\na\lu\j@
Yo which e Was lawcu\‘\..’ entirled was Yo act wWithoutr reason or

undo.rs#o.nch‘nﬁ, \a this \'Qjosf‘o\ , Maredith's Constitutional r‘ujlﬁ' T

Awe, process was \lio\w\’ec\, ('eclu'\\’inj teversal,

\a



A. FAILURE TO 0BIECT TO THE TRIAL COURT'S ERROR OF
FAILING TO ALLOT MEREDITH HIS FULL COMYTLEMENT
OF PEREMETORY CRALLENGES VIOLATED MEREDITH'S

SIKTH AMENDMENT AIGKHT TO EFFECTIVE ASSISTANCE
OF COUNSEL.

ln contrastT to the State’s &ssertion  Meredith can
pa

demonstrave deficiency of Trial counsel for Lallingto object

J
Yo 4he {Tial cours's falure to allo+ Meredith bis SFull

Complement of peremprory challenges.
[} (4

To demonstrate inebfecrive assistance of counsel, a defendant
must sarisky the ‘rwc—\aromj test laid our in S¥ticeland v, Wash-

naton , 4l U.S. 68, L8T, 1oM S, Ct. 2052, 80 L.Ed. 24 Gra(1is).
4

see also Stuve v. Thomas, 109 Wa. 24 222,743 P. 24 816 (H&-z). Ficst,

o debendant must demonstrare that his attorney's fepresemtatrion
fell below an objective standard of feasonableness. Second,

@ defendent must show that he was prejudiced B\i vhe delicient
(‘e?ruej\faﬂm .

When counse\’s Conducr can be Characterized as egitimare
“cial svmte.j«.' or tactics / ‘arf'crmancz s not deficient. Bux
a crimindl debendant can febur The ?reswvngﬁon of reasonable
performance \a\' ale,mnsmxr‘mj Thet There & ne Conceivable

IQS‘W\M::;N. FTackic Li?la'mi‘nj counsel's performance . Stave v, Grier,
VL Wa.24 W1, 246 P.3a 1200 (200).

&
(Aln aVorney 9(0\7\1\0\.("1\\1 will fail 4o mave an objection for
©ne of Two feasons : either a struveqic decisioa \s made nor

fo objaet, of the attoraey will fail 1o object because of ignorance.

13



of the law.” Hines v. Enomotro ,©058 B 24 G6T,0603 (‘*'\~m e HB’“,

Meredith comends There \s no conceiwadle \QS“’; mate Yactic
oc S‘\’(‘A"teﬂ‘\c Value in a party’s 'Qa‘\\‘mj t© olbject to notre.ce.‘w‘mﬁ
the full aumber of peremeprory dmal»\e,njas_ o Which one s e.nﬁ‘\-\ed,;
hence Me. Purtzers kailuce vo object was c\mrh’ due 1o W
Over Sigh of The cules That govern pefemprocy dm“msu , AoT due
%o a strateqic decision. Theretore | Me Puryzer’s Rerkormance
Canaor be Characterized as \.ef)’\ﬁ mate YTrial Struteqy of Tackics,
Mr. Purrzers failure 4o ob jecr can on\s’ be cheatacterized as
deticient ?e,r'-?»ormm\ce, which fell below an objective Stonderd
ot ceasonableness,

Me. Puctrzer missed the most e\ementary sfaﬁ-\-an, ?ro-;rec:ﬂon
peovided o debendents. He wnKnowingly focteired one of Merediths

S\Aufamd allotment of chem\n-or\, eha\\mse.s ; “one of the mosr

mportant of the ris\vrs secured to The accuwsed, fointec vi United

Stexes , \5\ U.S. 34(.,1&08(\&%\, due +o his OVe.rs‘\S\nﬂ» of +wis
basic Sfcwwtor\‘ Qro"rec,f'\on . WWis ercor Would not have been
difticurr for counsel 4o avoid. A mere re.o.o\mj of vhe basic
pefemptory c_hcd\cnae. Stetute Wowld have cevealed ther Meredirh
Was entitledr o e\b\w Qeremeptory clm\tu\jes. Me Pucizects
Falure Yo mave even this minima\ effocr o RfotecT sueh an
‘\m?ormtr n‘s\w Constitwtes deficient Qar@ormanm. See, Mocris

v. Californio, A6l ¥. 24 448, 454-55 (1aa0).

b. Mecedith can meer Wis burden of establishine Qrejundice

£or purposes of his clavm of ineffective assistance

of counsel.

4



The Srate acknou\ulje, W their fesponse that “INlhe record
does nct reflect that e_H\M.f Rty objecred Yo 1The Number of
Pefemprory ¢-\\a\\u\jes or \oe,inj depced a geremptrory dm\\er\jc S

Meredirh has established That s counsel's performance
was deficient for his fallure obyecr o the trial court’s error
of a\\o"tﬁnj Meredith an improser number of pecemprery chal\enjes,
e suh’ir\:) in a Stucrura\l ercor

“Where counsel’s deficient perlormance resulred in a
Structural ecror, grejudice will be presumed . " MeGurw v,

Skeaberg, W3 F 3d 410,475 (8™ 1428)( held +har when «

tounsel’s peckormance has led t0 an error that s “not amenable
W harmless erfor analysis, ous re,z(u.\re[.ﬂ automaric teversal,
prejudice must alse be presumed for purposes of the Srrickland
W\u\ys'\'s-\

q[\}\' \§ impossible 10 determmine whether Structural eccor is
?(‘e,:)ud'\c;‘to.\ , therelore, ass»\n}\‘\‘ns e falure +o object Was
not G S‘\'r«:;-\'e.j“‘u; decisicn , actual ?re,\‘,ud\‘c,e. need not be
Shown. Y Dwens N. Vnived Staves  MF3 F 34 ¥ 4 (‘“Cw, 2007);
ecord Tbhl\Son/\!, She,rr1,'586 F. 34 H39 , 447 ((p"' Cic :woq) ;
Stave v. Sublewr, 176 Wash, 24 53,132,242 P. 34 15 (201).

Trial counsels failure to object was a\so preiuo\ldd N Yhat
had couwnsel objected and Ceceived an additicnal entiried
?ero,‘mp'tor\{ c\v\al\enje . the comyposition of +he Jury would have
been ditferent &5 counsel would heve removed ancther object-
tonable /undesirable. Jurec from The C)\u‘f., vher deliberared , as
contirmed by M. Purrzer in his abfidavit, A diffecent Juroe

Moy have Cendecred o differe~t verdict. Also , with a full

\5



allorment of peremptony challenges , counsel’s strateqy ,as well
as the Svave’s straveqy, foc erercising Their peremgrory challenges
would heve been difteremt, resutting in o dibferent jury thet
way heve endered a Aitlerent vecrdier.

The Cule in @aﬁ\"\l. Mississippi 1S that Constitution«!

ecrof in 3\.«7 se\ectrion re,c(u\re.s teversal il ¢ ck,w\je,s tThe
Compesition oF +he :)jur‘\l. Q-:rayg v- Mississipen , X8} WS, 6‘-‘8(‘93'7).

Meredith's due process Violarion Whith tesulred From the
vislation of Wis Stasuvo £y f"\&\h*r o exerase aW of his auther-
\zed pLfemprory aha\v\uju ConsFituTes 4 Eonstirurional
eccor in ey Selecrion ™o pucposes of s rule .

Meredith has established prejudice) Whether it be “ere.swnul
prejudice " er othecwise.

3. INEFFECTWE ASS\STANMCE OF APPELLATE COUNSEL.

A\-ﬂwuak Sixrh Amendment ribbw o tounsel does nov (‘e‘{u'\ra
an appellate attorney to faise every fen-Brivolous Vssue on
appeal , an atterney Whe has presented $trong ouwr unsuccess ful
claims on appeal My nonetheless deliver a delicieny perf-
Brmance b\, Omiting an ssue thet obviously would hhave

resulted in ceversal on ogpeal . Allen v. Hlowes 534 ¥ Swp.
AA 51 (E.\. Mieh. .;loocb“

Meredith's appellate attorney , TJames B. Lobsenz , could
Vove , and should have, Taised the \ssue of The trial court's
Yalure +o ?(“ovie\L Meredir with his fut cormplement of perempt-
ory Q\\Q“MJQ/S Cesulring in a structum\ erroc, as well as
c'a“'\s‘mj the issue oF Meredith's +rial atrorney’s failure object.

Ve



Hoad Mearedivh's appellare aWornesy Taised these issues on
direcr apem\ , Meredith Would Nave Teceived a new ¥ricd. See
\n re Orange ,\S2 Wash. A4 145,814 ,\00 P, 34 Q44 (zovb,.

H., MEREDITH CAN SATISFY THE REQUI\REMENTS OF
RAP a.s(a)(z) VE DEEMED NECESSARY.

Manifest eccrocs a&ﬁecﬂns A Constiturioaa) r35h~r Mmay be
caised for the ficst time on appe,u\. RA?P 2.5 (a)(?).

I 15 Well established thar 1o raise a claim for the fiese
time on appes\ ,“-\—kg trial cecord must be sufficient 1o
Aetermine The merits of +he clavm.” Srare v. Koss, \8) Wn. 24
4q3 , 334 ©. 3d vor2,iou7 (2.0w).

As Meseditw Was demonstrared , ¥he rececd s Sullicient
W Wis Case o determine Yhe merits of the claimed errors
of failure o provide Wwim his ful eMorment of peremprery
e\nu\\ujes ,as wel as his counsels Failure o object.

When error s Srruetwral , W& defies harmless error anal-
ysds . Fucdher, ir makes sense 4o presume prejudice despive +he
lack o an obaecﬁoa for strweruce\ eccors because such efrocs
necess aﬁ\\( render a trial Q\U\Aqmu‘ﬁu\b‘l wnfair ec an wa-
celiable vawnicle for de-\'ermtdinj su'ilf ot navcence . Thus,
RAP 2.5 N‘N’LQ\@N(S be setistied in cases of Srructural erru
Vive Bone-Club, Oreu»c‘a, Eo-.s-rer\mq ; ond qu\wtman . Stare Y.
bvdo\e,‘ctJ V76 Wash.2d 58 \§3 2‘\‘?. P. 3 TS (20&2)((.:115-:}»0{15

om.mol\ AnA wke(e, errer s Nnot STruCtrulal s We NSt Conduct

a Ywo (oua\r\ @\A? b1 Gu'\a\s, Sy . v 4, atr \S5N,

\1



5. THE STATE INCORRECTLY ASSERTS THAT A ~ SAME CRUMwiAL
CONDUCT ANALYSLS \S REQAWIRED A MEREDITW'S \SSue

OF MASCALCULATION OF Rty OFRENDER SCorE,

The “Same criming Conducy analysis iy ingpplicsiole
Yo Wlereditks Sentence . The applicadle Stcture n 1494,
the deate of Meredith's crime 15 RCW K.94A.360 (("ormex),
The \sswe s “prior obfenses tan coacurrenly Should ke
Countedk as one olfease in Merediths offender score. The

W\Qno\wf&ts, “same criminal esaduct” cule Came imto <etlect
n \aasg,

G- The sStanderd for a PRP tun be mer oy Meredivh.

Where error a\\eﬁu\ in e Qe,.\”s»om\ cestratnt PRtition 3Ne§
fise 1o Conclusive presumprion of prejudice, proot of the
ercoc «‘.\\Moma*i’m\l«.’ Qrovides (:roof» of the ?rcjud\ce . \a re of
Richardson , 100 Wn. 24 €69, 675 0 24 204 (1953)

'[“ﬂ\\g cule estuiblished im Inre Ricnhardson ,Lsupeal,

and restuted 1n \n re & St. Pierre . WS Wash. 24 321,328, §23

.2l Hﬁ'). (,\Q'VL) - ‘ﬂmf errors thet ate Qres»;m?ﬁvetv

rejudicial on direct cypeal will genecully be presumed prejudiaal
vre) cpp N 9 4 <)

Va o PRP -- s sl jnoA Yo, §a re of Stowkwell , V79 yn. 24
558 oM (26 .3 \0O7 (zosti). |

T, Ceancluwdion

Meredirths Convierions should be reversed pufsuent

18



Yo the arqaments laid sut loy Meredith in borh Wis Opening
Bried and W Supplemental Briek ond twis Reply Briek,

T, GRRY B MEREDITH, Swear wnder laws of perjury
ot béo.shma*on Svrave ther vhe ‘c'er-cjo\‘ns s YTrue and
Cortect,

Dared , this doy <k Suy q "“, oy

GARY MEREDITH
BOC W 4§41
Sturrord Creex Coree criens Ceneren
141 Consmanmineg Way
deerdeen , WA 93500

\a
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IN THE WASHINGTON STATE COURT OF APPEALS

DIVISION Il
STATE OF WASHINGTON, )
\
/
Plaintiff, ) NO. 46671-6-lI
)
V. )
) AFFIDAVIT OF
GARY D. MEREDITH, ) BRETT A. PURTZER
)
Defendant. )
)
STATE OF WASHINGTON )
. SS.
County of Pierce )

Brett A. Purtzer, being first duly sworn, on oath, deposes and says:
| am over the age of eighteen and competent to be a witness herein.
| represented Gary Meredith during his trial in 1996, Pierce County

4 [ P S PN | FE S S SIE PP RN
-4 2 DEst 07 fivy 1€CUNECHDN, as weh as

T

Superior Couitl cause #95-1-04548-6. 7o n

(

referring to the trial transcripts and other document, | can conclude that:

1. The trial court allotted only 7 peremptory challenges to each party;
2. The exercising of peremptory challenges took place at sidebar,

3. The defense exercised all 7 of its allotted peremptory challenges;
4, Had we, the defense, been afforded an additional peremptory

challenge, we would have definitely used it to our advantage by excusing one of

AFFIDAVIT OF BRETT A. PURTZER - 1 HESTER LAW GROUP, INC., P.S.
1008 SOUTH YAKIMA AVENUE, SUITE 302
TACOMA, WASHINGTON 98405
(253) 272-2157
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the following jurors, with a high probability for an entirely different outcome in the
verdict.

Juror #11, Seat 3 was objectionable/undesirable because the
juror's daughter was employed at Good Samaritan Hospital where the victim,
Bobbi Lapie, was examined. Additionally, Good Samaritan employed the state’s
testifying medical expert witnesses, Dr. Bobbie Sipes and RN Michelle Russell.
RP 45 of voir dire.

Juror #14, Seat 5 was objectionable/undesirable because the juror
was strict. When the juror’s children were teenagers, they were allowed to attend
only approved, supervised group parties, church and school activities. When the
son was older, he could only attend family-approved dates. No alcohol was kept
in the home and this case involved alcohol consumption and associated
behavior. RP 22-23.

Juror #16, Seat 7 was objectionable/undesirable because the juror
only allowed group dating within church functions and alcohol was not allowed in
the home. Further, the juror’s children were against alcohol and this case

involved alcohol consumption and associated behavior. RP 25-26.

AFFIDAVIT OF BRETT A. PURTZER 2 HESTER LAW GROUP, INC,, P.S.
1008 SOUTH YAKIMA AVENUE, SUITE 302
TACOMA, WASHINGTON 98405
(253)272-2157
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The above is true and accurate to the best of/ recollection.

FURTHER YOUR AFFIANT SAYETH [)JAUGHT.

//

BRETT A. PURTZER

\\\\\\\\|| 6;2 ]q'{/\/
SUBSCRIBED ANB }Zv’pefore me this day of June, 2015.
o, )

5\\ \\\\\\\\\\\u“, //,
£, vt Wg
2:'&'% v‘°~?g§ > — <]
Z %26 -\ & N@TARY PUBLIC in“and for the State
ANKA uc >
%, O 518 Sy g ofVVashmgton reS|d|nc, at Puyallup.
/, Iy S mmic iras: 11/05/18
’/I,Ih(qu‘NG &) i’l)/ comimission SHEires: LS PG.
‘\\\\\\\\\\‘
AFFIDAVIT OF BRETT A. PURTZER - 3 HESTER LAW GROUP, INC., P.S.

1008 SOUTH YAKIMA AVENUE, SUITE 302
TACOMA, WASHINGTON 98405
(253) 272-2157




DECLARATION OF SERVICE BY MAIL
GR 3.1

, declare and say:

Gary Merepem
, 201 %, I deposited the

L

That on the ﬂ ™ day of  Jaey
following documents in the Stafford Creek Correction Center Legal Mail system, with
_HeG~ 61

First Class U.S. Mail, pre-paid postage affixed, under cause No
Reply Briel +tp perseral cesrenint

Fe‘riﬁqug’s
_tirien
Motion £w ?e,rml,gﬂw\ To F'tu:. \cxrchlbg B&&F
addressed to the following: ‘
248 s
A 55 8
Couct of Appeals m e 2
’ g s = =3
of the = Som
S s S
race_af ‘asmt)m < £ = Sxm
biv. | £ = 230
LR
o >

950 Rroaduasy,Ste 300

I declare under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct to the best of my belief.
, 201 S, in the City of

™
DATED THIS 9 dayof Tty
Aberdeen, County of Grays Harbor, State of Washington

WITH ALL RIGHTS RESERVED. }%

suanare
CERTIFICATE OF SERVICE Gary Mered i
/) Prmted Moo
¢/o[DOC S[&4I77_ UNIT H4/B3¢

STAFFORD CREEK CORRECTIONS CENTER

191 CONSTANTINE WAY
ABERDEEN WA (98520)]

- Declaration of Service by

SC O3
Page b of'd



