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I COUNTERSTATEMENT OF THE ISSUES

1. Whether Barnes’s claim that the trial court erred in giving a
“consent” instruction for the burglary and unlawful imprisonment counts is
without merit when the instruction at issue dealt only with consent regarding
sexual intercourse (which was only an element of the rape counts) and thus
this Court properly decided in the direct appeal that the appropriate remedy

for this faulty instruction was reversal of the rape counts?

2. Whether Barnes’s claim of ineffective assistance of appellate
counsel must fail when Barnes has failed to show that his attorney's
performance was deficient and that the deficient performance was

prejudicial?

Il RESPONSE

The State respectfully moves this court for an order dismissing the
petition with prejudice because Barnes has failed to show that his restraint is

unlawful.

III. STATEMENT OF THE CASE

This Court recently summarized the facts of the preset case as
follows:

Corean Barnes and Christina Russell met in 2007 and dated
between 2007 and 2008. They developed a sexual
relationship. By August 2008, Russell decided that she did not
want to have a further relationship with Barnes, but agreed to
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drive Barnes on various errands. On August 15, Russell
purchased a digital tape recorder and placed it in her purse in
order to surreptitiously record her conversations with Barnes.

Later that day, Russell met Barnes at the house of Kenneth
Johnson, who had rented a room to Barnes starting in July
2008.! According to Russell, Barnes began making unwanted
sexual contact with her. Russell testified that Barnes reached
through her car window, touched her breasts, and put his hand
down her pants. She told him to stop and said she did not
want to do that. Barnes then pulled Russell out of the car by
her wrists and forcibly carried her to his nearby camper.
Russell testified that after a struggle, Barnes put his hand
down her pants and penetrated her vagina with his finger.
During this time, Russell was trying to break free and was
telling Barnes that she did not want to do this. Barnes
admitted touching Russell’s breasts over her shirt but denied
the remainder of Russell’s testimony.

Russell also described another incident later that day, after she
picked up Barnes and drove him to Johnson’s house. She and
Barnes entered Johnson’s house. Russell testified that they
started kissing, but she decided she did not want to continue
and attempted to pull away. Barnes then picked her up and
carried her into a bedroom. As she attempted to get away, he
closed the door and pushed her into a corner. Russell testified
that she continued to struggle, but Barnes forced her pants
down. Although she kept telling him no, he had intercourse
with her before she broke away. Barnes testified that Russell
was a willing participant in the intercourse until she decided
to stop after about two minutes, at which time Barnes stopped
as well.

! Mr Johnson also testified at trial that he had allowed Barnes to live at his residence in July,
but that Barnes did not pay the full rent so Mr. Johnson told Barnes he was no longer allowed
to come to the residence unless he first contacted Mr. Johnson and Mr. Johnson was present.
RP 305-07. Mr. Johnson specifically testified that he told Barnes that he was not allowed to
be at the residence unless Mr. Johnson was also present. RP 308. Finally, Mr. Johnson
testified that he told these things to Barnes approximately two weeks before Mr. Johnson
spoke to Detective Reyes on August 19", thus the conversation must have taken place in the
early part of August (and thus well before Barnes entered the residence on August 15%). RP
309-10.



Russell secretly recorded both incidents. She also recorded
lengthy conversations with Barnes around the time of the
incidents. Some of the statements involved Barnes’s threats to
harm Russell.

On August 19, Johnson arrived home to find Barnes inside his
house. Johnson objected to him being there without
permission and called the police.

The State charged Barnes with two counts of rape in the
second degree by forcible compulsion (counts one and two),
one count of burglary in the first degree with sexual
motivation (count three), and one count of unlawful
imprisonment (count four), and two counts of harassment
(counts five and six).

See, State v Barnes, No. 44075-0-11 (June 17, 2014)(“Barnes II”)(footnote

added), attached as App. B.

2009 Trial and First Appeal

Ata 20009 trial a jury convicted Barnes of two counts of second degree
rape and one count of unlawful imprisonment, but was unable to reach a
verdict on the burglary count. See, State v Barnes, No. 39479-1-I1

(September 28, 2010)(“Barnes [*), attached as Appendix A.

Barnes appealed, challenging the trial court’s admission of Russell’s
tape recordings, and this Court reversed holding that it was error to admit the
entire transcript of the recordings and that “the trial court should have
conducted a more detailed analysis of the recording before admitting those

selected portions that met the threats exception to the Privacy Act.” State v



Barnes, No. 39479-1-11 (September 28, 2010)(“Barnes 1), attached as

Appendix A.

2012 Trial

Following the reversal of his convictions, Barnes was tried again in
2012. Atthe 2012 trial a jury convicted Barnes of both counts of rape in the
second degree, unlawful imprisonment, and first degree burglary with sexual
motivation. At sentencing the trial court ruled that the second degree rape and
first degree burglary convictions were the “same criminal conduct” and,
therefore, merged for sentencing purposes. See, State v Barnes, No. 44075-0-

IT (June 17, 2014)(*Barnes II"’), attached as Appendix B, citing RP at 563.

Direct Appeal Following 2012 Trial

Following the 2012 trial, Barnes again filed a direct appeal. At issue
was a jury instruction that the trial court gave regarding consent. The trial

court’s instruction stated as follows:

A person is not guilty of rape if the sexual intercourse is
consensual. Consent means that at the time of the act of
sexual intercourse, there are actual words or conduct
indicating freely given agreement to have sexual intercourse.

The defendant has the burden of proving that sexual
intercourse was consensual by a preponderance of the
evidence. Preponderance of the evidence means that you
must be persuaded, considering all of the evidence in the case,
that it is more probably true than not true. If you find that the
defendant has established this defense, it will be your duty to
return a verdict of not guilty as to a charge to which the
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defense of consent is raised.

Appendix C.?2

This Court held that the trial court erred when it gave this affirmative
defense instruction over Barnes’s objection, citing State v. Coristine, 177
Wn. 2d 370, 378, 300 P.3d 400 (2013) and State v. Lynch, 178 Wn.2d 487,
491,309 P.3d 482 (2013).% This Court thus réversed the rape convictions but
affirmed the unlawful imprisonment and burglary convictions. State v.

Barnes, No. 44075-0-1I (June 17, 2014)(“Barnes II”"), attached as Appendix

B.

Barnes then filed then filed the present petition on January 21, 2015.

IV. AUTHORITY FOR PETITIONER’S RESTRAINT

The authority for the restraint of Barnes lies within the judgment and
sentence entered by the Superior Court of the State of Washington for
Clallam County, on October 16, 2012, in cause number 08-1-00340-9, upon
Barnes conviction of Burglary in First Degree and Unlawful Imprisonment.

Appendix D.

2 This instruction can be found at CP 75 in State v Barnes, No. 44075-0-11. In order to
facilitate resolution of the present petition the State hereby asks this court to incorporate the
Clerk’s Papers from the direct appeal into the record for this petition. In any event, the
instruction has also been attached to this brief as Appendix C.

3 Shortly after this Court’s decision in Barnes, the Washington Supreme Court issued its
opinion in State v. W.R.Jr., 181 Wn.2d 757, 336 P.3d 1134 (2014) which held that it was a
due process violation to switch the burden of proof on the issue of consent to a criminal
defendant.



V. ARGUMENT

A timely collateral attack should be entertained only if the petitioner
makes a prima facie showing of prejudicial constitutional error. Only then
will a petitioner “have established that the error is of the type that should be
subject to full collateral review.” Inre Cook, 114 Wn.2d 802, 811, 792 P.2d
506 (1990). It is fundamental in evaluating a personal restraint petition, that
““[i]f a petitioner fails to meet the threshold burden of showing actual
prejudice arising from constitutional error, the petition must be dismissed.”*

In re Teddington, 116 Wn.2d 761, 808 P.2d 156 (1991) (quoting In re

Williams, 111 Wn.2d 353, 364, 759 P.2d 436 (1988)).

Even if the petition makes a prima facie showing of error, he is still
not be entitled to relief unless he can show that the error “worked to ‘his
actual and substantial prejudice.”” Cook, 114 Wn.2d at 511; see also In re
Echeverria, 141 Wn,2d 323,330, 6 P.3d 573 (2000). This standard requires
him to show that, “more likely than not, his rights were actually and
substantially pre}udiced” by the claimed error.” Cook, 114 Wn.2d at 814
(emphasis supplied). There is no presumption of prejudice in a personal
restraint proceeding. In re St. Pierre, 118 Wn.2d 321, 328-29, 823 P.2d 492
(1992); In re Benn, 134 Wn.2d 868, 940, 952 P.2d 116 (1998). The
petitioner must “show the error worked to her actual and substantial prejudice

in order to prevail.” St. Pierre, 118 Wn.2d at 329; Benn, 134 Wn.2d at 940.



Reviewing courts have three options in evaluating personal restraint
petitions:
1) If a petitioner fails to meet the threshold burden of showing

actual prejudice arising from constitutional error, the petition
must be dismissed;

2) If a petitioner makes at least a prima facie showing of
actual prejudice, but the merits of the contentions cannot be
determined solely on the record, the court should remand the
petition for a full hearing on the merits or for a reference
hearing pursuant to RAP 16.11(a) and RAP 16.12;

3) If the court is convinced a petitioner has proven actual
prejudicial error, the court should grant the Personal Restraint
Petition without remanding the cause for further hearing.

Inre Hews, 99 Wn.2d 80, 88-89, 660 P.2d 263 (1983). To support a request
for a reference hearing, the petitioner must state with particularity facts
which, if proven, would entitle him to relief. In re Dyer, 143 Wn.2d 384,
397,20 P.3d 907 (2001). If the petitioner’s allegations are based on matters
outside the existing record, the petitioner must demonstrate that he has
competent, admissible evidence to establish the facts that entitle him to relief.
Dyer, 143 Wn.2d at 397. If the petitioner’s evidence is based on knowledge
in the possession of others, he may not simply state what he thinks those
others would say, but must present their affidavits or other corroborative
evidence. Dyer, 143 Wn.2d at 397.

For the reasons outlined below, Barnes wholly fails to meet these

standards. As such his petition should be dismissed.



A. BARNES’S CLAIM THAT THE TRIAL COURT
ERRED IN GIVING A “CONSENT”
INSTRUCTION FOR THE BURGLARY AND
UNLAWFUL IMPRISONMENT COUNTS IS
WITHOUT MERIT BECAUSE THE
INSTRUCTION AT ISSUE DEALT ONLY WITH
CONSENT REGARDING SEXUAL
INTERCOURSE (WHICH WAS ONLY AN
ELEMENT OF THE RAPE COUNTS) AND
THUS THIS COURT PROPERLY DECIDED IN
THE DIRECT APPEAL THAT THE
APPROPRIATE REMEDY FOR THIS FAULTY
INSTRUCTION WAS REVERSAL OF THE
RAPE COUNTS.

In the present petition Barnes first argues that the trial court
improperly switched the burden of proof by “providing a consent instruction
for first degree burglary and unlawful imprisonment.” Brief in Support of
PRP at ii. Specifically, Barnes claims that the trial court “gave an
affirmative defense instruction for consent over the defense’s objection for
not only the charge of Rape in the Second Degree but also for Burglary and
Unlawful Imprisonment.” Brief in Support of PRP at 5. This claim,
however, is without merit because the faulty consent instruction only applied
to the rape counts, and this Court thus properly only overturned the rape

counts in the direct appeal.

* Barnes also briefly appears to argue either that the evidence was insufficient to support the
burglary conviction or that there is additional evidence that shows he was not guilty of this
charge. Specifically, Barnes briefly claims that he could not be convicted of burglary
because he was living at the residence in question and that the “Mr. Johnston also told the
mother of his child that he got Mr. Barnes arrested for something he did not do.” Brief in
Support of PRP at page 7. With respect to a possible claim that the evidence was
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As outlined above, the consent instruction in the present case
specifically stated that “a person is not guilty of rape if the sexual intercourse
is consensual” and that “the defendant has the burden of proving that sexual
intercourse was consensual.” Appendix C (emphasis added). Rape and
sexual intercourse were terms that clearly only applied to the rape counts, as
sexual intercourse (and rape) were not elements of the burglary or unlawful
imprisonment counts. Barnes’ claim that the trial court gave a consent
instruction for the burglary and unlawful imprisonment counts, therefore, is

simply incorrect.

It is true that one of the elements of the crime of burglary in the first

degree is that a defendant must have “assaulted” a person in the building (or

insufficient, this claim was already denied in the second direct appeal, where this Court held
that the evidence was sufficient despite Barnes’s claim that the evidence was insufficient
because he had access to the residence. See, State v. Barnes, 44075-0-11 (June 17, 2014),
attached as Appendix B. Barnes cursory claim in the present petition does not offer any
argument why relitigation of this issue is warranted, and this Court should decline to do so.
See also, In re Pers. Restraint of Jeffries, 114 Wn.2d 485, 487, 789 P.2d 731 (1990)(“A
claim rejected on its merits on direct appeal will not be reconsidered in a subsequent personal
restraint petition unless the petitioner shows that the ends of justice would be served
thereby”). In addition, Barnes’s claim that Mr. Johnson made an out of court statement to a
third party does not constitute new evidence that would warrant a new trial. Rather, the PRP
exhibit that includes this alleged statement is an email that is dated prior to commencement of
the second trial. See PRP Appendices (Email from Leigh Hearon dated 9/9/2012). In order
to show that he or she is entitled to a new proceeding based on new evidence, a petitioner
must establish: “that the evidence (1) will probably change the result of the trial; (2) was
discovered since the trial; (3) could not have been discovered before trial by the exercise of
due diligence; (4) is material; and (5) is not merely cumulative or impeaching. The absence
of any one of the five factors is grounds for the denial of a new proceeding. ” In re Pers.
Restraint of Spencer, 152 Wn. App. 698, 707, 218 P.3d 924 (2009). In the present case the
allegation that Mr. Johnson may have made an out of court statement is not only hearsay, but
it was also clearly known before trial (and thus was not newly discovered), and the evidence
was merely impeaching. Thus this evidence simply does not warrant a new trial under
Washington law.



in immediate flight therefrom) and it is further true that the jury was
instructed that “an act is not an assault, if it is done with the consent of the
person alleged to be assaulted.” The trial court, however, clearly instructed
the jury that “As to the crime of assault, the State has the burden to prove the

absence of consent beyond a reasonable doubt.” Appendix E.°

In short, there is simply nothing in the record that supports Barnes’s
claim in the present petition that the jury was somehow informed that the
defense had a burden of proving consent with respect to the burglary or the

unlawful imprisonment counts. Barnes’s claim, therefore, is without merit. ®

Stated another way, reversal of the burglary and unlawful
imprisonment counts is not warranted in the present case because the faulty
“consent” instruction caused no prejudice with respect to those counts.
Under Washington law, even if an instruction may be misleading it will not

require reversal unless prejudice is shown by the complaining party. State v.

3 This instruction can be found at CP 79 in State v Barnes, No. 44075-0-11.

® As the issue of the faulty consent instruction was previously addressed in the direct appeal,
this Court could also decline to address this issue at all, as Barnes has failed to show why
relitigation of this issue is warranted. See, /n re Pers. Restraint of Jeffries, 114 Wn.2d 485,
487, 789 P.2d 731 (1990)(“A claim rejected on its merits on direct appeal will not be
reconsidered in a subsequent personal restraint petition unless the petitioner shows that the
ends of justice would be served thereby”). This Court previously addressed the consent
instruction in the second direct appeal and determined that the appropriate remedy was
reversal of the two rape counts. The present petition thus represents little more than Barnes’s
attempt to have this Court relitigate this issue and apply a different remedy. As Barnes has
failed to demonstrate why relitigation of this issue is warranted, this Court could simply
decline to address this issue. Further, Barnes’s claim should be denied for the reasons
outlined in this brief, even if this Court were to consider the issue on its merits.
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Aguirre, 168 Wn.2d 350, 364, 229 P.3d 669 (2010), citing Keller v. City of
Spokane, 146 Wn.2d 237, 249, 44 P.3d 845 (2002). Here the faulty
instruction clearly dealt with consent in the context of rape and sexual
intercourse, which were not elements of burglary and unlawful imprisonment.
Thus there simply was no prejudice caused by the consent instruction with

respect to the burglary and unlawful imprisonment counts.’

Barnes next appears to claim that because: (1) the trial court found
that some of the offenses were the “same criminal conduct;” and (2) this
Court had found error and reversed the rape counts, that reversal of all of the

counts was somehow required. Brief in Support of PRP at pages 1, 7.

A finding of “same criminal conduct” under RCW 9.94A.589,
however, is purely a sentencing issue as the statute provides that if a trial
court enters a finding that some or all of the current offenses encompass the
same criminal conduct then those current offenses shall be counted as one
crime. RCW 9.94A.589(1)(a). The statute does not provide, however, that
the counts are treated the same for all purposes, nor does it in any way
provide that reversal of one count somehow requires reversal of all counts. In
short, the finding of same criminal conduct is irrelevant to the issue of

whether an error that affects one count somehow requires reversal of all

7 Similarly, any error that occurred with the consent instruction was clearly harmless error
with respect to the burglary and unlawful imprisonment counts.

]



counts. In any event, for the reasons outlined above the faulty “consent”
instruction by its very terms only applied to the rape counts, thus this Court

properly only reversed the rape counts in the direct appeal.

B. BARNES’S CLAIM OF INEFFECTIVE
ASSISTANCE OF APPELLATE COUNSEL
MUST FAIL BECAUSE BARNES HAS FAILED
TO SHOW THAT HIS ATTORNEY'S
PERFORMANCE WAS DEFICIENT AND THAT
THE DEFICIENT PERFORMANCE WAS
PREJUDICIAL.

Barnes next argues that his appellate counsel was ineffective for
failing to argue that the trial court’s consent instruction improperly applied to
the burglary and unlawful imprisonment charges. Briefin Support of PRP at

pages iii, 8.

To establish ineffective assistance of appellate counsel, a petitioner
must establish that (1) counsel's performance was deficient and (2) the
deficient performance actually prejudiced the defendant. In re Personal
Restraint of Orange, 152 Wn.2d 795, 814, 100 P.3d 291 (2004); Smith v.
Robbins, 528 U.S. 259, 285, 120 S.Ct. 746, 145 L.Ed.2d 756 (2000). Thusto
prevail on an ineffective assistance of appellate counsel claim, a petitioner
must show “that the legal issue which appellate counsel failed to raise had
merit and that they were actually prejudiced by the failure to raise or

adequately raise the issue.” Inre Pers. Restraint of Dalluge, 152 Wn.2d 772,
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787, 100 P.3d 279 (2004), quoting In re Pers. Restraint of Maxfield, 133

Wn.2d 332, 344, 945 P.2d 196 (1997).

In the present case Barnes claims that his appellate counsel was
ineffective for failing to raise a claim that the consent instruction applied to
the burglary and unlawful imprisonment counts. See, Brief in Support of
PRP at page 8. As outlined above, however, the “consent” instruction clearly
only applied to the rape counts. Thus, Barnes cannot show either that his
appellate counsel was ineffective or that he suffered any prejudice. His

ineffective assistance claim, therefore, is clearly without merit.

VI. CONCLUSION

For the foregoing reasons, Barnes’s petition should be denied.

DATED April 10, 2015.
Respectfully submitted,

Mark Burns Nichols
Prosecuting Attorney

|

JEREMY ‘A. MORRIS
WSBA No. 28722
Special Deputy Prosecuting Attorney
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UNPUBLISHED OPINION

WORSWICK, J.

*1 Corean Omarus Barnes appeals his convictions for two
counts of second degree rape and one count of unlawful
imprisonment. He argues that the trial court erred in
admitting a recorded conversation between him and the
victim under the “Privacy Act,” chapter 9.73 RCW, and
that trial counsel was ineffective for failing to seek a lesser
included instruction for third degree rape.' He also raises
several additional claims pro se in a Statement of
Additional Grounds (SAG). We hold that the admission of
recorded conversations violated the Privacy Act, and we
reverse and remand for a new trial.

FACTS

Corean Bamnes and Christina Russell began dating in the
fall 0f2007. On August 13, 2008, Russell told Barnes she
wanted to end the relationship. Nonetheless, Russell agreed
to drive Barnes from Sequim to Port Townsend for a
meeting on August 15. Because Barnes had made recent
threats to blow up Russell’s house and car, she feared for
her safety. She purchased a digital audio recorder so that
she could secretly record any conversations she had with
Barnes on August 15.

According to Russell, when she arrived at Barnes’s house,
he came to the car, tried to kiss her, and raped her. Russell
said that Barnes then removed her from the car and took
her inside the camper, where he again raped her. These
events were recorded.

Barnes and Russell returned to Russell’s car and drove to
Port Townsend. During the drive, she repeatedly stated that
she did not “want to do any more sexual things with him.”
Report of Proceedings (RP) (May 5, 2009) at 30. He told
her that he would continue to bother her until they had sex
one last time. He was angry, saying things like, “I’m so sick
and tired of you simple-minded f* * *ing white f¥ * *ing
female. Always trying to make it seem like somebody’s
actually gonna f* * *ing do something to your ass. Now
you f* * *ing should be worried.” Ex. 10 at 18. These
conversations were also recorded.

After dropping Barnes off at his meeting in Port Townsend
and while she was alone in the car, Russell made multiple
narrative recordings describing what had happened to her.

After his meeting, Russell picked up Barnes and they
returned to Sequim. During the drive, he made more sexual
comments and again insisted that they have sex before their

Viesttawhext © 2015 Thomson Reuters No claim w ooginal US, overmnment Works, 1



State v. Barnes, Not Reported in P.3d {2010)

157 Wash.App. 1076

relationship could end. He then made a series of
threatening remarks, including that she should not
underestimate him, that he would kill her cat, and that he
would kill her because he loved her. Russell became very
afraid at this point.

When they returned to Sequim they went to a friend’s home
and began kissing. According to Russell, when she began
resisting his advances, he picked her up off the couch and
carried her to a bedroom, and raped her there. The digital
device recorded all of the events during the trip from Port
Townsend to Sequim and also at the home in Sequim.
Several days later, Russell went to a health care provider.
The health care provider referred Russell to an advocate
and Russell called the police.

*2 The State charged Barnes with two counts of second
degree rape, one count of first degree burglary, and one
count of unlawful imprisonment. Before trial, Barnes
moved to suppress the contents of the digital recording as
inadmissible hearsay, not the best evidence, and
inadmissible under the Privacy Act. The trial court
admitted all of the recording except for Russell’s
narratives. The trial court ruled that the recording of the
conversations was admissible under the exception in RCW
9.73.030(2)(b) for unlawful threats of bodily harm. The
trial court determined that other parts of the conversations
provided “context.” Clerk’s Papers (CP) at 70-71. The trial
court left open the possibility to challenge portions of the
transcript on “other evidentiary rule reasons,” which
apparently did not occur.> CP at 70-71. In light of the trial
court’s ruling to admit excerpts of the recording, Barnes
moved the trial court to admit the narrative portions of the
recording under ER 106 for purposes of completeness. The
State did not object and the trial court granted the request.

The trial court admitted the entire digital recording made
by Russell on August 15 and played it for the jury. Russell
also testified regarding the events surrounding the August
15 recording. Barnes testified that Russell consented to the
sexual encounter in the bedroom.

A jury convicted Barnes of unlawful imprisonment and

both counts of second degree rape. The jury did not reach
a verdict on the burglary charge. Barnes appeals.

ANALYSIS

I. Privacy Act

Barnes first contends that the trial court erred in admitting

an illegally recorded conversation that did not fit within
any of the Washington Privacy Act’s exceptions. Barnes
argues that the trial court erroneously admitted the entire
recording, instead of limiting the admitted portion to clear
threats.’ The State disagrees with that narrow supposition
and counters that the entire recording, including any
implied threats, is admissible because the recording is
“replete with explicit and implicit threats to extort sex or
inflict body harm.” Br. of Resp’t at 14-15.

The Privacy Act requires that all parties consent before a
private conversation is recorded. RCW 9.73.030(1). The
Privacy Act “puts a high value on the privacy of
communications.” State v. Christensen, 153 Wash.2d 186,
200, 102 P.3d 789 (2004). And except in limited
circumstances, recordings made in violation of the Privacy
Act are inadmissible in a criminal proceeding. RCW
9.73.050. Interpretation of a statute is a question of law that
we review de novo. Christensen, 153 Wash.2d at 194, 102
P.3d 789. But we review the trial court’s ultimate decision
to admit or exclude evidence for an abuse of discretion.
State v. DeVincentis, 150 Wn.2d 11, 17, 74 P.3d 119
(2003). A trial court abuses its discretion when it bases its
decision on unreasonable or untenable grounds. Stare v.
Rafay, 167 Wn.2d 644, 655, 222 P.3d 86 (2009).

A. Threats Exception

Recordings “which convey threats of extortion, blackmail,
bodily harm, or other unlawful requests or demands ... may
be recorded with the consent of one party to the
conversation.” RCW 9.73.030(2). Courts strictly construe
this exception. See State v. Williams, 94 Wash.2d 531, 548,
617 P.2d 1012 (1980). Our Supreme Court has defined
“convey” in this context as “ ‘to impart or communicate
either directly by clear statement or indirectly by
suggestion, implication, gesture, attitude, behavior, or
appearance.’ “ State v. Caliguri, 99 Wash.2d 501, 507-08,
664 P2d 466 (1983) (quoting Webster’s Third New
International Dictionary 499 (1971)).

*3 A number of Barnes’s recorded remarks that went
before the jury did not convey threats, either directly or
indirectly, and did not fall under the exceptions to the
Privacy Act. For example, Barnes said, “A threesome is
something to spice up the freaking sex life. It’s not to
compare you to afsic] other girl. Because the girl after the
threesome 1s done, you’ll still be there, the other girl
won’t” Ex. 10 at 36. And, “Apparently there’s a lot of
things you don’t make a commitment to. That’s why you’re
divorced. That’s why your f* * *ing wetback f* * *ing over
the border boyfriend is wherever the f* * * he at.” Ex. 10

SeomstiawNext O 20

“%

'S5 Thomson Rewers,

o oleim o onginat US, Govemmaent Yors. 2



State v. Barnes, Not Reported in P.3d {(2010)

157 Wash. App. 1076 o

at 50. Or, “l am gonna miss the sex though cuz Lord knows
it was f* * *ing. You know. Any man [would] be lucky to
have you. Cuz you are truly an amazing woman. And [’ll
kick anybody else’s ass that says differently.” Ex. 10 at 64.

In light of the narrow construction we afford the threats
exception, coupled with the broad definition of “convey”
under Calgari, we hold the trial court abused its discretion
by admitting the entire recording here. Admitting certain
statements that otherwise do not fall under one of the Act’s
exceptions, simply to add context is not proper. Following
defense counsel’s objection to the admission of ststements,
the trial court should have conducted a more detailed
analysis of the recording before admitting those selected
portions that met the threats exception to the Privacy Act.
Thus, Barnes’s argument prevails.

B. Hostage Holder Exception

The State also argues that the hostage holder exception
authorizes the admission of statements Barnes made in the
commission of the rapes. Any communications “which
relate to communications by a hostage holder or barricaded
person as defined in RCW 70.85.100, whether or not
conversation ensues, may be recorded with the consent of
one party to the conversation.” RCW 9.73.030(2)(d). RCW
70.85.100 defines a “hostage holder” as someone who
commits unlawful imprisonment under RCW 9A .40.040.

A plain reading of this hostage holder exception clearly
authorizes the admission of the portion of the recording
during the period of unlawful imprisonment. But the trial
court again erred in admitting the entire recording instead
of limiting the admission of the recording to statements
subject to the statutory exceptions. Barnes’s argument
prevails.*

C. Reasonable Expectation of Privacy

The State also claims the Privacy Act was not violated
because Barnes did not have a reasonable expectation that
the conversation was private. Privacy Act protections only
apply to private communications or conversations. State v.
Clark, 129 Wash.2d 211, 224, 916 P.2d 384 (1996). “A
communication is private (1) when parties manifest a
subjective intention that it be private and (2) where that
expectation is reasonable.” Christensen, 153 Wash.2d at
193, 102 P.3d 789. “Factors bearing on the reasonableness
of the privacy expectation include the duration and subject

matter of the communication, the location of the
communication and the potential presence of third parties,
and the role of the nonconsenting party and his or her
relationship to the consenting party.” Christensen, 153
Wash.2d at 193, 102 P.3d 789. There is nothing to suggest
Barnes did not intend for the conversation to be private.
Most of the conversation occurred in a car and related to
personal matters between Barnes and Russell. The State’s
argument here is without merit.

D. Harmless Error

*4 Finally, the State argues that even if the trial court erred
in admitting the conversation in violation of the Privacy
Act, any error was harmless. “Failure to suppress evidence
obtained in violation of the privacy act is prejudicial unless,
within reasonable probability, the erroneous admission of
the evidence did not materially affect the outcome of the
trial.” State v. Porter. 98 Wash.App. 631, 638. 990 P.2d
460 (1999). There can be little question that the erroneous
admission of the entire recording materially affected the
outcome. The recording included offensive language and
presented Barnes in an exceedingly poor light and unduly
prejudicial manner. The error was not harmless.

I1. Sufficient Evidence

Barnes finally contends that insufficient evidence exists to
sustain his second degree rape conviction. We review a
challenge to the sufficiency of the evidence by viewing the
evidence in the light most favorable to the State to
determine whether any rational trier of fact could have
found the elements of the crime beyond a reasonable doubt.
State v. Bencivenga. 137 Wash.2d 703, 706, 974 P.2d 832
(1999). A defendant’s claim of insufficiency of the
evidence admits the truth of the State’s evidence and all
inferences that can reasonably be drawn from it. State v.
Salinas, 119 Wash.2d 192,201, 829 P.2d 1068 (1992). We
draw all reasonable inferences in favor of the State and
most strongly against the defendant. Salinas, 119 Wash.2d
at 201, 829 P.2d 1068. Both circumstantial evidence and
direct evidence are equally reliable. Bencivenga, 137
Wash.2d at 711, 974 P.2d 832; State v. Delmarter, 94
Wash.2d 634. 638, 618 P.2d 99 (1980). Credibility
determinations are for the trier of fact and are not subject
to review. Stare v. Camarillo, 115 Wash.2d 60, 71, 794
P.2d 850 (1990).

In order to convict Barnes of two counts of second degree
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rape, the jury had to find beyond a reasonable doubt (1) that
on or about August 15, 2008, he engaged in sexual
intercourse with Russell; (2) that the sexual intercourse
occurred by forcible compulsion; and (3) that the acts
occurred in the state of Washington.

Russell testified in great detail regarding the events leading
up to and surrounding the rapes in this case. The evidence
is more than clear that on August 15, 2008, Barnés
engaged in sexual intercourse with her against her will by
force, all of which occurred in Sequim, Washington.
Because we admit the truth of the State’s evidence and all
inferences that can reasonably be drawn from it in the
State’s favor, Barj@gﬁ?g argument fails.

Reversed and remanded for a new trial.

Footnotes

A majority of the panel having determined that this opinion
will not be printed in the Washington Appellate Reports,
but will be filed for public record pursuant to RCW
2.06.040, it is so ordered.

We concur: PENOYAR, C.J., and SCHINDLER, J.

Parallel Citations

2010 WL 3766574 (Wash.App. Div. 2)

1 He also argues that the trial court’s “knowledge™ instruction created an impermissible mandatory presumption that denied him due
process. The instruction used by the trial court has been updated in the 2008 amendments to the Washington Pattern Jury Instruction
11 Washington Practice: Washington Pattern Jury Instructions: Criminal 10.02, at 206-08 (3d ed.2008). On remand, the trial court

is instructed to consider using the amended version.

2 The specific language of the trial court’s memorandum opinion on the motion to suppress is as follows:
The request in this case is to suppress certain recordings made of private conversations between the Defendant and the alleged
victim. The Court has been provided a transcript of the taped material.
RCW 9.73.030 makes it unlawful for “any individual ... to intercept or record private conversations by electronic devices.”
RCW 9.73.030 (Subsection I1) however, states that conversations which convey threats of extortion, blackmail, bodily harm or
other unlawful requests or demands may be recorded with the consent of one party to the conversation.
To the extent that the Defendant is involved in these conversations it would appear that the conversations fall within the
exemptions. Certainly parts of the conversation are likely not relevant except for purposes of context.
There are some long narratives which are contained at pages 32 through 36 which are not conversations with the Defendant. It
would appear to the Court that those particular conversations would not fall within the ambit of the statute in that they are single
party recordings. There may be individual portions of the transcript which should be excluded from testimony for other
evidentiary rule reasons. In general however, the conversations between the defendant and the alleged victim appear to meet
the exceptions requirement of the private recording act and therefore will not be suppressed by the Court.

CP at 70-71.

(93]

he might kill her and her cat.

Barnes concedes to two overt threats: his statement that he planned to have sex with Russell whether she wanted to or not, and that

4 The State also suggests that the Privacy Act is inapplicable to sounds of an event. Barnes does not dispute this argument and there is
sufficient authority for this proposition. See State v. Smith, 85 Wash.2d 840, 540 P.2d 424 (1975). Thus, on remand the trial court
may consider whether certain sounds do not fall under the Privacy Act’s protections.

5 Because we reverse on Barnes’

’s Privacy Act claims, we do not reach his ineffective assistance of counsel claims.

End of Document
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UNPUBLISHED OPINION
MAXA, J.

*1 Corean Barnes appeals his jury convictions for two
counts of second degree rape, unlawful imprisonment, and
first degree burglary with sexual motivation. We hold that
the trial court violated Barnes’s Sixth Amendment right by
instructing the jury, over Barnes’s objection, on an
affirmative defense of consent to the rape charges.
Therefore, we reverse Barnes’s second degree rape
convictions and remand for retrial. We also hold that: (1)
Barnes did not provide a sufficient record or argument to
allow us to address whether the trial court erred under the
Privacy Act in admitting a redacted version of secret
recordings; (2) Barnes’s ineffective assistance of counsel
claim fails because he cannot show that his counsel’s
failure to object to the recordings on ER 401, ER 402 and
ER 403 grounds prejudiced him; (3) Barnes was not
entitled to a jury instruction on the lesser included charge;
and (4) the State presented sufficient evidence that Barnes
unlawfully entered a third person’s property to commit
rape. And we reject Barnes’s Statement of Additional
Grounds (SAG) arguments. Accordingly, we affirm
Barnes’s convictions for unlawful imprisonment and first

degree burglary.

The State also cross-appeals, asserting that the trial court
erred in ruling that the burglary and rape convictions were
the same criminal conduct when calculating Barnes’s
offender score for sentencing purposes. Because we vacate
Barnes’s second degree rape convictions, we do not reach
the State’s arguments on cross-appeal.

FACTS

Rape and Burglary

Corean Barnes and Christina Russell met in 2007 and dated
between 2007 and 2008. They developed a sexual
relationship. By August 2008, Russell decided that she did
not want to have a further relationship with Barnes, but
agreed to drive Barnes on various errands. On August 15,
Russell purchased a digital tape recorder and placed it in
her purse in order to surreptitiously record her
conversations with Barnes.

Later that day, Russell met Barnes at the house of Kenneth
Johnson, who had rented a room to Barnes starting in July
2008. According to Russell, Barmes began making
unwanted sexual contact with her. Russell testified that
Barnes reached through her car window, touched her
breasts, and put his hand down her pants. She told him to
stop and said she did not want to do that. Barnes then pulled
Russell out of the car by her wrists and forcibly carried her
to his nearby camper. Russell testified that after a struggle,
Barnes put his hand down her pants and penetrated her
vagina with his finger. During this time, Russell was trying
to break free and was telling Barnes that she did not want
to do this. Barnes admitted touching Russell’s breasts over
her shirt but denied the remainder of Russell’s testimony.

Russell also described another incident later that day, after
she picked up Barnes and drove him to Johnson’s house.
She and Barnes entered Johnson’s house. Russell testified
that they started kissing, but she decided she did not want
to continue and attempted to pull away. Barnes then picked
her up and carried her into a bedroom. As she attempted to
get away, he closed.the door and pushed her into a corner.
Russell testified that she continued to struggle, but Barnes
forced her pants down. Although she kept telling him no,
he had intercourse with her before she broke away. Barnes
testified that Russell was a willing participant in the
intercourse until she decided to stop after about two
minutes, at which time Barnes stopped as well.

*2 Russell secretly recorded both incidents. She also
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recorded lengthy conversations with Barnes around the
time of the incidents. Some of the statements involved
Barnes’s threats to harm Russell.

On August 19, Johnson arrived home to find Barnes inside
his house. Johnson objected to him being there without
permission and called the police.

The State charged Barnes with two counts of rape in the
second degree by forcible compulsion (counts one and
two), one count of burglary in the first degree with sexual
motivation (count three), and one count of unlawful
imprisonment (count four), and two counts of harassment
(counts five and six).

First Trial and Appeal

A jury convicted Barnes of two counts of second degree
rape and one count of unlawful imprisonment.! State v.
Barnes, noted at 157 Wn.App. 1076,2010 WL 3766574, at
*1 (unpublished). Barnes appealed, challenging the trial
court’s admission of Russell’s tape recordings. Barnes,
WL 3766574, at *2. The State argued that the entire
transcript of Barnes’s recorded statements were admissible
under the threats and hostage holder exceptions to the
Privacy Act. Barnes, WL 3766574, at *2. We reversed in
an unpublished opinion, holding that it was error to admit
the entire transcript of the recordings. Barnes, WL
3766574, at *3-4. We noted that a number of Barnes’s
recorded remarks did not fall under the threats exception.
Barnes, WL 3766574, at *3. We stated conviction
Similarly, we held that recordings made during the period
of imprisonment were admissible under the hostage holder
exception, but that it was error to admit the entire
recording. Barnes, WL 3766574, at *3. Accordingly, we
remanded for a new trial. Barnes, WL 3766574, at *4.

Second Trial

Before the second trial, the State and Barnes appeared at a
hearing to redact portions of the recordings in order to
comply with our decision. The trial court admitted portions
of the recordings under both the threats exception and the
unlawful requests or demands exception to the Privacy Act,
RCW 9.73.030(2). The court played a redacted version of
the recordings for the jury.

The trial court approved a jury instruction stating that a
person is not guilty of rape if the sexual intercourse was
consensual, and that Barnes had the burden of proving that
the sexual intercourse was consensual by a preponderance
of the evidence. Barnes objected to this affirmative defense
instruction, stating that it “forc[ed a] consent instruction on

us when it’s not requested.” Report of Proceedings (RP) at
487. Barnes argued that this instruction placed a burden on
him to prove consent, and that this burden shifting would
confuse the jury. The trial court gave this instruction
despite Barnes’s objection.

*3 A jury convicted Barnes of both counts of rape in the
second degree, unlawful imprisonment, and first degree
burglary with sexual motivation. During sentencing, the
trial court ruled that the second degree rape? and first
degree burglary convictions were the “same criminal
conduct” and, therefore, merged for sentencing purposes.
RP at 563 The State objected.

Barnes appeals his convictions. The State cross-appeals the
trial court’s merging of the second degree rape and first
degree burglary convictions for sentencing purposes.

ANALYSIS

A. AFFIRMATIVE DEFENSE INSTRUCTION
Bamnes argues that the trial court violated his Sixth
Amendment right to control his defense by instructing the
jury on the affirmative defense of consent over his
objections. Barnes asserts that the affirmative defense
instruction improperly shifted the burden of proof to the
defense to prove that the sexual intercourse was consensual
in order to avoid a conviction for second degree rape. We
agree based on our Supreme Court’s decisions in State v.
Coristine. 177 Wn.2d 370, 378, 300 P.3d 400 (2013) and
State v. Lynch, 178 Wn.2d 487, 491, 309 P.3d 482 (2013).
We reverse Barnes’s convictions on both counts of second
degree rape.

1. Defendant’s Right to Control Defense

A criminal defendant has a right under the Sixth
Amendment to the United States Constitution to control his
or her own defense. Lynch, 178 Wn.2d at 491. “Instructing
the jury on an affirmative defense over the defendant’s
objection violates the Sixth Amendment by interfering
with the defendant’s autonomy to present a defense.”
Lvnch. 178 Wn.2d at 492 (quoting Coristine, 177 Wn.2d at
375). We review allegations of constitutional violations de-
novo. Lynch, 178 Wn.2d at 491.

In Coristine, the State charged the defendant with second
degree rape, and was required to prove that the alleged
victim lacked the capacity to consent to sexual intercourse
because she was physically helpless or mentally
incapacitated. 177 Wn2d at 373 (citing RCW
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9A.44.050(1)(b)). The defendant testified that the alleged
victim initiated and willingly participated in the sexual
intercourse. Coristine, 177 Wn.2d at 373-74. The State
proposed an instruction on the statutory defense of
reasonable belief, under which the defendant had the
burden of proving that he reasonably believed the alleged
victim was not mentally incapacitated or physically
helpless. Coristine, 177 Wn.2d at 374. At trial, the
defendant argued that his defense was that the State had
failed to prove that the alleged victim was incapacitated.
Coristine. 177 Wn.2d at 374. The trial court gave the
affirmative defense instruction over the defendant’s
objection. Coristine, 177 Wn.2d at 374.

Our Supreme Court held that instructing a jury to consider
an affirmative defense over the defendant’s objection
interferes with the defendant’s Sixth Amendment right to
control his or her defense. Coristine, 177 Wn.2d at 378.
The court emphasized that the Sixth Amendment places the
“important strategic decision” of whether to assert an
affirmative defense “squarely in the hands of the
defendant, not the prosecutor or the trial court.” Coristine,
177 Wn.2d at 378. “Imposing a defense on an unwilling
defendant impinges on the independent autonomy the
accused must have to defend against charges.” Coristine,
177 Wn.2d at 377.

*4 In Lynch, the State charged the defendant with second
degree rape based on the victim’s allegation of forcible
compulsion. 178 Wn.2d at 489. The defendant admitted
that he had sexual contact with the alleged victim, but
claimed that she consented to his conduct. Lynch, 178
Wn.2d at 490. The defendant objected to the State’s
proposed instruction on the affirmative defense of consent
“on the grounds that he had the right to control his defense
and because he did not want to bear the burden of proving
consent.” Lynch, 178 Wn.2d at 490. The defendant argued
that he presented evidence of consent to create reasonable
doubt as to whether the State had proved forcible
compulsion. Lynch, 178 Wn.2d at 490. The trial court gave
the affirmative defense instruction over the defendant’s
objection. Lynch, 178 Wn.2d at 490.

Our Supreme Court held that its decision in Coristine was
dispositive. Lynch, 178 Wn.2d at 492. The court confirmed
that giving an affirmative defense instruction over the
defendant’s objection violated the Sixth Amendment.
Lynch, 178 Wn.2d at 492. The court stated that a defendant
must be allowed to “cast doubt on an element of the State’s
case” without assuming the burden of proof. Lvich, 178
Wn.2d at 493. The court also rejected the State’s argument
that giving the affirmative defense instruction was justified
because the defendant introduced evidence that the alleged
victim consented. Lynch, 178 Wn.2d at 493-94.

Here, as in Coristine and Lynch, Barnes objected to
instructing the jury on the affirmative defense of consent,
which stated that Barnes had to prove by a preponderance
of the evidence that his sexual intercourse with Russell was
consensual. Barnes objected on the grounds that the
instruction (1) would confuse the jury, (2) would relieve
the State of proving every element beyond a reasonable
doubt, and (3) would require him to pursue an affirmative
defense of consent. And the record does not show that
Barnes expressly argued an affirmative defense of consent.
Instead, he argued that the State failed to meet its burden
on either rape charge.

The facts here cannot be distinguished from Coristine and
Lynch. As in Lynch, the fact that Barnes testified that
Russell consented to sexual contact did not justify giving
an affirmative defense instruction. Lynch, 178 Wn.2d at
494. Accordingly, we hold that the trial court erred when it
instructed the jury on the affirmative defense of consent.

2. Harmless Error Analysis

We conduct a constitutional harmless error analysis to
determine whether the trial court’s violation of Barnes’s
Sixth Amendment rights warrants vacating his conviction.
Coristine, 177 Wn.2d at 379-80. “[I]f trial error is of
constitutional magnitude, prejudice is presumed and the
State bears the burden of proving it was harmless beyond a
reasonable doubt.” Coristine, 177 Wn.2d at 380.

Here, the State did not argue that giving the affirmative
defense instruction over Barnes’s objection was harmless
beyond a reasonable doubt. In fact, the State does not even
argue that the error was harmless. As a result, we hold that
the State failed to prove that the error was not harmless
beyond a reasonable doubt.

*5 We hold that the trial court violated Barnes’s Sixth
Amendment right to control his own defense by instructing
the jury on an affirmative defense that Barnes did not want
to pursue. Because the State has failed to meet its burden
of proving this constitutional violation was not harmless
beyond a reasonable doubt, we reverse both of Barnes’s
second degree rape convictions® and remand for a new trial
on those charges.

B. ADMISSIBILITY OF SECRET RECORDINGS

Barnes argues that Russell’s secret recording of their
conversations violated the Privacy Act, RCW 9.73.030,
and therefore under RCW 9.73.050 the trial court erred in
allowing the jury to listen to a redacted version of the
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recordings. The State argues that the recordings were
admissible under two exceptions listed in the Privacy Act.
First, the Privacy Act exempts communications that
“convey threats of extortion, blackmail, bodily harm, or
other unlawful requests or demands.”” RCW
9.73.030(2)(b). Second, it exempts communications by a
hostage holder, RCW 9.73.030(2)(d), defined as someone
who commits kidnapping or unlawful imprisonment. RCW
70.85.100(2)(a).

In Barnes’s first appeal, we stated that selected portions of
the recordings may qualify for the threats exception.
Barnes, WL 3766574, at *3. We also stated that, under the
hostage holder exception, the trial court could admit the
portion of the recording made during the period of
unlawful imprisonment. Barnes, WL 3766574, at *3. As a
result, at least some portions of the recordings are
admissible. Barnes does not dispute this conclusion.

But Barnes did not provide sufficient argument to allow us
to evaluate his claim that many of the portions of the
recordings were inadmissible. He has made no attempt to
designate which portions of the 22 minute redacted version
of the recordings are admissible under the Privacy Act
exceptions and which portions are inadmissible. The
appellant has the burden of providing an adequate record
on appeal. State v. Tracv, 158 Wn.2d 683, 691, 147 P.3d
559 (2006); RAP 9.2(b). We need not search for the
applicable portions of the record in support of a party’s
argument. State v. Brousseau, 172 Wn.2d 331, 353, 259
P.3d 209 (2011); RAP 10.3(a)(6) (a party must cite
“references to relevant parts of the record”). Barnes’s
failure to provide an adequate record precludes our review.
Stiles v. Kearney, 168 Wn.App. 250, 259, 277 P.3d 9,
review denied, 175 Wn.2d 1016, 287 P.3d 11 (2012). Here,
because Barnes failed to designate which portions of the
redacted version of the recordings he disputes as
inadmissible, we are unable to address whether the trial
court erred in admitting certain portions under the Privacy
Act exceptions.

On remand, the trial court will be free to reevaluate the
admissibility of particular portions of the redacted version
of the recordings based on Barnes’s specific objections.

C. INEFFECTIVE ASSISTANCE OF COUNSEL

Barnes argues that he received ineffective assistance of
counsel because his attorney failed to object to the redacted
version of the recordings under ER 401, 402, or 403. We
need not address this issue with regard to the second degree
rape convictions because, on remand, Barnes’s counsel
will have the opportunity to object to the recordings on
grounds not asserted at trial. But we must consider

Barnes’s argument with respect to the wrongful
imprisonment and first degree burglary convictions
because ineffective assistance of counsel could require a
new trial on those convictions. We hold that Barnes is not
entitled to a reversal of those convictions based on
ineffective assistance of counsel.

*6 To prevail on an ineffective assistance of counsel claim,
the defendant must show both that (1) defense counsel’s
representation was deficient, and (2) the deficient
representation prejudiced the defendant. Strickland v.
Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984); State v. Grier. 171 Wn.2d 17, 32-33,
246 P.3d 1260 (2011). The defendant’s failure to show
either element ends our inquiry. State v. Hendrickson, 129
wn.2d 61, 78, 917 P.2d 563 (1996), overruled on other
grounds by Carey v. Musladin, 549 U.S. 70, 127 S.Ct. 649,
166 L.Ed.2d 482 (2006). Representation is deficient if,
after considering all the circumstances, it falls below an
objective standard of reasonableness. Grier, 171 Wn.2d at
33 Prejudice exists if there is a reasonable probability that,
except for counsel’s errors, the result of the proceeding
would have been different. Grier, 171 Wn.2d at 34. We
review claims of ineffective assistance of counsel de novo.
State v. Sutherby, 165 Wn.2d 870, 883, 204 P.3d 916
(2009).

Even assuming Barnes is correct that defense counsel’s
performance was deficient for not objecting to the redacted
version of the recordings based on ER 401, ER 402, and
ER 403, he must establish prejudice by showing that the
trial court would have sustained these objections. Grier.
171 Wn.2d at 34. This is a difficult task: “The threshold to
admit relevant evidence is very low. Even minimally
relevant evidence is admissible.” State v. Darden, 145
Wn.2d 612, 621,41 P.3d 1189 (2002). And a trial court has
broad discretion in determining the admissibility of
evidence under these rules. State v. Dye, 178 Wn.2d 541,
547-48, 309 P.3d 1192 (2013).

Barnes relies primarily on State v. Briejer, 172 Wn.App.
209, 289 P.3d 698 (2012), to argue that the recordings were
not relevant res gestae evidence. But we need not address
his res gestae argument because portions of the recordings
are directly relevant. To prove second degree rape, the
State had to prove that Barnes engaged in sexual
intercourse with another person by forcible compulsion.
RCW 9A .44.050(1)(a). “Forcible compulsion” means
physical force that overcomes resistance. RCW
9A.44.010(6). Russell’s statement on the recordings that
Barnes hurt her wrist, supported by her testimony that
Barnes grabbed her wrists to pull her out of the car and into
the camper is relevant to show that during the first incident
Barnes used physical force to overcome Russell’s

WestlawNaxt © 2015 Thomson Reuters. No olaim to onginal U.B. Govermnment Waorks. 4
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resistance to have sex. The same evidence may be
admissible to show unlawful imprisonment. And Barnes’s
conversations with Russell demanding that she have sex
with him, as well as Russell’s objections, are relevant to
the question of whether during either incident Barnes used
forcible compulsion to get what he wanted.

Barnes argues that certain portions of the recordings are
irrelevant and inadmissible under ER 402, but once again
he has made no attempt to designate which portions of the
22 minute redacted version of the recordings are irrelevant.
He makes only general references to the recordings.
Similarly, Barnes has presented no argument that specific
statements in the recordings are more prejudicial than
probative under ER 403. He simply asserts, without
analysis or argument, that the trial court would have
excluded the recordings under ER 403. As a result, we
cannot determine whether the trial court would have
sustained relevancy or ER 403 objections to particular
portions of the recordings.

*7 Because Barnes fails to show that any deficient
performance by his trial counsel prejudiced him, we reject
his ineffective assistance of counsel claim with respect to
the unlawful imprisonment and first degree burglary
convictions.

D. LESSER INCLUDED OFFENSE INSTRUCTION
The trial court instructed the jury on the crime of second
degree rape. Barnes argues that the trial court erred in
denying his request for a jury instruction on the lesser
included offense of third degree rape. We disagree, and
hold that the trial court properly refused to instruct the jury
on third degree rape.

A person is guilty of third degree rape if he or she engages
in sexual intercourse with another person without consent,
“and such lack of consent was clearly expressed by the
victim’s words or conduct.” RCW 9A.44.060(1)(a). A
person is guilty of second degree rape when, under
circumstances not constituting first degree rape, he or she
engages in sexual intercourse with another person “[bly
forcible compulsion.” RGW 9A.44.050(1)(a). “ ‘Forcible
compulsion’ means physical force which overcomes
resistance, or a threat, express or implied, that places a
person in fear of death or physical injury to herself or
himself.” RCW 9A.44.010(6).

When the State charges a defendant with an offense
“divided by inferior degrees of a crime, the jury may find
the defendant not guilty of the charged offense, but guilty
on any lesser degrees of the crime.” State v. Buzzell, 148
Wn.App. 592, 602, 200 P.3d 287 (2009) (citing RCW

10.61.003, .006). A defendant is entitled to a jury
instruction on a lesser included offense if (1) each of the
elements of the lesser offense is a necessary element of the
offense charged (legal prong); and (2) the evidence in the
case supports an inference that the defendant committed
the lesser crime to the exclusion of the greater crime
(factual prong). State v. Workman, 90 Wn.2d 443, 44748,
584 P.2d 382 (1978); see State v. Berlin, 133 Wn.2d 541,
54647, 947 P.2d 700 (1997). The court must view the
evidence in the light most favorable to the party requesting
the instruction. State v. Fernandez—-Medina, 141 Wn.2d
448, 45556, 6 P.3d 1150(2000).

We review de novo the legal prong of a request for a jury
instruction on a lesser included offense. State v. LaPlant,
157 Wn.App. 685, 687, 239 P.3d 366 (2010). But we
review the factual prong of a request for a jury instruction
on a lesser included offense for abuse of discretion.
LaPlant, 157 Wn.App. at 687.

The State does not dispute that third degree rape is a lesser
degree offense of second degree rape; its elements plainly
satisfy the legal prong of the Workman test. But the State
disputes the factual prong. Therefore, the question is
whether the evidence supports a finding of third degree
rape—i.e., that Barnes had nonconsensual sexual
intercourse with Russell without forcible compulsion.

Regarding the first incident, Russell testified that Barnes
used forcible compulsion to have nonconsensual sexual
intercourse with her. Bamnes denied that he had sexual
intercourse with Russell at all during this incident. As a
result, there is no evidence that would support a finding that
in this incident they had sexual contact to which Russell
did not consent but Barnes did not use force.

*8 Regarding the second incident, Russell again testified
that Barnes wused forcible compulsion to have
nonconsensual sexual intercourse with her. Barnes testified
that the sexual intercourse was consensual. Once again,
there is no evidence that would support a finding that in
this incident Russell did not consent but Barnes did not use
force. Our Supreme Court has held that a defendant is not
entitled to an instruction on a lesser offense where “a
victim’s testimony that she was physically overpowered
negates any inference that sexual intercourse was
nonconsensual but still unforced.” Buzzell, 148 Wn.App. at
604. Buzzell applies here.

Russell testified that the sexual contact was through
forcible compulsion. According to Barnes’s testimony,
there was no sexual intercourse in the first incident and the
sexual intercourse was consensual in the second incident.
Even taking all the evidence in the light most favorable to
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Bares, there is no evidence that Barnes made
nonconsensual sexual contact without the use of physical
force. Therefore, we hold that the trial court properly
refused to give an instruction of rape in the third degree.

E. SUFFICIENT EVIDENCE OF BURGLARY

Barnes also argues that the State failed to prove the
elements of first degree burglary with sexual motivation.*
The statute governing burglary provides that “A person
‘enters or remains unlawfully’ in or upon premises when
he is not then licensed, invited, or otherwise privileged to
so enter or remain.” Former RCW 9A.52.010(3) (2008).
Barnes disputes the State’s assertion that he “enter[ed] or
remain{ed] unlawfully.” Br. of Appellant at 22. He
contends that there was no evidence that his presence was
unlawful. We hold that the State presented sufficient
evidence of first degree burglary with sexual motivation.

Evidence is sufficient to support a conviction if, viewed “in
the light most favorable to the State, any rational trier of
fact could have found guilt beyond a reasonable doubt.”
State v. Kintz, 169 Wn.2d 537, 551, 238 P.3d 470 (2010).
When a defendant challenges the sufficiency of the
evidence in a criminal case, the court draws all reasonable
inferences from the evidence.. in favor of the State and ...
most strongly against the defendant. Kintz, 169 Wn.2d at
551 A claim of insufficiency admits the truth of the State’s
evidence and all inferences that reasonably can be drawn
therefrom. Kintz, 169 Wn.2d at 551

Beginning in early July 2008, Johnson rented a room to
Barnes, but Barnes was unable to pay rent after the first
month and stopped living with Johnson approximately in
the “middle of August” 2008. RP at 306. When Barnes left,
he “couldn’t take all of his things so [Johnson] allowed him
to keep some of his things™ at the house. RP at 307. Barnes
no longer slept at Johnson’s house, but Johnson orally
permitted him to come onto the property on the condition
that Barnes would first contact Johnson, and that Johnson
would be at home when Barnes arrived. At trial, Johnson
testified that Barnﬂes did not have permission to be in
Johnson’s house on August 15, 2008, the date of Russell’s
encounter with Barnes.

*9 Barnes claims that Johnson kept the doors to his house
unlocked so that Barnes could enter when he needed to.
But Johnson’s testimony contradicts Barnes’s assertion
that Johnson permitted Barnes to enter the property on
August 15. Johnson was clear that, after Barnes was
unable to pay rent for August, Johnson placed conditions

most favorable to the State, any rational trier of fact could
have found guilt beyond a reasonable doubt.” Srate v.
Kintz, 169 Wn.2d at 551. And we “defer to the trier of fact
on issues of conflicting testimony, credibility of witnesses,
and the persuasiveness of the evidence.” State v. J.P., 130
Wn.App. 887, 891-92, 125 P.3d 215 (2005). Thus, even if
Barnes’s testimony could support an alternate scenario in
which he lawfully entered Johnson’s property, the jury had
sufficient evidence to conclude that Johnson did not permit
Barnes to enter and remain on his property on August 15,
2008. Consequently, we hold that sufficient evidence
supports the first degree burglary conviction.

F. STATEMENT OF ADDITIONAL GROUNDS
(SAG)

In his SAG, Barnes makes four additional arguments.
First, he argues that the trial court violated his due process
rights when it admitted the recording. Barnes bases his due
process argument on his assertion that the trial court
violated the Privacy Act when it admitted the recording.
But as discussed above, Barnes did not provide sufficient
argument to allow us to evaluate this claim. Barnes s SAG
also provides no specific designation of the allegedly
inadmissible recorded statements. As a result, we need not
address this issue.

Second, Barhes argues that the State failed to present
sufficient evidence to prove that he entered Johnson’s
property with the intent to commit a crime, one of the
elements of first degree burglary. He claims that Russell
voluntarily entered Johnson’s house, which negates the
intent element. But Russell testified that, once inside
Johnson’s house, Barnes forced her to have nonconsensual
sex. Based on this evidence, a rational jury could find
beyond a reasonable doubt that Barnes intended to commit
a crime against Russell on the property. Therefore, we
reject Barnes’s second argument.

Third, Barnes argues that the trial court abused its
discretion when it allowed the State to introduce evidence
of Barnes’s violation of a no-contact order against a
former girlfriend. Barnes apparently refers to defense
counsel’s statement, outside the presence of the jury: “[I]t
appeared that the Court initially allowed evidence of the
violation of a no contact order in, but then changed its mind
and decided not to allow that in.” RP at 142. In this
conversation, defense counsel was discussing the history of
the trial court’s orders. There is no other evidence in the
record that Barnes violated a no-contact order against a
former girlfriend, nor any evidence that the jury heard this

on Bam{es s entry onto the property. information. Thus, we reject Barnes’s unfounded
argument.
Our analysis is whether, “viewing the evidence in the light
MestiawNext © 2018 Thomson Redlers Nockzim v olumal U E Goremmeni Vitrks, 8
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*10 Fourth, Barnes argues that the trial court abused its
discretion when it allowed the State to introduce Russell’s
statements regarding assaulting other women. Barnes
apparently refers to Russell’s testimony that, on one
occasion, Barnes said that he wished he could pour
gasoline “over all women and watch them burn” and, on
another occasion, that he “wish[ed he] could slit [his
former girlfriend’ s] throat and watch the dust pour out.” RP
at 203. But Barnes did not object to these statements at
trial, thereby farhng to preserve the issue for appeal. State
v. Embry, 171 Wn.App. 714, 739, 287 P.3d 648 (2012),
review denied, 177 Wn.2d 1005, 300 P.3d 416 (2013). To
raise an error for the first time on appeal, a defendant must
show a manifest error affectmg a constitutional right. RAP
2.5(a)(3). Because Barnes fails to show that his claim falls
within RAP 2.5(a)(3), we need not consider this issue.

G. CROSS-APPEAL: SAME CRIMINAL

CONDUCT

The State also appeals Bgnngj§ sentence and argues that
the trial court erred in ruling that the crimes of first degree
burglary and second degree rape constituted the same

criminal conduct for sentencing purposes. Because we
vacate Barnes ’s second degree rape convictions, we need
not reach the State’s cross- appeal.

We reverse and remand for a new trial on both of Barne
second degree rape convictions. We affirm Barne,
convictions for unlawful imprisonment and first degree
burglary.

A majority of the panel having determined that this opinion
will not be printed in the Washington Appellate Reports

but will be filed for public record pursuant to RCW
2.06.040, it is so ordered.

We concur: BIORGEN, A.C.J, and LEE, J.

Parallel Citations

2014 WL 2795968 (Wash.App. Div. 2)

Footnotes
1 The jury in the first trial did not reach a verdict on the burglary charge.
2 The trial court did not specify which second degree rape conviction was the same criminal conduct as the first degree burglary.

However, we fairly can assume that the trial court was referring to count two, which involved the rape in Johnson’s house.

3 The trial court instructed the jury on the affirmative defense only for count 2, and the State argued that the instruction applied only
to count 2. But the instruction’s language was broad enough that its terms necessarily applied to both counts. Accordingly, we reverse

on both counts.

4 Although Johnson called the police when he encountered Barnes at his residence on August 19, the State charged Barnes with first
degree burglary for his entry onto the property on August 13, and the jury convicted Barnes of first degree burglary with a sexual
motivation for his August 15 rape of Russell while on the property. Thus, this issue on appeal is limited to whether Barnes committed

burglary on August 15, not August 19.

End of Document
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NO. V2

A person is not guilty of rape if the sexual intercourse is consensual. Consent
means that at the time of the act of sexual intercourse, there are actual words or conduct
indicating freely given agreement to have sexual intercourse.

The defendant has the burden of proving that sexual intercourse was consensual
by a preponderance of the evidence. Preponderance of the evidence means that you must
be persuaded, considering all of the evidence in the case, that it is more probably true
than not true. If you find that the defendant has established this defense, it will be your
duty to return a verdict of not guilty as 1o a charge to which the defense of consent is

raised.




Appendix D



D-(p

td
=

SCANNI

o

6

9

IN THE SUPERIOR COURT OF THE
STATE OF WASHINGTON
INAND FORTHE COUNTY OF CLALLAM

pG-9-00 6K55-6

e ATE AF WAS O3 olaintiff A ’ ‘
STATE OF WASHINGTON, Plaintift, NO. 08__1__00340_9
Vs,

E TMENT , o 3
CQREAN"QMARUS BARNES 1171271982 Pri!; ;ONY JUDGMENT AND SENTENCE
Defendant. Lo RCW 9.94A.507 Prison Confinement
PON: . ... e e (Sex Offense afrd-Kidnapping-ota-Minos)
Sih: WAA{} 13507 (FIS)

| ‘/] Clerk’s Action Required, para 2,1, 4.1,
4.3a,4.3b,5.2,5.3,5.5and 5.7
| | Defendant Used Motor Vehicle
{ 1Juvenile Decline [ 1 Mandatory
| | Discretionary

CCSO No. 08-08578

I. HEARING
1.1 The court conducted a sentencing hearing this date; the defendant, the defendant’s lawyer,
and the {deputy) prosecuting attorney were present.
1. FINDINGS

2.1 Current Offenses: The defendant s guilty of the following offenses, based upon RETRIAL
jury-verdict (Iarehe )mmbel 24 201/’

TRAPE IN THE SECOND DEGREE - FORCIBLE | 9A.44.010(1)(a)

| COMPULSION # L 5
1 T RAPE IN THE SECOND DEGREE - FORCIBLE | 9A.44.050(1)(a) | Class A 08/15/2008 |
COMPULSION W *
f
T BURGLARY INTHE FIRST DEGREE 9A.52.020 Class A | 08/15/2008 |
1 WITH SEXUAL MOTIVATION 5 ‘* z
V| UNLAWEUL IMPRISONMENT 4 |9A10040and | ClassC | 08/15/2 ocmf

: 9A40.010(1)

Class: FA [Felony-A), FB {Felony-8), FC (Felony-C)
{If the crime s thu,g.; offense, include the type of drug in the second columi)

{1 Additional current offenses are attached in Appendix 2 1a.

[} The defendantis a sex offender subject to indeterminare sentencing under RCW 9.94A.507.
The jury returned a special verdict or the court made a special finding with regard to the
following:
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e defendant used a fircarm i the commission of the offense i Count
YAALUZ G UtA 533,
{The Jdefendant used a deadly weapon other than a firearm in comunitting the offense in
Count . . ROW 9493A602 9941533
{Fow the crime(s) charged in Count |
Rt,\'v .99 .44,
IThe defendanr engaged, agreed. offored, attempted, solicited nnether, or conspired o engage a
virtim of child rape or child wolestation in sexual conduct in return for a fee in the

. domestic vioience was pled and proved.

commission of the aoffense in Count O RCW 9944839,
e offense was predatory asto Count 0 RUW Q.91A.8360.
PThe victm was under 15 years of age ot the time of the oftense in Count __ RCW
QA GE3T
Flhe victim was developmentally disabled, mentally disordered. or i tral elder or vulnerable

adult at the time of the otfense in Count CRUW 9.99A 838, 9A.44.010.

Y The defendant acted with sexual motivation in commirring the offense in _Count L.
ROW 2.94A 835

1This ease myolves kKidnapping in the Grst degree, Kidnapping in the second degree. or
nnkrwiul anprisonment as defined in chapter 94 40 ROCW, where the victim gs a manor and the
sitender is not the minor’s parent. RCW 2A 44130,

[Covuwt . Violation of the Uniform Controlled Substances Act [VUCSA), RCOW
650401 and RUW 6950435, ook place i a school, school bus, wathin 1000 feet of the
;wz‘:mcu'r of a school grounds or within 1000 feet of a sohool bus route stop designated by the
schoul distret; o in a publiv park, public transit velucle, or publbic transit stop shelter; orin, or
within 1000 feet of the pernncter of a civic center designated as a drug-free zond by alocal
government authority, or ina public housing project designated by a local governing authority
as a drug-free zone.

iThe defendant committed a orime involving the manatactare of methamphetamine. including
it salts isomers, and salts of wsomers, when a juvenile was preseant in ov upon the
premises of manufacture m Coune ROW H.94A 505, RUW AY.50.401, RCW
08950 444}

Voount _______ ___isacriminal street pang-related felony affense in which the defendant
compensited, threatened, or sahoted a minssy in erder tomvolve that minor in the
coanmission ol the offense. REW 994A RS '

JConnt o isthe orime of unlawful possession of a firearm and the detendant was
A criminal street gang member or assoviate when the defendam commaited the conme. ROW

IATOZ Q4

i §u' i.}(ffr‘,lidﬁni \..<.nnmm'c'd I ] vehicular homicide { |vehicular assault prosinmately
caused by diving a vehicle while undder Hm mtluence of intuxicating lquor or drug or by
operating d vehicle i areckless manner. The oftense is. therefore, decied a violent offense.
RUW 9 94A 050,

fCotnt —volves attempting to elude a police vehicle and duning the commission
of the comme the defendant endangered one or more persuns other than the defendant or the
pursiing law cutareement officer. RCW 9.03A 034,

finteust . the dw endant has been convicred of assaulting a law enforcement
ofticer or other emplovee of a law enforcement agency who was performing his or her official
duties at the time of the assaunit, as provided voder ROW YA 36.031, and the defendant
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2.3 Sentencing Data,
7

| : ¢ Stundard range Plus { Total standard | Maximum term
Lount Offender Serious- {notincluding enthance- 1 range {including ;
Seore © ness tevel cnhance ments} me s’ enhancements)

o
)
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intentionally commitred the assault with what appeared to be a fircarm. ROW 9.94A.83 1.
CIEERWERS i
P o 3Count . safelony in the comnussion of which the delendant nsed a motor
vehicle, RUWAG20.285.
[ The defendant has a chemical dependency that has contributed ta thye uifense{s). ROW
DAALNT;
i HnCount Assanlt mthe Fuest Degree (ROW 9A36.011 ) or Aassault of a Child m
the First Degres {RCW 9A.30.120), the offender used forve or means hikely o result iy death or
intended 1o kit the victm amd shall be sulnect o a mandatory minimum term ol five {S) years
(ROW 994 A 5400
[ ounts . ... e‘compsss the same eriminad conduct and count as ene crime In
determining the offender score (RCW 9.944,589)
[ tOther current convictions listed under different cause numbers used in calculating the
offender score are {list offense and cause number):
Crimge Cause Number Court {county & staie) DV* Yes
s . e B ;
2 | |
DV Domustie Viotence was pled and proved ‘
[ 1Addmienal current convictions Hsted ander different ciuse mumbers used in calculating the
ptfender score are attached in Appendix 2 1b
2.2 Criminal History (RCW 9.94A.525):
Date of | Dateof Sentencing Court § Aor} Type Dy
Crigne Lrime - Senteade {County & State) ; adulit, of Yes
. Vuvenibe 1 Crime
1 | ’
,,; - . e . m% e o i i S
RN 3 [N W B
A e e e s e
1V Domesric Violence was pled and proved
i iAddioond crominal history is attached i Appendix 2.2
{ UThe defendant committed a current offense while on community placoment/conmamiy
crstudy {adds one pomt o score), ROW 9 94AL25,
I PThe prior convictions bsted as number(s) _abmve o Appendix 2.2, arc onc offense
tor pus poses of determimng the offendey soore {RCW J91AL2E)
£ PThe prior capvictions listed as number(s) | Loabove, orinappendix 2.2, are pot ‘
counied as points but as enhancements pursuant to REW 40.61.520. §
}




} I [ =2 mindhs S }/e‘m

Fal ENHANCEMENTS o be sevved conseor- |
nvely [REW 9.94A.310(3)[e) and {4]i)) | |

0

T Frrearm (D) Other deadly weapons, (Vi VECSA g protected zone, [VHY Veh Hom, see
ROW 46 61520, 11P) juvenile present, {SM Sexual mativation, RCW 9 94A.533(8), {SCF) Sexual
condaet with a child for o fee, ROW 9934 §23(9), (£SG) craminal strect gang imvolving minor,
{AE1 endangerment while attempning (o clude, {(ALF) assault law enforcement with fivearm,
RCW 2 94A.533(12).

(o Jaddstional current offense sentencing datas attached 1 Appendix 2.3,

For violent offenses. most serinus offenses. ur armed offenders, recominended sentencing

agreements or plea agreementsave | {attached | as tollows: |

2.4 U | Exceptional Sentence. The court finds suhsantal and compelling reasans that justily
Ay exceptionnl sentencs:
I ] betow the standard range for Couns(s)
{ 1above the standard range tor Count{s)
| ] The defendant and state supulate that jusuce s best served by ynposition of the
ceceptional sentence above the standard range and the court finds the exceptional
centence furthers and s consistentwith the iterests of justice and the purposes of
the seatenaing vefrm act
[ ] Aggravating factors were T stupaiated by the derendant | found by the court
after the defendans warved pary teial | ] found by jury, by special interrogatory.
I pwithin the standard range for Count(s) .. _ .t served consecutively to
Count{st
Findings of tact and conclisions of liw are aitacked in Appendix 24, 1 ] hury's special
interrogatory is sttached. The Prosesuting Attorney [ Jdid | ] did not recommend a
senha sentence

2.5 Legal Financial Obligations/Restitution. he vourt hay considersd the witad anwunt
avwng, the defendant’s present and future anility to pay legal finaniial gbligations, including
(e delendant s Hnancial resoarces andd the fikelibeod that the defendant’s status will change.

PROW 1001 Tan i The court makes the fnlowing specific findimgs:

VThe follnwing extragedinary circinmstances exist that make restitution inappropriate

(ROW L9 1ATS3Y

i C 3 The defendant bias the present means (o pay costs ol incarceration. RCW 2.94A 760,

: . JUDGMENT
5.0 The defentdont s guilty of tae Counts and Charges histed in Paragraph 2 1 and Appendix 2.1
P30 T The court dismisses Lonnts | i tae charging document
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1V. SENTENCE AND ORDER

It is ordered.
4.1 Confinement. The court sentences the defendant to wtal confinement ag follows:

{a)

Confinement. RCW 9.94A589. A term of toral confinement in the custody of the
Deparunent of Corrections {DOC):

_______________________ months on Coumt EW_ e momthsonCount

} _monthson Count iemonths on Count

. __months on Coum - e mouths on Count i

{1 The confinement time on Count{s} __ _contain{s) a mandatory minimum term of
[ 17The cenlinement time on Count - mciudes months as

enhancement for [ ]firearm | ] deadly weapon [ | sexuabmotivation | ] VUCSA ina
protected zone
{ ] manufacture of methamphetamine with juvenile present| | sexual teonduct with a
child for a fee.

Actual number of months of total confinement ordered s

Allcounts shall be served concurrantly, except for the pomon of those counts for ‘vh:d
there is an enhancement as set forth above at Section 2.3, and exceptior the following
counts which shall be served consccutively:

The sentence hereim shall run consecutively with rhe sentence in cause number{(s}
I but concurrently
ta sy other telony cause not referred to in this judgment. RCW 9.94A589.

Contincment shall commence immediately unless otherwise set forth here:r

Confinement. RCW 9.94A.507 {Sex Oftenses onlv): The court orders the following term of
confinement in the custody of the DOC:

Count I g “ minimumterny lf ___________ nasimum term: Statutory Maximum
{Count _:EL_ minimum tumwm m

Credit for Time Served. The defendant shall receive credit for time served prior to
sentencing if that confinement was solely under this cause number. RCW 9.94A.505. The
sl shall compure tune served.

[ | Work Ethic Progrum. RCW 9.94A.690, RCW 72.09.410. The comnt finds that the
derendant s eligible and s ikely to guality forwork ethic prummn The cournt
recommends that the deiendant serve the sentence at a work ethic program. Upon
complenton of work ethie program. the defendant shall be veleased on community custody
for any remaining fime of total confinement, subject fo the conditions in Section 4.2
Vislaton of the conditions of community custody may result in 4 return to total
confinement for remaining time of confinement.

axinum rern: Statwtory Maxnmum

4.2 Community Custody. (To detecimine which offenses are cligible for or required for
commuty custody see ROW 9.94A.701)

PAY The detendant shall be on conunumty custody tor the longer ot

FEULONY JUDGMINT AND SENTENCE (9IS {Prison
1Sey Otfenae and Koadmgpping of o Moo Otlon)

(RUW G 02A 300 5
{WI'F ¢

{13 the periad of early release. RCW 994/ 728{1){2): or

. CLALLAMUOUNTY
PROSECUTING ATTORNEY
Clatlae County Courtbouse

223 Fan Pourth Ntreey, Surte H

2} Port Angeles, Washuingion 983613015
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(2} rhe period imposed by the coury as follows:

Count(s) 36 munths Sex Otfenses
Count{s) _ . 36months for Serious Violent Orfenses
Count{s) ___ ____18months tor Vielent Offenses

Count{s} :@ 12 months (for crimes agajnst a person, drug offenses, or nf{fenses
involving the unlawinl possession of a fircarm by a street gang member or assaciate)

{Se

——
s eftenses only) For 4:(;1;11(‘(5)_[._ JZ: § Zg_ sentenced vnder RCOW 9944 507, for
any period of time the defendant is released from total continensent befare the expiration
of the striutory maximuny,

{B)} While on community custody, the defendant shall: (1) report to and be avalable for
contact with the assigned community corrections officer as directed; (2) waork st DOC-
approved education, cruployment and/or community restitution {service); (3} notfy DOC of
any change in defendant’s address or cimployment; {4) not consume conuroted subsrances
ercept pursuant to lawfully issued preseripuions; (5) nut untawfully pussess controlted
substances while on community custody; {6) not pwn, use, oF possess firearms or ammuni-
dnn; (71 pay supervision fees as determined by DOC; (8) perform affirmative acts as required
by DOC o confirm complinnce wirh the orders of the court; {(9) for sex offenses, submitto
elecironic monitoring if imposed by DOC; and {10) abide by any additional conditions
imposed by DOC ander RCW 9.94A 704 and 706, The defendant’s residence location and
living avrangements are subject to the prior approval of DOC while on community custody.
For sex offenders sentenced under RCW Q.94A.709, the court may extend community custody
un to the statutory maximn term of the sentéence.

The court orders that during the perind of supervision the defendant shall:

[ | consume noalcohal,

f ] havenecontactwith: o }
{1 semain{ Jwithin | Jouwside of aspecificd geographical boundary, towit

| ] notreswde within 880 feet of the facilities or grounds of a pnblic or private schoul
{community protection zone ). REW 9.94A.030.
| ¢ partiapate inthe following crime related treatiment or counseling services:

{1 undergo an evaluation for treaument for { ] domestic violenee | | substance abuse
{1 mental health | ] anger management, and fully comply with all recommended
treatments

[ 1 vomplyawith the following crime-reiated prohibitions:

[ 1 Other conditious:

{Ses Dirense and Kadmappmg of o Mmor Offense)
(ROW 9,804/ 308, 503} ) Port Ang
(WP CRI1040007 201 1y Page 6 of ( (y {33721 FAX 71

N1 b You shall comply with the statutory requirements of commumty placement, REW
9.94A.120{8)(b)(c). and other conditions as set forth in Judgment and Sentence.
X) 2. You shall reportas divected to the Office of Community Corrections or the Court.
CLALLAM COUNTY
FELONY JUDGMENT AND SENTENCE (1181 {Pason) PROSECUTING ATTORNE

Ulablam Coeny Courthvuse
233 East Fourth Streat, Suste .

v, Washington




A

|
i
i
:
(XD 20 You shall nouty the Superior Court Clerk and Otfice of Coammunity Lorrections prior o ¢
anv change of address or employnent §
LN 4 You snall pay monetary obligations as setforth int he judgment and Sentence. }
DL You <hall remain within preseribed grographical boundaries, asfollows: ¢
P T pR— e e e - R . — st s . ;
1 Youshall notcontact or communicate withs . o !
i
{1 7 Youshail nothave direct or indirect contact with the rollowing speciiied class of !
madividualst . . - I e e ]
f 18 You *h zsi }m ain from ti.(* use ui alm 10l md remain oot uf places whm e ah mml isthe
chief em of sale. Vﬁsg Gghitm i
}( 9. You shalt abstam from the possession or use of Vir ugs unless prescribed by a medical é
professional, and shall provide copies of all presenptions to Conmmunity Currectuons
Ofhcer within seventy-two {72 hours.
D(l(l During term of community supervision, you shall submit to physical and/or psycho- :
fogical testing whenever requested by © ommunity Corrections Officer, at your own i
expense, ty assure comphance with Judgment and Sentence or Department of Correc-
dions requirements. :
P11 You shall underge out-paticat treatment as presoribed by the Court or the Office of |
Community Corvrections as Followes: e e e e ;
12 Yousha i wudx reo in-panent/out-patient sex offender treatiment as set torth )('low or
attached herete and mcorporated by reference: (N,,‘"x,e Appﬁ Qdﬂg_w “AE/,M ‘
){1 2 Do not use or pnssess fircarms, 3
: [ 114, Donetdrive amotor vehicle, i
)}{fi Refram trom turther vislstions of the law,
DXI6. You shall pay the cost of counselnyg to the victm which s required as a result of vour
: Crne Of LTINS, ;
}@ 7. Your residence and bving arrangenients shall be subject to the prior approval of DOU. ;
b{l& You must consent 1o allow home viats by the Department to monitor compliance with
superviston. Home visits inchide aecess for purpases of visw dinspection of qil areas of
the reskdence i which the offender hvesor has exclusive or wint control ur arcess

Mi‘}, vther cromesrelated prolubitions as follows: CD,\JL Q{\§ .;Sg.ft ....... ﬁ}}‘mmm
Ane QS,L_,W At ﬁ&okda( é?’ _1_(\(16( pocalec Aﬂau\

Violutions ot these conditions vl result m additionat pus mshment.

(L) For sentences imposed under RCW 9 94A 507, the indeternunate Sentence Review Board
may nupose sther condons {ine Huding electronic mcmt aring i DOCso recammends). nan
cicrgency, UOC may imposce uthm conditions {or a period not Lo exceed seven working days.

Court Urdered Trearment. [ any court arders mental health or chemical dependency {

Sreatment, the defendant muast potity DOC and the defendant must release treatment ’

mfarmation te DO tor the duration of mearceraton and supervisicn. RCW 9.94A562,
CLALLAM CTNTY

FEVONY IUDGMES T AND SENTENCE (IS (Prsan) PROSECUTING AT TORNEY
{hathasn Cowngy Fourthomny

Fast Fauah Stover, Swee H

(Son Orepae and Kdnapping of o Minor Offcised
(RO DWW udN S0, Sas)
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4.3a Leg

al Financial Obligations: The detendant shall pay 1o the clerk of thus court:

S

Sua o

il 5
|
!
o
LR g % qo gt
perg
WRE <
ARLY 3
SEIH
Carbl 1 g
SATH /SR
il )
3 10O 0D
X
EONRIR |

(Sex Ofrense and Kednappimy of &
(RO w627 S00
(WP RN a0ty

AR

Vietim assessiment {$500.00 for felony and

QUW 7.68.035

aross misdemeanar: $250.00 for misde-

RSTRR IR
Dennestic YViolenge assessmoent

Court costs, imchadimg

ROW 10.99.080

ROW 9 94A 760, 9944505, 10.01.160. I().«L(s.l‘.)(?%

Crimvinal fiking tee s
Witnens costs $

_2u(o0 § PR

WEE

Sherif s servive fees
jury demand lee

Exrradition costs

60612

SERYSEN/SEW AWRE
TR

RV

Other

Fees tor court appamnted atturoey

Court appoinied defense expert and other defense

[MSREEN

Fine ROW QA 20,021, | ] VUESA chapter 69.50

RCW 994760
RUW 9 U4A 760

ROEW 6950430

RCW, | ] VUCSA additional tine deferred due 1o

indigency RCW 69500430

Drug enforcement lundof

Crinte bibr tee { ] sospended due o indigeney

DNA collection fee |
Speciatized forest products

Other fine or conis fore
L hnterpreter costs (OS]

vrdered {EVAY Lab/hlood test [BHSS

fnvestigater services {INS)
DCTE Meth fab clean-up (MM}

Frntergoney response costs (Velncole Assault,
Vehicular Homicde. Felony DUL andy,

marnmumy pavable to

{address)

PVLONY TUDON N AND o NTENCEL (IS et som

Ner O e

G

Pape %

| nat imposed due 1o hardshgp

REW 9 91A 760

RUW 4 3.43.690
REW 43437541
ROW 7a48.140

alunations--vourt

Drug Court Program

ROW 3852430
$10o0

CLALL S UOUNEY
PROSECUTING ATTORNLY
1 {Caunty Cogitheyss

. st fourths strevt, Susie H
Pt Anguies, Wiash Yk
GIROY AT BAN AT 240
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L]
e

RTH % Restivation tor C.R.
coply 7

Rpfen | § Restitution to:

Fowoverad

Rostitation to;

3 Restizution to:

$ Statutory assessment. | Drug enforcement fund of Qlympic Peninsula

Narcativs Snforcement Team (OPNET) 3
County Cade 118.000.010  Bars Code 351.50.01

| VUCSA additional fine deferced due to
ndigency

o 7z - . - . .
by 0'2"{7, gt Costs of: Ciallam County Jail for medical treatment
rendered while incavcerated in County Jail:

g pre- + post-conviction imedical
COsts {RCW 70.48.130)

kS Other cosrs:

[ hearingtobeheld 20

| with review every three months thereafter.
Dept code N01.840.000  Bars Code
349.23.00.00.20

ey goon

e |
H

i $ [TOTAL RCW 9,947,760

i

)4”“3 above wetal does notimchude all restitution or other legal financual obligations, which may
be sot by later arder of the court. An agreed restituton order may he entered. RCW
9,544,753, A resutuuon hearing:

shuall be set hy the prosecutor
| isscheduled for ) {darel

L The defendant winves any rightte e present atany restitation hearing {sign
initialsy o
| Restitution schedule sttached

1

E ] Resttation ordered above shall be paid jointy and severally with
RN NAME of other defendani(s) Cause Numbey {Victim's winue) {Amount - 3)
+

© 1 The Department of Corrections {DOT) or clerk of the court shail wmmediatelv issue a
- Notice of Payroil Deduction. RCOW 5.84A. 7602, ROW 9.94A.760(8).

CEALLAN COLINTY
PROSECHTING ATTORNEY
Cladan Coungy Courthouse

FELONY JUDGMENT AND SENTEFRCE ¢915) ('nson)
{Sex Gftonse :n?d kadnapping of o Miror LIcee) \ East Fourth Sireet, Sune 1
PRITW Y aa A 36 5057 Post Angeies, Wasluagtoe 98302-3013
OWPE UR 8402400 7201 D Page ool | (» Geu) 4172301 FAX 4172469
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I Al payments shall be made in aocor i e with e policies of the clerk of the court and
o a schedule established by DOU ar the clerk of the court, commaencing immediately, :
anless the court specifically sets m:'rh the rate here: Notlessthan S per mouth |
commencng . L RCW Y 9sA TN |

This defendant shall re p(‘lt m thn cierk of the court or as directed by the clerk of the cowrt o

provide iirancil and other information as requested. REW Y4 T60{THD)

[ 1 7Thecourt orders the defendant e pay costs ot icarceration ot thevate of S pur
day, (actual vosts not to exceed $L00 por day). LR} RCW 9944700, (This provision does
not. ,wi\‘ 1o rosts of incarceration collecred hy DOC nnder RCW 72.09.111 and
72.04.480.

The tinancial obligations imposed fu this judgment shall bear interest from the date of the §

ardument anil s vmvn( m ikl attne cate applicable te o mi ;il(l;,l}){-"lt\i ROW 10.82.000.
cartd of costs on apy wa! awainst the delemdant may be added 1o the totat logal financial

uh tgarions. ROW 1073100

4.3b] | Electronic Monimring Reimbursement. The defendant is urdered Lo reimburs
e e e e {!l;n‘xw ot vlectronig nmmtm‘mg !
agenucyd AY e e tor the cost o pretrial electronie |

mensoring i {hv an 1(»um ut s S *

4.4 DNA Testing. The defendant shall bave a bwological sample collected tor purposes of DNA \
identitivation anatysis and the defendans shail fully cooperate i the testing. The appropriate

I

4.6 Other:

agency shall be cesponsible for abtainig tie sample prior to the detendant’'s release from
confinement This paragraph does nutapply if it is established that the Washington State
Patrot crime laboratory already has a sample rom the defendant for o gualifying ottense,

ROW 4343754,

| HIV Testing The detendant spal” subimit to BIV testing. RCW 70 24.3:4).

wi

No Contact.

><H e defendant shall not have contactwsth w—Cf—wa@m- e
e pam) e Iu(inw hm not himited o,
sersenal, verbal telephonic, writlen or mm 101 'f:mu"i atherd party el
fwhich does not exeeed the makinm statutory sentence )

! ihe defendant is excladed or probibirted trom comingwichm e
i;si ey ol e e {name of protected person(s])'s
Phome/ residence | Jworkplace | ] s ,mul Eo {ather location(sl)

'

L Or

Potherlocation: |

et which dees not exceed the maxinn statutory sentence).

Darag ¢ Domestic Jm!yncc No-Contact Grder, Antibarassment No-Contact Order, o1
Soxual Assault Protection Order s filed concurrent with this Judgmentand Sentence.

3

i

- T

pr— - PRSIV - - §

) - |

CLATEAN COUNTY ‘

FELONY JUDGMENT AND STNTUNCE (I8 (Prson et (’”“‘“*_“"’*‘” ';
£ 3 — RUH SR Ie] S¢

fven Oitense and kadnapping of a Saner Oliense ’ !

(ROW 9 gy Son, 305 . Pont Aseehes, Woasd %
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el

wn

VI

o ©

7 Off-Limits Order. { Known drug rmfficker) ROW 1066020, The foRowing areas are off limits
1 the defendant while under the Snpt:rvmnm al the enunty il or Departinent of Corrections:

V. NOTICES AND SIGNATURES

1 Collateral Attack on Judgment. I vou wish to petition or move for collateralattack on tns
ludgment and Sentence, including but not hmeted to any personal restraint petition, state
habeas corpus petition, motion to vacale judgment, moting ta withidraw guilty plea metion
for new tiial or moetion 1o arrest judgiment, vou must do so within one vear of the tinal
pudgrsent in this matier, except as provided for in RUW 10,773,100,

ROW 10.73.000.

2 Length of Supervision. 1 you conunitted your ofi ’nsg ;mm ro fuly 1. 2000, you shall remain

pnder the court's jursdicrion and the \u;ww.xmu of the Department of Carrections for a
penod up o T vears trem f}w date of sentence arre i~ ase trom confinement. whicheveris
fangor, ta assure payment of Ail legal finoneial obligations unless the conpt extends the
erivutnal juderent an ad i\lt snal 10 years, D yvou connuitted your offense snor after july 1
SO0 the court shall retain jurisdiction aver vou, for the purpose ol your compliance 'vltn
gayment of the legal financrd ebligativns unul you have completely sutistied your obligation.
regardless of the statatory maximum for the crime. ROW Y G4A 760 and RCW 9.944.505{5}.
The clerk of the court has authority (o cotlect unwaid fegal financial obligations at any time
while vou remain under the jursdiction of the courvlor purposes of yvour legal fnancial
obitgations. RUW 9.94A.760{4) and ROW 9 94AT753{4 ).

3 Notice of Income-Withholding Action. if the court has not ordered an immediate natice of
paveoll deduction in Section: 4.1, you are notifivd that the Department of Corrections {DOCY oy
the clerk of the court may issue a nutice of payroll deduction without notice 1o you i vou are
e than 30 days poast due s monthly pavawems 0 an amonnt egual to or greater than the
amount payable for one munth, RUW 901A 7602 Other income-withiholding acuon undey
RCW 2.944. 760 may be taken without turther netice. ROW 99147600,

4 Community Custody Violation.

{a) 1 vou are subject tea first or second vielation hearieg and JOU s that you commatted
the violaton, VO AV Feceive as a sandion up W 6l days ol cor afinement per violation. REW
UAALG I3

B veu have not completed vour maxauwm term ol total confinement and you are subject to
a4 (im d violation hearing and DOC fnds 1hat you committed the violation, DOC may return you
(o state correctional roshity Lo serve up to the remannng portion of voue sentence, RCW
GUAAT T

(s }

Firearms. You may not own, use or possess any fircarm, and under federal law any
firearm or ammunition, unless vour nipat e du so i< restored by the court i which you ave
convicied or the supertor court in Wishington State where yon hve, and by o federvalcourt it
reguired. You must immediately surcender any concealed pistol ficense. (The clerk of
tie vourt shabi forward a copy of the defendat's driver's hicense, wdenticard. or comparable
Wentfication te the Department of Licensieg aloug with Ure date of conviction or conunii-
ment) RCW 941040 and RUW 441047,

AR CAXINTTY
SETE PG ATTORNDY
,mn( ranty Courthingic

LNy JUDONDN D AND SENTENCT tHINy (Prsows
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(WP CRS4 0400 ¢7 Jotin Prue Tl [((,

aprth Siroc




Brel

5.6 Sexand Kldxmppmg Offender Registration. RCW YA 44.128,9A.44.130.10.01.200.

1. General Applicability and Requirements: Because this crime involves a sex offense or
fdnapping offense involving a minor as defined in REW 9A.44.128, you are required to
‘l?*;ilmﬁ‘!.

I you are aresicdent of Washington, you must register with the sherifi of the county of the
state of Washington where you reside. You must register within three business days of
being sentenced unless you are in custody, inwhich case you mustregister at the time of
your refease with the person designated by the agency that has jurisdiction over you. You
must also register within three business days of vour release with the sheriff of the counry of
the state of Washington where youwill be residing.

i you are not a resident of Washington but you are a student in Washington or vou are
employed in Washington or you carry on & vocation in Washington, you must regisier with the
sheriff of the county of your school, place ot employment, or vocation. You must register
within three business davs of being sentenced uniess you are i custody, in which case you
must register at the time of vour release with the person designated by the agency that has
wrisdicnion ever you. You must also register within three business days of your release with
the sheriff of the county of your school. where you are enmiployed, or where you carry on a
vocation,

2. Offenders Who are New Residents or Returning Washington Residents: I you move
te Washington or if you leave this state following vour sentencing or reiease from custody
but later move back to Washingion. you must register within three business days after
moving tu this state. I vou leave this state {oliowing your senterncing or release from custody
but Iater while not a resident of Washington you become employed in Washington, carry on a
vocation in Washington, or attend school in Washington, you must :evxsrel within three
busmess days after starting school in this state or becoming employed or carvying cut a
voration in this srate.

3. Change of Residence Within State: If vou change your residence within a county, you
must provide, by certified mail, with return receipt requested or m person, signed written
notice of your change viresidence to the shenif within three business days of moving. 1f you
change your residence to a new county within this state, you must register with the sheriff of
the new county wirhin three business davs of moving Also within three business days, you
st proavide, by cernified m:zil with return receipt requested o in person, signed written
natice of vour change of address to the sheriff of the county where you last registered.

4. Leaving the State or Moving to Another State: if you move 1o another state. or if you
waork, carey on a vocating, or attend school in another state you must register a new address,
hngerprings, and ;\imtm;mph with the new state within three business days after
csiablishing residence, or after beginning to wor k. carry on a vocation, ov atiend school in
thie mew state, 1 you move ont of the state, you mast also send written notice within threr
husiness days of maving to the news state or Lo a foreign country o the county sherff with
whom vou last registered m Washington State.

5. Notification Requirement When Enrolling in or Employed by a Public or Private
Institution of Higher Education or Common School (K-12). You must give notice to the
sheriff of the county where vou are registered within three business days:

i
1

CELONY TUDGAENT AND SUNTENCE (FIsy (Prison
{(Ses Offense and Ridsappmg ol a Minor Otlense)

(RUW 9 G4A 300, .503)
WP CR 84 0400772011

CEALLAM COUNTY
PROSECUTENG ATTORARY
Claltam Coumy Courthouse

223 Fast Fourth Streer. Sune 1

Port Angdes. Washingion 98162.3015

Page 12 af (( / {360) 4172300 FAX 3172400
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-

i} beture arviving at a \xhonl or imstitation of higher uiumlmn to atiend classes

1) hefore starting work at an institution of higher education; or
it after any termination of enrolhuent or employmentat a school or insutution of higher
pebacauon.

». Registration by a Person Who Does Not Have a Fixed Residence: Evenif vou donot
Em.»v a fixed residence, vou ove requuced to register. Registration must occur within three
bustisess days of frelease in the county where you are being supervised if you do not have a

residence at the time of your release from custody. Within three busmess days atter losing
your fixed residence, you must send signed written notice to the sheriff of the county where
vou last registered. 1f you enter a different county and stay there for more than 24 hours, you
will be required to register with the sherifl of the new county not more than three business
days alter entering the new county. You must also report wee kly in person 1o the sheriff of the
county whel e vou arc registered. The weekly report shalt be ona day specified by the county
sherifl's office, and shalt occur during norimal busimess hours. You must keep an accurate
acgounting of w herc vou stay during the week and provide it to the county sher iff upon
Fequest, The lack of a fixed residence is a factor that may be considered in determining an
aftenders risk tevel and shall make the offender subject to disclosure of information to the
public at large pursuant to RCW 4.24.550.

7. Application for a Name Change: If you apply for s name change. you must subnmt a copy
of the application to the county sheniff ot the county of your residence and Lo the state patrel
not fewer than five days before vhe entry of an order granting the name change. Hf you receive
an orider changing vour name, you wsust submit a copy of the order to the county sheritf ot the
connty of vour residence and to the state patrol within three business days of the entry of the
Carider, ROW 9A.44 ] 30(7).

5 7 Motor Vehicle: tFthe court found that you used a motor vehicle in lhe commission of the
otfense, then the Deparument of Licensing will revoke vour drver’s license. The clerk of the
courtis thrected to immediately forward an Abstract of Court Record to the Department of
Licensing, which must revoke your driver’s license. RCW 46 20.285

Other:

.

Al LAN TOUNTY
PROSECUTING ATTORNED

Ciallau County Counthouse

222 Cast Fourth Sreeet, Swite 1

Port Angeies. Washingion 2X3615053
(334170301 FAN 4172400
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DONE IN OPEN COURT and ip the presence of Defegdant this dater Ociober f‘é L2012
JIDGE

W) L 1RMS

N X tp/ sttt M

ANN LUNBYWALL ‘ﬂ/\ STALKER COREAN OMARUS BARNES
Deputy Prosecatng Altorney Attorney tor Defendant Defendant
WHA No. 27691 WHA No. 5
Ab:dpm
Voting Rights smwmem Facknow imim that | have lost iy right to vote hecause of this felony 1
convictun. 111 am registered 1o vote, my voter registration will be cancelled.

My right to vote is provisionally restered as long as Tam not under the authority of DOC {(not
serving a sentence ol confinement in the custody of DOC and not subject to community Custody as |
detined in RCW 9.94A.030). L must re-register betore voting. The provisional right to vote may be
revoked il o comply with all the torms of my legal financial obiigations or an agreement for
the payment of legal finanaal obhgauons,

My right to vote may be permanenily restored by one of the following tur cach felony conviction:
a) averuficate of discharge issued by the sentencimg court, RCW 9 94A637: 1) a court ovder issued
by the sentencing court restoring the right. REW 9.92.066; ¢} o tmal order of discharge issued by
the indeterimmate sentence review hoard, RCW v.96.050; or d} a certiticate of restorativn issued
by the goveraor, RUW 9.96.020. Yoting betore the night s restored s a class G fefony, REW i
29A.54.660. Registering 1o vore before the rightis restored 1s a class € felony. ROW 20A.84.140.

ignature: /‘W

e ot ottt e it st o~ [, H

dunt's

Fam a certsficd or registered interpreter. or the court has found me otherwise qus alitied ;
imterprot, mthe _langnage, which the defendant understands, | interpreted

they fudgiment and Sentence for the defendant inte that fanguage.

Feernty ander penalty of perjury under tie s of the state of Washmgton that the furegoing s e
and corvect

Sigred at T} 20
ENIE pstate! {tiait}

e s Prai numed

CLALLAM L OUNTY
mrm‘; ('i TING ATTORNIY

PEL O Y JUDGMINT AND SENTENCEAFIS P R
cangy Courthouse

(Sex tufense amd Kdunappiog of o Mier Glie ourih Steeet, Yoie b
(ROW 9w LS00 505y Pt »\xwL.” Wankington w3nl XS
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CONDITIONS OF SUPERVISION, Clallam cause 08-1-00012-4, defendant Corean Barnes:

1) You shali comply with the statutory reguirements of community custody and other conditions as
set forth in Judgment and Sentence and as imposed by Department of Corrections,

2j You shal report as directed to the office of Community Corrections or the Court,

3} You shall notify the Superior Court Clerk and office of Commur;itv Corrections prior to any
change of address or employment.

4} You shali pay monetarykob:igations as set forth in the Judgment and Sentence.

5j You shall remain within the prescribed geographical boundaries as follows: as directed by DOC.
&) - You shall not have direct or indirect contact with the following specified individuals for the

statutory maximum length of time: CR, the victim herein

H—Hpu-shatre D ST YOI THE pOSSessiOT Otk
ss.me»emeﬁeenmmrzﬁt/ .
{\)Mui\th\

. . ¥ , .
8) You shall abstain from the possassion pr use of drugs and drug paraphernalia except as
prescribed by a medical professional, and shall provide copies of all prescriptions to Community
Corrections OHicer within seventy-two {72] hours.

9} During term of community custody, you shall submit to physical and/or psychological testing
whenever requested by Community Corrections Officer, at your own expense, to assure compliance
with Judgment and Seatence, Community Custody Board, or Department of Corrections' requirements.

10) You shall obtain a psychosexual evaiuation from a State-certified provider {or cut of state
equivalent, if supervised out of state} and enter into, comply with, show progress in and successfully
complete a sexual deviancy treatment program as recommended as a result of the evaluation.

11) Register as a sex offender n accordance with State law.
12) Do not ase or possess firearms,

13} Must consent Lo aflow home visits by the Department 1o monitor compliance with supervision,
Home visits include access for the purposes of visual inspection of all areas of residence in which the
offender lives or has exclusive/joint control/access,

14} Refrain from further viciations of the law.

15} You shall pay the cost of counseiing (o the victim that is required as a result of your crime or
crimes.

16} your residence and living arrangements shal! be subject to the prior approval of the Depariment
of Corrections.

17} Other conditions as impesead by CCO and/or Community Custedy 8oard.
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VI IDENTIFICATION OF THE DEFENDANT
(if no SID complete a separate Applicant card (Torm FD-2587 for State Patrol
SID N WA22113507  PateofBirth 1171271982

FB31 Mo Locai (L) No. WAGD50000 (CCSO}

{pick uncp
0Ca 08-08578

PON No. Qther

Altas name, DOC 317817
pOR: 511, 228 ihs, black hair, brown eves POR:
LKA

Race: Ethnicity: Sex:

-

] Astan/Pacific (V' Black/ | ] Cancasian { Hispamgc I‘/I Male

Isiander .
! . African-American

( {

1 Nen-Hispanic ] Female

|} Narive American i 1 Other:

Fingerprints: | atrest that | saw the defendant who appeared in count affix his or her fingerprints

and signature on this documept.
Cleck of the Court: )@W@db{g g, Deputy Clerk. Dated: / ,Q(,:_’__[_wé,::-, 2012
. . } ﬁ_’//
The defendant’s signature: A4 }‘\w

Lelt tour fingers taken o Lefy Right faght four tingers taken
simultancousty Thumb Thumb simultaneausly

CUALL AN COGNRY
FELONY JUDGAMENT AND SENTENCE (NS (reson) PROSECLTING ATTORNES

. o . . AR Claliam Couny Comthouse

{Se v Offense and Kidnapping of o Miner Otiense) a1 urth Street, Sunte 1
{ROW 2,048 3GU, 308) Port Acgeles, Washngton YR362-301%

(WP CRRE0400 {7200 Page 153 of / { T2 FAX ALY 24060




Appendix E



No. 1L

An assault is an intentional touching or striking of another person, with unlawfil
force, that 1s harmful or offensive regardless of whether any physical injury is done to the
person. A touching or striking is offensive if the touching or striking would offend an
ordinary person who is not unduly sensitive.

An assault is also an act with unlawful force, done with intent to inflict bodily injury
upon another, tending but failing to accomplish it and accompanied with the apparent present
ability to inflict the bodily injury if not prevented. It is not necessary that bodily injury be
inflicted.

An assault is also an act, with unlawful force, done with the intent to create in another
apprehcnsion and fear of bodily injury, and which in fact creates in another a reasonable
apprehension and imminent fear of bodily injury even though the actor did not actually
intend to inflict bodily injury.

An act is not an assault, if it is done with the consent of the person alleged to be
assaulted. As to the crime of assault, the State has the burden to prove the absence of consent

beyond a reasonable doubt.




