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L INTRODUCTION

Appellants’ claims against the individual defendants are issues of
first impression that present debatable issues of public importance, and as
such, should not be subject to attorney’s fees under CR 11. See Cary v.
Allstate Ins. Co. 78 Wn.App. 434, 440-41, 897 P.2d 409 (1995).

Respondents do not argue the existence of issues of public
importance, but instead focus their briefing on identifying controlling
authority in an effort to prove that the claims against the individual
defendants are not issues of first impression. However, the cases
identified by Respondents are factually and legally dissimilar to the
current situation, and therefore are not controtling. Thus, the claims
against the individual defendants do raise issues of first impression, and
the trial court abused its discretion in finding a violation of CR 11.
Appellants ask for the relief designated in Part 2 below.

IL. STANDARD 'OF REVIEW

This Court reviews the trial court’s grant of attorneys’ fees
pursuant to CR 11 for abuse of discretion. Wash. State Physicians Ins. Ex.
& Assoc. v. Fisions Corp., 122 Wn.2d 299, 338, 858 P.2d 1054 (1993). An
abuse of discretion occurs when the trial court’s order is manifestly

unreasonable or based upon untenable grounds. /d. at 339.



Claims that raise issues of first impression are not frivolous and
not subject to attorneys’ fees if they present debatable issues of public
importance. Cary v. Allstate Ins. Co., 78 Wn.App. at 440-441.

IIIl.  ARGUMENT IN REPLY

A. Plaintiffs have preserved the argument that the claims
against the Individual Defendants raise issues of first impression.

Appellants have repeatedly noted that this case, specifically the
claims against the Individual Defendants, raise issues of first impression.
Respondents’ assertions to the contrary are baseless. The first impression
argument was made to the trial court in both Plaintiffs’ Response to
Certain Defendant’s Motion for Reasonable Attorney’s Fees and Costs
Under Civil Rule 11 for Claims Against the Individual Defendants (CP
576,577, 579, 584, 586) and Plaintiffs” Response to Certain Defendant’s
Supplemental Motion for Reasonable Attorney’s Fees and Costs Under
Civil Rule 11 (CP 696). Respondents even mention the argument in their
own briefing to the lower court. CP 712.

B. C-TRAN fails to identify authority that is controlling in
this case.

Respondents argue that there are no issues of first impression but

rely on authority that is not controlling under the facts of this case.



(V'S )

Respondents have not identified any case where the OPMA is applied to
the binding action of one governing body of a public agency to change the
composition of the governing body of a separate public agency, as would
be factually ““on all fours™ with the case at hand, and thus provide
controlling precedent for this Court’s analysis of the actions taken by the
BCRC, the C-TRAN Board of Directors, and the reconstituted C-TRAN
Board of Directors.

No such case has been presented to the court, and Respondents’
assertions that cases are controlling are unpersuasive. Nonetheless,
Respondents characterize Clark v. City of Lakewood, 259 F.3d 996 (9th
Cir, 2001) as “controlling case law™ standing for the concept that “[o]nly
actions taken in closed meetings violates the OPMA,™ and that there is no
“fruit of the poisonous tree” analogue in the OPMA. Supplemental Brief
of Respondents, p. 8.

In contrast to these assertions, Clark only states in the positive that
“action taken in closed meetings is null and void,” and does not foreclose
the validity of the ratification rule. Clark v. City of Lakewood, 259 F.3d at
1014, In fact, the City Council in Clark actually ratified the decision made
in a closed meeting prior to taking further action on the decision. d.

Here, the BCRC took action in a closed meeting to change the



composition of the CfTRAN Board. That decision was never ratified in an
open meeting, either by the BCRC or the C-TRAN Board, and is null and
void. Thus, the actions of the C-TRAN Board that was reconstituted
based on the null BCRC decision, are likewise null and void.

Finally, Respondents fail to identify controlling authority as to Mr.
Hamm’s notice obligations. Respondents acknowledge that Mr. Hamm is
responsible for compliance with the notice requirements of RCW
36.57.A.55. Supplemental Brief of Respondents at 13. However, the
OPMA is silent as to the party responsible for providing OPMA compliant
notice. Respondents urge the court to find that there is no overlap between
these two statutory notice obligations, even though both are applicable to
the very same meetings of the BCRC. But again. no authority is presented
that is determinative of the issue. As such, the interplay of these two
statutory notice requirements presents an issue of first impression.

IV.  CONCLUSION

The claims against the Individual Defendants present multiple
issues of first impression and therefore should not be subject to CR 11
sanctions. None of the cases relied on by Respondents presents
controlling authority to the contrary. Based on the above, Appellants

request that this Court reverse the trial court’s Order Granting Certain




Defendants’ Motion for Reasonable Attorneys’ tees and Costs under Civil
Rule 11.
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