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ASSIGNMENT OF ERR OR

Assig meow p ofEj-ror

This court should riot impose appellate coats oe,. arapcai... 

Should ar, appellate imposecosts on ap-Peal if'an 4i.dil;er­t clid;nt

has zio present or :rut€,ce anility to pay those costs? 
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STATEMENT OF THE CASE

Oil NOVerrnher 11, 2015, the Mason Cc,,tulty: Superiior Conan, s r 1crrxce: 1. 

the defendant to 4 months on one count of forl,;ery a i -id to a lorisoan- based

DOSA sentence on one count of bai l j iampin€ on a sten darcl range stnntenc., 

of 17 to 22 months followingjury verdict of guilty can ti es two : rimes. CP. 201

33. As part of this judgement and sentence the trial court f'(ain.d that th,:, 

defendant " has a chemical dependency that has contributed" to his offenses. 

12P 21. At sentencingthe trial court. reffised to impose any discrr-,tionary legzLl

financial obligations upon its det(-.rrnirnal:ion that: the defendari.t GFl. as a very

small ability to pay, receiving, I think .fir. 3gergi said sorne,xiiere in the arca

of $400. 01) per month social security disal- lity." ISP 178. 

Followino imposition orsente:nce the def !ndannt filedl tinrcely not'P; e cd' 

appeal. CP 18. The court thea signed an order of i: rndi. ency r.[ pon its, finding

that the defendant " lads sufficient: funds to prosecute an appeal." CP 13. 
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THIN COURT SHOULD 1vIvJT IMPOSE A. f''ll'°1LILY..'' al+ (-,' OSTS 

ON APPAL. 

The appellate courts of this state have discretion to retti°ain frol:ri

awarding appellate costs even if the State srrlrstantially prevails onappeal. 

RGW 1€ 1. 73. 160( 1); State 'v. Nalar,!,. 141 Vv`r[.2d 620, 626, 8P -3d 3100 ( 2000), 

State v. Sinclair, 192 Wn. App. '390, -'; 82,. 367 P. 3d 612, 61.3 ( 2016). A, 

deFertdant' s inability to pay appellate costs is an inipo:rtant consider action ttc) 

take i.azto account when deciding whether or noll to impose costs onappeal, 

Staie v. Sinclair, supra. In the case; at: bar the t.ria[ court fi=o .nd ts e

indigent and entitled to the appointment: of counsel at both ft-.- trial arld

appellate level. In the sarne matter t1iis (' Dunt should exercise i. ts ,Wfiscretierr

and disallow trial and appellate costs should the ,'.'tate s,kstanna11 y prel,,ail. 

Under RAIL 14.2 the State may request that. Che court order the

defendant to pay appellate costs if the state substantially prevails. This rulo, 

states that a " cornini ssioner or clerk of the appellate court will award .-oats i:n

the ,party that substantially prevails on relriew., unless the aprfe,lla e coi.arii

directs otherwise in its decision terminating review." RAF, 142. In dale ay, 

W)Ion, .suor°a, the; Washington Supreme (- ou:rf. held that while this rule does

not grant court Clerks or cornmi.ssa:oners the discretion to dti, ilia e the

S UPPLEMLN'T'XL BRIEF OF APll "CLAM - 3



imposition of appellate costs, it does grant chis discrutiola to the appellme

chart itself. The Suprerne Co , rt noted: 

Once it is; detet7nined the State is the substantially preaTai' lirt; partly, 
RAP 14. 2 affords the appellatc: court latitude in deterrr6.a" ng;7 if costs
should be allowed; u se of tl e viord "wi il" in the :first sentence appears

to remove any discretion from the operation of '..r P 14. 2 wri th i e: peclt
to the commissioner or ch-..rk, haat, that rule allc3wsfor the appellate

court to direct otherwise In its I: c+ ci' ion. 

State v. Nolan, 11. 1. Wn. 2d at 626. 

Likewise, in RCW 10. 73. 160 the Washington Legislature has also

granted the appellate courts discretion to :refi-airy from. ggrarrting an E:.t aard of

appellate costs. Subsection one of this staujite states: "[ tjhe cow -t cfzppeals, 

supreme court, and superior courts may require an adult offencler convicted

of an offense to pay appellate costs." ( eenpha.si; added:), In Stfate v. Sinclair, 

supra, this Court recently affirmed that the statute provides ffie a.ppel.latcn

court the authority to decay appellate: costs in appropriate cases. State w. 

Sinclair, 192 Wn. App. at 388. A, def6ulant should not be fc)rceci to seek <a

remission hearing in the trial court, as the. availability of :3uch -. t

cannot displace the court' s obligation to exercise discretion whera prol:>(Nr? lr

requested to do so." Supra. 

Moreover, the issue of costs slCould be decided at the ral_)pe]1. te court

level rather than remanding to the tried court to make an. indivi(Jua;.lize;d

ending regarding; the defendant' s ability to pay, as remand to the triral court
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not only " delegate{ -s] the issue of r:#. lppe.11a:b-, costs ,: vvaay frofil th€=. CCIT.xrt: that is

assigned to exercise discretion, it- wou.lcl also) potentially he and

time.- cons urning for courts acid parties." State v. S.inelair, 19, fin., 

388. Thus. " it is appropriate for [an. appellate. ccuarl to consider the . ssaue of

appellate costs ira a criminal case during they cc u.nSe of appellate; revie",w) A?JriCrl

the issue is raised in an appellate brief"' State v. Sinclair, 192 Wri, App, al: 

390. In addition, wader RAP 14. 2, the `:`.Dort Ynay exercise its c:fiscrttiora in a

decision terminating review, M. 

An appellate court should d.erry ars. av,,ard ofcosts to die skite in au

criminal case if the defendant is indigent and lacks ' tike, ability to l: raag. 

Sinelain", supra. The imposition clC costs agaans_t indigent

problems that are well documented, SM:
1

as iniz rcas€,d difficulty in re!eratewing

Society, the doulotful recoupment ofmoney by the i3; wexraa ner t, a:racl itrie( juitics

in administration, urate v, Sinclair, 192 ' la,App. m391. (citing, State v. 

Blazina, supra). As the court ;not:e.s iiri '_ Eiaar. l <r " i 1; : is e at:ire.lyr apl:rol riat€ 

For an appellate couak to be mindful of these concer:ris." a'trai v, 5inclarir, 1, 9]! 

Wn.App. at 391. 

In Sinclair, the trial court €,rttere,1, a j a carder aurthori.zi.nh the cl w: f nria a

to appeal in,forni,ra1vuperis, to have. aprie7intArrexat od"comisel, aji,id to17.ave the

preparation of the nocessary record, all at t:at:e € XPUJISC Upon i?ts firacl ings thad: 
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the defendant was " unable by reason ofpc verty to Pay for any of the expenses

of appellate review" and that the defendant: " cE-alnot- oraribute anythi:r.q,., 

toward the costs ofappellate review." Rate v. hiciair, 192 Wn. Apl:y. at :397,. 

Given the defendant' s indigency, coulbined with his advanced: age arld

lengthy prison seritence, there was no realistic possibility he "would be able, 

to pay appellate costs. Accordingly, the Court ordered that appellate casts r101

be awarded. 

Similarly :in the, case, at bar, the deferndaf 1. is iridi;3r « t and Lacks ari. 

ability to pay. As part of this judgeil-i ; nt and sentence the tria I ci:) urt: fic,und

that the defendant "has a chemical dependency." Addiit:i anally l:he trial C(DIAl f. 

refused to impose any discretionary legal financial obligations upon its

detennination tha.l: the defendant " has a very srnall ability to pay" and tha l: hn , 

lives off of
4$

4413. 00 per month social security disability.- F`.inally, in this

case the signed an order of indigency upon its finding that the defendant

lacks sufficient funds to prosecute ars appeal," 

Given these factors, it is unrealistic to think tine (R feiidarit ), ill be able

to pay appellate casts. Thus, this court should exercise its discretion to reach

ajust and equitable result and direct that iio appellate costs be allowed should. 

the State substantially prevail on appeal. 

SUPPLEMENTAL BRIEF OF APPEI,LANT .. 6
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If the state prevails, this court should rxot impose

DATED this 6"' day of' June, 2016. 

lteapectfully s- il mitt.ed,, 

Ha: s, No. 166) 

for Appellant
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COURT OF APPEALS 01, WASHIN ' 1[` ON, 4ilIVIIIS111 1N 1: 11

STATE OF WASHINGTON, 

Respondent, 

V5. 

JOSEPH P'o STONIE1

Appellant. 

N().. K S - 3••>! l

OF SEIZIVIC E

he under signed stakes the following under Peraa.ltty of :I: e' ju'ry under

the laws of Washington State. On the date below, 1. persomdly c' f.i;.s: s'. and/ o,,. 

placed in the United ,States Flail the Brief'of Appe,I[ ani ,oritll tt( ri.. , I' fl 

of Service Attached with postage ]_said to the irid.icated pirtie, s: 

1. Mr. Tinicthy Diggs
Mason County Prosec:,sa.tirj;, Attorney
P. O. Box 639

Shelton, WA 98584

timh('c. co. rnason.wa..uss

2. Joseph P. Stone, No. 331046

Peninsula Work Release

1. 3401 Lloyd Parkway
Part Orchard, SVA 98361' 

Dated this 6)a, 
day of.1tine, 2016, at f c) ng,view, NVA. 

C Jane C bays
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HAYS LAW OFFICE

June 06, 2016 - 3: 23 PM

Transmittal Letter

Document Uploaded: 4 -482533 -Supplemental Appellant' s Brief. pdf

Case Name: State v. Joseph Stone

Court of Appeals Case Number: 48253- 3

Is this a Personal Restraint Petition? Yes @ No

The document being Filed is: 

Designation of Clerk' s Papers Supplemental Designation of Clerk' s Papers

Statement of Arrangements

Motion: 

Answer/ Reply to Motion: 

p Brief: Supplemental Appellant' s

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: 

Hearing Date( s): 

Personal Restraint Petition ( PRP) 

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

Petition for Review ( PRV) 

Other: 

Comments: 

No Comments were entered. 

Sender Name: Diane C Hays - Email: iahayslaw() comcast. net

A copy of this document has been emailed to the following addresses: 

timw@co.mason.wa.us


