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I. REPLY

The Appellants/Plaintiffs (hereinafter “the Boone family™) submit
this memorandum in reply to the pending appeal. This appeal involves
whether or not this matter should be submitted for jury consideration in
accord with CR 56. In that regard, it must be noted that DSHS’s own
internal post-closure investigatory files confirm the most pertinent facts
including (1) the abuse history associated directly with the Boone
children, (2) the prior CPS referrals, and (3) Mr. Ali’s extensive and
disqualifying background. Specifically, DSHS records from 2006 reflect

as follows:

Imvestigatar spoka with Detaciive Lindsey Wade and she slated ihal she had bean assignes to the referral, She
asked if investigaler was aware of Abdullah Ali's history. Bhe stated his name is also Gary Alexander. She
reported the the Tacoma Police Deparment has a hiztary with Mr. Ali. She reported he had been arrested a

1
* %k x

number a Bmes far varleus violations since 1990 and istale as 20085, Sha was asked what his listed home
afdress iz and she reperled il was 190% south W street and that Is the only address they had ever contacted
him at. She stated ihe departrnent shoukd coqiact LESA for a full list of hie criminal higtory, She stated she
would spoak with the presecutor and try o sec i€ an interview could be oenducted on the chitd in ' She
asked for and was given the child's addrass and contact infermation as well as the information for

R chc stafed she would start by calling the child's mother in

LESA records was contactod and they will pull the resods for the last 15 years and send therm e invesilgator,
2

* %k x
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DLRCPS has uncovered information ur the provider's kusband Abdullah which shiow 8 sontivuing exiens ve
crimiral hisicry. Many ot the affenses are disqualifying. The Tacorna Police Departrment shews Abdullah
residing a6 the provider's addrass since the first offense. Lasl offensa was 2005, Provider has been ficensed
ithis time} since 1996 and abdul'ah and [IIll=v= never been listed on the application, Tha provider
admitted ta this licensor and the DLRACES invnstigator that Abdullah resides in her home some of the bma.
Basad on this new ovidence, another staffing was he'd balween ARG [Lucretia Greer), DLRACPS (Eavanne
O'Daneghe and Gerad Licyd) and licensing (Shesla Jelks and Ingrid McKinneay). i€ now appears the provider
now only neglected to list ﬂn the application bul has been less than truthful about a numbar things. She
has failed o repart the sexual abuss when she was contacted by the refarant on 1/24/08, failed to list h
and Abdullah an iy of her licensing applications, iailed to report that Abdullah was residing in the home and
failed to submit a erlranal background check on hirm. The Dapartment has concludad that the safety and wellare
of the children are now a serious concem. The Dopartment hos elected to summanySuspend e llcense a: fils
tim.

3

DSHS’s own records confirm that Mr. Ali had an extensive and
disqualifying record, that the information contained within the record was
discoverable prior to 2006, and if properly discovered should have
prevented the Boone children from being abused.” According to the
expert testimony of Barbara Stone, Mr. Ali’s background should have
been discovered during licensing inquiries and double-checked in relation
to successive CPS referrals from 1992 and 1997 that originated within the
Star Child daycare.5 Additionally, as a product of the 2006 CPS referral,
the Boone family should have been warned of the dangers posed within
the Star Child daycare, but were not.” Based upon the extensive factual
record, as confirmed by DSHS, there is an abundance of evidence upon

which this matter should be remanded for trial.

*1d.
*Id.
SCP 191212
®Id.



IL. ARGUMENT RE: BACKGROUND CHECK MANDATE &
THE DUTY TO THE BOONE CHILDREN

DSHS offers a long and winding brief that does not provide much
specificity of response to the actual arguments that were raised by the
Boone family. On the background check issue, the purpose of RCW
43.43.832 and the related regulations, WAC 388-155-070(c)(i1); WAC
388-06-0130, is clear: to protect children in childcare facilities. In this
regard, according to DSHS expert Barbara Stone, the Star Child daycare
should have been shut down long before the Boone children were abused.

DSHS should have conducted a LESA background check of

all the individuals that might have unsupervised access to

children in any daycare facility. See RCW 43.43.832; WAC

388-155-070(c)(ii). As documented on February 18, 1995,

DSHS was informed that in relation to the Star Child

daycare facility, these individuals included Mr. Ali. In this

regard, it has been confirmed by DSHS that Mr. Ali has
possessed disqualifying convictions that should have
precluded Ms. Smith from being permitted to operate the

Star Child daycare facility ever since 1990. 7
Ms. Stone also opined that the CPS referrals from 1992 and 1997 should
have prompted a full background check upon Mr. Ali.® On this basis
alone, in accord with CR 56, this matter should be remanded for trial.

In response, DSHS argues that no duty was owed to the Boone

children specifically, and that the breaches that pre-dated the Boone’s

patronage of the Star Child daycare cannot give rise to any duty. DSHS’s

"CP 191212
$CP 191212



arguments are contrary to law and principles of foreseeability.
Foreseeability turns upon the “general field of danger” that should have
been anticipated rather than the identity of the “particular” victim. McLeod
v. Grant School District, 42 Wn.2d 316, 255 P.2d 360 (1953) (children
being assaulted in an unsupervised room is foreseeable). “The sequence
of events need not be foreseeable. The manner in which the risk
culminates in harm may be unusual, improbable and highly unexpectable,
from the point of view of the actor at the time of his conduct. And yet, if
the harm suffered falls within the general danger area, there may be
liability, provided other requisites of legal causation are met.” Rickstad,
at 269. In this regard, by failing to conduct proper background checks,
DSHS should have foreseen that children, such as the Boone twins, could
be injured. On this basis, in relation to the duty issues, DSHS’s argument
should not be well taken.
III. ARGUMENT RE: THE CPS REFERRALS FROM 1992,
1997, and 2006 WERE NEGLIGENTLY HANDLED
AND GIVE RISE TO A DUTY OF CARE TO
FORESSEEABLY INJURED CHILDREN

DSHS inaccurately contends that the CPS referrals at issue from

1992, 1997, and 2006 do not give rise to a duty of care. “It is well

established that a statute which creates a governmental duty to protect

particular individuals can be the basis for a negligence action where the



statute is violated and the injured party was one of the persons designed to
be protected.” Donaldson v. City of Seattle, 64 Wash. App. 661, 667, 831
P.2d 1098 (1992). The law in Washington is very clear: “RCW 26.44.050
creates a duty to all children who may be abused or neglected, regardless
of the relationship between the child and his or her alleged abuser.” Lewis
v. Whatcom County, 136 Wash. App. 450, 452, 149 P.3d 686 (2006)
(emphasis added); see also Yonker v. Department of Social & Health
Services, 85 Wash. App. 71, 930 P.2d 958 (1997). On page 13 on DSHS’s
response, it was conceded that “the duty under RCW 26.44.050 is owed to
the child who is the subject of the referral. If during an investigation
DSHS has reasonable cause to believe other children are at risk, the duty

® In this instance, the “other

to may extend to those other children.”
children” at issue were all of the patrons of the Star Child daycare
including the Boone twins.10
Ms. Stone opined that the CPS referrals from 1992 and 1997 were
negligently handled and, at a minimum, should have prompted an
exploration into Mr. Ali’s background:
The record also reflects that the Child Protective Services
investigation that originated on May 1, 1992 was also
handled negligently in that the intake was never fully

investigated. The documents attached to the declaration of
Mary Quinlan document the fact that the nature of the

’ DSHS Response Brief, Page 13
10
Id.



allegations and that the investigation was never completed:

SMITH, PATRICIS, A Sexual Atuse Unahble to eomglete invest -
{EOEA11) Ho Finding

WILKIMSON, ROBERT, A.
{14414)

Pescribe the nature and extant of the allaged maltreatment or concern: .

ROBERT WILKINS O (AGE 2 142) WaAS S/A BY PARTIES UNKMNCOWWN. REFERRENT STATES /4% HAS
BEEEM SUBSTANTIATED BY PHYSICAL EXAM BY DR. ROSS KENDALL (REGULAR FHYZICIAN 1S DR,
MCGROARTY ). CHILD |S SCHEDULED FOR A FROGIOSCOPY OM MAY 6 TO FURTHER ASSESS
RECTUM FOR POSSIBLE DAMAGE. CHILD wOULD MOT COOPER- ATE WAETH INITIAL EXAMINATION S0
PHYSICIAM WELL, SEDATE CHILD AND DO PROCTOSCOPY, =7 CHILD INDICATED TO PARENTS THAT
HIS "POC POD" HURT. CHILDO DISCLOSED THAT & MAR AND A WOMAN STUGHK A STICK P HIS BUTT.
CHILD WOoOULD MNOT INISCLOSE ANY FURTHER INFORMATION. -+~ REFERREMNT STATES
RCGHERTS WASE AT PATRIGIA SMITHS DAYCARE, 1909 SOUTH M STREET., FPHONE 572-7405 THIS

CWAS A DAYCARE HOME. REFERRENT STATEE CHILD WaAS AT THIS DAY CARE ONLY ONE TIME. THAT
P WNAE IN FEBRUARY 18%2, IT WWAS AFTER THE STAY AT THE DAYCARE THAT CHILD BEGAMN
COMPLAINING ABSUT HIS "POO POD" HURTING. THE NEXT TIME REFERRENT TOOK CHILD TG STAY

AT THAT OaY CARE - THE DAY CARE WAS CLOSED. QLT OF BUSINESS

These were very serious allegations that should have
prompted some sort of disposition other than “no finding”
whatsoever. The only investigatory record reflects that the
investigator was informed that Mr. Ali was Ms. Smith’s
husband, and that he purportedly was not home at the time
of the alleged assault: “Ms. Smith was contacted...Her
husband was not home...” A diligent Child Protective
Services investigation would have required further
confirmation regarding Mr. Ali’s location. Moreover, the
allegation also should have prompted a full background
check to be conducted upon Mr. Ali, but this never
occurred.

The intake dated March 25, 1997 was also negligently
handled. As documented the intake indicated that children
at the daycare were involved in sexualized behaviors that
prompted the referral: “CRYSTAL HAS BEGUN CERTAIN
ACTING OUT ACTIVITIES THAT ARE SEXUAL IN
NATURE...” The referral was never referred to Child
Protective Services:

ESE S

This referral and intake was mishandled in violation of the
mandatory reporting obligations under RCW 26.44.030.
Based upon the fact that the allegation involved possible
sexual impropriety, the social worker that accepted the
referral was required to send the information to Child
Protective Services for investigation. That never occurred.
Had such an investigation occurred, at a minimum, a
diligent investigation should have revealed that Mr. Ali was
residing at the Star Child daycare and was not qualified,




based upon background data, to have unsupervised access
to children.

DSHS’s own records confirm that the 1997 referral was not

properly reported to CPS for an investigation:

Fatricia Smith personally delivered a letter, August 2, 2008, requesting a copy of the referrat alleging sexual
rrisconduct i 1997, S-day etter has baen sant along with & redacted copy of the licensing investigation ints the
allegations reported on W25/07. There was some confusion whether this was a CPS or licensing and hased an
the CHAM findings of Physical Neglect and Sexual Abuse both Mone. It appears the referral was referred tp CP3
and then was refarred to hcensing, CPS was never involsed in this investigation pes GUI
11
This referral and intake was mishandled in violation of the mandatory
reporting obligations under RCW 26.44.030 and 050. According to DSHS
expert Barbara Stone, the associated failures should have led to the
prevention of abuse of the Boone children.

Additionally, as a result of the 2006 CPS referral, the Star Child’s
daycare’s license was summarily suspended.12 As an extension of that
investigation, in accord with RCW Chapter 26.44, DSHS attempted to
inform all of the families of the danger that existed within the home."” At
common law, “[a]s a general rule, one who undertakes to act in a given
situation has a duty to follow through with reasonable care, even though

he or she had no duty to act in the first instance.” Borden v. Olympia, 113

Wash. App. 359, 53 P.3d 1020 (2002); Pruitt v. Savage, 128 Wash. App.

"cp 223
2Cp 215
' CP 174, 198-99.



327, 115 P.3d 1000 (2005). In this regard, according to Ms. Stone, DSHS
failed to properly advise the Boone family:

After the sexual assault allegations involving Marcus
(mother Royal Princess) dated January 26, 2006, DSHS
Jailed to protect children that remained in the daycare,
including the twins, for several months thereafter. The Star
Child daycare was closed in May of 2006 and, only then,
stopped attending. DSHS should have initiated a summary
suspension and/or immediately informed all of the parents
that were patronizing the facility that Mr. Ali was
unqualified and that the son, Rasul Mohammed, was
accused of molesting another child within the home. DSHS
did send out some notices to certain families in letters
dated March 12, 2006 of the concerns at the Star Child
daycare:

pear ;[

T am writing ie oy capacity a5 @ Stawe of Washingten, 1 evision of Licensed Kegomees, Cluld P rotsctive
Rervives Facilily Gavestigating to beimg the follow g infuromation 1w atetion.

A persoa whir fived in the Swar Child Dy Curs waw cecenily avcasail nl child molestation involving a
davears child .

Travents may, uidzstandably, be concarped that 2 peeeon avemsed of child molestation ®as i the some
premses as their child's dav care. If yoo would liks your child interviewed andior 1f voor «hitd klag
tulicated, cither diveetty or indirecty (cirowgh Debovwn chianues, ede), that he o 816 oy ave been
nwilesled, o shoneld cortuel s e tat o dnkerview ol wr chied cen be sranged. Also, picase foet Fee
tev callof son givaply bave Juestions yon wonld liks sasmecicd

You are cncouraged not o disouss tha maner with e dhildien)  Direcl questioning of clillren oho
have oot previows!ty reporled sexoal shose or inopproprizte touchingn, 17 cot bandled pooperly. pozes 1o
rigks: 1) 91 catt jeopabdice investadions of leeitimate claims; amd, 21 it can lead oo elaios of whose when
no ubusr or twuching actually occorred,

Pleass el o W cootact e &t $83-6134 e AT008 of wou woold ke to discoss any quastions or
cobcems Tl e may hove.

Sincerely,
Gierad Loy

However, the twins’ mother, Tamika Boone, was never
provided such a notice. As a result, the twins continued to
reside in the harmful environment for several avoidable
and harmful months with their abusers, Mr. Ali and Mr.



14
Mohammed.

DSHS own records confirm that the Boone twins continued to patronize

the Star Child daycare, and that they fell victim to Mr. Ali:

l. Findings
SMITH, PATRICIA A Person ID: [N Role: Subject
Refemral D CASMN Findings
1749058 MNeglgent Treaument or Maltreatment Founded
15
k %k ok
ALl, ABDULLAH Persen ID: N Rale: Subject
Refarral 1D CAMN Findings
1749056 Sexial Atuse PR
16

Based upon the evidence of DSHS and CPS’s failures in relation to the
succession of referrals from 1992, 1996, and 2006, in accord with the
duties set forth under RCW Chapter 26.44 and CR 56 summary judgment
standards, this matter should proceed to a trial on the merits.
IV.  ARGUMENT RE: CAUSATION

“Negligence and proximate cause are ordinarily factual issues,
precluding summary judgment.” Tegland and Ende, 15A Washington
Practice: Washington Handbook on Civil Procedure Section 69:20, at 581

(2012 ed.). Proximate cause is an essential element of any negligence

"cp 191-212
" CP 203-5
" 1d.




theory; it consists of two elements: (1) factual or “but for” causation and
(2) legal causation. Baughn v. Honda Motor Corp., 107 Wash.2d at 142,
727 P.2d 655; Hartley v. State, 103 Wash.2d 768, 777, 698 P.2d 77
(1985). Factual causation is established between a defendant's act and a
subsequent injury only where it can be said the injury would not have
occurred “but for” the defendant's act. W. Keeton, D. Dobbs, R. Keeton,
and D. Owen, Torts § 42, at 273 **1184 (5th ed. 1984). As noted in
Baughn, 107 Wash.2d at 142, 727 P.2d 655: “Cause in fact refers to the ...
physical connection between an act and an injury.” The existence of
factual causation is generally a question of fact for the jury. Baughn, at
142, 727 P.2d 655 (1986). According to DSHS expert Barbara Stone’s
declaration, the abuse of the Boone twins was preventable and never
should have occurred.!” There is nothing speculative about this causative
correlation to the assorted CPS failures from 1992, 1996, and 2006. On
this evidence, this matter should be remanded for a trial on the merits.
V. CONCLUSION

Based upon the evidence and law cited herein, it is clear that

DSHS owed the Boone family a duty of care to conduct background

checks of Mr. Ali and the properly handle the other indications of abuse

7 CcP191-212

10



within the daycare facility. DSHS failed to do so. Therefore, DSHS’

motion for summary judgment was improperly granted.

DATED this 27" day of September, 2016.

Respectfully submitted

Lincolw Beauregard

Lincoln C. Beauregard, WSBA #32878
Julie A. Kays, WSBA #30385
Connelly Law Offices, PLLC

2301 North 30™ Street

Tacoma, WA 98403

(253) 593-5100

Attorney for Appellants
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