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State of Washington, |

Respandant, Mo. LO20L-1-11

STATEMEMNT OF ADDITIONAL

Christopher Billings, GROUNDS FOR REVIEW

Appellant

I, Christopher Billinos, have recelvad and reviewed the
opening brizf precared by my attornay. Summarized below ars the
gdiitional grounds for review that sre not adeorsssed in that
brief. I understand that the Court will revisw thi=z= Statement of

Rditional Grounds for Revisw whan my zopezl is considersd on the

merits.

ADDITIONAL GROUNDS/
IS55UES FOR REVIEW

Additionasl Ground Ng.?l

1. Should the Court of App=szls order s transcripmt of Mr

8illings first trial be provided him in the interest of justice

S /s

gnd to secure his First Amendment rights of acecess ant petition,



as well as his Fourteenth Amendment right to dus process and

eovasl protection?

Additional Ground No.?2

Should the Court of Appeals stay the current orocesdings to
securs appellants' liberiy and proparty interests under the due
process and =2gual protsction clauses of the Fourtaesnth Amenmdment
in order to securw his Sixth Amancment right to the =ffective

8

assistance of counsel during his first apnsal as aof right?

Additional Ground No.3

3. Should the Court of Appesals order Srisfing on the issue
of Apoellant's right to the effective assistance of trial causnal
under ths Sixth Amendmsnt on the basis of the differenca of
counsel's actions durina thz first end secand triasls in arder tn

secure his rights of due nracess and egual protsction uncar the

Fourteaenth Lmendment?

Additignal Ground No.&4

Should the Court of Appeals, in the alternstive accept

apeallant's contentions in this RAP 10.10 Statzment aof Additionsl

Grounds, supported by 2 Declaretion and find that trial counsel



was effective in the first triazl »ut that Appellant received
inaffective assistance af counsel in the second trial whan
counsel changed his tactics and strategy and fail=d to challenge
the credihility of the State's witnesses as he did im the first
trisl and this failure ore judiced Mr Bill{ngs defense and

resulted in his conviction?

Additionzl Ground No.5

Should th= Court of Appeals, in the alternative r2mand Mr
Billings back to the trial court for an evidenrtiary heering of

the issue of trials counsal's sffective assistenc

i}
i)

in the seocond
trisl for failure to employaees the =successful trial stratagy and

tactics he employed in the firset trial?

Additionazl Ground Mao.6

Should the Court of Appeals grant Mr Billinas any other

relief in the inters

ol

t of justice and equity?

Rppsllant has sttached additional facis relesvant to rev

e
&
o
fa)
o

arguzment/ supporting casalaw to this statemsnt .,

Dated: 4 -3 2017

Signature: //c_/____fjg// ZZ ;jé __DOc# 318621
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FACTS RELEVANT TO REVIELU
OF ADDITIONAL GROUNDS

1. Appallant Billings hacd two trials regarding this matter.

2. In the first trial Apasllant's trial counsel used a trial

stretegy snd tsctics which included challenging the credibility

af the staits’s witnesses,

5. The first triasl resulted in a Jury verdict of not guilty

an ane charge =nd a mistrial on the other tuwo charges,

k. App=llant was informad by counsel thsat the ariginal Jury
polled 11-9 in hiz favor regarding tha two chargas the jury

"unao!" an.

5. Appalliant wsas recharged and proceeded to & sscond trial

and wss reorzsented hy the same attorneay.

(S)Y

At the second trial, cousnel changsd tactics =nd strategy
including failing ta challenoe the credihility of the =tat=a's

witnesses.

7 The second jury trial resulted in Apoesllant heing

convicted on the two remsining counts which the First jury had

SAR Pg.&



"hung" on and mistrislled on while polling favorshlly gt 11-1 far

apnellant.

B. That there nz2=dsd to he tuwo trials demonstrates that

there was not overwhelming evidence of guilt.

9. Revisw of app2llant's conviction in the intersst of
justice, souity, and fundimantal falrness can only he made by

camparing the first

w

ffective defense with ths ssecond inzffective

defense and 1o oo so requires e transcript of the first tri=1l.

10. The State of Washinotan normally provides anmellate

revieaw on thes hasis of = transecript for & trisl. Howsver. this

it

case is nat the narm snd belkanizine the first trial from th

second underminegs aogpellant'e right ta enuvsl orotection and due

process asz well as tha fundimeniazl fai

L |

ness of the apnslilate

oroceading.

117. Appellznt belisves this balkanization violatad both his
Fourteenth Amsndmant rights tc due pnrocszss and ggual orotectian
but alsc his Sixth Amsrncdment right to the effective assistance of
appellste counsel becsuszsz it is g structural defect in the

orocess meking it impossibl

m

7]
w

for him to propsrly assers
violations of his Sixth Amendmsnt rights by heing ahla ta comnare
the twe transcripts for the perszntation of =zupportad nlesding to

the Clurt of Appeals.
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12. Appnellant is not a trained attorney trained in the lauw
or of sufficient knowledge or educaticnal backgrounﬁ in order to
ass2tt his rights en his own to this court without aid of cuunseal
and required help to presant this statement of additionasl

graunds .

13 Since the filing for thise extansion of time to File his
RAP 10 10 statzment of additional grounds for reviaw, sppesllant

discovered he has a "right" to the transcrirt of His rivet £rigls

1. Failurz to have = cooy of the transcrint of his fipst

trial effects his rights reoarding the direct appezl of his

second trial incleuding nis right to the effective ass stance of

apnellate counsei and Fourtsenth Amendment rights af du ATDCREE

]

and =2rual protaction.

15. Appellant helives the Court aof Apneals should stay his
dirsct appsszl, dirsect = transcript of the first trizl he providad
him, and counsel provide acditional briefing aon the subject of

annellant's Sixth Amendmsn+t trial richts on the asis of the

£3°

differantial of trial counsel's assistencs provided in the firsct
trial caomparsd to the assistance he provided Mr 8illings in the

sgcond trial.



Petitioner IS Entitled To A Records
0f Sufficient Completasness

In Order To Effect His Appesl

"The state must provide an indigent defendant with a
transcript of prior procesding when that transcrint is needed for

an effective defens= or appeal." Britt v. North Carolina, 404 US

226 227 (1971). See slso 2.9., State v. Harvvey, 175 uWa2d 8196,

921 {(2012),

"It i3 well establisned that [tlhe State must provides
indigent criminal defendants with = me@ans of presenting
thelr contesntiocns.' State vy, Giles, 148 uWn2d 449, 4SO,
(2003)(eiting Drapsr v. Washingron, 372 US L4LB7. 495 .
(1963)). The record must be of sufficently complete to allow

considaration of the defendsnt's claims. Id. (citing Draper,
372 US st 499y .v

(s) Patitioner Nsed nly Show

A "Coglorable" Naad

Sae Staig_v. Harvay 175 #n2d =t 921

"The defendant nesd not make = particularized factual
showing to be entitled to the racerd. 1d. gt 451 (citing

Breitt wv. North Carolina, 404 US 226, 228, (1971)) Rathar
"filt is sufficisnt if the 'grounds of appeal make out a
'eolorable need! for the requested transcript.! Id. {guoting

Mayer v. City of Chicago, 404 US 189, ¥98. ... 0199113 .7

See ®m.g , State v. Tiltoen 149 WUpn2d 775 781 (2802).
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(b) Which Includes A Traenscript
Of A Previous Trial

Relevant To The Current Conviction

Sez e g.. Kennedy v Lockyer, 379 F3d 1041, 1057 (9th Cir.

2004)(holding that clearly establihed Supreme Court precedent
requires the state to provide an indigent defendant with & full
transcript of the entire triel caourt proceeding for use in =
second triel). PBut, a transcript of & prier mistrial can ha
assumed to be valuable to 8 defendant in apnsal. See e g., Britt

LOL U5 at 228. See alsc e.g., Gardner v. California 353 US 367

371 .. (196%){(helding that the 1indigent defendan: h=d tu be
arovided with a transcript of an =esvidentiary hearing farm his

eriginal trial so that he could file 2 new habeas petition)

Washingrton courts have not openly rs=cognized the outser
limits for whsn an indigent is entitled to e transcriot of a

prior nroczeding State v. Williams. B4 Wn2d B53, 856 . (1975);

State v. Cirkavich, 35 WnApp 134 137 (1983)("Clearly the

parameters of the Griffin oprinciple are not yet estanlished.
Washington ceBurts . have held that an indigent defendant . is
entitled to 2 transcript of a prier nrocesdino if he was 3 narty
therto. State v. Williams. Supre; 5State v. liopodard . supra.").
Noew, ther can be no doubt that the Stete musty provide indigent'

defendants with oroper transcripts of priar procesdings, orf ready

SAG Pg.8



access thereto, when such is needed far =n =ffective defense.

Williams, B84 Wn2d at B5G: Wpodard, 26 WnApp st 736

INEFFECTIVE ASSISTANCE OF COUNSEL

(1) Petitionsr Had A Right To
Effective Assistance OFf Counsel
At Boih Trials

Sae e.g., Robinson v. Ignacio, 360 F3d 1044 . 1056 (9th Cir 2003},

"The Supreme Court's Sixth Amenment jurisprudence has
long receognized that a criminal defendant's right to cocunsel
is 8 fundimential componsnt of our justice system. See
Cronie, 4686 US at 654 withou' aid of counsel, a defasndant
may be unabls te prepare an asdeguate defense though 'he ha
not guilty he faces the danger of convietion because he

dogs not know hew to establish his innocense.! Fowell v.
Rlabama, 257 US 45 &0 (18932); see also Gide=on v.

Wainwright, 372 US 335, 3&4L-45... (1963)."

See alsu. In re Personal Restraint of Rice, 118 Un2d B76. B8R

(1992)(constitutional right te counsel includes effective

assistence)(citing Strickland. 466 U5 at 686)).

(2) The Stesndard OF Reviewing

Inaffegtive Assistag&g O0f Ceunsel

A claim of ineffective assistance of counsel reguires a

showing that (1) caunsel's perfarmance wuas deficient, and (2) 4t

SAG Pg.g



prejudiced ths defendsnt. Stricklsnd v. Washington, 466 US 668 .

687 (1984); State v. Grier, 171 Wn2d 17, 32-33 (2011). If ane

prong of the test fails we nesd not address that remaining prong.

State v. Hendrickson, 129 Wn2d 81, 78 (199R).

(3) The Daficiency Prang

Undar the deficiency prong, the court nives great deference
to trial counsel's performance and hegins the analysis with a

sting presumption that counsel was sffective. State v. West., 185

UnRppo 625 638 (2015).

Deficient performance ic performance that fell below an objection
standard of reascnablensess bhasad on consideration of 21l the

circumstances. Stete v, McFarland, 127 Wnp2d 322 7234L-125 (19353,

Tha defendant bears the hurden to orove ineffective

assistance of counsel. State v. McFarland 127 Wn2d at 335

But thst doss not mesn stratsgy and tactics ars nat subjeect
to review becsus=, "[elertein defense stracties may be so 111~
chosen that they mey ender counsel's pverall rsprassntation

constitutionally defective." Upited States v. Tucker, 716 F3d

576 586 (9th Cir. 1982)(citing Beaslsy v. United States, 491 F2d

687 696 (6th Clr. 18974)). See also, e.q., State v. Grier. 171

Wn2d 17. 33-34 {20043,

SAG Pg. 10



"[A] criminal defendant can rebut the presumption of
reasonable performence by demonstrating that 'thare is no
concievable legitimate triasl tactic explaining counsel's
performance.' State v. Reichenbach, 153 Wn2d 126 130...
(2004); Stats v. Rho, 137 Wn2d 736. 745-46 .. (1999). Mot
all strateglies or tasctics on the part of dafense counssl are
immune from attack. 'The relevant gqurestion is not whether
counsel's choices were strategic. but whether there were
reasgnable.' Roe v. Flores-Ortega, 528 US 470 L4LBT1 . ..
{2000y .

(L) Th= Prejudice Prong

"Prejudice can be shown if there is a reasonesble probability
that. absent counsel's unprofessional errers, the result of the

proceeding would have been different." State v. Johnsan. 143

Wnfpp 1 16 (2007)(citing Davis, 152 Wn2d at 672-73): Strickland

466 U5 at 694; See also Grisr, 171 Wn2d at 3&,

"Ta satisfy the prejudge preoeng of the Strickland test
the dfendant must sstanlish that there is a reasonshle
prohability that, but for counssl's deficient performance,
the coutcome of the proceedings would have been different.!
Kyllio, 1686 Wn2d st 862 "R resonable prehsbility is a
probability sufficient te under mine confidence in thsa
cutcame.' Strickland 466 US st 694: Thomas, 109 Wn2d at
226; Garret, 124 Wn2d at 219 1In assessing orejudice 'a
court should prasuma. that thes judge or jury scted
according to law' and must 'exclude the possibility of
arhitrariness, whimsy, caprice, nullification and the
like.' Stricklandg 4AA US gt 694 -G5."

DUE PROCESS & FOQUAL PROTECTION

{a) Due Process Is Guarantesed

Under Both State & Fedsrasl Constitutions

SAG Pg.11



Jee e.g., State v. Mc Cormick 166 Wn2d 689, 699 (2009)("[u]e

have held Washington s due process clause daoes no: afford brosder
protection then that given by the Fourteenth Amendment to the
United States Constitution. In re Pers. restraint of Dyer, 143

Wn2d 38L, 394 .. (2001).")). Ses also e.g., State v. Beaver, 184

Wn2d 321, 331-32 (2015),

"Freedom from bodily restraint is at the core of the
liberty intzrest protected by the due process clause. Foucha
v. Lousianna, 504 Us 71 80 . (1992).. The due process
claus: of the Fourtesenth Amendment provides thet the State
shall not 'deprive sny person of life, liberty, or preperty,
without due process of law.' U.S. Const. Amendment XIV § 1.
The due preocess cleuses confers both substantive andg
procedugal protectiens. Amunrud v. Bd. of Appeals., 158 Wn2d
20B. 216 .. (2006). The substantive component of the due
process cleuse bars wrongful and arbitrary government
cenduct, notwithstanding the fairness af the imlementing
progeedures. Feuches, 504 US st 80 Even if government
cencuct satisfisd subsetantive dus procsss, the procedurzal
conpenent of the due pracess clause reguirss that government
gction be implimented in = fundimentally fair manner. lUnited
States v. Sslemn, B1 Us 779, 744 (1987) .

5]

Besver goes on ta ssy at 336h: "Precedural due precess requires

]

that when the State secks

[
i

deprive a person of & protected

interest, the State orevides the individual adeauste notice aof
the deprivatien and 8 meaning oooortunity to be heard. Amundrud
158 Wnd2d at 216. Due Procsss is a flexible concent and call faor
different procedur=zl protections depancing on the interests at

stake. Matthews v Ethridge, 424 US 319 334... (1976).").

The Due process Clause also nrortects oroperty interests. Sae

SAG Pg.12



8 g., Durland v. San Juan County. 1872 Wn2d 55 70-71 (2014),

"'Property under the Fourteenth Amendment encompassaes
more than tancible physical property. US Const amend. XIV:
See Logan v. Zimmerman Broush Co., 455 US 422, 430
{(19B82). Protected pnruperty interests include all benefits to
which thaere is a legitimste claim of zntitlement.' Conrad
v. Univ. of Wash., 119 Wn2d 519, 529.. {1992)(quoting Rath,
408 US at 577). In Rath, the Supreme Court axplained.

To have a oroparty interest in a benefit. s persen clearly
must have more than an shstrect ne=d or dessire for it. . He
must have a legitimate claim of entitlement to it. 406 US =&t
577 Constitutionally protected prosrty interests my he
created through (1) contract. (2) common law, ar {3)
statutes and regulations., See Conrad 118 WnZ2d at 529-30 ¢

(B) Equal Protection

S58e Am. Legion Post No. 149 v. Dept of Health, 164 Wn2d 570, 60F

(2007,

"Egual protection under the law is reguired by hoth the
Fourtezenth Amendmsnt to the United States Constitution and
articls 1 section 12 of the Washington Constitutiaon.,
O'Hartigan, 118 WUn2d at 121. Equal protections renuires that

'all persons similarly situasted shold he trsated slike.'! Id
(quoating City of Clebourne v. Clebourne Living Ctr., Inc.,
73 US 432 439.,. (1985)).¢
See also e.g., Mendiola-Martinez v. Arpais, B3f F3d 1239. 1260
{(9th Cir. 2016){"The Equal protections Clause af the Faourtesnth

Amendment 1is essentielly 2 direction that all persons similarly
situated should bhe trested alike.' Lee v Ciry of Los Bngles. 250

F

[A)

d 568 686 (9th CIr. 2001)(gueting Clehourne v. Clebourne

Living Ctr E73% US &32 430 (198%)),)
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A5 APPLIED

1. Petitioner Billings has a right to & copy of the

transcript of his first trial.

2. Ffailing to have a copy of the transcript of hizs first
trial effacts his First Amendment rtights of Access and Petitiaon,
his Fourteenth Amendment rights of Egual nmrotsetion and Due
Process &8s well as his Sixth Amendment rights during tnis first

appsal as of right.

3. Petitioner Billings has demonstraied a colorsble nead for

the transcript of the first trail related to his right of the

affertive assistance of trial counsel under the Sixth Amendment.

CONCLUSTON

1. The Court should order a copy of the transcrint of
Fetitioner Billing 8 Ffirst trial ne provided him to secura his

Firat, Sixth, and Fourteenth Amendment rights.

2. Tha Appellaste Court should stay these proceeding and

order briefing an the issue of the effective assistance aof trizl

counsel comparing the first and second trisls.

SAG Pg.1b



5. In the alterrative the Courl of Appeals should accapt
Petitioner Billings' contentions regarding the ineffectivs
assistance of trial counsel in the second trisl when compared tao
the flrst trial shich is supported by a declaration and dismiss
his cenvictlaon gn ths issue of ineffescitve assistance of trisl

counsel during the sscond trisl.

4. Or in the alternative the Appellate Court should issuye
any other form of relief within its power in order to s=cure
Fetitioner Billings' Constitutrional rights of Access, Petitianer,
Effective Assistance of Counsel, Due Process and Egusal

Protection.

I, Christopher Billings do hzreby declare under panalty of
perjury that the forsgolng is trus and correct to the hest of iy

knowledoe.

Dated this 3rd day of May, 2017 at the Coyonte Ridge Correctillons

Centzr, Conne=l1l, Washingion.

Respectfully Submitted,

ﬁ//gﬁf

Christopher QLlllnqs # 318621



IN THE COURT OF APPEALS
FOR THE STATE OF WASHINGTORWN
DIVISTION TWD

S5tate of Washlington, |
Reapondant, No. 4920L~1-11

DECLARATION IN SURPORT 0OF SAR
Christopner Billings, CHRISTORHER BILLINGS
Appellant

-

I, Christopher Billinge hereby Declare under penalty of perjury
under the laws of the State of lWashingtlon thet the following is

trug enc correect to the best of my kroguladge.

1. I am the Apoellant/ Petitiocner in the ahove refersnced
sctiaon, over the age of 18 yesars old compstent to testify
regarding the facis contained herein and maeke this Declaratien in
support of my RAP 10.10 Statement of Additional Grounds fag

Review.

2. I had two trials r=gardino this metter.
3. In the first triasl my trial counsel ussd 3 trial strateqgy
and tactics which included challenging the credibility of the

stote's witnessas.
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L, My first triasl resulted in & jury verdict of not guiley

on one cherge snd 8 mistrisl on the other twe charges.

5 I was informed by my caunsal that the griginal jugy

nalled 11-1 in my favar regarding the two charges the jury "hunag!

on.

6 I was recharged and proceedsd to a se2cend trisl snd was

represantad by th2 same attorney.

7 At the second trial, my cousnel changed his tactics and
strategy including failing to challenoce th2 credibility of the

state's witnesses which were succassful in the first trisl.
8, The sscund jury trisl resulilted im ms bsing convicted on
the two remalining counts which the firat jury had "hung'" on and

mistriasled an while pelling faverablly at 11-1 faor me.

9., That there2 needed toc he two triasls alsoc d

L+1]
=
L]
o}
n
-
e
0
r
fee]
u
fas
o
1y
e

there was not ovearuhelming svidence of my guilt.
10 Heview of my conviction in the interest of justice,
squity, and fundimentsl falrness but caa anly be mede by

comparing the first sffective defense from the filrst trial with

Daclaration Pg.:2



the second's ineffective defense anu fo oo so requires a

teenscript of the first tri=l.

11. The State of Washington normally orovides appellste
review on the basis uf a trenscript for & triel. However, my cass
i not the norm and balkanizing my first trial from ths second
undermines my right to sgqusl oroteection and due orgcess as well
as the fundimentael feirness of the appellats preceess denying me

tha full benefit of counsel's zid on my dirsct spnesl.

12 1 believa this balkanization vielatas both my Fourteanth
Amendment rights te dus procese ano agusl protectiem but slse my
Sixth Amendment right to the effective asslistance of anpellate
counsel because it 1s a structural defect in the oracess making
it impossible for me to properly sssert violations of my Sixth

Amendment rights by beling able te compsre tha two transcripts for

the persentatien of supperted pleading te the Ceurt of Apoesls.

13. 1 am not a sitorney, trained in the lew or of sufficiant
kRnewledys or educational basckground in srder te assart my rights
on his pwn to this court withsesut 2id of counsel and reguired hezlp

to present this statement of asdditiomal grounds.
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14 Since the filing for this extension of time to file my
RAP 10 10 statement of additiuvnal gronunds far review, I

discovered I have a "right" to the transecript of my first trial.

15. Failure to have a copy of tha transcrint of my first
trisl effects my rights regarding the direct aonsal of my second
trial including the right to receive the effective @ssistance of
appellate counsel snd Foeurts=enth Amenoment rights of due process

end soual protection.

16 I belive the Court of Appeals should stay my direct
appezal, direct s transcript of my first trisl he provided to me ,
and have counsel provide additienal hriefing on the subject af my
Sixth Amsndment trial rights on the hasis of the differential of
trial counsel's assistence provided me in the first triasl

compared to the assistance he provided me in the second trisl.

Dated this i.s day aof Viar - 2017 at the Covyote Ridge

Corrsctions Center. Connell, Wasnington.

(L /?%52

Christopeahsr Bil DUE# 318621
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DECCARATION OF MAILING
' GR31 COA. No. H920M-1-T

Ul B g 30
I L,L\,ui p"\:_,k ! tv\c1 3 on the below date, placed in the U.S. Mail, postage
prepaid, i envelope(s) ‘Wddressed to the below listed individual(s):
C-O\-MX b'\%a :ik‘t\i‘\' ';'"'”‘L;—D’\"":R'VL N_LL dom_ —%N‘f\qv Ay LQQ“ o LA
QSO _Vrounimy L T 300 \90% €. Maues ST
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Tasde . Wiz, 5002

[

I am a prisoner confined in the Washington Department of Corrections (“DOC”), housed
at the Coyote Ridge Correctional Complex (“CRCC”), 1301 N. Ephrata Avenue, Post Office Box
769, Connell, WA 99326-0769, where I mailed said envelope(s) in accordance with DOC and
CRCC Policies 450.100 and 590.500. The said mailing was witnessed by one or more staff and
contained the below-listed documents.

Stalendl 0€ A ([ Geoune CRIT (0.10")

—

o

I

I hereby invoke the “Mail Box Rule” set forth in General Rule (“GR”) 3.1, and hereby
declare under penalty of perjury under the laws of the State of Washington that the forgoing is
true and correct

ad
DATED this gy dayof Maw g'?,, ,at Connell
Signature /

' 5




