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IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION I

IN RE THE PERSONAL RESTRAINT
PETITION OF:

NO. 49251-2-11
STEVEN HESSELGRAVE,

bt STATE’S RESPONSE TO PERSONAL
ctitioner. RESTRAINT PETITION

A. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION:

1. Should the Court consider issues that were or could have been previously
raised in the direct appeal?

2. Does the petitioner demonstrate constitutional error resulting in actual and
substantial prejudice?

3. Does the petitioner demonstrate deficiency of counsel which prejudiced the
result of his appeal?

4, Does the petitioner demonstrate improper argument which was unable to be

cured by instruction; resulting in actual prejudice?

B. STATUS OF PETITIONER:

Petitioner, Steven Hesselgrave, is restrained pursuant to a Judgment and Sentence

entered in Pierce County Cause No. 11-1-02300-3. Appendix A.
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In September, 2012, the petitioner was tried and convicted of one count of rape of a
child in the first degree. See Appendix A. He filed a direct appeal. See State v.
Hesselgrave, #44177-2-11, noted at 184 Wn. App. 1021 (2014)(2014 WL 5480364).
Appendix B. He sought review in the Supreme Court, which was denied. 183 Wn.2d 1004
(2015). The Mandate in the appeal was filed on June 24, 2015. Appendix C. The petitioner

filed this PRP on June 16, 2016.

C. ARGUMENT:

1. THE PETITIONER ARGUES ISSUES WHICH COULD HAVE
BEEN PREVIOUSLY RAISED IN THE DIRECT APPEAL.

As a general rule, "collateral attack by [personal restraint petition] on a criminal
conviction and sentence should not simply be a reiteration of issues finally resolved at trial
and direct review, but rather should raise new points of fact and law that were not or could
not have been raised in the principal action, to the prejudice of the defendant." In re
Personal Restraint of Gentry, 137 Wn.2d 378, 388-389, 972 P.2d 1250 (1999). The
petitioner in a PRP is prohibited from renewing an issue that was raised and rejected on
direct appeal unless the interests of justice require relitigation of that issue. In re Personal
Restraint of Lord, 123 Wn.2d 296, 303, 868 P.2d 835 (1994); see also Gentry, at 388.
The interests of justice are served by reexamining an issue if there has been an intervening
change in the law or some other justification for having failed to raise a crucial point or
argument in the prior application. In re Personal Restraint of Stenson, 142 Wn.2d 710,
720, 16 P.3d 1 (2001).

““This court from its early days has been committed to the rule that questions
determined on appeal or questions which might have been determined had they been
presented, will not again be considered on a subsequent appeal in the same case.’” State v.

Bailey, 35 Wn. App. 592, 594, 668 P.2d 1285 (1983)(quoting Davis v. Davis, 16 Wn.2d
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607, 609, 134 P.2d 467 (1943)). Because the personal restraint petition process is not a
substitute for appeal, the defendant cannot raise a valid issue on collateral attack by simply
revising an issue raised and rejected on direct appeal. On this issue, the Washington
Supreme Court stated:

Simply “revising” a previously rejected legal argument, however,
neither creates a “new” claim nor constitutes good cause to reconsider
the original claim. As the Supreme Court observed in Sanders’ ,
“identical grounds may often be proved by different factual allegations.
So also, identical grounds may be supported by different legal
arguments, . . . or be couched in different language, . . . or vary in
immaterial respects”. (Citations omitted.) Sanders v. United States,
supra at 16. Thus, for example, “a claim of involuntary confession
predicated on alleged psychological coercion does not raise a different
‘ground’ than does one predicated on physical coercion”. Sanders, at
16.

In re Personal Restraint of Jeffries, 114 Wn.2d 485, 488, 789 P.2d 731 (1990).
The Supreme Court and this Court have both stated:

We take seriously the view that a collateral attack by PRP on a criminal
conviction and sentence should not simply be reiteration of issues finally
resolved at trial and direct review, but rather should raise new points of fact
and law that were not or could not have been raised in the principal action,
to the prejudice of the defendant.

Gentry, 137 Wn.2d at 388-389; In re Personal Restraint of Hegney, 138 Wn. App. 511,
543-544, 158 P.3d 1193 (2007).

The petitioner has had ample opportunity to raise and argue legal issues found in
the record. Here, he re-argues the State’s closing argument, choosing new objections that
could have been raised at trial or in the direct appeal.

The prosecutor’s closing argument in this case was a major topic in the direct
appeal. See App. Brf. at 44-52; Resp. Brf. at 61-70. The defendant’s main contention was

that the closing was improper as a “false choice” argument. App. Brf. at 47-51. In so

! Sanders v. United States, 373 U.S. 1, 83 S. Ct. 1068, 10 L. Ed. 2d 148 (1963).
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doing, appellate counsel pointed out several slides in the State’s presentation, citing
Exhibit 25. App. Brf. at 45, 46. Appellate counsel specifically examined slides 7-9. Id.

The Court of Appeals considered the arguments regarding improper closing and
rejected them. Slip op., at 17-19. Appendix B. Shortly after the trial, the Supreme Court
issued In re Personal Restraint of Glasmann, 175 Wn.2d 696, 704, 286 P.3d 673 (2012),
which was highly critical of a slide-style illustrated closing argument.

Although Glasmann was the first opinion to specifically address the issues of the
use of media in closing argument, the Court made the point that the principles prohibiting
the use of altered evidence (Id., at 705), misuse of the prosecutor’s position (/d., at 706), or
expressing a personal opinion (/d., at 707) were nothing new. As argued below, appellate
counsel argued many of the same general principles.

In his appeal, the petitioner raised the issue of the closing argument. He fails to

demonstrate why the Court should consider his revised argument four years later.

2. THE PETITIONER FAILS TO DEMONSTRATE
CONSTITUTIONAL ERROR THAT RESULTED IN ACTUAL
AND SUBSTANTIAL PREJUDICE.

a. The petitioner has the burden of proof.

To obtain relief in a personal restraint petition challenging a judgment and
sentence, the petitioner must show actual and substantial prejudice resulting from alleged
constitutional errors, or, for alleged nonconstitutional errors, a fundamental defect that
inherently results in a miscarriage of justice. In re Personal Restraint of Cook, 114 Wn.2d

802, 813, 792 P.2d 506 (1990).

b. Closing argument of prosecuting attorney was proper.

In a PRP asserting prosecutorial misconduct, the reviewing court applies the same

standard as a direct review: the petitioner must show both improper conduct and resulting
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prejudice. Glasmann, 175 Wn.2d at 704. Prejudice exists when there is a substantial
likelihood that the misconduct affected the verdict. Id. In the present case, after the closing
arguments were over and the case was to the jury, defense counsel objected that the slide
presentation which accompanied the prosecutor’s closing shifted the burden, “used the
wrong standard,” and vouched for SL or opined that SL was telling the truth. 7 RP 988.
Although defense counsel moved for a mistrial after the arguments were over (7 RP 985),
he failed to request a curative instruction when he made his objections.

The Court of Appeals found that the objections were sufficient to preserve the
issues argued on appeal. See Slip op., at 18, n. 13. Appendix B. However, trial counsel did
not object to other slides. In order to give the trial court the opportunity to rule on
evidence, remedy improper questions, and to preserve the issues for review, objections
must be on specific grounds. See State v. Guloy, 104 Wn.2d 412, 423, 705 P. 2d 1182
(1985)(evidentiary objection); State v. Padilla, 69 Wn. App. 295, 300, 846 P.2d
(1993)(prosecutor misconduct in cross-examination). Therefore, the petitioner must meet a
higher standard of review.

Generally, if the defendant fails to object to the prosecutor's improper conduct, he
waives any error unless that conduct was so flagrant and ill-intentioned that an instruction
could not have cured the resulting prejudice. State v. Emery, 174 Wn.2d 741, 762, 278
P.3d 653 (2012). Emery also went on to say that the focus should be less on whether the
prosecutor's misconduct was flagrant or ill -intentioned and more on whether the resulting
prejudice could have been cured. Id., at 762. The Court pointed out that the defendant has a
duty to object to improper argument. Cases show that even serious misstatements in
closing argument can be cured through prompt objection. See State v. Warren, 165 Wn.2d

17, 195 P.3d 940 (2008); State v. Rafay, 168 Wn. App. 734, 833, 285 P.3d 83 (2012).
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Emery did not involve a closing argument using slide-style presentation. But, the
same principle is still true; if defense counsel feels that part an illustrated closing argument
is improper, he has a duty to object. The objectionable slide could be removed and counsel
cautioned; the jury could be instructed or re-instructed. He cannot “simply lie back, not
allowing the trial court to avoid the potential prejudice, gamble on the verdict, and then
seek a new trial on appeal.” Emery, at 762 (additional internal citations omitted).

The Washington Supreme Court has discussed the use of slide-style or multi-media
presentations, such as PowerPoint, in closing arguments in criminal trials. In Glasmann,
The Court pointed out some abuses of such a presentation. The Court found that the
prosecutor had altered evidence by adding opinion and commentary or superscript to
photographs admitted into evidence. Id., at 705-706. He was also alleged to have used
slides with “GUILTY” in red letters across the defendant’s booking photograph which had
been admitted into evidence. Id., at 701. In State v. Hecht, 179 Wn. App. 497, 505-506,
319 P.3d 836 (2014), the prosecutor used a similar presentation.

State v. Fedoruk, 184 Wn. App. 866, 339 P.3d 233 (2014) presented a similar
problem. There, the prosecutor argued that “[t]he Defendant is guilty, guilty, guilty” while
flashing the word “GUILTY” in front of the jury in large, red, capital letters on a screen
bearing the heading “Murder 2.” Id., at 889.

In State v. Walker, 182 Wn.2d 463, 341 P. 3d 976 (2015), the Court found that
repetitive captions and titles expressed an opinion, rather than organizing or supporting the
presentation. Id., at 478. The Court found that exhibits had been altered with inflammatory
captions and superimposed text. Id., at 471-473. The slides suggested to the jury that
Walker should be convicted because he was a callous and greedy person who spent the
robbery proceeds on video games and lobster. Id., at 474. The presentation juxtaposed

photographs of the victim with photographs of Walker and his family celebrating. /d.
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However, the Court also recognized that such technology is a modern form of
communication. 182 Wn.2d. at 476. The Court made clear that use of this technology is not
in and of itself improper: “Attorneys may use multimedia resources in closing arguments
to summarize and highlight relevant evidence, and good trial advocacy encourages creative
use of such tools. Moreover, closing arguments are an opportunity for counsel to argue
reasonable inferences from the evidence.” Id., at 476-477.

Here, the prosecutor used the slides to “summarize and highlight relevant
evidence,” as the Court put it in Davis. Some of the slides use all capital letters to show the
category or topic, such as SEXUAL INTERCOURSE, CREDIBILITY, FORENSIC
INTERVIEW, and REASONABLE DOUBT. Appendix D. These were all important topics
and issues in this case. Some of the slides use underlined or capitalized words to highlight
various point being made. Appendix D. Again, the use of such techniques to emphasize or
draw attention to certain points in making an oral presentation to a group are quite
common and well within reason.

The slide that has the word GUILTY in large letters is at the end of the argument.
A prosecutor may properly argue that a defendant is guilty. See State v. McKenzie, 157
Wn.2d 44, 53, 134 P.3d 221 (2006). It is the conclusion that most, if not all, prosecutors
argue after reviewing and arguing the law and evidence. To determine whether the
prosecutor is expressing a personal opinion of the defendant's guilt, independent of the
evidence, the Court views the challenged comments in context and looks for “clear and
unmistakable” expressions of personal opinion. McKenzie, at 53-54. There is nothing in
the record, let alone anything “clear and unmistakable,” to indicate that the prosecutor’s
argument and this slide is an expression of personal opinion.

A prosecutor has wide latitude to argue reasonable inferences from the evidence,

State v. Thorgerson, 172 Wn.2d 438, 448, 258 P.3d 43 (2011). That is how the prosecutor
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used the slides in this case. None of the slides used the “shouting” graphics the Court
found improper in Glasmann, 175 Wn.2d at 708; or Hecht, 179 Wn. App. at 505. The
prosecutor did not “alter” evidence by adding subscript or argument to photographs
admitted into evidence, which the Glasmann and Davis Courts found improper.

The prosecutor did not comment on the petitioner’s right to counsel; nor to his right
to confront witnesses. A prosecutor's argument should be viewed in “context of the total
argument, the issues in the case, the evidence addressed in the argument, and the
instructions given to the jury.” State v. Russell, 125 Wn.2d 24, 85, 882 P. 2d 747 (1994).
Here, the remark that “two lawyers asking a ten year old every question they can think of”
was in the context of reviewing S.L.’s disclosures, statements, and how they came about. 7
RP 930-931. The prosecutor was making the point that S.L.."s statements were more
detailed and accurate in the appropriate context, such as the interview with Ms. Thomas
and testifying in court.

Defense counsel objected, on the grounds that it violated a motion in limine
prohibiting disparaging counsel, the same argument made in this PRP. But the prosecutor’s
remarks did not disparage counsel, nor comment on the petitioner’s right to a trial. The
remarks recounted the sequence of S.L.’s disclosures and sought to explain why her
statements became more detailed as the case progressed.

Even assuming, for the purpose of argument, that some of the prosecutor’s closing
was improper, the petitioner fails to show prejudice. The petitioner must show that, absent
the allegedly improper slides, the result would have been different; i.e. he would have been
acquitted. In the trial, there was no question of identity; the petitioner was SL’s stepfather.
The petitioner’s statements confirmed much of SL’s account. He admitted that SL may
have seen his penis while he watched pornography and masturbated. 5 RP 562-563. He

admitted that he watched pornography involving bestiality. 5 RP 564.
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At trial, S.L. gave detailed accounts of the petitioner having oral, vaginal, and anal
intercourse with her. 3 RP 315, 316, 319-320. Despite extensive cross-examination, she

maintained her account. 3 RP 328, 330, 333.

c. Witness Thomas did not opine on the credibility of S.L.

A trial court's decision to admit opinion testimony is reviewed for an abuse of
discretion. State v. Ortiz, 119 Wn.2d 294, 308, 831 P.2d 1060 (1992). Testimony is not
improper as opinion if it “is not a direct comment on the defendant's guilt or on the
veracity of a witness, is otherwise helpful to the [fact finder], and is based on inferences
from the evidence.” City of Seattle v. Heatley, 70 Wn. App. 573, 577, 854 P.2d 658
(1993) (quoting State v. Black, 109 Wn.2d 336, 348, 745 P.2d 12 (1987)). In addition,
opinion testimony is not improper merely because it involves ultimate factual issues.
Heatley, at 578; see also State v. Montgomery, 163 Wn.2d 577, 590, 183 P.3d 267 (2008)
(mere fact that opinion testimony addresses an issue that the jury has to pass upon does not
call for automatic exclusion of the testimony). Whether testimony constitutes an
impermissible opinion on the guilt of the defendant or a permissible opinion embracing an
“ultimate issue” will generally depend on the specific circumstances of each case,
including the type of witness involved, the specific nature of the testimony, the nature of
the charges, the type of defense, and the other evidence before the trier of fact. Heatley, at
579.

A witness may not comment on the credibility of another witness. State v. Carlson,
80 Wn. App. 116, 123, 906 P.2d 999 (1995). Expert testimony is admissible when (1) the
witness qualifies as an expert, (2) the opinion is based upon an explanatory theory
generally recognized in the scientific community, and (3) if it will be helpful to the trier of

fact. ER 702; In re Personal Restraint of Morris, 176 Wn.2d 157, 168-69, 288 P.3d 1140
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(2012). An expert's opinion is not automatically excluded if it covers an issue to be decided
by the trier of fact. ER 704; State v. Kirkman, 159 Wn.2d 918, 929, 155 P.3d 125 (2007).

In Kirkman, the defendant was accused of sexually assaulting a child. 159 Wn.2d
at 924. The doctor who examined the victim testified that there was no physical evidence
of sexual contact. Id. The State asked the doctor if his findings were consistent with the

(133

victim's allegations of abuse. Id. The doctor replied that ““to have no findings after
receiving a history like [the victim reported] is actually the norm rather than the
exception.”” Id. The Washington Supreme Court found this testimony proper. Id. at 933. It
noted that, where a child victim's credibility is at issue, a trial court has broad discretion to
admit evidence corroborating the child's testimony. /d. There, the doctor did not opine that
the defendant was guilty or that the victim was truthful. Id. Rather, his testimony was
“content neutral” and did not comment on the substance of the matters they discussed. /d.

Here, forensic interviewer Cornelia Thomas testified regarding her interview with
S.L. Direct examination of Ms. Thomas began with general questions concerning her
training, experience, and child interview methods and protocol. In this context, the
prosecutor asked Ms. Thomas if she was trained to be alert for “coaching.” 6 RP 673. Ms.
Thomas explained what coaching is and what, in her experience, were indicators of
coaching. 6 RP 673-674.

Then, the prosecutor moved on to inquire about the specific interview with S.L. 6
RP 674. The next questions were about the who, when, and how of the interview. 6 RP
675-676. Defense counsel was obviously alert to the issue of improper opinion, as he
objected that some questions called for an opinion about the credibility of the witness
(S.L.). 6 RP 676, 678.

After the court and the jury saw the DVD of the interview, the prosecutor asked if

Ms. Thomas had seen any evidence of coaching in the video. 6 RP 681. Defense counsel
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objected, because “it calls for credibility.” Id. The court overruled the objection and invited
defense counsel to inquire regarding the issue on cross examination. Id.

Indeed, defense counsel began cross-examination with the coaching issue. 6 RP
682-683. Ms. Thomas testified that she did not know whether S.L. was coached or not. 6
RP 682. She further testified that a well-coached child could “get right past {her].” 6 RP
683. Defense counsel soon continued with questions regarding Ms. Thomas’ evaluation of
a child’s understanding of the difference between truth and lying. 6 RP 684-687. Toward
the end of cross-examination, defense counsel returned to the coaching issue. 6 RP 689. He
pointed out that in the interview, S.L. had told Ms. Thomas that S.L.’s mother had told
S.L. to tell the truth so that two other persons would not go to jail. Id. Ms. Thomas
admitted that this was possibly indicative of coaching. 6 RP 690.

Ms. Thomas did not comment or opine on whether S.L. had been coached. Her
testimony was “content neutral” about her training and experience with interviewing
children. Part of that training and experience was to be alert to indicators that the child’s
answers had been influenced or coached by others. She did not testify or opine that S.L.
was credible, nor that S.L. had not been coached. Ms. Thomas testified about her
observations, as the doctor in Kirkman did. She was subject to cross-examination, where

she admitted that her observations could be wrong. There was no error.

d. The court did not comment on the evidence.

Article IV, section 16 of the Washington Constitution “prohibits a judge from
conveying to the jury his or her personal attitudes toward the merits of the case.” State v.
Becker, 132 Wn.2d 54, 64, 935 P.2d 1321 (1997); State v. Brush, 183 Wn.2d 550, 556-57,
353 P.3d 213 (2015). An impermissible comment on the evidence is one that “conveys to

the jury a judge's personal attitudes toward the merits of the case or allows the jury to infer
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from what the judge said or did not say that the judge personally believed the testimony in
question.” State v. Swan, 114 Wn.2d 613, 657, 790 P.2d 610 (1990).

Here, during jury selection, the court was questioning prospective jurors with
previous jury service about their experiences. The court used an example raised by
prospective Juror 4 to illustrate the difference between direct and circumstantial evidence.
Prospective Juror 4 had sat as a juror in an arson case. 2 RP 107. No witness had seen the
fire being set. 2 RP 108. The juror responded that the distinction between direct and
circumstantial evidence caused some problems during deliberations. /d.

In this exchange, the court was alerting jurors that they would be instructed on the
law, and that often the law was different than the jurors’ preconception of it. Jurors are
instructed that it is their duty to “accept the law from my instructions, regardless of what
you personally believe the law is or what you think it ought to be.” See WPIC 1.01. The
court did not opine about the weight or value of evidence that they might hear in the

present case, but merely alerted them so that they would be attentive.

e. Court’s order regarding legal financial obligations.

State v. Blazina, 182 Wn.2d 827, 344 P.3d 680 (2015) holds that sentencing courts
must conduct an individualized determination of the defendant’s present and future ability
to pay discretionary LFO’s. Here, the court did not do so. Without the request of either
party, the court ordered $1,500 recoupment of fees for an attorney at public expense.
11/9/2012 RP 8.

Blazina also holds that RAP 2.5(a) gives appellate courts discretion whether to
consider a defendant's LFO challenge raised for the first time on appeal. 1d., at 834—-835.
Since Blazina imposes no obligation for appellate courts to review LFO challenges raised
for the first time in a direct appeal, it therefore follows Blazina does not require review of

LFO claims made initially in a personal restraint petition. As pointed out in Blazina, 191
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Wn.2d at 834, the discretionary determination of LFO’s is not a constitutional issue. See
also, RAP 2.5(a). This is a non-constitutional trial error to which the petitioner made no
objection. The defendant could not raise it in his direct appeal, and he cannot raise it in this
PRP.

Also, because the defendant may seek remission of the discretionary and other fees
through RCW 10.01.160(4), the error does not “result in a complete miscarriage of
justice.” He may seek relief through RCW 10.01.160(4) even if his PRP is dismissed.
Where he has a remedy other than a PRP, the Court must dismiss the petition. See RAP
16.4(d).

f. The State adduced sufficient evidence that the defendant was
S.L.’s stepfather at the time of the crime.

In a challenge to the sufficiency of the evidence, the appellate court determines
whether any rational fact finder could have found the essential elements of the charged
crime beyond a reasonable doubt, viewing the trial evidence in the light most favorable to
the State. State v. Brockob, 159 Wn.2d 311, 336, 150 P.3d 59 (2006). An insufficiency
claim “admits the truth of the State's evidence and all inferences that reasonably can be
drawn therefrom.” State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992); see also
State v. Kintz, 169 Wn.2d 537, 551, 238 P.3d 470 (2010). Direct and circumstantial
evidence are equally reliable. State v. Thomas, 150 Wn.2d 821, 874, 83 P. 3d 970 (2004).
The Court defers to the trier of fact on issues of conflicting testimony, witness credibility,
and the persuasiveness of evidence. Thomas, at 874-875; State v. Delmarter, 94 Wn.2d
634, 638, 618 P.2d 99 (1980). The presence of contrary or countervailing evidence is
irrelevant to a sufficiency-of-the-evidence challenge because the evidence is viewed in the

light most favorable to the State. State v. Ibarra—Cisneros, 172 Wn.2d 880, 896, 263 P.3d

591 (2011).
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The charging period for the crime was July 11, 2008-December 31, 2010.
Appendix E. S.L. was born July 11, 2002. 3 RP 306. She lived with defendant. 3 RP
310. Leona Ling, S.L.’s mother, lived with the petitioner October, 2004-June or
July 2008. 4 RP 374. Ling divorced the petitioner February 16, 2010. 4 RP 378.
Because of Ling’s poor financial circumstances, S.L. lived for a while with the
petitioner after separation, before the divorce. 4 RP 376, 382. S.L. lived with the
petitioner until September 2009. 4 RP 390, 391. The petitioner told Detective Quilio
that S.L. lived with him March-September, 2009. 5 RP 560. From this evidence, the
jury could conclude that the petitioner was S.L.’s stepfather at the time he had sex

with her.

3. INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL.

To prevail on a claim of ineffective assistance of appellate counsel, the petitioner
must demonstrate the merit of any legal issue appellate counsel raised inadequately or
failed to raise and also show how he or she was prejudiced. In re Personal Restraint of
Netherton, 177 Wn.2d 798, 801, 306 P.3d 918 (2013). Failure to raise all possible
nonfrivolous issues on appeal is not ineffective assistance, and the exercise of independent
judgment in deciding what issues may lead to success is the heart of the appellate
attorney's role. In re Personal Restraint of Dalluge, 152 Wn.2d 772, 787, 100 P. 3d 279
(2004).

The petitioner must show deficiency of counsel, e.g. failing to raise a legitimate
legal issue; and prejudice, i.e. that the issue was dispositive. To meet this standard, the
defendant must show that “but for counsel's errors the outcome of the proceedings would
have been different.” State v. Varga, 151 Wn.2d 179, 198, 86 P. 3d 139 (2004) (quoting

State v. Brett, 126 Wn.2d 136, 199, 892 P.2d 29 (1995).
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Appellate counsel need not raise every colorable claim on behalf of a client. Jones
v. Barnes, 463 U.S. 745, 752754, 103 S. Ct. 3308, 77 L. Ed. 2d 987 (1983). Appellate
counsel decides which issues to concentrate on in order to maximize the likelihood of
success on appeal. See Smith v. Robbins, 528 U.S. 259, 288, 120 S. Ct. 746, 145 L. Ed. 2d
756 (2000). Strickland test applies to appeals. Robbins, at 289. “[a] court considering a
claim of ineffective assistance must apply a ‘strong presumption’ that counsel's
representation was within the ‘wide range’ of reasonable professional assistance.”
Strickland v. Washington, 466 U.S. 668, 689, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).
“The challenger's burden is to show ‘that counsel made errors so serious that counsel was
not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.’”
Strickland, 466 U.S. at 687. And in assessing whether Strickland's first prong is satisfied,
“[j]udicial scrutiny of counsel's performance must be highly deferential.” Strickland, 466
U.S. at 689. Be watchful “to eliminate the distorting effects of hindsight.” Strickland, 466
U.S. at 689.

There was no deficiency in representation. The petitioner was represented on
appeal by very experienced counsel. Appellate counsel wrote a 69 page brief which
thoroughly examined the issues. As pointed out above, she identified and discussed some
of the same issues that are re-examined with hindsight in this PRP. As further argued
above, the prosecutor’s argument and use of the slide illustrations was appropriate and
reasonable.

It is true that the appellate brief, written shortly after Glassmann, 175 Wn.2d 696
(2012) and Emery, 174 Wn.2d 741 (2012) were published, cites neither of these cases.
However, appellate counsel discussed the important principles of the defendant’s

constitutional right to a fair trial and the prosecutor’s duty to act in the interest of justice.
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App. Brf. at 44. The petitioner fails to show prejudice; that the result would have been

different if Glasmann and Emery had been cited.

D. CONCLUSION:

The petitioner had ample opportunity to raise the issues he now argues in his PRP.
All the issues are based in the trial record. The issues could and should have been raised in
the direct appeal. Defense counsel in the direct appeal identified and argued issues,
including the closing argument, which she thought would have the best chance of success.
Those arguments were considered and rejected by the Court. Substantively, the prosecuting
attorney made a proper closing argument, which included illustrative slides which were
reasonable and appropriate to the argument.

The petitioner fails to demonstrate constitutional error resulting in actual prejudice.
The State respectfully requests that the petition be denied.

DATED: November 29, 2016

MARK LINDQUIST
Pierce County
Prosecuting Attorney

4%@4% 14 25754 éh/
THOMAS C. ROBERTS

Deputy Prosecuting Attorney
WSB # 17442

Certificate of Service:

The undersigned certifies that on this day she delivered by U.S. mail or
ABC-LMI delivery to the petitioner true and correct copies of the document to
which this certificate is attached. This statement is certified to be true and
correct under penalty of perjury of the laws of the State of Washington. Signed
at Tacoma, Washington, on the date below.

Date Signature
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11-1.02300-3 39508373 SWCD
SUPEFIOR COURT JF W
STATE OF WASHINGTON,
Plaintiff,
vs
STEVEN L HESSELGRAVE,
Trefendant

244073

L a

STON FOE. PIEFCE COUNTY

CAUSERC 11-1-02300-3

WARRANT OF COMMITMENT
1) I Conty Xsil

2) 52 Dent. of Carectians

3y L} Other Custody

11-12/28172

Case Number 11-1-02300-3 Date: November 29, 2016
B648B29E-3D45-40D1-85D91EC11E4BB80A

\\ \\ “ Cemf' ed By Kevin Stock Pierce County Clerk, Washington

faaaitc

Do - S

NOY -8 2012

THE STATE 2F WASHING

attached heareta

dassificatas, confineman and pla

gs rdered i the Tudgment and Sentence
Carredions custody).

WERREANT OF
COMMITMENT -1

YOU, THE DIRECTCER. ARE COMMANWDED toreceive the defendant for
cament a5 ardared inthe Judgment and Sanience.
{Sentence of canfinemen: in Prarce County Jaild.

YOU, THE DIRECTOR, ARE COMMANDEL to take and deliver the defendant 1o
the praper officers of the Drpanmen.. of Canecitans, o

YOU, THE FROPER QFFICERS OF THE DERARTIMENT OF CORRECTIONS. ARE
COMMAWDED toreceive the defendant for claszificstion, confinement and placaners
(Sentance of confinernant in Departrment of

O TO THE DIFECTOR OF ADULT DETENTICN OF PIERTZ COUNTY:

WHERERAS, Tudzrnent haz been pronouniced s32ing the defandant in the Superice Court of the State of
Wazhingron far the County of Piarce, that the deferdant be punished az speafizd inthe Judgment and
Santance/'Order Modifying/F avoking Probation/Campmmty Supevicion, 3 fuil and carrea copy of which ie

Office of Prosecuting Attorney
9230 Tacoma Aveutic S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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[ 13 YCU THECIRECTOR. AFE COMMANDED tarecsive the defenidant for
dassification, confinament and placement 25 crdered mthe Judgment and Sentence
(Sentence of confinement or placement pot covered by Sections 1 and 2 sbove).

oudl)7,/00/7

Z (2N é’y . N . g .
% VSHINGTOY, S :
N @e /uw
N )

ll'é\ﬁ.... N

\
""Hmm\\“‘

CERTIFIED COPY DELIVERED TO SHERIFF

MY -9 Y P,

STATE OF WASHINGTON

Camty of Pierce

1, ¥evin Stock, Clerk of the abov e entitled
Couprr, do haraby cartify that this tcrewomg
ingnment iz 3 Tue md carect copy of the
criginal now on file ir. my office.

IN WITNESS WEEFECF, I hereinta zet my
hand and the Seal of Said Court this

day of
KREVIN STOCK, Clerk
By: Deputy
mac
WARRANT OF Office of Prosecuting Attorney
COMMITMENT -2 930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171

Telephone: (253} 794-7400
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ETATE OF WASHINGTON, NOV -~ 9 2012
Plaineiff, | CAUSENOQ. 11-1-623((-3 -
vs JUDGMENT AND SENTENCE (FJ5;
\ Priscn .
ETEVEN L. HESSELGRAVE { TRCW 9.944 710G 544 5C7 Pricor. Confinernent ———'

Deferidant. | [ ] Jail One Year or Less

I ] Firse-Time Ofiender

RID:;  UNKNQOWN [ ] Spedal Sexual Offender 3entencing & lernative
OB, 0971471083 [ ] 3pedal Drug Offender Sentencing Altemaive

i 1Altemative to Confinement (ATC)

I ] Clerk’s Action Required, para 4.5 (SDOSA).
4.7and 4.8 (SSOSA) 4.15.2,53, 5.6 and 538

{ JJuvenife Decline [ |Mandatory [ JDiscretionary

L HEARING
1.1 A satancing hearing was heid and the defandaz. the defendant's lawyer and the (depury) prozequting
SOy WETe Prewent
II. FINDINGS

There being no rezzon why judgment should not be proncimced, the cowrt FINDS.

2.1 CURRENT OFFENSE(S). The defendant was found gwltry on 08/21/2012
by{ 1pies [ X]juy-verdict|{ ]bench trial of:

i
COUNT | CRIME ECW ENHANCEMENT | DATEOPR MCIDINT NO.
TYPE+ CRIME
I CHILD RAPE | (3&TV) | 0A44.073 o108 | ToC 111530753
1 1231710

* (F) Firearm, (D) Cther deadly weapons, (V) VUCSA in a protected zone, (VH) Veh Hom, Ses RCW 46.61.52¢,
(P Juv eniie present, (SM) Sexuai Mouvation, (SCF) 3exual Conduct with 8 Child far s Fee See RCW
Q044 533(8). (fthe arime iz & drug offense, includa the tyve of drug in the secand colurn )

as charged in the AMENT/ED Infarmation

{3] The Statehas pleaded and proved that the arime charged in Coumt(s) I mvolve(s) domestic violence

JUDGMENT AND SENTENCE (I5)

(Felany) (7/2007) Page 1 of 12 Office of Prosecuting Attorney

i3-9-12099-5 o weigan AL

Telephone: (253) 798-7400
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[ ] Cwrent offenses encompaszing the same aimnal conduct and counting a5 e (rime in detarmining
the offender scare gre (RCW .94A SBT

[ ] Other arrent convictions listed under different cause rambers used in calculating the offender scare
are Jlist cffense and Zsuse menter):

2.2 CRIMINAL HISTORY (RCW 9.044 §25): NONE ENGOWN OR CLAIMED

23 SENTENCING DATA:

COUNT | OFFENDER SER.[OUSNESSTI STANDARD RANGE PLUS TOTALSTANDARD | MAXIMUM

NO. SCORE LEVEL {rot induding enhmcemonts) | EINHANCEMENTS RANGE TERM
(includ@ng enhmcornts)
I 0 X1 93-123 MONTHS §3-123 MONTHS LIFE/50K
TOLIFE TOLIFE

24 [ ] EXCEPTIONAL SENTENCE. Substantial and cammelling reasans exist which justify an
enceptional sentence:

{ ] within{ 1below the standard range for Count(s)
{ ] soowe the standard range far Count(s)

{ ] The defendant and stare stipulate that justice isbegt s»afved by imposzition of the excenmmal sentence
shove the 2andard ringe and the caurt finds the exceptionai sentence frthers and {s consistans with
the interests of justice and the purposes of the sentenang reforrn act.

[ ] Azgravating factors wars{ | stipulated by the defendant, { ] faumd by the court after the defendant
waived jiry trial, [ ] foand by jiry by special inisrogatary.

Findinge of fact and conclutions of law are sttached in Appendix 2.4. | ) hry’s speasl interrogatary 1s
anachzd. The Prosecuting Anteemey [ ] did{ 1 did »ot recommend 8 similar sentence.

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS The cowrt hat considarad the total amovrg
owing, the defendant’ s past present and future ability to pay legal finandal obligations, including the
defend i’ s financial recaurces xnd the hikelihaod thar the defendany’ s stanis will diamge. The court finds
that the defendant has the ability or likely fiture ability to pay the lezal finandial dbligations impozsed
herein RTW 0044753,

[ } The following etraardinary ciramstances =xast that raake restingtion inapproonate (RCW @ 044 753):
[ ) The following extraordinary ciraumstances axigt that make payment of nonmandatory legal financisl
obligstions inappropriate:

26 For violent offenses, most serious offenzes, ar amed offendars recammended sentencing agreements o
plea agreaments arz [ } attached | ] as follows:

m. JUDGMENT
31 The defendant is GUILTY of the Counts and Charges ligted in Paragraph 2.1
32 { ] The court DISMISSES Counts { 1The defendmt is found NOT GUILTY of Counts

JUDGMENT AND SENTENCE (%)
(Felony) (1/2007y Page 2 0f 12

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
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IV. SENTENCE AND ORDER
IT IS ORDERED:

41 Defendant shall pay to the Clerk of this Court: (Fieres Cownty Clork, 330 Tacoma Avo #110, Tacoma WA 93402)

JASS CODE
RTN/RIN $ Restitution to.
Restitutian to:
(N zne and Address--address may be withhald and provided confidentially to Clark's Offics).
FCV S 500.00 Crime Victim assessment
DNA b 100.00 DNA Datshaze Fee
PUB $ | 5 90 Court-Appointed Attarmey Feas and Dofonse Costs
FRC 3 200.00 Crirningl Filing Fze
Foad §  TFine
J5FE. ¥ Jury Fee

OTHFR LECAL FINANCIAL OBLICATIONS (speafy below)
3 Cther Coste fore

by Othar Cogte for:

s 2360 ToTAL

MThe abowe total doez not inciude all restittion which may be zet by leter arder of the cort. An agreed
restitition order may be entered RCOW 9944 753 L remiaman hearing:

D‘(shall be set by the prozecutar.
[] iz scheduled for
[ 1 RESTITUTION. Order Antached

{ 1 The Department of Carractions /DOC) ar clerk of the cowrt shall immediately izmue 8 Notice of Payrall
Dedudtion. RCW 9.64.8. 7802, RCW 8.4 7505}

[X1 All pgyments chall he made in accardance with the polides of the clerk. commgncing immediately,
unless the cowt specificglly sats fath the rate harein: Nat lsse than sPielivjiee per manth
commendng . j}ao LLM RCTW 0.04.760  If the court does not 36t therate herein, the
defendant shall repart th the clerk’s office within 24 hawrs of the aniry of the judgment and semrenca to
SEL U & payment pian

The defendant shall repart to the derk of the court or as directed by the clark of the court toprovide
financisl and other infarmation a3 requesied RCTW 8954 750(7)%)

{ 1COSTS OF INCARCERATION. In sddition to other costs imposed herein. the cowrt finds that the
defendant has ar is likely to heve the reans to pay the costs of incarceration, and the defendant iz
arderad to pay such costs at the stangary rate RCW 10.01. 160,

COLLECTION COSTS The defendant chajl pay the costs of services o collect umpaid legal finsnciat
obligations per contrazt or etize, ROW 38, 12,10%, 6945 780 and 19.16.30C.

INTEREST The financial obligations imposad in this judsment shall bear interest fram the date of the
judgment until payreent in fadl) a the rate spplicsble to dvil judgments KTW 10.8§2.090

SUCGMENT ANE SENTENCE (J5)
(Felany (7/2007) Page 3 of 12 Office of Prosecuting Attorney
930 Tacoma Avenoe S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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COSTS ON APPEAL An award of cogts an appes) agzinzt the defandant may be added to the total] legal
firencial cblizations. RCW. 1072.165.

FLECTRONIC MONITORING REIMBURSEMENT. The defendart 1z ardered toreimtinze

(name of elecranic monitaring agency) at
for the coat of pretrisl elecronic rnmitaring in the amami of §
[¥] DNA TESTING. The defendars shall have a blood/biological zample drawn for purposes of DNA
identification snaly sis and the defendarnt shall filly cocparae inthe testing  The apprapriate sgency, ths
county ar O, shal) be responsinle far obtaining the sample prior to the dsfendant’ s release ram
confinament. RCW 43.43.754.

[ ] HIV TESTING. The Health Department ar designes shall test and counsel the defendant far FIV as
500N a5 possidle and the defendant dhall fully cooperate inthe testing  RCW 70.24.340.

NO CONTACT )
The defendant shall not have cortact with 5 ’ L . (name, DOB) including, but not
limited tc, persanal, vertal, telephonic, writen or contact throuegh athird paty far L IEC  ses={nctic
exceed the maximimm SEniory sentence).

Damnestic Vialence No-Contact Order, Antiharassnent No-Contact Order, or Sexusal Assanlt Protection
Order iz filad with this Sudgment snd Sentence.

OTHER: Property may have been taken into custody in conjunction with this cass. Droperty may be
rennmed to the rightful owner. Any claim @ renon of such prop ety muz te made within 9C days Afier
0 days, if you dorior make a clam, property may e disposed of according to law.

i
Ao pe MpwoDiy B ave (LD |
Do (powe? W)t VILIM'S MO TR ) (homA L,

[ 1 all property is hershy forfaited

[] Propfen.ymsyhave been taken into custody in conpmction with this case Property may be retumed to
the nghtfil ownar Any claim for retinn of sich property raust be rnade within 99 days  After 80 days, if
you donot make 8 claum, propsty may be dizposed of sccarding to law.

BOND IS BEREBY EXONFRATED

CONFINEMENT OVER ONE YEAR. The defendant is sertenced as foliows:

(£ CONFINEMENT. RCW £.844 586 Defendarnt iz santenced to the foliowing terra of total
confinsraer; in the custody of the Dapanmaent of Carrecians (COS)

0 T Tou! ¥

[ l months on Coumt - months on Cownt
manths on Count maonthe on Count
mothe on Count months an Count

SUPGMENT AWD SENTENTE (J5;
(Felony) (3/2007) Page 4 of 12
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2 CONFINEMENT. KCW 9.044 712 Defendsant is sentenced to the following tam of canfinement i the
woetedd 3 astody of the Deparmient of Carractions (DCC):
4 Comt L  MinimumTem: | |0 Manths  Maxiraum Tern LlFi
5 Counit Minimum Tam Manths  Maumurn Tem:
6 Camt Minimn Tem Monthy  Maximum Term:
The Indsgminste Sentencing Review Board may inarease the minimum term of confinement
7

Actus! rumber of maonthe of total confinement ordered is: " O mpoms 7o UFL

8 (Add mandatary firesrm, desdly weapons, and sexual motivanicn esnhancement time to nm cansequtively to
other courts, see Sactian 2.3, Sentencing Data, above)

|

‘ cee 9 { 1 The confinement time on Count(s) contain(sy s mandatery minimum term of

] 10 CONSECUTIVE/CONCURRENT SENTENCES. RCW 8.04A 582, Al] counts shall be served

i concurrently, except for the partion of those counts for which thers is & gpecial finding of a fireanm. othar
11 deadly weapon, sexual ractivaiion, VUCSA in 6 protected zane, or mranufecare of mathamphatarmne with

juvenile present as set farth sbove at Section 2.3, and except for the following counts whidh shali be served

12 contetutively:
13

The zentence herein shall nm consecutively to all felany sentences in other cause menbears impesad pricr to
14 the corrmiszian of the oimels) being sertenced. The sentante karain shall nm conaarently with f=leny
sentences in other cause rurnbers imposed sfter the camamizsion of the a'ime(s) being sentenced except far
the follewing cause mumbers RCW 9.94A.589.

15
16
Caonfinemant chgll cammencs immedistely unless othawize s2t forth here:
17
18 (c) The defendant shall recerve credit for time served prior to sentencing if that confinanent was sclely
under this cmise mamber. ROW 00844505, Tha time sarved shall be camputad by the jaii unless the
19 edit for time saved prior to sentanang 1s pecifically ser forth hy the court: 5,1

20 (4.6 [ ] COMMUNITY FLACEMENT (nre 7/1/00 offences) is ardered as follows:

o2 Count for manths,
27 Court for months,
23 Count for mariths,

& COMMUNITY CUSTODY (To detaming which offenses are eligible for ar required for coramumity
aiody see RCW 6.044 701}

25 (£} The defendant zhall ke an cammunity aistody far the longer of:
(1) the period of early release. RCW 9844, 728(13(2); or

26
| (2) the period impasad by the court. as follows; ‘
- 27 Coumnt(s) 36 maonthe for Serious Violat Offenses

78 Comt(s) 13 months far Violent Offnses

JUDGWMENT AND SENTENCE (J5)
(Felony) (372007, Page S of 12

Office of Prosecuting Attorney
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a Coumne(s) 12 months (for orimes sgaing a persan, drug offenses, o offanses
| 2 invalving the unlawful poseessicn of a firegarm by a
| sTest AN Z MEMber or assocdiate)

3 A COMMUNITY CUSTODY is Ordersd for counts sentenced under RCW 9. 94A.712, from time of
4 release from total confinarnent until the expiration of the rasxirranr sentence:
5 Comt L untii years from today’s date PQ for the remainder of the Defendant’s life
“_‘ r 6 Court until years framtoday’sdate [ 1 for theremainder of the Defendant’s life
7 Coumt untit years framtoday'sdate [ 1 for the remasinder of the Defendant’s life.
8 . ,
(B) While cn crrrrumity nlacement ar community custody, the defendant shall: (1) repart to snd be
9 geailsble for conrast with the assigned cammmity corrections officer as directed; (2) wark &t DGC-
gpproved education, employment and/or community restintion (service). (3) notisy DOC of any changein
10 defendant’s address or ernployment, (4) not conarne controlled substances except pursuant to lawfully
isaued presariptions; (5) ru unlaw fully possess canirolled subsiances while in conraunity austody; (6) not
oW, tise, OF pOssess firearms or aramumition, (7) pay supearvision fees as detamined by DOC, (¥) perfam
1 affirmative acts as required by DOC to canfirm cornpliance with the arders of the cowrt; (&) abide by any
b additicnal conditicns impcsed by DOC unda RCW © 244,704 and .70¢ and (1C) for sex offenses, submit
12 to 2ledranic monliaring if impossd by DOC. The d=fendant’ < residence location and living arrangements
sra ubject to the pricr aperov al of DOC while in canamuty placement or comraunity cestody.,
13 Comranity asady far sex offenders not sentericed undar RCW €944 712 may be ertended for up to the
sahtory marimurn tem of the sentence  Violatian of commumity qustody impozed for & zex offnse may
14 result in edditional confinement.
s The court orders thar during the period of supervision the defendant shall:
[ 1conmmenc alcahol.
16 [Ahsve no carrax with: S. L .
17 [ remain 0§ within (¥ cutsids of a specified geographical boundary, towit:__ 1@ (L O
nn f‘ f 18 - . . - .
A not sarve in My psid o volunteer capacity whers he of zhe has control ar apervision of minors under
19 13 years cf age
X} participate in ths following crirae-related tregtment or coumseling sarvices:
2
20 péW)llML WAELVA DD  APD Tentmarr
21 { ]undergo m evaluation for treatmant for [ ) demestic violence [ ] substance gbuse
” ( ] mental health [ ] anger reanagement and fully coraply with all recammendad trestment
[ ] comply with the following arirme-related prohibiticne:
23
TTTT g [X Other conditians;
P komopy I 400 LLD
25
26
[ ]Far sentences imposed indsr RCW 9.84A 702, ather conditions, including electranic manitaring, may
27 be irepesed Arinz commamity autody by the Indeteminzte Sertence Review Bosrd, arinan
28
JUDGMENT AND SENTENCE (75)
(172007
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smergency by DOC. Emerzency conditions imposed by DOC zhell not remain in effect longar than

|
| 2 seyan warking daye
et 3 Court Ordered Treatrrent: If any cowrt orders merital health or chemical dependency treatment, the
e defandart st rotify DOT and the defendant mus: release reamment information: to DOC for the duration
4 of incarceration and supervision RCW 0.944 562,

PROVIDED: Thst under no circurmstances shall the totsl terma of confinement plus the tarm of community
5 qustody sctually saved exceed the stahiary maxiraum for 2ach offense

6 47 | ] WORK ETHIC CAMP. RCW ©.04A 680, RCW 72.08.410. The court finds that the defendant is
eligible and is likely to qualify for wark ethic camp snd the cowt recaramands that the defardant save the
- senterce at 8 wark ethic camp.  Upon campletion of wark ethic camp, the defendant shall be released on
cammumity custody for anv remaining time of total confinement, subiact tothe conditions below. Violation
of the conditions of corarumity querody may result in g rewwn e tatel confinement foo the balance of the
8 defendant’ s remaining time of total confinemert. The condinans of community custody are stated above n
vy Section 4.6
' 42 OFF LIMITS ORDER (knowrn drug trafficker) RCW 10.68.020 The following areas are off limits to the
10 defendsnt while under the supervisian of the County Jail o Departmant of Carections.
I
12
13

CONFINEMENT RCW 9.04A.712 Defendant it zantsnced to the following tarm of confinerment in the

‘] 14 austedy of the Deparoment of Corattians DCCT)
15
| o Caount I Minimuen T l‘ O Mmths Maximum Term: L‘ £t
16
] Camt Minimumm Tear Maonths  Maximmmn Tam:
17
Caunt Mumnimign Tara Months  Maximirn Term:
l 18 The Indeterminate Sentancing Review Board may increase the minimum term of confinement { ]
[ COMBUNITY CUSTODY ic Ordarad for counts sentenced under RCW 8944 712, fram time of release
| 19 from tota! canfinenent kil the expiraticn of the m.eximum sentence.
20 i G- - "
Count umitil years fram today’s date %1 for the rarnamder of the Defandat’s hife
RS .
Count until yvesrs framtodsy’sdate  { 1 for theremainder of the Defendar’ s life.
22
Caunt until vears fromtoday'sdate [ ] for theremainder of the Defendart’s life,
23
24
25
26
21
28
JUCGMENT AND SENTENCE (J5);
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V. NOTICES AND SIGNATURES

COLLATFRAL ATTACK ON JUDGMENT. Any petitian or motion for collateral attack on this
Jadgment and Senterce, including but not limited to any parsonal restramnt petitian, taie habeas carpus
petiticn, motion to vacate judgment, action to withdraw guiley plea, motion for new izl ar mation to
arrest judgrnent, muzt be filed within ane year of the final judgraent in this matter, except ac provided for in
ROV 1073190 RCW 12.73.000.

LENGTH OF SUPERVISION. Far an offense canmitted priar to July 1, 2000. the defendant shall
remain mder the court's jurisdiction and the supetvition of the Dapaztment of Caretions for a period up to
10 yesrs fram the date of sentence ar release trom confinement, whichever is langer, to assure payment of
all lezal financial cbligstions unless the court extends the rimingi judgment an sdditianal 10 years. For an
offenss carnmitted on o sfter July 1, 200C, the court shall retain jurisdiction ovar the offender, for the
pirpese of the offender’ s campliance with payment of the legal finanaal obligations, until the obligation 15
carnpletely satisfied, regardless of the stangary maxinmum for the rire RCW 9.94A 760 and RCW

0.042. 505. The duk of the court is autharized to cellet unpaid legal financial obligatiaons at eny time the
offender remains under the jurisdiction of the court for purpeses of s ar her legal financial obligations.
RCW o944 764 and RCW £.044 753(4)

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ardered an imrnediate notice
of payrotl deduction in Section 4.1, vou fre notified that the Departmernt of Carrections ar the clerk of the
COUrt may isae 8 notice of payroll daducticn without notice to you if vou are more than 30 days past due in
maithy payment s in an amount 2qual t0 o greatar than the smount payable for anemonth. RCW

0.99A 752, Other income-withholding action uindar RCW 8944 may be taken without further notice.
RTW 90424 760 may te taken withar fAuther natice. RCW 9 948 7€06

RESTITUTION HEARING, S L \ d/
DA Defendant waives eny right to be precent &t any restingion hearing (sign indtisls): .

- v4L ENFORCEMENT AND CIVIL COLLECTION. Any wictatian of this Judgment and
Sentece is punichable by Up to 60 days of confsanan per vidiation. Per zection 2.5 of this doaman:,
legal financial obligations are collectible by cvil means. RCW 9.044 634

FIRFARMS. Youmus immediately surrender any concealed pistol license and you may not ovn,
use or p ossess any firearm unless pour right to do so is restored by a court of record The court ek
shall forwara a copy of the defendant's driver's license, identicard, or comparable identification to the
Department of Licensing alang with the date of canviction o commitment ) RCW .41, 040, 9.41.047.

SEX AND KIDNAFFING OFFENDER REGISTRATION. RCW 94 44.130, 10 01.200.

1. General Applicability and Requirements Becsuse thit arime involves a sex offense or kidnapping
offensa (e 2, kidrapping in the first degres, kidnapping in the second degrae, or unisw fu! irprisasment as
defined in chapter 9A 40 RCW) where the victim is a minar defined in RCW 9A.44.130, you ere required
toregistar with the shariff of the county of the state of Washingiay: where you reside. If vou arence o
resident of Washingen but vou are 3 gudent in Weshingtan or veu are ernplayed in Washingtan o yeu cxry
on 3 vocatian in Washington, you must register with the shenf of the coumty of your school, place of
enployment, or vocation. You must regisrar immeadistely unon bsinz sentencsd unless you are in Qstady,
in which case you raug registar at the time of your release and within three (3) business days fram the time
of releaze.

2. Offenders Wha Leave the State and Return: If you leave the stat= following your sentencing or
releaze fram custody but later move back to Washington, you rust register within: three (3) business days
after moving to this state. If you are under the jurisdiction of this sare’ s Department of Corrections, you
must register within three (3) business days after moving tothis state. If you lesve this state following your
senterncing or relesse iraa Gustody but lster whils not a resident of Washington you became eraployad in
Washington, carry out g vecation in Washington, or attend school in ‘Washingtan, you must register within
three (3 business days sfter stating school in this state or becaming anployed or carrying out a vocation in

JUDSIMENT AND SENTENCE (JS)
Felony) {772007) Page R of 12
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thiz stat
3. Change of Residence Within State and Leaving the State: If you change your residence within 8
courity, you raust provide, by crtified mail, with renw receipt requested & in parson signad written
notice of your change of residence to the sheriff within three (3) business days af moving. lf you dange
your residence to a new county within this state, vol must register with that county sheriff within three (3)
business dsys of moving, and raust, within three (2) buaness days erovide, by catified mail, with retum
receint requested or in parsan, signed written notice of the change of address in the new county to the
courty sheriff with whamn you last registered If you raove out of Washington State. yourmnust send written
notice within three (3) business days of moving to the founty shariff with wham you 1ss registerad in
Wachington Stiate.
4. Additienal Requirements Upan Moving to Anaher State If you move to ancther state, ar if you
wark, cTTy an 1 vocstion, or atend schoo! in anather ate you st regista 3 new address, fingarprines, end
phaotosraph with the new state within three (3) business days after establishung residence, o ater beginning
to work, carry on g vocatian, or attend schoo! in the new stete. You must also send written notice within
threa (3) days of maving ta the new state of to 4 fareign country to the county sheriff with wham: you last
regizarad in Washungton State.
& Notificatio: Requivernent When Enrolling in or Employed by a Public or Private Institution of
Higher Education or Commman School (K-12): If you are aresident of Washungon and you are sdmitted 1o
g public or private instinvion of ragher education, you are required to nctify the sheriff of the county of your
residence of your intent to attend the Instintion within three (3) business daye prior to ariving at the
instinriar. If you bacarae ampioyed &t a public ar private instiniian of higher educatiorn, you sre requirsdto
notify the sheyiff for the county of your residence of your employmsnt by the ingituhan within three (3)
buaress days prior to bepinning to wark at the insrigtion. If your enrollment o smployment at 8 public or
privae wdihrion of higher sducaion isterminatad, you ara required ty natify the sherif{ for the zoungy of
your rezidence of your tamanation of enrolimant o aaployment wathin dree (3) busines: days of much
termrination. If you attend, or plan to attend, & public or pnvate school regulated under Title 288 RCW o
chapter 72 40 RC'W, you sre requirad 1o notify the sheriff of the county of your residence ol yeur intentte
attand the schiool Y ou mst natify the sheriff within threz () business days prior to amoing at the school to
aitend dasses. The sheriff shall promptly notify the principal of the school.
6. Registration by a Persan Who Does Not Have a Fixed Residence: Even if you do not have 2 fixed
rezidence, you are required toregigter. Regigrarion must occur within three (3) buziness days of releaze in
the county where you gre being sipevised if you do not have eresidence at che tirte of your release fram
tustody. Within three (2) businass days after losing your fixed residence, you rust provide signed whitten
notice to the sheriff of the coumty where you last registered. If you entar a differant county and sy thers
for mare than 24 hours, you will be requirad to register in the new countywithin thres {2 business days
after entering the new caunty. You must also repart weekly in persan to the shenff of the comty where
you arerezistered The weekly repart shall be on a dsv specified by the courty sheriff's office, and shall
ocarr duning narmat beaness bours Y ot may ke required to provide a lis the lccations whare you havs
steyed during the [as saven daye The ladk of a fixed residenca is a factor that may be considered in
detamiring an offender’s rizk Jevel and thall make the offender subjed to disclozure of information tothe
public at isrge paranant to RTW 4.24.550.
7. Application for a Name Change: If you spply for a name change, you must submit s copy of the
appiicatian to the caumty sherist of the county of your residenca and to the state patral not fawer than five
days pefare the entry of an order granting the name change. If youreceive an arder chnging your name,
you st subrmit 4 copy of the arder to the county sheriff of the county of your rasidance and to the state
parol within three 3) bumness days of the enry of the arder. RCW 04 44.135(7.

[X] The defendant js 8 sex offender subject to iIndstarminate sentencing under RCW 9.944 712,

n
m

[ 1 The court finds that Count is a felany in the cammission of which 8 motar yehicle was used
The dark of the caurt ix directed to immediaely forward en Abstract of Court Record te the Departeent of
Licensing, which must revake the defendant’s driver's license, RCW 43.20.2&5.
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ie If the defendant 15 ar becames subjact to court-ardered mental health ar chemical depandency treatment,
the defendent mu= netify DOC mid the defendant’ ® treatrent information e be shared with DQC for
the duration of the defendant’s incarceration and supervision RCW 9.94A.562.

510 OTHER:

D-a:m::?éninﬁ YA Attomey far Defendant
Print naré: O{:flfmgi print name:_¥e e X W), \Andeviv v

WSB # 3074 WSB # A7 44O
Drefendane

VOTING RIGHTS STATEMENT: RCW 10.64.140. T acknowl=dze that ray right to vt has been logt due te
felony convictions. If I amregistered te yote, my veter registratian will be cancelled. 3y right tc vote may be
restared by: 8) A ceartificate of discharge 15sued by the sentendng court, RCW 9.94A.637, b) A court arder issued
b the sentencing cowrt reztaring the right, RCW 092,088, ¢) & iinal arder of dizcharze iscied by the indeterrainats
sentarce review board, RCW 0 96.050, or d) A caruficate of restyatian ised by the gov emar, RCW .95 C20.
Vating before the right iz restared is 8 class C felony, RCW 928,34 660

S el

Diefandant’s Sigrature-

TUCGMENT ANT SENTENCE (75;

{Felony) (¥ 2007) Page 10 of 12 Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171

Telephone: (253) 798-7400




. 21893 11/13/2812 288327
Case Number: 11-1-02300-3 Date: November 29, 2016
SeriallD: B648B29E-3D45-40D1-85D91EC11E4BB8AA|.0730¢-2

Certified By: Kevin Stock Pierce County Clerk, Washington

CERTIFICATE OF CLERK

(]

CAUSE NUMRER of this caze: 11-1-02300-3

(S

4 I, KEVIN STOCK Clerk of this C ourt, cartify that the forezoing iz a full. true and carrect copy of the Judgmant and
Sentence in the aboe e-entitled action now on recard in this office.

> WTITNESS my hand and seal of the said Superior Comt affixed this date:
o
Clerk of said County and State, by: - Deputy Clak
7
8

wulid g {IDENTIFICATION OF COURT REPORTER

0 | e GARLA-HIGGINS—

RO Y Boae]

JUCGMENT AND SENTENCE {J5)
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The defendent having been senterced to the Department of Carrecticns for a:

sex offense

serics violent oifense

assault in the second dzzgres

any arime where the defendant or an sccomplice was armed with 3 deadly wespen
sny felony under 68 50 and 63.52

[ b

The offender shall repart to and be availsble for contact with the assigned community carrections officer as directed:
The offender shall work at Department of Carvections spproved education, empleyment, and/or community service;
The offendar shall not consume cantrollad substances except pursuant to lawfuliy ismed prescariptions.

An offandar in comraunity cugtady shall not untsw fully possess controlled substances;

The offender shall pay cammunity placament fees as determined by DOC:

The residence Jocation and living errangamnants are subject to the pricy approval of the department of carrections
during the perind of commumity placemant.

The offender thzil subrait to affirmative acts necessary to monitar complisnce with court orders asrequired by
DOoC.

The Court may alzc arder any of the following gpecial conditions:
X @ The offender shall remain within, o ouzside of, 3 specified geographical boundary:
fo CLO
__,_,,,(,_. am The offenider shall nat have direst or indirect contact with the victim of the cume or a2 peafisd
clace of individuels: S.L. Or Muops ;

_é_ am The offender chall participate in @ime-related tregtment @ counteling services;

N ¢V | The offendar shall nx corzume elcohol:

2§ Uy The residence locatian and living mrrangements of 8 seX offandar zhall be subject to the priar
approval of the depariment of caraions;

VD The offendar shall camply with any aime-related prohibitions
K_(in  Other Par /dl’fwblx H’

AHEND'F

) TLF Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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IDENTIFICATION OF DEFENDANT

Date of Rirth  00/14/1983

Locsi ID No.  UNKNOWN

QOthea

SIDNo  UNKNOWN

{If no SID take fingarprint card for State Patrob)
FBINc UNENOWN

PCNNo. 540444013

=]
5

e fw fingers takien araulteneonsly

SN
X3

Race: Ethnicity: Sex:
@] Asim/Dacific {1 Rleck/Aficam- [X} Cacasian {] Higpanic ([X] Male
Isiander AMENCEn
[} Native Amaican [ 1 Othar; [¥] Nm- {1 Fansle
Hizpanic
FINGERFYRINTS
Left Thiavb

DEFENDANT’S ADDRESS:

I attest that I =g the same defendant who sppeared in court
signsture thergo Clerk of the Court, Liepu

by Clerk, .

DEFENDANT'S SIGNATURE: )(

<7

(Falany) (/2007 Page 12 of 12
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Case Name Lkssitwvi', 47%‘&2 Cause No. L=~ &30 O-3

Sex and Kidnapping Offender Registration. RCW 9A.44.130, Laws of 2010, ch. 267
§1.10.01.200.

1. General Applicability and Requirements: Because this crime involves a sex
offense or kidnapping offense involving a minor as defined in Laws of 2010, ch. 267 § 1,
you are required to register.

If you are a resident of Washington, you must register with the sheriff of the county of
the state of Washington where you reside. You must register within three business
days of being sentenced unless you are in custody, in which case you must register at
the time of your release with the person designated by the agency that has jurisdiction
over you. You must aiso register within three business days of your reiease with the
sheriff of the county of the state of Washington where you will be residing.

If you are not a resident of Washington but you are a student in VWashington or you are
employed in Washingion or you carry on a vocation in VWashington, you must register
with the sheriff of the county of your school, place of employment, or vocation. You
must register within three business days of being sentenced unless you are in custody,
in which case you must reqister at the time of your release with the person designated
by the agency that has jurisdiction over you. You must alsc register within three
husiness days of your release with the sheriff of the county of your school, where you
are employed, or where you carry on a vocation.

2. Offenders Who are New Residents or Retuming Washington Residents: Ifyou
move to Washington or if you ieave this state following your senfencing or release from
custody but {ater move back to Washington, you must register within three business
days after moving to this state. If you leave this state following your sentencing or
release from custody but later while not a resident of VWashington you become
employed in Washington, carry on a vocation in Washington, or attend school in
Washington, you must register within three business days after starting schoof in this
state or becoming employed or camying out a vocation in this state.

3. Change of Residence Within State: If youi change your residence within a county,
you must provide, by certified mail, with retum receipt requested or in person, signed
written notice of your change of residence to the sheriff within three business days of
moving. If you change your residence to a new county within this state, you must
register with the sheriff of the new county within three business days of moving. Aiso
within three business days, you must provide, by cettified mail, with return receipt
requested or in person, signed written nofice of your change of address to the sheriff of
the county where you last registered.

4, Leaving the State or Moving to Another State: {f you move to another state, orif
you work, camy on a vocation, or atiend school in another state you must reqister a new
address, fingerprints, and photograph with the new state within three business days
after establishing residence, or after beginning to work, carry on a vocation, or attend

school in the new state. If you move out of the state, you must aiso send written notice

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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within three business days of moving to the new state or to a foreign country to the
county sheriff with whom you last registered in Washington State.

5. Notification Requirement When Enrolling in or Employed by a Public or Private
Institution of Higher Education or Common School {(K-12): if you are a resident of
Washington and you are admitied to a public or private institution of higher education,
you are required to naotify the sheriff of the county of your residence of your intent to
attend the institution within three business days prior to arriving at the institution. If you
hecome employed at a public or private institution of higher education, you are required
to notify the sheriff for the county of your residence or your employment by the
institution within three business days prior to beginning to work at the institution. If your
enrcliment or employment at a public or private institution of higher education is
terminated, you are reguired to notify the sheriff for the county of your residence of your
termination of enroilment or employment within three business days of such temmination.
If you attend, or plan to attend, a public or private schoo! regulated under Title 28A
RCW or chapter 72.4D RCW, you are required to notify the sheriff of the county of your
residence of your intent to attend the school. You must notify the sherifi within three
business days prior to arriving at the school to attend classes. The sheriff shall
promptiy notify the principal of the school.

6. Registration by a Person Who Does Not Have a Fixed Residence: Even if you
do not have a fixed residence, you are required io register. Regisiration must occur
within three business days of retease in the county where you are being supervised if
vou do not have a residence at the time of your release from custedy. Within three
business days atter losing your fixed residence, you musi send signed writien notice fo
the sheriff of the county where you last registered. Ifyou enter a different county and
stay there for more than24 hours, you will be required to register with the sherniff of the
new county not more than three business days after entering the new county. You must
also report weekly in person to the sheriff of the county where you are registered. The
weekly report shali be on a day specified by the county sheriff's office, and shalt occur
during normal business hours. You must keep an accurate accounting of where you
stay during the week and provide it to the county sheiff upon request. The lack of a
fixed residence is a factor that may be considered in determining an offender’s risk level
and shali make the offender subject to disclosure of information Lo the public al large
pursuant to RCVWY 4.24 550.

7. Application for a Name Change: If you apply for a name change, you must submit
a copy of the appfication to the county sheriff of the county of your residence and to the
state patrol not fewer than five days before entry of an order granting the name change.
If you receive an order changing your name, you must submit a copy of the order to the
county sheriff of the county of your residence and to the state patrof within three
business days of the entry of the order. RCW 9A .44 130{7).

Date: lk!q !I?—- %ﬁ%/z—_

Defendant

Agomey for Defendant )] ) ¢2) Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, | CAUSENO. 11-1-02300-3
YS.
STEVEN L HESSEL GRAVE, MOTION AND ORDER CORRECTING
JUDGMENT AND SENTENCE
Defendant. | o) ppg¢ 4CTI0N REQUIRED

THIS MATTER coming on regularly for hearing before the above-entitled court on the
Motion of the Deputy Prosecuting Attomey for Pierce County, Washington, for an order
cotrecting Judgment and Sentence heretofore granted the above-named defendant on November
9, 2012, pursuant to defendant’s conviction of the charge(s) of RAPE OF A CHILD IN THE
FIRST DEGREE, as follows. This Court is implementing the changes to the Appendix “H” of
the judgment & sentence as mandated by the Court of Appeals in #ts 10/29/14 opinion, and this
Court is doing so in a purely ministerial manner without exercising its discretion in any way.

1) That Page 2 of the Appendix “H” to the Judgment and Sentence, section (b)(13)
reflects "You shall not possess or consume any controlled substances without a valid preseription
from a licensed physician” and should note "You shall not possess or consume any controlled

substances without a valid prescription.”;

1) That Page 2 of the Appendix “H” to the Judgment and Sentence, section (b)(16)

reflects "Do not initiate, or have in any way, physical contact with children under the age of 18

Office of Prosecuting Attorney
MOTION AND ORDER CORRECTING 930 Tacoma Avenue S, Room 946
JUDGMENT AND SENTENCE - 1 Tacoma, Washington 98402-217%

. : (253 -
)moconoctdot Telephone: (253) 798-7460
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for any reason, unless approved as per #14 above. Do not have any contact with physically or
mentally vulnerable individuals” and should note "Do not initiate, or have in any way, physical
contact with children under the age of 18 for any reason, unless approved as per #14 above.”,

3) That Page 3 of the Appendix “H" to the Judgment and Sentence, section (b)(25)
reflects “Do not possess or peruse any sexually explicit materials in any medinom. Your sexual
deviancy treatment provider will define sexually explicit matenial. Do not patronize prostitutes
or establizshments that promote the commercialization of sex. Also, do not possess or use any
cell phone thaf may provide access to the infernet as well” and should note “Do not possess or
peruse any sexually explicit matetials in any medium. Your sexnal deviancy treatment provider
will define sexually explicit material. Do not patronize prostitutes.”,

4) That alt ofher terms and conditions of the Judgment and Sentence are to remain 1n fuil

force and effect as if set forth in full herein; and the court being in all things duly advised,

Now, Therefore, It is hereby

ORDERED, ADJUDGED and DECREED that the Judgment and Seatence granted the
defendant on November 9, 2012, be and the same is hereby comrected as follows:

1) Page 2 of the Appendix “H” to the Judgment and Sentence, section (b)(16) is
corrected as follows:

a) "You shall not possess or consume any controlled substances wathout a vahid

prescription from a licensed physician” is deleted; and

b) "You shall not possess or consume any controlled substances without a valid

prescription.” 1s insetted in its stead.

Office of Prosecuting Attorney

MQTION AND ORDER CORRECTING 930 Tacoma Avenue S, Room 946
JUDGMENT AND SENTENCE -2 Tacoma, Washington 98402-2171
jemocomest.dot Telephone: (253) 798-7400-
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2) Page 2 of the Appendix “H” to the Judgment and Sentence, section (b)(16) is
corrected as follows:

a) "Do not inttiate, or have in any way, physical contact with children under the
age of 18 for any reason, unless approved as per #14 above. Do not_hasge\anytontact 1“%
physically or mentally vulnerable individuals” is deleted; and

b) "Do not initiate, or have in any way, physical contact with children under the
age of 18 for any reason, unless approved as per #14 above.” is inserted in its stead.

3) Page 3 of the Appendix “H to the Judgment and Sentence, section (b)(16) is
cotrected as follows:

a) "Do not possess or peruse any sexually explicit materials in any medium. Your
sexual deviancy freatment provider will define sexuvally explicit material. Do not patronize
prostitutes or establishments that promote the commercialization of sex. Also, do not possess or
use any cell phone that may provide access to the internet as well” is deleted; and

b) "Do not possess or peruse any sexually explicit matenials in any medium. Your sexual
deviancy treatment provider will define sexually explicit material. Do not patronize prostitutes.”
15 inserted 1n its stead.

4) All other tems and conditions of the original Judgment and Sentence shall remain in

full force and effect as if set forth in full herein.

IT IS FURTHER ORDERED that the Clerk of the Coutt shall attach a copy of this order
to the judement filed on November 9, 2012, so that any one obtaining a certifted copy of the

judgment will also obtain a copy of this order.

Office of Prosecuting Altorney
MOTION AND ORDER CORRECTING 930 Tacama Avenue S. Room 946

o “E . Tacoma, Waushington 98402-2171
JUDGMENT AND SENTENCE -3 Telephone: (253) 798-7400
jsmocomect.dot
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DONE IN OPEN COURT this 2 day December, 2014. NUNC PRO TUNC to
November 9, 2012

Presented by; RONALY E. CULPEPPER

HERIBE
Deputy Prosecuting Attorney

WSB# 36724

Approved as to form and Notice
Of Presentation Waived:

Attomex—for Defendant
WaB# 74 40
mtp

Office of Prosecuting Attorney
MOTION AND ORDER CORRECTING 930 Tacoma Avenue S. Room 946
JUDGMENT AND SENTENCE -4 Tacoma, Washington 98402-2171
jemocomect.dot Telephone: {253) 798-7400
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 29 day of November, 2016

- R 0 ‘.“ ',. 0 ol
Kevin Stock, Pierce County Clerk = & ¢ H Ct_l_‘_
T Tk
By /S/Linda Fowler, Deputy. T 4 & i
. . = O TSHINGY
Dated: Nov 29, 2016 9:44 AM L TN R
. RcE c

’ Pt
Cey i t?

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: B648B29E-3D45-40D1-85D91EC11E4BB80A.

This document contains 21 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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o IN THE COURT OF APPEALS OF THE S:I‘A“TE OF WASHINGTO
0

o : DIVISION IX
ify .
STATE OF WASHINGTON, , No. 44177-2-11
i . : Respondent, : :
y []- 1072003
i i ’ .
STEVEN L. HESSELGRAVE, ORDER AMENDING OPINION AND
" DENYING MOTION TO RECONSIDER
X Appellant,

Appeljants have filed a moti.c‘m asking the.couxt to reeonsider its unpublished opinion filed
on QOctober 29, 2014. Having considered the motion and supporting materials, the court no(;v orders
as follows:

(1) The first sentence on page 9 is amended to read as follows:

But error is harmless ““if we are convinced beyond a reasonable doubt that any
reasonable jury would have reached the same result without the error.” Jones, 168
Wn.2d at 724 (quoting Smith, 148 Wn.2d at 139).

(2) The first paragraph on page 10 is amended to read as follows

Accordingly, the trial court’s ruling limiting Hesselgrave s abxllty to
impeach S.L. was harmless. Hesselgrave was able to attack S.L.’s credibility by
showing the jury, through defense witnesses, that S.L.’s recollection of the events
was at times contradictory, if not completely inaccurate. The jury was free to
decide that. such inconsistencies rendered S.L.’s testimony unreliable and her
credibility suspect. Consequently, we are convinced beyond a reasonable doubt
that any reasonable jury would have reached the same result had Hesselgrave been
able to continue questioning S.L. without constraint. Thus, although the trial court
arguably limited Hesselgrave’s ability to conduct cross-examination, we hold that
any errog was harmless. This error did not prevent Hesselgrave from presenting his -
defense. : '
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(3) Inall other respects the motion for reconsideration is denied.

IT IS SO ORDERED.

DATED this 2] %V day of _ AN MKKA{ . 2015.

e, O

DHANSON, CJ.

~ 'We concur:

liR T

MELNICK J.

HUNT, JPT/
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"IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, | | No. 44177211
' Resplond'ent,
Y. |
STEVEN L. HESSELGRAVE, . UNPUBLISHED OPINION
| Appeliant, | |

JOHANSON, C.J. — Steven Hesselgrave appeals his conviction and sentence for first degree
rape.ofa chi.ld.' He afgues that (1) his Sixth Amendment right to present a defense was violated
by trial court rulings that improperly limited his right to cross-examine witnesses and imi:r‘operly
excluded evidence, (2) he received ineffec(tive‘assistance of counsel, (3) the trial c.otirt.abusec'l 1ts
discr;,tion in finding the victim competent to test_ify and in adnﬁtﬁng éhild hearsay statemenﬁ 4)

the proéecutor committed misconduct by using a “false choice” argument, and (S) the trial court

- gbused its discretion by imposing certain community custody conditions. We hold that (1) any .

error associated with the trial court’s limitation of Hesselgrave’s right to cross-examine witnesses
was harmiless and the trial court did not v101atc Hesselgrave s right to present a defense by
unproperly excludmg ev1dence 2 counse] was not deficient in his representation, (3) the trial
court did not err in ﬁndmg the victim competent to testify, and (4) the State did not argue a “false

choice” to the jury. Finally, we accept the State’s concession regarding community custody.
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condition number 13; remand ‘to clarify condition 16, ana remand to strike c;ondition number 25. ,
We affirm the conviction and remand to correct the community custody conditions. '
FACTS
I BACKGROUND

'In 2011, S.L. ‘was an eight-year-old female student attendjhg elementary school.
Hesselgrave is S.L.’s former step-father. One May afternoon, S.L. discloséd sexual 'abuse by her
step-father. Laurel Powell, thé school counselor, reported the m:atter to Child ProtectivclServices
(CPS). CPS social worker Christine Mﬁrillq conducted a “safety interﬁew” with S.L.. on May 17,
during which S.L. disclosed sexual abuse by her stepfather. On May 25, Cornelia Thomas, an
employee of the Child Advocacy Center in Pierce County, conducted a forensic ix;terview 'with
S.L. S.L. made ;cve'ral detailed disclosures to Thomas that involved.allegations of oral, vaginal, -
and anal intercourse. .S.L. testified consistently with these disclosures at trial. According to
Thomas, S.L. maintained sufficient memory to have an independent recollection of tﬁe occurrence,
SL.’s statements describing the’ inc‘ident appeared. to be based bn her perception, S.L.
communicated “quite well,” and SL was able to distinguish truth from lies. 6 Report of
Proceédings (RP) at 677. ' |

On the night of the incident,-Hesselgrave also shqwed S.L. magazines depicting naked -

women, in addition to a video on his computer which featured an elephant touching a woman’s
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’vagina. S.L. declared that on the same night, Hesscigrave woke up her brother, J.H.,! told him to
také off his clothes, and instructed S.L. to bite J.H’s penis, a request with which S.L. complied.2

On June 2, Detectives Jennifer Quilio end Brad Graham interviewed Hesselgrave at police

| headquarters. When asked if there was any reason that S.L. may have seen his penis, Hesselgrave

responded that it was possible because he watched pornography at night in the living area of his
apartment when he thpught the children were sleeping. Hesselgrave surmised that SL could have
woken up and inadvertently seen him masturbating. Aﬁare of S.L.’s allegations, Detective Quilio
asked Hesselgrave whether he viewed porno graphfr t_hat contéincd images of animals and wémén

engaging in sexual acts. Hesselgrave admitted that he did, but claimed that he had never seen a

-video involving an elephant. Hesselgrave denied any sexual contact with S.L,

The day after his pblice interview, Hesselgrave told Leona Ling,? S.L.’s .mother, that she
would never see him again and that he was leaving with their sons. Ling then called 911 to report

what she believed to be an imminent kidnapping. Patrol officers arrested Hesselgrave. The State

. chafged Hesselgrave with first degree rape of a child contrary to RCW 9A.44,073.4

1JH. is S.L.’s half-brother and Hesselgrave’s biological son. J.H, would have been either five or '
six at the time of the alleged abuse. '

2 JH. testified that he had no recollection of this incident.

. % Ling is also the mother of Hesselgrave’s two sons.

$RCW 9A.44.073 provides,

(1) A person is guilty of rape of a child in the first degree when the person has

sexual intercourse with another who is less than twelve years old and not married

to the perpetrator and the perpetrator is at least twenty-four months older than the

victim. , '
(2) Rape of a child in the first degree is.a class A felony.

3
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II. PROCEDURE
A. PRETRIAL MOTIONS
Before trial, the court held a hearing to address Hesselgrave’s‘challenge regarding S.L’s

competence to testify. The State called numerous wi-tncsses including Murillo, Thomas, S.L, and

_others. The trial court also admitted and published the digital video disc recording of S.L’s

interview with Thomas.
At the hearing, Hesselgrave argued that S.L. failed to show that she had an independent
memory of the incident and that she had difficulty distinguishing truth from lie because she did ‘

not understand the concept of a mistake. - The trial court considered the timing of the incident in

addition to the 4llen® factors and found that Hesselgrave had failed to overcome the presumption.

that S.L. wa§ coml.;etent to testify.

Also before trial, the State moved to admit S.L.’s statements to Thomas, Murillo, and the
classmates to whom she made the initial disclosures under RCW 5A.44.120, ﬁlc child hearsay
statute. The court considered the Ryan® factors and- determined that S.L.’s statements were
admissible provided that S.L. also testified. | |

| B. TRIAL

At trial, during cross-examinéﬁon of S.L., Hesselgra.ve asked S.L. about a préu'ial defense

interview of S.L. conducted by defense counsel ;a.nd iﬁvcstigator Julie Armijo, but S.L. testified

that she had no recollection of such an interview. Hessélgrave then asked a series of-additional

.3 State'v. Allen, 70 Wn.2d 690, 424 P.2d 1021 (1967).

6 State v. Ryan, 103 Wn.2d 165, 691 P.2d 197 (1984).

4




]

g

v

i)

{7

N

i

Case Number: 11-1-02300-3 Date: November 29;2016
SeriallD: F999BF13-C747-4839-97BF331CA13BEEDB
Certified By: Kevin Stock Pierce County Clerk, Washington

No. 44177-2-11

~

questions attempting to highlight S.L.’s mcons1stent recltatlons of the mczdent S.L. denied havmg
made such inconsistent statements. Hcsselgrave continued wnh this line of questioning, but the
State began to object, arguing that the questions were cumulative, asked and answered, and “[ER]
613.” 3 RP at 349, Hesselgrave argued that he was attempting to impeach S.L., but'the court
sustained the obJecnons Hesselgrave finished cross-exammatlon but reserved the right to recall
SL. ‘

Later, during direct examination of Armijo, I:Iesselgrave askiad a series of similar éues’éions,
again~a’lctempting to demonstrate tﬁat S.L.’s responses 'durir'xg the defense interview were frequently

inconsistent with S.L.’s trial testimony. After several of these questions were answered, the State

. again objected, citing improper' impeachment and improper questioning,.

Outsxde the jury’s presence, thc parties argued as to whether S.L.’s mtervww responses'

. were inconsistent with her trial testimony. “The court agreed that the mtcrv1ew transcript contamed

incon;.istencies, but nevertheless sustained the State’s objection, noting that under ER 613(b),-
extrinsic eﬁden‘ce of a prior inconsistept statémént by a witness is.not ad:nisgil?le'unless the
witness is affordéd an opp(;muﬁty to explaiﬁ or deny the s;arhe and the opposite party is afforded
an bpportunitﬁ to intérrogate the witness thereon, The court fc;und ﬂlat requirement unmet z‘md ‘
ruled tl;at Hesselgrave was not allowed to ask additional questions of Armijo from S.L.’s interview
uénscﬁpt. |
Hesselgrave argued that the opportﬁriity to explﬁn did not have to occur pz_'ior 10 the
introducﬁon of the extrinsic evidence. - Defense counsel then sought to recall S.L. T1_1e trial court

said it would allow a few questions, but it placed limitations on the subject matter of the questions

Hesselgrave could ask. Hesselgrave objected to this limitation on his righf to cross-examination
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“of the only witness in this case.” 7 RP at 782. Hesselgrave later recalled both S.L. and Armijo,
but asked few qucsﬁons of either witness, citing constraint by the couﬁ"s earlier ruling,

Again, outslidc the jury’s presence, Hcsselérave sought to admit documents related to °
divorce proceedings between himself and Ling, which he érgued s‘upported Hesselgrave’s theory
that Ling prompted S.L. to make false accusations because Ling was unhappy with the terms of
the divorce. The trial ¢ourt allowed some Iirn'ited.ciuesﬁoning of Ling on this topic, but it refused
to admit the documents because they contajned‘pre‘judicial, irrelevant information‘ about Ling’s
history of substance abuse. | | |

In closing argument, the State contended that, in ﬁs view, tl}e.rc were only three possibilities
in the case, Iﬁc prosecutor said, | |

So here’s what it .really comes down to in this case. There’s three possibilities for

what happened: Someone coached [S.L.]; [S.L. ] made it up on her own, or she is

telling the truth. That’s it.

7 RP at 93 8. The State also utilized a “Power Point” slide, which displayed these three “options”
ordered numerically. Hesselgrave objected, citﬁxg improper argument, but the court 6verruied. In
rebuﬁal closing, the prosecutor said that “it can’t be cxéla.ined through coaching or planning,” an
argument that also drew Hesselgrave’s objection on grounds that it constituted “burden sthtmg ?
7 RP at 975. This objection was also overruled Hesselgrave was convmted as charged.

At sentencing, in addmon to mcarcerauon, the court unposcd community custody along
with certain associated co-nditions, including the following:

13.  You shall not.possess or consime any controlled substances without a valid
prescription from a l1ccnsed physician. :

16:. . Do not have any contact with physically or mentally vulnérable
md1v1dua1s
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25. Do not possess or peruse any sexually explicit materials in any medium.
Your sexual deviance treatment provider will define sexually explicit
material. Do not patronize prostitutes or establishments that promote the
commercialization of sex. Also, do not possess or use any cell phone that
may provide access to the Internet as well.

_ Clerk’s Papers (CP) at 243-44. Hesselgrave appeals.

ANALYSIS
I. RIGHT TO PRESENT A DEFENSE

Hesselgrave argues that the State violated his constitutional right fo present a defense when
the trial court limited his ability to impeach S.L. on cross-examinatioﬁ and w.fvhen the court excluded
evidence related Ato} Hesselgrave and Ling’s dissblution proceedings. We hold that any error
associatéd with his right to confrontation and cross-lexamination was harmless and that the court
did not err By properly éxcluding evidencq:.

A, STANDARD OF REVIEW |

““The right of an 'aecused in a criminal trial to due process is, in essence, the right to a fair
opportunity to defend ;gainst the State’s accusations.’” State v. Jones, 168 Wn.2d 713, 720, 230
P.3d 576 (2010) (quoﬁng'.Chambers v. Mississippi, 410 U.S. 284, é94, .93 S. Ct. 1038, 35 L. Ed
2d 297 (1973)). A défendant"s right to an opportunity to be héaxd in his defense, including the
rights. to exaxﬁine witnesses against him and to offer testimony, is basic m our system. of

jurisprudence, Chambers, 410 U.S. at 294, “The right to confront and cross~-examine adverse

_“witnesses is [also) guaranteed by both the federal and state constitutions.” State v. Darden, 145

Wn.2d 612, 620, 41 P.3d 1189 (2002) (citing Washington v. Texas, 388 U.S. 14, 23, 87 S. Ct. 1920,
.18L.Ed.2d 1019 (19675). Ordinarily, we review a trial court’s decision to limit cross-examination

of a witness. for impeachment purposes for abuse of discretion. State v, Aguirre, 168 Wn.2d 350,
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361-62, 229 P.3d 669 (2010). But a court “‘necessarily abuses its discretion by denying a criminal

'defendant’s constitutional rights.”” State v. Iniguez, 167 Wn.2d 273, 280, 217 P.3d 768 (2009).

(qtloting State v. Perez, 137 Wn. App. 97, 105, 151 P.3d 249 (2007)). And we review a claim of

. a denial of Sixth Amcndmcnt rights de novo. Iniguez, 167 Wn.2d at 280-81. Because Hessélgrave

argues that the trial court violated his constitutional right to present a defense, our review is de
novo. Iniguez, 167 Wn.2d at 280-81. Any error, however, is harmless “‘if we are convinced
beyond a reasonable doubt that anS' reasonable jufy would have reached the same result without
the error.”” Jones, 168 Wn.2d at 724 (quoting State v. Smith, 148 Wn.2d 122, 139, 59 P.3d 74
(2002)).
B. IMPEACHMENT OF S.L,

ER 613(b) provides,

| (b) Extrinsic Evidence of Prior Inconsistent Statement of Witness.

Extrinsic evidence of a prior inconsistent statement by.a witness is not admissible

unless the witness is afforded an opportunity to explain or deny the same and the

opposite party .is afforded an Opportunity to interrogate the witness thereon, or the

interests of justice otherwise require. This provision does not apply to admissions

* of a party-opponent as defined i in rule 801(d)(2)

Our courts have concluded that under ER 613(b) & witness may be 'unpeachcd with a priot o
inconsistent statement either before or after the extrmsm ewdence is introduced so long as the
witness being 1mpeachcd is subject to recall. State v. Horton 116 Wn. App. 909, 916, 68 P 3d
1145 (2003) (citing State v. Johnson, 950 Wn. App. 54, 70, 950 P.2d 981 (1998)).

Here, after her cross-examination, Hesselgrave unequivocally reserved the right to recall

S.L. Thus, the trial court erred in placing limitations on Hesselgrave’s ability to impeach SL

solely on grounds that she was not given an opportunity to explain or deny her inconsistent
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statemeﬁts during cross-examination.” But error is not prejudicial unless ““we are convinced
beyond a reasonable doubt that any reasonable jury vyould have reached the same result without
the error.’” Jones, 168 Wn.2d at 724 (qu;m'ng Smith, 148 Wn.2d at 139).

We now look at whether the error was préjudiciéi. Here, a review of the record reveals
that answers to several of the most crucial questions that Hesselgrave souéht toask S.L.on rgcall
were either elicited from S.L. herself or from other w‘itnesses n:lamely, Armijo. By way of this
questioning, Hesselgrave was able to emphas1ze the fact that S L. had been inconsistent in her
recollecuon of the events When AnmJo testified, she was questioned about S.L.’s response when

asked whether she recalled what happened w1th Hessclgrave. Armijo, readmg from the transcnpt

~of the defense interview, testified that S.L. answered, “‘I forgot. It’s been like a long time since

that happenéd.”’ 6 RP at 743. Armijo also testified that S.L. answered “no” when asked .
specifically whether S.L. told anyone at school about what happéqed, generally whether she had
told anyone what happened with Hesselgrave, whether she had ever made a comment about °

Hesselgrave’s penis,® whether S.1.. had seen her dad watching movies with naked people in them, -

- when asked whether she told anyone she was touched in an improper way, and that S.L. answered

_ “yes” when asked whether she wanted to live with her brothers and whether Hesselgrave going to

jail would make that easier.

" Hesselgrave also argues in the alternative that he received ineffective assistance of counsel to the
extent that his counse] failed to lay the proper foundation for S.L.’s impeachment. But because
we determine that the trial court, and not Hesselgrave’s counsel, misinterpreted ER 613, we
conclude that Hesselgrave’s attorney’s performance was not deficient and thus, Hesselgrave’s
ineffective assistance of counsel claim necessarily fails,

§ S.L. referenced Hesselgrave’s penis during her initial disclosures of abuse.

"9
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“

Accordingly, the trial court’s ruling limiting Hesselgrave’s ability to impeach S.L. was
harmless. Hesselgrave was able to attack S. L.’s'credibilify by showing the jury, through defense
witnesses, that S.L.’s recollectmn of the events was at times contradmtory, if not completely
inaccurate. . The _]ury was free to decide that such inconsistencies rendered S L s testunony
unreliable and her credibility suspect. Cousequently, Hesselgrave cannot show that a reasonable
jury would have reached a dxfferent result had he been able to continue questioning S.L. Jones,
168 Wn 24 at 724. Thus although the trial court arguably limited Hesselgrave’s ability to conduct
cross-examindtion, we hold thaf any error was harmless. Further, this ermror did not prcvent
Hesselgrave from presenﬁng his ‘defense. 9

C. DISSOLUTION PLEADINGS

Hesselgrave asserts that the trial court further violated Hesselgrave s nghts to present a
defense by excludmg documents related to Hessclgrave s divorce from Ling. We disagree.

. We review de novo whether a trial court’s evidentiary ruling violated a defendant’s Si;cth

Amendment right to present & defense. Jones, 168 Wn.2d at 719. The right to presént a defense

. is not absolute. Jores, 168 Wn.2d at 720. Defendants have a right to present only relevant

: evideﬂce, with no constitutional right to present irrelevant eviderice. Jones, 168 Wn.2d ét 720

(citing State v. Gregory, 158 Wn.2d 759, 786 1.6, 147 P.3d 1201 (2006)). Evidence is relevant

when it has any tendency to make the existence of any fact that is of consequence to the

 When Hesselgrave recalled S.L., the trial court placed limitations on the scope of S.L.’s’
questioning. The trial court discussed the limitations after hearing the State’s argument that

. Hesselgrave already had a chance to cross-examine S.L., and that he should not be entitled to call

her as a witness, In this way, the trial court’s ruling was more akin to a ruling in limine than it was
a limitation of Hesselgrave’s right to cross-examine witnesses. ‘

10
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determination of the action more probable or less probable than it Would be without the evidence.
ER 401. |

Here, Hesselgrave urged the trial court to admit various documents and findings of fact
from his dissolution proceedmgs to show that Ling was unhappy with the parenting plan, custody
determination, and child support obligation and that, therefore, Ling could have influenced S.L.’s
disclosures because she Had a motive to retaiiéte.

The trial court agreed that evidencé of Ling’s .diséaﬁsfacﬁgn with the dissolution
proceedings might be relevant to show motive to fabricate allegations. Accordingly, the coust
allowed Hesselgrave to ask Ling questions on cross-examination regarding her dissatisfaction thh :
the parenting plan, custody afrangemeﬁt, and child support order. Heéselgrave was ‘zble to elicit |
testimony that Ling wished to change the parenting plan and mod.ify'tlhe child supi)ort ordcr- to

reduce her monthly obligation. Thus, the jury was aware of Ling’s frustration conceming the

_arrangement with Hesselgrave and the possibility that she might be vindictive for the same reason.

‘But the trial court declined to admit the documents because those documents revealed that
Linghada b.1story of emotional impairment, substance abuse, and parennng issues. The trial court
correctly recogmzed that e}dlmttmg findings that suggest that Ling has a history of emotional
imp'airment and substance abuse would have been irrelevant and unduiy prejudicial.’® Evidence -

of Ling’s substance abuse history does not have any tendency to make the existence of any fact

% The court cited ER 404(b), which provides, :
Evidence of other crimes, wrongs, or acts is not adm1s51b1e to prove the character
of a person in order to show action in conformity therewith. It may, however, be
admissible for.other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident.
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that is of consequence to the determination of this action more probable or less probable. ER 401,

Accordingly, the trial court did not err and its ruling did not violate Hesselgrave’s right to present

_ adefense.

. COMPETENCE TO TESTIFY

Hesselgrave argues that the trial court abused its discretion in ﬁnd‘mg. S.L. competent to‘
testify because (1) her statements were unréliablc and (2) there was insufficient corroborating
evidence to support tﬁe conviction. We hold that th; trial com’t‘did not abuse its discfcfion by
finding S.L. co'mpetcnt to testify. We ﬁold further that corroboratiﬁg evidence was not required
because S.L. was not “unavailable.’; '

A. STANDARD OF REVIEW

An appellate court will not diéturb a trial cowt’s conc.lusion as to the competency of a
witness to testify except for abuse of discretion. State v. S.JW., 170 Wn.2d 92,97, 239 P.3d 568
(2010) (citing Faust v. Alb‘ertson, 167 Wn.2d 531, 545-46, 222 P.3d 1208 (2009)). This standa:é
of review is especiélly applicable to child‘ witnesses because “[t]he competency of a youthful
witness is not easily reflected in a written record, and‘ [én appellatg court] must rely on the trial
judge who sees the witness, notices -the wiméss’s manner, and considers his or her capacity and
intelligence.”' State 'v. Woods, 154 'Wn.2d 61'3, 617, 114 P.3d 1174 (2005) (citing Sta;‘e V.
Przybylsk'i,'48'Wn. App. 661, 665, 739 P.Z& 1203 (1987)). As our Sﬁpreme Court has noted,
“‘Tﬁere is probably no area of law ;Nhere it is more necessary 'to“pllace great rclian;:e on the trial
court’s judgment than in assessing the competency of a child witneés.’” 'Wood:s', 154 Wn;2d at6l7
(quoting Stc;te v. Borland, 57 Wa. App. 7, 11, 786 P.2d 810, review denied, 114 Wn.2d 1026

(1990)).

12
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Fﬁrthénnore, gvery person is presu;ned competent to testify, {ncluding children. SJW,
170 Wn.2d at 100. A child’s compeie;lcy is now determined.by the trial judge within the
framework of RCW 5.60.050, while the Alien” factors serve to inform the judge’s detemn'nation
S.J. W 170 Wn.2d at 100. Accordmgly, a party challengmg the compctency of a child witness bas
the burden of rebuiting that presumptlon with evidence 1nd.1caUng that the child is-of unsound

-~

mind, intoxicated at the time of his production for examination, incapable of receiving just

" impressions of the facts, or incapable of relatiﬁg facts truly. RCW 5.60.050. Moreover,

i:xconsistenc;ies in a child’s testimony do not necessarily call into question witness competency.
State v. Carlsdn? 61 Wn. App. 865, 874, 812 P:2d 536 (1991)I, review denied, 120 Wn.2d 1622
(1993). Instead, such inconsistencies generally relate to the witness’s credibility and the weight
to give his or her testimony. C‘arls:_m, 61 Wn. App. at 874 (citing State v. Starfgé, 53 Wn. App..

638, 642, 769 P.2d 873, review denied, 113 Wn.2d 1007 (1989)).

B. RELIABILITY OF S,L.’S STATEMENTS
' Heré,'Hessélgrave contends that the court erred in finding S.L. competent to testify because
the trial court did not properly consider the question of S.1.’s mental capacity at the time of the

occurrence. We disagree with Hesselgrave,

11 The Allen factors include :
(1) an understanding of the obligation to speak the truth on the W1tness stand; (2)
the mental .capacity at the time of the occurrence .. . to receive.an accurate
impression of [his testimony]; (3) a memory sufficient to retain an independent
recollection of the occurrence; (4) the capacity to express in ‘words his memory of
the occwrrence; and (5) the capacity to understand simple questions about [the
gccurrence].

70 Wn 2d at 692,

13
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Hesselgrave relies on In re Dependency of A.E.P., 135 Wn.2d 208, 223, 956 P.2d 297
(1998), for the proposition that a trial court cannot determine a child’s mental capacity when there .
is no evidence establishing when the crime occurred. But 4.E.P. is distinguishable. There, the

court concluded that after reviewing the entire record there was nothing establishing the date or

time period of the alleged sexual abuse. A E.P., 135 Wn.2d at 223.

.. But here, the record reveals that the alleged abuse happened either ‘during the time S.L.
lived with Hesselgrave, from December 2008 until September 200'9, or during one nighf in the fall
of 2010 when S.L. spent the night. Thus, the record does establish a general time period during
which the alleged abuse occurred, that was sometime between late 2008 and the fall 0of 2010 when
S.L. was either six, seven, or eight years old.

In considcfing the Allen factors, the trial court here said,
She has to have the capacity at the time, which was some years ago, to
receive accurate impressions of what was happening. I don’t see.any reason to
doubt that. She may not have a great ability to express it, and some of her
statements appear to be somewhat inconsistent with each other. That doesn’t mean
she couldn’t understand what was happening to her. A six-year-old is old encugh.
RP (Aﬁg. 23, 2012) at 189. Accordingly, the trial court’s written findings make clear that it
considered whether S.L. was able to receive accurate impressions from the earlier of the two
periods when she was six. And the court concluded that she could.
_ Furthermore, if a child can relate céntemporancous events, the court can infer the child is
competent to testify about the abuse incidents as well. A.E.P,, 135 Wn.2d at 225, Here, S.L. was

able to deséribe events from 2007, S.L. was also able to testify accurately regarding circumstances

surrounding her time living with Hesselgrave in 2008 to 2009. Ling’s testimony confirmed the
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_ truth of these statements. Accordingly, substantial evidence supports the trial court’s finding that

S.L. could receive accurate impressions during the period in which the events allegedly occurred.

* Again, relying on 4. E. P,, Hesselgrave argues that there are serious questions regarding the

_ potential impact of the thérapy and interrogation S.L. underwent as the victim of a crime separate

.and distinct from the current allegation. The court in A.E.P. held that the third Allen factor, ““a .

memory sufficient to retain an independent recollection of the occurrence,”” may not be satisfied

_ if the defendant can establish that a child’s memory of events has been corrupted by improperly

suggestivé interviews. 135 Wn.2d at 230 (quoting State v. Allen, 70 Wn.2d 690, 692, 424 P.2d
1021 (1967)). Hesselgrave discusses tht; fact that Anna Watsoﬁ, who conducted a forensic
interview of S.L. after unrelated abuse came to light, us_ed positive reinforcement techniques when
S.L. made disclosures.and did not question the u'uth of what S.L. said, instead “validating”™ the
child’s disclosures so that she would feel “Igood’; if she made additional discl%u:es in the future.

' But Hesselgrave. advances no argument regarding how use of these techniques amounts to

_“improper interviews” nor does he suggest how participation in a forensic interview unrelated to

her current disclosure would “taint” S.L.’s memory such that the afogementibncd Allen factor is

unsatisfied. Given the record of S.L.’s testimony and the deference we afford the trial court’s

detenninaﬁon of competence, there is sufficient evidence to support the finding that S.L, retained

an independent recollection of the occurrence.

15
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C. CORROBORATION

Hesselgrave als;) argues that the trial court erred in admitting S.L.’s héarsay staten;eﬁts
under RCW-9A,44.120 because there was insufficient corroboration to support those statements."
But the trial court did not err because S.L. was available to testify and in fact did testify at trial.

Corroboration of the hearsay statemerits is required only if the child is unavailable to testify
at trial. 4.E.P., 135 Wn.2d at 226. And a child witﬁcss is considered “unavailable” under thc;,
purview of the statute if she is deemed incompetent to testify. 4. £.P., 135 Wn.2d at 227.

Heré, the ‘trial Co{m properly found S.L. competent 'to testify and SL did - testify.
Accordingly, the triall court needed to find only that the time, contént, and circumstances of S.I',."s

statements. provided sufficient indicia of reliability. The trial court considered the Ryan factors
/

. and entered findings determining that the statements were admissible. Thus, the trial court’s,

rulings were not based on manifestly untenable grounds ‘and the trial court did not abuse its

1

12 RCW 9A.44.120 provides, '

A statement made by a child when under the age of ten describing any act of sexual
contact performed with or on the child by another, describing any attempted act of
sexual contact with or on the child by another, or describing any act of physical

~ abuse of the child by another that results in substantial bodily harm as defined by .
RCW 9A.04.110, not otherwise admissible by statute or court rule, is admissible in
evidence in dependency proceedings under Title 13 RCW and criminal
proceedings, including juvenile offense adjud.lcatlons in the courts of the state of -
Washington if;:

(1) The court finds, in & hearing conducted outside the presence of the jury,
that the time, content, and circumstances of the statement provide sufficient indicia
of reliability; and _

(2) The child either:

(a) Testifies at the proceedings; or .

. (b) Is unavailable as a witness: PROVIDED, That when the child is-
unavailable as a witness, such statement may be admitted only if there is
corroborative evidence of the act. o

16
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discretion in finding that Hesselgrave failed to rebut the presumption of competence and in ruling
that S.L.’s hearsay st;tements were admissible under RQW. 9A.44.120.
III. PROSECUTORIAL MISCONDUCT

Hesselgrave asserts that his conviction must be rey.ersed because the prosecutor’s closing -
argument suggested to the jury that acquittal of Hesselgrave was only possible by determining that .
the State’s witnesses were lying. We hold that the prosecutor’s argument .was not improper
becaﬁsc it did not suggest that tﬁe jury must disbelieve S.L. in order to acquit Hesselgrave,

A. STANDARD OF REVIEW

To establish éros:ecutorial misconduct, Hesselgrave has the burden of establishing tﬁat the
challenéed conduct was both improper and prejudicial. State v. Cheatam, .15‘0 Wn.2d 626, 652, |
81 P.3d 330 (2003). We review the prosecutor’s conduct “by examining that conduct in th; full
trial context, including the evidence presented, the ‘context of the total'argument, the issues in the

case, the evidence addressed in the argument and the instructions givén to the jury.’” State v.

' Mbnday, 171 Wn.2d 667, 675, 257 P.3d 551 (201 1).(intema1 quotation marks oinitted) (quoting

State v, McKeﬁzie, 157 Wn.2d 44, 52, 134 P.3d 221 (2006)). When a defendant objects to alleged
miscondpct af trial, the defendant must show that the prosecutor’s misconduct resulted in prejudice
that had a substantial likelihood of affecting the jury’s verdict. State v. Emery, 174 Wn.2d 741,
760, 278 P.3d 653 (2012). |
B. FALsE CHOICE
In closing argument, over defendant’s objection, the prosecutor told the jury that in the

State’s view there were only three possibilities to determine the outcome of the case: (1) that

-

17
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semeone coached S.L., (2) that S.L. made it up on herown, or (3) th;at S.L. wasAtclling the truth. 1 ‘
To prevail, Hesselgrave must show that the alleged misconduct had a substantial likelihood of
affecting the jury’s verdict. Emery, 174 Wn.24d at 760. |
Here, Hesselgrave characterizes the State’s argument as misconduct based on the
presentation of a “false é;hoice,” which occurs when & party misste_ates the burden of proof, as well
as the jury’s role, by- misleading the jury into thmkmg that acquittal requires the conclusion th:;lt
the prosecﬁtionfs witnesses.are lying. Hesselgrave relies on State v. Barrow; 60 Wn. App. 869, .
809P.2d 2b9, review denied, 118 Wp.Zd 1007 (1991), State v. Miles, 139 Wn. App. 879; 1 62 P3d

1169 (2007), and State v. Fleming, 83 Wn. App. 209, 921 P.2d 1076 (1996), review denied; 131

Wn.2d 1018 (1997), in support of his argument,

But Barrow, Miles, and Fleming are reaé.ily disting'uiéhable from Hesselgrave’s case
because in each of the cited instances, the prosecuu;r actually told the jury that they ml:lSt disbelieve
the State’s witnesses in order to acquit the defendant and here, no ;uch statement was made. lMiIes;
139 Wn. App. at .889~90; _Barrow, 60 Wn. App. af‘: 874-75; Fleming, 83 Wn. Ai:p-. at213.

Here, the prosecutor presented the jury with fhree “possibilit.ies,” but he did not tell the jury

that it must agree with one. of those possibilities in order to acquit Hesselgrave. Indeed, the

prosecutor did not tell the jury that thejr had to find anything. Read in context, the prosecutor’s

_statements were more a comment on S.L.’s credibility, which the prosecutor has wide latitude to

do in closing argument. State v. Stenson, 132 Wn.2d 668, 727, 940 P.2d 1239 (1997) (citing State

v. Hoffman, 116 Wn.2d 51, 94-95, 804 P.2d 577 (1991)), cert. denied, 523 U.S. 1008 (1998). Some

13 As a threshold matter, Hesselgrave objected .after the prosecutor presented the “three
possibilities” argument. Accordingly, Hesselgrave has preserved the issue for review.

18
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of the pfosecutor’s “Power Point” slides to which Hesselgrave takes issue support this proposition.
The State used a slide that read,
No Evidence to Support

S.L. Made it up
. on Her Own

, Ex 24 at 8. Following this slide was one that read, “One Conclusion (3) S.L. is telling the truth.””
Ex. 24 at 8. This is not an argument that the jury must disbelieve S.L. to acquit Hesselgrave, but’

rather that the evidence shows that the jury should believe S.L. because her version of the events

is credible. We hold that the prosecutor’s argument was not improper; .
IV. CoMMUNITY CUSTODY

Hesselgrave asserts that the sentencing court emed by imposing -community custody

condition numbers 13, 16, and 25 because these conditions are either unconstitutional or because .

the sentenéing court was not statutorily authorized to imposé them. We hold that the trial court °

was w1thout authonty to impose conditions 13, 16, and 25 as they currently read
A defendant may argue for the first time on appeal that sentencing conditions placed on his
community custody were imposed W1thout authonty under emstmg statutes. State v. Jones, 118

Wn. App. 199,204, 76 P.3d 258 (2003). Wheﬂlcr to impose community custody conditions i is

within the discretion of the sentencing court and will be reversed only if manifestly unreasonable.
State v. Bahl, 164 Wn,Zd 739, 753, 193 P.3d 678 (2008). Imposition of an unconsﬁtpﬁc;nal

. condition would be manifestly unreasonable. Bahl, 164 Wn.2d at 753. Similarly, a court abuses

its discreﬁon when it exceeds its sentencing authority. State v. C.D.C., 145 Wn. App. 621, 625,
186 P.3d 1166 (2008). Furthermore, when a sentencing court imposes an unauthorized condition

of community custody, appellate coﬁr_ts remedy the error by remanding the matter with instructions

19
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to strike the unauthorize'd condition. Stare v. O'Cain, 144 Wn. App. 772, 775, 1‘84 P.3d 1262

(2008).

1

The State concedes that we should remand to strike the phrase “!from a licensed

‘physician’ contained in condition 13 because prescriptions can be lawfully issued by medical

professionals other than licensed physicians, Br. of Resp’tat 73. We accept the State’s concession
because RCW 9.94A."703(2)(6) oﬂly allows a court order to direct an offender to “[r]efrain from |
possessing or consuminfg controlled substances except pursuant to lawfully issued prescriptions”
and does not include a requirement that the prescriber be a “licensed physician.” Accordingly, the
court exceeded its sentencing authority in imposing coﬁdiﬁo;l 13. .

Hesselgrave also challenges condition 16 that provides,

Do not initiate, or have in any way, physical contact with children under the age of

18 for any reason, unless approved as per #14 above. Do not have any contact with

physically or mentally vulnerable individuals.!*4! ' :
CP at 243. Hesselgrave contends that this condition was not statutorily authorized because bis
case involved no “ hysically or mentally vulnerable individﬁals.” CP at 243, RCW
9.94A.703(3)(f) states that a court n;ay order an offender to comply with any crime-related
prohibitions. A&dit;ionally, the statute allows a court-to order that an offender refrain .from direct
or indirect contact with the victim of the crime or a specified class o'f imiividuals. RCW
9.94A.703(3)(b). Our Supréme Court has .concluded_ that when read in context,. a pro‘vision

prohibiting contact with a class of individuals also requires some relationship to the crime. State

\

14 Condition 14 states that any contact with minor children would need to be supervised and would
require prior approval by the sexual deviancy treatment provider and the community corrections
officer. . .
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{

v. Riles, 135 Wn.2d 326, 350, 957 P.2d 655 (1998), overruled on ‘other grounds by State v.
Valencia, 169 Wn.2d 782, 239 P.3d 1059 (2010). Notwithstanding Hesselgrave's argument, the
sentencing court erred by imposing this condition for the reasons we describe below.

We recently analyzed an identical condition and held that the use of the term "‘v;ﬂnc‘:rable”‘
fails to provide the safeguards against arbitrary enforcement required b& due process. State v.
Johnson, 180 Wn. App. 318,327, 32’{ P.3d 764 (2014). We noted that, considering the definition
of “vulnerable,” the “breadth of [the condition) is startling.”!* Johnson, 180 Wn. App. at 328. We
held that remand was requireq and ordéred the trial court to either clarify the meaning of

f‘vulnérablc” or to strike that ﬁortion of the condition. Johnson, 180 Wn. App. at 329. Therefére,

‘we remand for the trial court to clarify the term “vulnerable” or to strike condition 16.

Last, Hesselgrave takes issue with cendition 25, which provides,

Do not possess or peruse any sexually explicit materials in any medium. Your
sexual deviancy treatment provider will define sexually explicit material. Do not
patronize prostitutes or establishments that promote the commercialization of sex.
Also, do not possess or use any cell phone that may provide access to the Internet
as well.

. CP at 244. Hes_,selgra% contends that the record does not support imposition of this condition |

because the case did not involve prostitution or “adult shops” and because the condition is
A )2 _ P

unconstitutionally vague. Forbidding Hesselgra've'from possessing sexually explicit materials was

.acrime-related prohibitibn because the record demonstrates that Hesselgrave showed S.L. sexually‘

explicit material in print and video format and a sentencing court has broad discretion to impose

reasonably crime-related conditions. O'Cain, 144 Wn. App. at 775.

15 “Vulnerable” means “capable of being wounded: defenseless against injury” or “open to attack
or damage: readily countered: inviting obvious retort, ndlcule or obloquy ” WEBSTER’S THIRD
NEW INTERNATIONAL DICTIONARY 2567 (2002).
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Similarly, the court did not err in imposing the provision prohibiting Hesselgrave from
pa&dnizing prostitutes. - In Wasi:ington, itisa nﬁscglemeanor to patronize a ];rostitute. RCW.
9A.88.110. Because trial courts are allowed to impose conditions requiring offenders to engage
in. law-abiding behavior, Jones, 118 Wrn. App. at 205-06, ‘and requiring that Hesselgrave not
patronize prosﬁtutgs is consistent with law-abiding behavior, tﬁe trial court diél not err by imposing
these prohibitions contained within condition 25.

But regarding the prohibition againsf going to establishments that promote the

~ “commercialization of sex” and the prohibition on the use of a cell phone that is capable of

accessing the internet, these are prohibitions that are not reasonably crime related. There is no

evidence to suggest that such establishments were in any way related to Hesselgrave’s crime.

* Likewise, nothing in the record reveals that celluler phones were involved in Hesselgrave’s crime.

Moreover the court struck a separate condition that would have prohibited Hesselgrave from
having internet access génerally, unless it was otherwise approved. It is unreasonable to strike that

condition but maintain the prohibition on the possession or use of a cellular phone which is capable -

of accessing the internet. The prohibition on possession of sexually-explicit material in any

medium would also cover possession oflsuoh materiel obtained from the internet on a cell phone.
Considering the ubiquity of “smart” cellular phones and the pace at which the technblpgy develops,
this provision essentially bars Hesselgréve from owning a cellular phone at any time in the future.'
We hold that the trial court abused its discretion in impos'mg co;lditions 13, 16, and 25, We order

these conditions stricken or clarified on remand, consistent with this opinion.
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Finding no other prejudicial error, we affirm the conviction and remand to correct the
commumty custody conditions.

A majority of the panel havmg detcn:runed that this opinion will not be printed in the

‘U Washmgton Appellate Reports, but will be filed for public record in accordance with RCW 2. 06.040,
i itis 50 ordered.

,‘,,'.j .

o We concur:

%]

i i |

- A it e o . *

o MELNICK,J. ¥
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STATE OF WASHINGTON
vs .

STEVEN L. HESSELGRAVE




An Imperfect World

and
A VIOLATION of Trust




THE WORDS OF A CHILD







/
Rape of a Child in the First Degree

Between July 11, 2008, and December 31,
2010, the defendant had sexual intercourse
with S.L.

S.L. was less than 12 years old and not
married to the defendant

Defendant was at least 24 months older
Washington State




Not disputed by any witness...

1 Sabrina’s date or birth is 7-11-02; (6 years old in
2009, 8 years old in October 2010)

1 Sabrina lived with the defendant in Spring of
2009 to fall of 2009

1 Sabrina also stayed the night at his house in
October 2010 when her mom was at
bachelorette party

3 Never been married

1 Defendant was at least 24 months older
(9/14/1983; 19 years older than Sabrina)

1 Happened in the State of Washington




What's in Dispute?

4 Sexual Intercourse




SEXUAL INTERCOURSE

...the sexual organ of the male entered and
penetrated the sexual organ of the female
and occurs upon any penetration, however
slight, OR

= This is: Penis in vagina or anus




SEXUAL INTERCOURSE

... any penetration of the vagina or anus
however slight, by an object, including a
body part, when committed on one person
by another, OR...

» This is: object or finger/etc. in vagina or
anus




SEXUAL INTERCOURSE

... any act of sexual contact between
persons involving the sex organs of one
person and the MOUTH or anus of
another.

= This is: mouth on penis OR mouth on
vagina (penetration irrelevant)




Sexual Intercourse

defendant is just flat out saying he didn’t
do it |




CREDIBILITY

1 You are the sole judges
1 You weigh the testimony

COMMON SENSE




CREDIBILITY

1 Withess’ memory

1 Witness’ manner while testifying

1 Interest

1 Bias

1 Prejudice

1 REASONABLENESS

1 Any other factors that bear on believability




Sabrina

1 Ever changing residence, living conditions

1 Mom had very limited resources

1 Mom unsupportive; had her own life
problems to deal with




Timeframes IRRELEVANT

1 Living with Defendant because mom homeless
— March 2009 to Sept. 2009
— Sabrina: 6 years old

1 Mom @ bachelorette party, Sabrina staying with
defendant

— October 2010

1 BOTH are between 7/11/2008 and 12/31/2010,
so it doesn’t matter




Sabrina’s disclosures

1 Giselle Soto on the bus (least detailed)

1 Christina Murillo, CPS (some details)

1 Cornelia Thomas, FI (more detailed)

1 In court testimony (most detailed)




Sabrina’s Disclosures

1 Consider context

— In passing on the bus -> “safety” interview -> Trained
forensic interview -> 2 lawyers asking everything they
can think of

1 Length of time

— 1 minute or less -> about 15 minutes -> about 40
minutes -> 1 — 2 hours+ |

3 Location

1 Training




Disclosure to Giselle Soto

1 My daddy'’s penis tastes like mint

1 Maybe not a “true” disclosure, but got the

ball rolling

1 Mint vs. chocolate chips = WHO CARES!
— Important thing is that she said she tasted it




Disclosure to Christina Murillo

2 On tape. Preliminary “safety” interview
1 Told about Palfrey first |
1 When asked if anyone told her to keep

“secret” she says defendant told her to
keep S-E-X secret

His penis in her vagina

1 The importance of asking the right
question with children..




FORENSIC INTERVIEW

2 Cornelia Thomas:

— Approx. 40 minutes
— Uncomfortable setting

— Unnatural process
— Uncomfortable questions

— Went beyond "attention threshold” of 30
minutes

1 Provided specific details — Funnel Method




Details of Forensic Interview

4 Above all WATCH IT AGAIN!

1 Sabrina only talks when she’s ready to
talk

1 Lots of details when asked, including
spontaneous statements

4 Sabrina answers the question that she
is asked




Details continued...

110:35:50- talks about wiping
herself, putting the toilet paper
in the toilet after
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Detalls continued...

1 10:48:00- Defendant told her not to tell

1 10:51:00- Didn’t tell counselor, Anna

Watson, about what defendant did
because counseling was “about Kelvin”




Sabrina

1 Manner while testifying

1 Scared

1 Hid from the defendant; didn’t want to look
over at him to say if his suit had stripes

1 How should she behave




Sabrina

1 Interest, Bias, Prejudice

— Didn’t even intend to “disclose;” just

mentioned strange comment to classmates
and then answered questions after that

— She has lost her mother; been in foster care
since




Jack Hesselgrave

1 Interest, Bias, Prejudice, Reasonableness
— Moved to this state to support his son

— Bias: obvious contempt for Leona
1 Toss in: Oh, you mean when she was HOMELESS

— In 2+ years of living with the defendant, the defendant
was never home without him for more than 10-15
minutes?!?

— REASONABLE? NO!
— It's clear where his bias leans; stand by his son




Jacob Hesselgrave

3 Interest, Bias, Prejudice,
Reasonableness |
— Would have only been 4 years old or so

— Doesn’t even remember Sabrina ever staying
the night at the apartment, even though every
other witness agrees she did for months on
end

— Dr. Reintz: kids younger than 6 may forget
entirely




THREE POSSIBILIITIES

1. Someone coached Sabrina
2. Sabrina made it up on her own
3. Sabrina is telling the truth




(1) Coaching/frame job-
IMPOSSIBLE to plan the chain

1 The miracle “chain of disclosure”

1 Random “penis’ ooBBm:ﬂ on the bus to
classmate, Giselle..

— If they decided not to ﬁm__ their babysitter = CHAIN

BROKEN, no disclosure

Tenessa Starks hears about Sabrina’s comment
from Priscilla

— Giselle didn't initiate conversation with Tenessa. If
Priscilla wouldn’t have heard, CHAIN BROKEN, no
disclosure.




(1) Coaching/frame job-
IMPOSSIBLE to plan the chain

4 Tenessa decides to call school, even
though she doesn't know Sabrina and has
no obligation to report comment!

— If Tenessa decided to just file it away as a
strange comment, or something she
misheard, or maybe just decided she didn't
want to go through the trouble of reporting =
CHAIN BROKEN, no disclosure




(1) Coaching/frame job-
IMPOSSIBLE to plan the chain

1 Laurel Powell decides to report comment
to CPS

_If she just decided it was a weird comment but
not a specific report of abuse = CHAIN

BROKEN, no disclosure




(1) Coaching/frame job-
IMPOSSIBLE to plan the chain

1 Christina Murillo does safety interview.
>mxm about inappropriate touching and
Sabrina only mentions Palfrey. Christina
thinks to ask a follow up question about

“secrets” and finally Defendant’s sexual
contact is truly disclosed

— If Ms. Murillo asked about inappropriate

contact only, and not “secret” question =
CHAIN BROKEN, no disclosure!




(1) Coaching/frame job-
IMPOSSIBLE to plan the chain

3 All these links were OUT OF Sabrina or Leona’s
control

Leona didn’'t even KNOW that Sabrina had said
anything at all until after Safety Interview

MORE likely that the chain would have been

broken than it would have lead to full disclosure

1 |s it reasonable to believe Sabrina or her mom

“planned” for all the links in the chain to reach
the defendant?

NON!!




(1) Coaching/frame job-
IMPOSSIBLE to plan the chain

If Leona and Sabrina wanted to make a
sure fire Q_m.o_omcqm that would .@mﬁ
defendant caught, there was a much

easier way....

1 3/25/11- just about 1 month prior, Sabrina
could have just disclosed to Anna Watson

Mandatory reporter who they already knew
would contact police




That means...

a Since it is essentially impossible that
Leona or Sabrina could have “planned” the
chain of disclosure

1 Any “motive” to plan it DOESN'T matter!




(1) Coaching/Suggestibility

1 Even if you do still want to think about coaching...
1 Forensic interview technique

1 Funnel Method

1 Alternative hypotheses

1 Corneila Thomas- NO evidence of coaching. 1500+ child
interviews worth of experience




(1) Coaching/Suggestibility

1 Does Sabrina sound memorized?
1 Answers questions

2 Builds upon details

1 Provides specifics

1 Spontaneous statements

3 Corrects errors

1 Stream of consciousness details




(1) Coaching/Suggestibility

1 Parents aren’t in the forensic interview

1 Don’'t know what questions are going to be

asked

1 Ask yourself, how sophisticated are these
people?




(1) Coaching/Suggestibility

1 Sexually explicit Qmﬁm__m oo:omﬁsm:@
sensations — it hurt, ’

1 The way she Qmmozvmm <<_U_:@ herself and
the taste of the "pee”

— These are all from direct experience




"NO EVIDENCE TO

SUPPORT ANY CLAIM THAT
SABRINA WAS COACHED BY

HER MOTHER WHEN SHE
DISCLOSED




(2) Sabrina made it up on her own

1 The Impossible to Plan Chain

— NO WAY should could have planned to "get”
the defendant when she was talking to Giselle
Soto on the bus

1 No “motive” that would make sense to an
8-year-old




(2) Sabrina made it up on her own

1 Why do people lie?

— to get THEMSELVES out of trouble, (l.e. |
didn’t break the lamp) or to make themselves
look good

— Allegations of abuse do neither

1 Attention is negative
1Criminal justice process is uncomfortable at best




(2) Sabrina made it up on her own

1 Some details an 8-year-old can only learn
through experience; examples:
— Wiping yourself after vaginal rape

— Didn’t see the defendant coming...but heard
his footsteps

— Describing the “taste” of the “pee” in her
mouth

— Defendant telling her during vaginal sex
“everything is going to be ok”




(2) Sabrina made it up on her own

COMMON SENSE




No Evidence to Support

Sabrina Made it up
on Her Own




One Conclusion

(3) Sabrina is telling the

truth




REASONABLE DOUBT

1 Reasonable Doubt )

— One for which a reason exists

— May arise from evidence or lack of evidence




Beyond a Reasonable Doubt

1 Abiding belief in the truth of the
charge . ..




Sabrina’s World is Not Perfect

Leona is not the mother any of us would
wish for a child

1 Maybe she didn’t know...and maybe she did
and decided to do nothing because she was
worried about losing her kids to CPS

BUT...her failings are not Sabrina’s failings




Bottom line...

1 No way Leona or Sabrina could have
planned the “chain”

1 Too many spontaneous details to be
made up

1If you believe Sabrina that the
defendant did ANY form of intercourse
he is GUILTY




Juror’s Responsibility

aDefendant wants you to be
overwhelmed

1Wants you to focus on Em
trees and ignore the forest

1 High burden
— Same burden used by juries all over this
country every day




JUSTICE

“Justice, though due the accused, is due ﬁ:m

accuser also.”
¥ Benjamin Cardozo




An Imperfect World
and

A VIOLATION of Trust







State v. HESSELGRAVE

N




Some things to think
. about...




“Casual” Amber Alert

it .




RED HERRINGS

1 Since it Is essentially impossible that
Leona or Sabrina could have “planned” the
chain of disclosure




=*No one “forgot” the
space shuttle exploded




The State has MET its burden.

aThe defendant thought he
choose a victim too vulnerable,
too broken to reveal his secret.
He was WRONG.

1So what is the
REASONABLE VERDICT?




REASONABLE VERDICT




APPENDIX “E”

Amended Information




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Camem L : 196132 Z7s38/2812 - 4GAILT
Case Number: 11-1-02300-3 Date: November 29, 2016 s e
SerialiD: 131BB943-80A1-405E-9FFC7828C6ED8D6D
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 11-1-02300-3

Vs,

STEVEN L HESSELLGRAVE, AMENDED INFORMATION

Defendant.

DOB: 9/14/1983 SEX : MALE RACE: WHITE
PCN#: 540444013 SID#: UNKNOWN DOL#: UNKNOWN
COUNT

I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the authority
of the State of Washington, do accuse STEVEN L HESSELGRAYVE of the crime of RAPE OF A CHILD
IN THE FIRST DEGREE, committed as follows:

That STEVEN L HESSELGRAVE, in the State of Washington, during the period between the
I 1th day of July, 2008 and the 3 1st day of December, 2010, did unlawfully and feloniously being at least
24 months older than S.L., engage in sexual intercourse with S.L., who is less than 12 years old and not
married to the defendant and not in a state registered domestic partnership with the defendant, contrary to
RCW 9A.44.073, a domestic violence incident as defined in RCW 10.99.020, and against the peace and
dignity of the State of Washington.

DATEDthis 25th day of July, 2012.

TACOMA POLICE DEPARTMENT MARK LINDQUIST
WA02703 ‘ Pierce County Prosecuting Attomey
nsh By: 7
NEIL-HOR
Deplity Pro#écuting Attorney
SB#: 36724 \
AMENDED INFORMATION- 1 O R I G' N A L Office of the Prosceuting Altorney
930 Tacoma Avenue South, Room 246
Tacoma, WA 98402-2171

Main Office (253) 798-7400
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PIERCE COUNTY PROSECUTOR

November 29, 2016 - 1:44 PM

Transmittal Letter

Document Uploaded: 2-prp2-492512-Response.pdf

Case Name: In re the PRP of: Steven Hesselgrave
Court of Appeals Case Number: 49251-2

Is this a Personal Restraint Petition? § Yes No
The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: ____

Answer/Reply to Motion:
Brief:

Statement of Additional Authorities
Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)
Response to Personal Restraint Petition
Reply to Response to Personal Restraint Petition
Petition for Review (PRV)
Other:

Comments:

No Comments were entered.

Sender Name: Heather M Johnson - Email: hjohns2@co.pierce.wa.us

A copy of this document has been emailed to the following addresses:

cjones(@joneslegalgroup.net
griff1984(@comcast.net



