IN THE COURT OF APPEALS OF THE STATE OF WASHINGTOM
DIVISION TwWD

Nathen Terault,
“ No. 49412-4-11
Appellant,
STATEMENT OF ADDITIONAL
Vs. GROUNDS FOR REVIEW.

STATE OF|WASHINGTON,

Respondent .

Nt e et e e o s S, e

1. I|have the following Ground for Review:

I received Ineffective Assistance of Counsel during Plea Negotiation:

Both

the proseuction and defense counsel raised conmcerns that I was incompetent to

stand tr}

al (See, Verbatim Transcriot of Proceeding (VTP), Febraury 24, 2016, pg. &,

11. 5-13

"EXHIBIT 1" herein). However, no competency hearing was held.

Pre

..

dice is established if Terault shows "there is a reasonable probability that,

but for ¢

ounsel's errors, he would not have pleaded guilty and would have insisted on

going to

trial.” In re Pers. Restraint of Riley, 122 Wn.2d 772, 780-81, 863 P.3d 554

(1993) (ld

titing Hill v. lockhart, 474 U.5. 52, 59, BB L.Ed.2d 203, 106 S.Ct. 356

(1985)).

When counsel's error is to fail to investigate or discover potentially

exculpatd

ry evidence, "the assessment of whether the error prejudiced the defendant




includeg|-the—Llikelihood—that-—the—evidence—would-—have—led—counsel—tao—change—his

predicti

necommeq ations_of the plea. This assesgsment, in_turn, will_depend_on_large_part.-on_a-
n_whetbher the_evidence_likely would_have_changed-the_putcome_of the trial.! In

re Pers.|Restraint of Clements, 125 Wn.Apn. 634, 646, 106 _P.3d_ 244, 250_(2005)_(citing,

State v/|Garcia, 57 Wn.App. 927, 933, 791 ).2d 244 (1990). quoting Hill, 474 U.S. at

59)).

Botih counsel and the prosecution failed to seek a combetency hearing for Terault,

and/or uhether a mental state defense should have been presented. Also, Terault has not

reviewed| all the evidence (discovery) against him, Both of these conditions work

together| to deprive Terault of the nature and cause of the chjarges against him, and

the ability to create a defense of those charges.

Thils issue of competency is decided by the court (not the trial attorneys). See,

e.g., Rddertson v. State, 298 Ark. 131, 765 S.W.2d 936 (Ark. 1989). Since both counsel

had congerns regarding competence, a hearing must be performed pursuant to Revised Code

of MasthQtDn (RCW) 10.77 et.seq., to find if Terault could have made any rational

decisiors regarding his guilt or innocence. RCW 10.77.050 states, "No incompetent

person ghall be tried, convicted, or sentenced for the commission of an offense, so

long as|{such incapacity continues." It then follows that no guilty plea should be

accepted| from an incapacitated person., It is ineffective assistance of counsel to

barter & guilty plea from a defendant who may not understand the nature and cause of

the bharggs against him.

"iere a defendant moves to withdraw la) guilty plea wiht evidence the defendant

was incompetent when the plea was made, the trial court must either grant the

motion to withdraw ... or convene a fromal competency hearing required by RCU

1.771060." State v. Marshall, 144 Wn.2d 266, at 281, 27 B.3d 192 (2001).

Reqyiring that a criminal defendant be competent is to ensure that a defendant




has the

the chan

apacity to understand the oroceedings and to assist cousnel in the defense of

e." Marshall, 144 Wn.2d at 276-77; Godinez v. Moran, 509 U.5, 389, 401, 113

g

S.Ct. 26

30, 125 L.Ed.2d 321 (1993).

Thy

Sixth Amendment right to effective assistance of counsel encompasses the plea

procass.

In re Pers. Restraint of Riley, 122 Wn.2d 777, 780, 863 9.2d 556 (1993):

McMann

b Richardson, 397 U.5. 759, 77, 90 S.Ct. 1441, 25 L.ed.2d 763 (1970).

Counsel!

5§ faulty advice can render the gquilty plea involuntary or unintelligent. Hill

V.

LockHhs

rt, 474 U.5. at 56; McMann, 337 U.S. at 770-71. Tp establish the plea was

]

invalunt

ary or unintelligent because of counsel's inadequate advice, the defendant must

satisfy

L

he two-prong test of Strickland v. Washington, 466 U.5. 668, 104 S.Ct. 2052,

80 L.Ed.

Ad 674 (1984) for ineffective assistance of counsel; objectively unreasonable

performa

nce and prejudice to the defendant. (rdinary due process analysis does not

anply. H

ill, 474 U.S. at 56-58,

A

niling to find competence prior to suggesting any plea deal is objectively

unreason

shle performance. Any sybseguent suggestions for a deal, ewspecially when the

defendan

H has not seen all the evidence (discovery) against him, nor a finding that the

defendan

t| understood the nature and cause of the charges, the elements of the crimes

charged,

|will mean that the defsndant was prejudiced by taking any deal. It is trial

court,

L=

nd pnot counsel, whoe should make any determination as to the defendant's

competen

r~
>

e.

L0

trials—y

*ﬁ@ténce—td_§taﬁd—trtat‘ts*an—espectfof‘due*process*nF-Tam*anpticabte*to*aTl
hder—theFourteenth Amendment—to—the—United—StatesCorstitution—Pate v,

11

Robinson

a-consti

Bebh

H

foked
oo u.

57—5757—3787—8G-STBtf"BSGT—TS—tTEdTZd—8+5—f¢96657'“*he—triat*court—hés

tutional—-obligation—to—assure—i-tself-of—the—defendant's—competence"—State—vs

B—n+2d—51-55—740—P<2d—829;—830—(1987)—See—also—The—Identification—of

’




Incompet

gnt Defendants, 66 Ky,L..J. 666, 671-88 (1978), discussing the origins and

rational

g for the prohibition of trying incompetent persons, which states "[t]he

competen

gy doctrine has been justified as a means of insuring the integrity of the

adversar

y method of criminal adjudication by promoting the accuracy, fairness, and

dignity |pf the process." The criminal trisl of an incompetent defendant violates due
process, (ot the Sixth Amendment Ryan v. Gonzales, u.5. _, 133 5.Ct. 696, 707, 184
L.Ed.2d {328 (2013), quoting Cooper v. Oklahoma, 517 U.S. 348, 35&} 116 S.Ct. 1373, 134

LO0.Ed.2d

498 (1996) (while there is a connection between the right to competence at

trial arf

d the right to counsel at trial, the right to competence does not derive from

-the righ

% -to counsel).

Thd

Dusky v. United States, 362 U.S. 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1960), test

to deter

pine "whether [the defendant] has sufficient present ability to consult with

his lawyer with a reasonable degree of rational undepstanding - and whether he has a

rational

as well as factual understanding of the proceedings against him," must be

foung by a court, pursuant to RCW 10.77.050.

2. I hay

the following Ground for Revieu:

My guilt

/ blea was unknowing, unintellige, and not valuntary:

Fedéral and state due process require that a defendant's guilty plea be knowing,

intellig

L.Ed.2d

met, and voluntary. Bgyk%qiv.re{abama, 395 UJ.S. 238, 243, 89 5.Ct. 1709, 23

274 (1969); State v. Mendoza, 157 Wn.2d 582, 587, 141 P.3d 49 (2006). Bovkin,

requires

that the trial record "show that in pleading guilty, the defendant undérstood

he was d

iving up three important rights: the right to a jury trial, the right to

confront

witnesses, and the privilege against self-incrimination." State v. Elmore, 139

Wn,2d 25

0, 269, 985 Il.2d 189 (1999), citing Bovkin, 395 U.5. 238, at 243. "Whether a

plea is

knowingly, intelligently, and voluntarily made is dwetermined from a totality




of the ¢

i

rcumstances." State v. Branch, 128 wn.2d 635, 642, 919 P.2d 1228 (1996). CrR

4.2(d) m

ndates that the trial court not accenot a guilty plea without first determining

that a ¢©

iminal defendant has entered into the plea, voluntarily, competenly, and wtih

an unders

tanding of hte nature of the charge and the consequences of the plea.

CrR

4.2(f) provides that hte court shall allow a defendant to withdraw a guilty

plea as n

pcessary to correct a manifest injustice. A manifest injustice is one that is

"ohvious

directly observable, overt, nto cbscure." State v. Taylo:, 83 Wn.2d 594, 596,

521 P.2q

699 (9174). This is a demanding standard, justified by the safeguards

. protectir

g the defendant at the time the plea is entered. Branch, 129 Wn.2d at 641. The

defendant

bears the burden of demonstrating a manifest injustice. State v. Osborne, 402

Wn.2d 87)

97, 684 P.2d 683 (1984).

De

hial of effectve assistance of counsel is one way to estabklish a manifest

injustice|

State v. Wakefiield, 130 Wwn.2d 464, 472, 925 P.2d 183 (1996); Taylor, 83

Wn,2d at

h97. A defendant can prove a manifest injustice by showing that (1) defendant

received

ineffective assistance of counsel, (2) the plea was not voluntary, (3)

prosecutd

¢ did not honor the plea bargain, or (4) defendant did not ratify the plea.

Taylor, §

$ Wn.2d at 597; State v. paul, 103 Wn.App. 487, 494, 12 P.3d 1036 (2000).

Y

ﬁ

onstitutional due process requires that a defendant's guilty plea must be

knowing, (1ntelligent, and voluntary. State v, Codiga, 162 Wn.2d 912, 922, 175 P.2d 1082

‘ (200BYT”fh—ﬁrﬁéf“fﬁf‘E—ﬁIéé"fﬁ“bé voluntary, the defendant must know the elements af

' the~offenge and understand how his conduct satisfies those elements. Sféte v. R.L.D.,
TSZ—MnTA:37”6997‘7057‘?33‘P?3H‘505—(2D06TT_S§§’§I§6‘Iﬁ“T§“Pef§?‘R§§ff§iﬁf‘6f‘Keene, 95
Wn+2d—208;—209;—622—P-2d—360—(1980)-—An—inadequate—factual—basis—may —af fect—this
————understandings—In—re—Pers-—Restraint—of—Clements; 125 WnAppT— 6345 645,106 P 3d 24,
—————rev-—denigd—1-54-n-2d-1020-(2005)-—Thuss—the-requirement-of—a—factual-basis—to-supoprt




the-—guilty—plea—is__constitutinally significant__insofar as it is related to the

voluntaripess_of Terault's_plea._ See, In re Pers. Restraint of Hews, 108 Wn.2d 579,

592, 741} P.2d_983_(1987).

A flactual basis sufficient to support a guilty plea exists if there is sufficient

evidence|[for a jury to conclude that the defendantis guilty. State v. Amos, 147 Wn.App.

217, 228/) 195 P.3d 564 (2008) . In determining factual basis, the court may rely on any

reliable||source as long as it is in the record. Amos, 147 Wn.App. at 228. Independent,

reliable|levidence must support the plea. In re Pers. Restraint of Clements, 125 Wn.App.

at 6L4-LH.
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Nathen Terault, Appellant.




