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ASSIGNMENTS OF ERROR
1. Assiznments of ercor.

Appellant Desiree Peacock « ssigns error io the following findings of fact & conclusions oflaw
from the triat court's Augusi 18,2016 "Final Order and Findings on Petition ta Change a

ParentingPlan, Residential S :hedule or Custody Order™:

» finding of fact no. 4;
e conciusions of law no. i1
Appellant Desiree Peacack ¢ so assigns error to the foliowing findings of fact & conclusions of

law fromn the trial court's Auzust 18, 2016 "Findings of Fact and Conclusions of Law Re:

Relocation and Modifications to Parenting Plan”:

findings of fact no. 7, 8, 9, 10, 11, 19,20,23:

» conclusions oflaw (as to re ocation) no. 1,2:

conciusions oflaw {as to mdificationi no. 1,39

i~

- Issues gertaining to assigr ments of error.

Whether the trial court erre.tin finding detriment to the children and reversing custody where,
after trial, the court initially ffered the mother {who had moved to Centralia under a

commissioner's order granti g temporary relocation) to continue as primary custodian if she

moved back to Yelim.



stues gertaining to the assignments of error

Whether the trial court erred in finding derriment to the children and reversing custody

. [

where, after trial, the court nitially offered the moths who moved to Centralia under a
commissioner’s order grant ng temporary relocation to continue as primary custodian if <he

moved back to Yelm, Washigton?

Vi,
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vient of the Case

The parties were divor zed in 2013, The reloevant doriment ic the agreed permanaent parenting

plan that the party’s enterad i: to at that time, Mrs. Peaconk thereafta, fiied a notice of relocation on

April 22° 2016, after the offer on her home was accepted April 20th. Ay Pack was then servod with a

notice of intent to relocate by

JAs. Pezoock and e aiso fifed 2 moiion to madify chstoy.

Refocation Mearing

Ondune 18th, a pio e 1 commissioner allowed the relncation surject to *he trial on the merits

of the relocation and pulling in o it Mr. Peck's modification, and ivirs. Pescock sub

seguently filed
madification. A guardian ad iite m was then appointad for the relocation and a very limited 5CORC 0N

atteged abuse by the father bu not for either of 112 modificarion actions, The parfies in rhis matter

divorced in 2013, Clerk’s pape s at 181. The Parenting Plan entered Octoker 3, 2013 provided the
miother, Desiree Peacock with rimary custody of the minor children, In Aorit 2015, Ms. Peacock served

Mr. Peacock with Notice of inty nt to Relocate. Mr. Peacock objected i the relocation and tiled &
J

Petition to Modify the Parentir  Plan seeking nrimary custody of the children.

On june 18, 2015, 5 7o wmissioner aranted s, Peacock’s Motion for Temporay relocation. Id.

As such Ms. Peacock moved rrom Yelm to Centratiz, Yiashington with uie pacties bwo d 3R TRTS,

ral Buling After Trial

irial in this matter was “onducied from funz 14 (o sune 16, 2016, On June 29, 20016, the Court

gave its initial oral ruling. In th
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ocation, oul likewise, declinad to
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rule on Mr. Peck’s Petition i b odify and change custady. The court arderard that custody of the minor



child remain with Ms. Peacoc! if and when she relocated back to the City of Yeirm, Washington from
Centralia, and the court then et a hearing for July 7. 2558 on the Respondent’s Paiition for

Medification action,

Standard of Review

This Court reviews a t ial court's decision to grant a petition for relocation for an ahuse of
discretion. Jn re Marriage of Fim, 179 Wn. App. 232, 240, 317 P.3d 555 {2014). "The emotional and
financial interests affected by [dissoluiion action] decisions are beost served by finality, The spotise who
challenges such decisions hes s the hesvy hurden of showing a manifest abuse ol discretion on the part
of the trial court.” in re Wi ge of Landry, 103 Wn.2d 807, 509, 699 P.2d 214 (1985}, "Abuse of
discretion oocurs 'winen the thal court's decision is manifestiy unreasonable or basad upan untenable
grounds or reasons.” Inre Th = Parenting Pian entered. by the Court substantially reflected the Proposed
Parenting Plan the mother filk d on or about March 6, 2014, with some adiustments CP 382-93; Exhibit
36. Marriage of Horner, 251 Vn.2d 884, 893, 93 P.3d 124 (2004) (quoting State v. &rown, 132 Wn.2d
526, 572, 940 P.2d 546 {1997 }. "Manifestly unreasonahle” means that no reasonable judge could have
reached the same conclusion Kim, 179 Wn.2d at 240, "A trial court's decision to perntit relocation is

necessarily subjective” and this Court may not "reweigh the evidence." td. at 244

Argument and Authority

The appellant raises «ne following issues in her appeal:

(1) Whether the triz court's findings of fact and conciusicns of law regarding detriment to the
children in NMr. P 2ck's Modification were supnoried by the cvidence and comply with the
law?

Apnellant Desiree Pe wiock assigns erra: to the foliowing findings of fact & conciusions of law

from the trial court's August 13, 2016 "Finai Qrder and Findings on Petition 1o Chang Parenting

]



Plan, Residential Sche iule or Custody Order™

« finding of fact no. 4,

e conclusions of law no. 15,

The Appellant assigns error to the Finding of Fact no. 4, in which the court found that the
guardian ad litem, in her rep rt indicaled that the refocation had been completed ano that the
guardian ad litem considerec the crossover factors from the madification when she recommended 3
change of primary residentiz care placement to the father.

As to Finding of Fact 1 0.4, The court inits oraf ruling and in its written findings found that,
hased upon the evidence prosentad, including testimoeny of the suardian ad Ltam and the guardian ad
litem's written report, whicth was admitted into evidence, the guardian ad litem did a thorough,
helpful, and complete invest gation, including an in-depth analysis of all the crossover factors, and
based thereos, the court co icluded that there had been a substantial change in circumstances of the
children, and that the recen mendation of the guardian ad litem: that the minor children be placed
with the father wae, in fact, n the girls' bestinterest. VRP p. § lines 5-10

The Appeiiant assign error Lo the Finding of fact no. L1, inwhick the court found that the
mother failed to demonstra e flexibility with the existing sarsnting plan, and that any concessions ar
changes that had been imad > were minimal, and that the mother was not fiexible or cooperative. VRP
p. 17 lines 8-12

As to Finding of Fact no. 11, the court, in its orai tuling and in its written findings indicated that,
based upon the evidence presented, the Court found that the mother had not demonstrated any
flaxibility with the existing ; aventing plan, and that any concessions or changes thal had been mads
were minimal at best, and 1aat. the court was not narsuaded that the mother was fexuis or

cooperative.

o8



The courl in its oral ru ings and written findings and conclusions indicated clearly indicated that
considering a major modifice ion, which is what the father's petition for modification included, R.C.W.
26.09.060 required that the « ourt shall not modify a prior parenting pian unless the Court makes
specific findings on factors t! at have arisen since the permanent parenting plan was entered or that
were unknown to the Court «t that time, that there had been a substantial change in circumstances of
the children, and that, the i adification would serve the best interest of the children. The courtin its
oral rulings and written findrigs and conclusions indicated ciearly indicated that the Father bore the
burden on his modification. /RP p. 5 lines 14-25

In it analysis, the Co ut correctly determined that subsection (2) of 26.09.06C both {(a) and (b)
did not apply in the instant « 152, as there was no finding of the existence of an agreemeont between the
parties ahout what should hippen. VRP p. 5 lines 1-5 The Court also clearly mdicated that subsection
(23{r) did atllow the Court Lo =onsider whether the children’s present environment is detrimental to the

children's physica!, mental, or emotional health and whether the harm likely to be caused by a change

of environment is outweigh ¢ by the advantage of the change for the children. VRP p. & lines 6-11

The Coint went on to hold that In addition to a major modification, the Court can consider a

minor modification but only 15 to the residential aspects upon a showing of a substantial change in

circumstances of either pare it or of the children without concideration for the other factors. VRP p. 6

lines 12-17

[n both its oral and vritten rulings the court noted that it really was a rombination of two trias,

L

11

the relocation and the modi ication. VRP p. 4 lines

The Court determin -d that some of the fuctors of the modification statute encompzassed the
statutory factors for relocat on, and that the guardian ad fitem addressad the factors in her report

admitted into evidence. VRI p. 4iines 12 15



The court in its oral ruing and written findings and conclusions clearly indicated that it
cansiderad all of the faclors f r minor adjustiments io the existing permanzat parenting plan under both
of party’s modification action . The court also indicated that even in a minor medification filed by the
father, or by the mother, the curt remains limited and cannot change the residence of the children
from the primary residential ¢ arent unless the Court miakes specific findings, and that tha Court may
altar the terms of the permar ant parenting plan if the number of days affected dees not exceed 24 full

days, VRP p. 18-25

The Court concludad hat it presumed My Pack's modification to be a majer modificstion

hecause be was asking for primary residential placement.

The Court consid -red the mother's modilication to be a minor medification, even though
there was no way to count t1e number of days on mother's petition or motion.

The Appeltiant as: igns error to the findings of fact & conciusions of law from the trial court's
August 18, 2016 "Final Orde and Findings on Petition to Change a Parenting Plan, Residential Schedule
or Custody Order™

The appellant art ves spacifically that, the trial court erred in finding detriment te the
children and reversing custc dy wherg, after trinl, the court initially offered the mother, who had moved
to Centralia under a comni- sioner's order granting temporary relocation, 1o continue as primary
custodian if she moved bac! to Yelm.

On Jupe 18, 201, a commissioner granted Ms. Peacock’s Metion for Temporary relocation.
\d. and Ms. Peacock moved from Yelm to Centralia. Washington with the parties two daughters.
However, at the time of triz i, the court’s found that the decision of the rommissioner was not hased
unon consideration of the 1 :location factors prios (o issuing the ternporary Order aliowing relocation.

At the luly 7, 20 6 hearing, Ms. Peacock indicated she intended to comply with the Court's

request and would be mov g back from Centralla so that the court couid take that inte consideration



in ruling on the major modifi ation.” Sec july 7, 2008 VR al 9-10, The Cowrl ordered that the mother
be given an ooportunity fo d-omonstrate compliancz with the Court's arder and complete the
relocation to Yelm at or by th ¢ start of the schoolyear, and If not, the girls would b2 moved te the
father's house. id.at 12, Th. Court set the next hearing for August 18, 2016,

As indicated, the Cou tdetermined that sore of the factors of the modification statute
encompassed the statutory tactors for relocation, and in its decision making on the issue of
Medification the Court clear ;v iooked to the faciors for relocation.

AL the time of The August 18, 2016 hearing the Courtiound that evidence presented at trial
o el [

showed that, the imother ha i relocated a number ¢f tnes, and that the rrother moved at her neril
under a tempaorary order wi hout the benefit of all of the factors being considerad. VRP p. 17 lines 8-12,
and that in order to remain wvolved with the girls, =ach time the mothar had relocated, the father had
moved closer to the mothar and that the father maintained involvement with the girls 6n a regular
hasis. VRP P, 8 1ines 25, P. 2 mes 1-31

At the time of th. August 18, 2018 hearing the Court found that evidence presented
indicated that the "issue of he rzlocation had not been achigved” by the mother it at 13-14. Based
thereon, the court conclude | that factors had arisen since the permanent parenting plan was entered
or that were unknowit to th * Court at that time, i.e., that relocation had not been achisved, and that
this constituted a substantic | change in circumstances oF the children, That the children’s present
snvironment was detriman. ¢ to the children’s physical, mental, or emotionat health, and that, the
harm likely to be caused by 1 change of environment is outweighad by the advantage of the change of
custedy to the Father, and 11at, @ change of custedy to the Father wouid serve the best inlere st of the
children,

(2} Whether the tri | court's findings of fact and conclusions of law rerarding Rejocation are
supported by th: evidence and its findings support its conclusions of law.

Appellant Dasiree Py acock assigns arror to the foliowing findings of fact & conciusions of



iaw from the trial cowt’s Augu t 18,2016 "Findings ot Fact and Conciusions of Low Re: Relocation and

Modifications to Parenting Pla 1™

+ Findings of fact no. 7. &, 9, 10, 11, 1% 20.23;
e Conclusions of law { .s to relocation) no. 1,2;
« Conclusions of law { s to madification) no. 1,3.9.

The Appatlant argues hat the testimony of the guardian ad litem was insufficient to suppoert the
Court’s findings of tac and conclusions of law regarding refocation.

post-dissotution reloc wtions involving minor children ara governea by the Child lelocation Act,

RCW 26.09.405-.560. Under t e Act, there 1s a rebuttable presumption that relocation will be permitted.
ROW 26.0G.520. In order to re aut this presumption, the party cpposing relocation must prove that the
detrimental effect of relocatic n outweighs the beneiits to the child and the relocating parent. RCW
25.09.520. This standard "rec sires nroof that the relecation decision of the presumptively fit parent will
bhe so harmful to the child as o autweigh the presumed penefits of the change to the child and the
relocating parent.” Momb v. lagone, 132 Wn. App. 70, 79,130 P.2d 406 (2006). In determining whether
the apposing party has rebut ed the presumption, the trial court must consiger each of the following
factors: VRP p. 7 lines 12-19

(1} The relative strength, nat ire, quahty, extent of invalvement, and stability of the child's retaticnship
with each parent, siblings, ar d other siznificant persons in the child's fife;

{2) Prior agreements of the artes;

{3} Whether disrupling the ¢ ontact between the child and the person with whom the child resides @

majority of the time would I 2 more detrimental to the child than disrupting contact Detween the child
and the persen objecting to he relocation:

(4} Whether either patent o @ perzon entitled to residential tima with the child s sublect to limitarions
under RCW 26.09.191%,

(5} The reascns of each parson for seeking o opposing the relocation and the good faith of each ofth
b

sarlies In reguesting or oppsing the relocation:

-~



( &) The age, developmental stige, and needs of the child, and the likely impact the relocation or its
prevention will have on the ck !d's physical, educational, and emotional deveiopment, taking into
consideration any special neec s of the chitd;

(7} The quality of life, resourcs, and opportunities available to the child and 1o the relocating party in
the current and proposed geo raphic locations;

{8) The availability of alternati re arrangements to foster and continue the child's relationship with and

access to the other parent;

(9] The alternatives to relocat on and whether 1t s feasible and desirable for the other party to relocate
atso:
{10) The financial impact and ogistics of the relocation or its prevention; and

{11} For a temporary arder, ti e amount of time before a final decision can be made at trial. RCW
26.09.520.

No single factor is disy ositive. Id.; Kim, 179 Wn_ App. at 241, Further, the trigl court must make
specific findings, on the recort as lo each fuctor. Kimy, 179 W App. at 240,

Here, from its oral rul g and 1ts wiitten findings and conclusions, it is clear that the trial court

entered findings of fact on all en of the above identified facters,

The Appellant conlen:s that, the findings and conclusions of the court were not supported by

substantial evidence, and that the trial court therefore, ahused its discration.

"Substantial evidenco exists if the record contains evidence of a sufficient quantity to persuads
a fair-minded, rational persor of the truth of the declarad premise.” In re Marricge of Fahey, 164 Wn,
Anp. 42,55,262 .3d 128 (20 1}. For the reasons that foilow, all of the trial courl’s findings are

supported by substantial evid ':nge and its judgment shouid be affirmed by this Court.

in addressing the rele .ation factors, the court cetermired that 2ven though the maedification
factor also encompassed the =location. The overfapping siece of relocation and madification is whether
or not the relocation of the ctildren is more delrimental oriess detrimental than changing primary

residential placement

[¥'s]



The court clearly ident fied the standard and bunden of proof, conauding specifically that, itis a
rebuttabie presuinption that 1t location is preferred when proper rotice is given, that the father nad the
burden to demonstrate the de rimentaf effect of the relocation, that, detrimental effect of the
relocation outweighs the bene it of the change to the children and the relocating mother, and that, the
court was required to consider alf of the statutory factors in making its decision on whether or not the

move should be permitted eve ¥ though the mother has alrzady moved. VAP p. 7 tines 12-19

The Court also clearly 1 oted in its oral ruling and in its written findings that, no factor was to be
given greater weight than the « ther, and that, there was no rmagic number that must be satisfied to

grant or deny a relocation. VRE p, 7 lines 20-22

Inits arai rulings and i its written findings, tie court alse indicated clearly and correctly that,
the decision of the pro tem conmissioner that allowed the relocation was not binding on the court and
carvied no precedent In restricing or broadening the court’s decision. VRP p 7 lines 20-21; p.8 linas 1 In
its orab rulings and in its wiitte - findings, the court also indicated clearly and correctly that the Court
must determine whether or nct the father satisfied his burden to rebut Mother’s the presumption that

allowed her to relgcate. VRP P 3 lines 1-4

The Respondent, by ar d thiough counszel undersigned that, the record in this case does contain
sufficient evidence to persuad. a fair-minded, rational person of the truth of the declared premise, e,
that the detrimental effect of 1 ye relocation outweighs thz henefit of the change to the children and the
relocating mother, and that th - record in this case does contain sufficient evidence to persuade a fair-
minded, rational person that b = satisfied his burden to rehut Mother's the presumption that allowed her

to relocate.

The evidence in this cose was undispuiad and clearty indicated that, while hoth parents had 4

strong, loving, caring relations iip with these girls since the parties separated in 2008, and that the girls



had a strong refationship with he parents’ new spouses, their stepsister in the father's hame and with
the mother's extended family, estimony showed that the mother had refocated a number of times, that
the mother's relocation had dr stically altered the father's participation in the zirls' after-school
activities and nearly unilaterall - eliminated the mid-weelk. Evidence also showed that, in arder to remain

nvolved with the girls, each tir e the mother had refocated, the father moved closer to the mother, and

that the father maintained inve lvement with the girls on a resular basic. VRP P, &iines 25; P. G lines 1-3t
g ;

The guardian ad litem  2ported that the girls a had close refationship with each of the parents
VRP P9 lines 3-8, but the gua lian ad litem aiso reported that the airls were refuctaint to express the
depth of their feelings, love an - close refationship with the father if the mother was near or within

hearing.

The second factar is the prior agreement of the parties. Here, there was no evidence of an
agreament on the reiocation o: that either of the party's modifications. The only agreemant found to

have been reached was in 200¢ and finaived in 2013 with the sgrect permanent parenting plan. VRP P,

9 lines 9-13

Evidence does indicate that Factor three was really a major focus of the guardian ad litem's
report and a considerablie ame .nt of testimony at trial focused on, and that was whether or not
disrupting the contact batweer the children and the mother would be maore detrimental to the children

than disrupting the contact bet ween the children and the father, VRP P. 9 lines 14-19

In considering this fact: r, the Court looked at conduct of each paity and the ralationships that
they had with each other, 2ver though they were divarced, and how that relationship affected the
children, specifically whether o not the relationships that the party’s had with the chitdren wers
healthy, and whether there's a abusive uze of confiict. The Court looked 4t the number of moves that
the mother had made and the " mpact on the girls with each of those moves. VRP P, 10 lines 1-6

10



The Court also noted tiat the guardiar ad litem reported a lack of encouragement by the

mother for the girls to have a | ositive and loving relationship with their father. On more than one

occasion the guardian ad titem

oo

pomnted cut and commented that the chidren were afraid to express
their feelings and their tove or -oncern for their father if the mother wes able to overhear ar consider

how they might truly feel abou . their father. VRP P. 10 lines 7-14

Based thereon, the Corrt found that both parents knew that chiidren were not good reporiers,

that both parents knew that ¢ Idren would say what the parant who is listening needs to hear, and that
both parents hnew that the chidren wanted to please aach of the parenis <o that tio parents swill

continue to love them regardle s of how they folt about the other pareni: and that each of the parents

were judging the girls based ug an their relationship individually with then, VRE P10 lines 15-22

Factor four is whether o not thers are any S5ection 191 limitations by either parent. While this
Court found that there were nc ¢ 191 limitations, based upon evidence presanted in the report of the
guardian ad litem, the mother conduct rose to Section 191 limitations. The zuardian ad litem reported
that she was concerned about " e mother rans recording the girls as she interviewed ther after
residential time with their fatho o the professed deiay in reporting to CF5; and the abundart sxcuses for
not completing the concerning ssues addressss to the motner by the guardian ad litem. VRP P, 17 iincs

1-7

The fifth farter is the g od-faith reasons given for the relacation and the good-faith reasons for

Cpposing the relocation.

In this case, the mothe pul forward five reasons to relocate: To stabilize her rental versus

|
wdilys

purchase living arrangements; t v move to a larger hame with more land or property suitabte and fitting
to the Peacock's lifestyle; that 1 iere was more personal space for the fveo rhildren to pursue outdoor

activities such as gardening, the horse riding and caring, and baskethall, And fnwlly, there was put forth

11



in the notice for relocation 2 1n

VRPP. 11l lines 8-18

At trial the mother add
had become rundown and thes
affordable and more convenie
distance was increased and the
P11 lines 19-25 Although scan
consideration to the impact he
While the testimony does supp
relocate, she never indicated s
had been living. The court in its

the father's burden to inquire |

The next factor is tie a
the relocation ar its preventior
developmant taking into coasic
that each of the girls had sepa:
active, although overweight. Ti
issues that she theught needec
guardian ad liteny indicated the
a poor self-image and have ney
literm's recommendations were

pathology evaluation, and the

e reasonably located residence for Mrs. Peacncds current hushand.

:dd that the neighborhood where she had been residing, in her epinion,
zwas current drug activity. Mother testified that the location chosen was
t for Mir. Peacock over the next five years, even though his driving
driving distance for the natural father was substantially increased. VRP

L testimony in the inatter indicated that the mother gave tittle if any
refecation would have on the relationship of the tather and the giris.

b that the mother did give notice to the father she intended o

¢ was joaking at hemes outside of the Yeirm or Roy area where everyone
oraj ruling determinsd that it was disingenuous to suggest that it was

she was intending to relocate. YRP P12 lines 1-9

e, developmential state, and needs ot the children, and the likely impact
will have on the children’s physical, emgtional, and educational

eration any special needs of the children. Evidence in this case showed

ite needs. There was no dispute that Alyssa s outgeing, happy and

2 guardian ad litem ohserved a perceived lisp and had some medical

to be addressed for Vanessa. With regard to the weisht issue, the

- botn giris had shoriness of nreath, they fait to enjoy exercise, they had
ar really groperiy addressed the ovareating issues. The guardia™ ad

not completad as 1o the neure-educational evaluation, the speech

nedical diagnosis for whether or not there s an issue with Vanessa's hip

that needed to be addressed b ~yond the chiropractor's evaluation.



The next factor is the cuality of life, resources, and opportunities available to the children and to
the mom, the relocating paren . i the current and proposed geographic focation. fvidence in this case
showed There to e really no cispute that the guality of life and the resources avaitable in Yelm or
Centralia were any different. Thare's the same land opportunity. There's basketball both in Yelm and
perhaps in Rochester, althoug! Alyssa's not currently involved. There was a horse on the property in
Yelm. There's a horse on the p operty in Centralia, aibeit thora's more land in Centralia. The gardening
and basketball practice sugges =d in the notice for relocation were certainly available in the Yelm
property and were occurring a - the Yelm property and are only made more difficult by the move to

Centralia for the Hoop Star bas wetbail.

The next factor is the @ vailability of alternative arrangoments to fosier snd continue the child's
' 3

relationship with an access (¢ 1 18 non-moving parent.

The court determined hat there were only 3 number of alternatives available to this Court o
address this factor. One s to ¢f ange custody ta the father and give Mother the reverse residential time
that the father has had; two, h..ve the mother relocate back to the Yelr area; or three, deny everyone's

petition,

The next factor is the a ternatives to reiocation and whether it is feasible and desirable for the
moving party. Irithis case the Court concluded that ir considering both alternatives for Father to move

to Centralia or Mother Lo movi back to Yelm, both were reaily not feasible or desirable,

The next factor is also ied to the alternatives to relocation, and it's the financigl impact and the

iogistics of the relocation or its prevention. The court found thess two factors troutzling and really not

very helpful in the Court's anal sis of all of the other factors that the Court needed o look at.

p—
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After considering all of the factors and exhibits and witnass testimany that had been presented,
the Court made reference to a ouple oitroubiing things about this case: The first, that the narty's
coulrdn't resolve this by agreen ent, that the Patty’s conunue to war hetween Lhamselves saven YRArs
after separation, constant inap yropriale, demeaning, rude texts to eaci: other, the party’s failure to
appreciate the impact that the - personal and constant WarTing was having on the children, that the
party’s had nol really demonst ated an ability to put the girls’ neods first and foremost over their own
needs, but more importantly, cver their own battles with each other, and that the attitude of the party's

i coming to trial appeared to | e that someone was going to win this case

Based upon the eviden 2 presented, the court found that, the mother's relocation had
drastically altcred the fathar's - articipation in the zirls' after-school activities and nearly unilaterally
eliminated the mid-weelk time especially when this is couplad with the mother's refusal to drive the
girls home after the Wednesda + basketball practice in Yolm. The Court agreed with the father that his

attendance al bashetball practi . was not residential time, even though hoe got to spend time with the

girls.

Based upon the eviden ¢ presented, the Court found that the mother had not demanstrated
any fexibility with the existing sarenting plan. Based upon the evidence presented, the Court found that
any concessions or changes the - had been made were minimal at best and did not persuace the Court
that the mother was fiexibile or cooperative, Based upon the evidence presented at trial, and after a
complete analysis of the statut.ry factors, the court concludad that, the inother moveg at her peri

under a temporary order withe 1t the benefit of all of the factnrs having been considered.

Again, the Appellant ar wues that the testimony of the guardian ad litem was insufficiant to

support the courts findings of 7 ict and conclusions of law regarding relocation.
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Here. the festimony o the guardian ad litem was not the only evidence relied vpon by the court.
The guardian ad litern's writte 1 report was admitted into evidence and considered and relied upon by
the court at the time of hearis 2. The Court, Inits aral ruling and in its wririen findings, noted that while
the guardian ad litem’s report appeared to suggest that the guardian ad litemn considered the relocation
a fail de complete; the Court Tvits analysis of the guardian ad litem's investigation found that the
guardian ad litem did a thorou gh, heipful, and compiete investigation, inctuding an in-depth analysis of
all the relocation factors, and >ven though she considered and concluded the relocation to be resolved,
the guardian ad liteni recomn anded that the relocation by the mother was mare detrimental to the
zitls than a change of primary, residential plocement to the father. After and based upon the evidence
presented at the time of hear ng and after compiete consideration and application of the relocation
factors, the court also found 11at the mather had moved at her peril under a temporary order without
the benefit of all of the factor, being considerad by the izl court, VRP 2. 17 lines 1317, rhat the father
had met his burden of overce ning the presumption in favor of relocation, VRP PL 17 fines 13-17that the
relocation by the mother was< more detrimental to the girls than a change of nrimary residentia
nlacement to the father, and 1ased thereon, the court denied the imothers reguest for relocation. VRP B,

17 lines 13.

CONCLUSION

The trial court’s Find gs of Fact and Conclusions of Law regarding detriment to the children in
Mr. Peck’s Modification are < 1oported by the evidence and do comply with the law. Additionally, the
trial court’s Findings of Fact 2 nd Conciusions of law reparding Relecation are supported by the evidence

and its findings do support it zonclusiors of law.



RELICF REQUESTED

As such, the Respondent, Theodore Peck, by and through counsel undersigned, raspectfully

requests that this Court affirm he judgment of the trial court,

DATED THIS 18" _day of May 2017

Respectfully Submitted;»

!

D, S
il . Y

Steven Bobman, WSBAH 779y

Attorney for Respondent
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