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&ﬁﬁ THE STATE OF WASHINGTONW
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DIVISION TWO

By .. s
State of shington, |

Respandant, No. 494L69-8-11
v. Statement of Additionzl

frounds For Review
Anthony E. Whitfield |
Appellant. !

I, Anthony E. Whitfield, have received and reviewed the
opening brief prepared by my attorney. Summarized below are the
additional grounds for review thet are not addressed in that
brief. I understand the Court will review this Statement of
Additionel Grounds for Review when my appeal is considered on the

merits.

ADDITIONAL GROUND NO.1

Did the trial court use a process to make determination of
the case that demonstrated bias and vioclated the appearence of

fairness doctrine?

ADDITIONAL GROUND NO,.Z2
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Should the triel judge after having violated the appearance
of feirness doctrine, &s well as appellete's rights to Due
Precess and Equal Protectiona under both the Washington State and
United States' Canstitutions be barged from presiding over any
subsequent proceedings in this matter and should the Court of
Appeals issue an order directing that all further proceeding be

presided over by another judge?

ADDITIONAL GROUND NO.3

Did the triasl court violate the appellste's right to due
process under both the lleshington State or United State's

Constitutions?

ADDITIONAL GORUND NO.&

Pid tha tiel court violete appellate's right to Equal

Protection under either the Weshington State or Umnited State's

Constitutiens?

ADDTIONAL GROUND NO.5

Did the Thurston County Presecutor, in arguing his case,
commit affirmetive misconduct and violate Appellate's

Constitutional rights under the Fourteenth Amendment when it
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prsented argument to the court which it knew or should have knoun

wes untrue?

ADDITIONAL GROUND NO.6

Did the State spoliste evidence which resided in its
possession and was material to meking a true and accurate
determination in regard to requested DMA testing and it's ability
to determine guilt or innocense regarding appellate's convi;ticn
and violating his Constitutienal rights under the Fourteenth

Amendment?

ADDITIONAL GROUND NO.7

Does the Appellate Court need to order gn evidentiery
hearing allowing Appellant Whitfield to challenge the DNA of the
alternative means to convit used by the State hbecause the State
purposefully destroyed the phys{cal evidence in its possession
which whould allow him to challenge his conviction via DNA

analysis?

ted: May 20, 2017

Coayote RidgeMCorrections Center
PD Box 769: BB-15
Connell, WA. 99326-0769
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I. STATEMENT OF
RELEVENT FACTS

Appellant, Anthony E. Whitfield incorporates by reference
all facts conteined within the Statement of the Case in the Brief
of Appellant presented by his Attorney of Record JOhn A. Hays.

Appellant Whitfield further a2lleges that:

1.1 Appellant Whitfield supports all issues he has persansl

knownledge of with an Declaration attached as Exhibit 1.

1.2 Judge James J. Dixon uses a8 process in hearing legal
actions presented by inmates which cenies them even the
appearance of fairness, demonstrates bias through
predetermination, and denies inmate plaintiff/petitioner's the
ability to have the standerd practice of replying to the state's

attorneys during oral presentatien te the court. (See Exhibit 2).

1.3 The State of Washington has supplied a statutory
proceedure allowing & convicted felons the ability to seek post-
conviction DNA testing to chellange their convictioens. (See

Exhibit 3).

1.4 As part of the sction the State had blood draws taken

from both Appellant Whitfield and from the alleged victims, (See
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Exhibit &, sub nums 35, 36). The State alse issued material

witness warrants regarding victims and sought their arrest (See
Exhibit 4, sub nums 81, B82). And., it appears that the State also
sought te, and had the blood evidence destroyed. (See Exhibit &4,

sub num 166).

1.5 The attorney for the Statae, Deputy Prosecuting Attorney
Winder presented argument to the court she knew or should have

known was untrue., (See Exhibit 5, pages 6-8).

1.6 There was evidence taken by the police which
demonstrates Mr Whitfield was not HIV positive when he was in
Oklahoma and would indicate that he was not the person.who
"exposed" the victims to HIV but had previously had a false

positive, (See Exhibit 6).

1.7 The'key victim which that State used to estsblish
"intent" has subsequently contactad Appellant Whitfield and made
claims of coercion and unlawful actions by the State, (See

Exhibit 7).

1.8 The Deputy Prosecutor who originaelly tried the case
against Appellant Whitfield has since left employment with the
Thurston County prosecutor's QOffice upder mysterious
circumstances, which Mr Whitfield has heard was in part for

witness tampering, (See Exhibit 1).
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1.9 This Statement of Additional Grounds for Review is
timely filed pursuant to GR 3.1 having been submitted to the COA
Division II, by institutional legal mail from the CRCC in

Connell, Washington prior to the due date.

II. ARGUMENT & PRESENTATION OF LAUW

1. Did Judge Dixon Violate

The Appesrance of Fairness Doctrine

In The Process He USed?

Our stete's Code of Judicial Conduct (CJC) requires judicial
fairness in order to preserve procedural due process and public
confidence in our courts. Judges must not only be impartical but

also appear impartial because judicial fairnes is violated when

the appearance of fairrmess is ignored. State ex rel. Mc Ferran v.

Justice Court, 32 Wn2d 544, 549, 202 P.2d 927 (1949)(w'The

principle of impartiaslity, disinterestedness, and fairness on the
part of the judge is as old as the history of the court.'"
(quoting Bernard ex rel. Bernard v. Bd. of Educ., 19 Wash. 8, 17,

52 P. 317, 320 (1898))); Diimmel v. Campbell, 6A Wn2d 697. 699,

414 P.2s 1022 (1966)("It is incumbsnt upon membhers of the
judiciary to avoid even a cause for suspicion of irregularity in
the discharge of their dutiss"). This is more than an idealistic

sentiment. "Deference to the judgements and rulings of courts
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depends upon public confidence in the integrity and independance

of the judges." CJC, Cannon 1 cmt.

This Doctrine Applies
To Judiciael Decision Makers

See e.g., State v. Finch, 137 wn2d 792 808, 975 P.2d 967

(1997)("The appealance of fairness doctrine, however applies tao
judicial and guasi-judiciel decision mekers. The doctrine seeks
to prevent the evil of a bissed or potentially interested
judgg... This doctrine not only requires the judge tao be
impartial but 'it also requires that the judge appear to be

impartial.")(citations omitted). See also e.g., State v. Gamble,

168 Wn2d 161 187-88, 225 P.3d 973 (2009),

"Under the appearance of fairness doctrine, e judicial
proceeding is valid only if 8 reasonably prudent,
disinterested observer would conclude that the parties

received a fair, impartial, and neutral hearing. The law
goes further than requiring an impartial judge; it also
requires a judge to appear tu be impartial.' 'Evidence of g

judge's actual or potential bias must be shown before an
appearance of fairness claim will succeed.' Under the Code
of Judicisl Conduct, designed to provide guidance to judges,
'[jludge's should disqualify themselves in s proceeding in
which their impartiality might reasonably be questioned.'"
(citstions omitted).

The Appearance Of Fgirness Doctrine
As Applied To The
Case At Hand
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During the "normal" course of proceeadings a petitioner
bringing an action, such as Mr Whitfield did here would during

oral srguments be allowed to"

(1) Open with his case in mejor. followed by;

(2) The Respondant. in this case the Stats via the Thurston
County Prosecutor's Office would provide Responding arqument.

This woulc be followed by

(3) The Petitionr being allowed to close by Replying to

whastever the Respondant presented te the court.

But this is not the process used by Thurston County Superior
Court Judge Dixon during the August 31 2016 heering re: Motion

for Post-Conviction DNA Testing pursuant to RCW 10 73.170

Duging Mr Whitfield's hearing, Judge Dixon sllowed Mr
Whitfield to open, (See Exhibit 5 Pg.4-6). In his Opening, Mr
Whitfield reiterated his pleadings for the Court demonstrating

that:
(1) In their plesdings the State mischaracterizes both the
science involved and the lsw regarding poat-conviction DNA

testing. (See Exhibit 5, pgs.4-5).
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(2) That he clearly gqualifies for post-conviction DNA
testing under the plain language of the statute because: (a) He
is convicted of a felony and serving a sentence. (b) the DNA
testing would now be significantly more accurate then prior
testing and provide significant new information. (c) He should
as his pleadings demonstrate, show that DNA is relevant and
material as to the identity of the perpetratocr. Anal(d) The
result of DNA testing would show his innocense and the State

should not fear the results, (See Exhibit 5, pg.5).

(3) That the State's assertions in pleading regarding the
status of HIV not having DNA is factuslly and scientifically
incorrect, (Exhibit 5 pg.5), and Mr Whitfield makes a valid
claim that the DNA fingerprint would demonstratas definatively

that he was not the perpetrator. (Exhibit 5, pg.5).

(4) That the State had knowledge that it had previously
drawn blood samples from all "victims" and had an effirmative
duty to preserve the evidence. That the court still had
jurisdiction and could aslways hold a refererence hearing to
determine if blood was drawn. And, that if the State had
.dastruyed the blood evidence that court still had jurisdiction to
hold & reference hesring on spoliation and if DPA Brunesu had
committed affirmative misconduct in the originel case. (Ses

Exhibit 5, pgs.5-6).
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Judge Dixon then allowed the State, represented by DPFA
Winder to respond orally. In her response Ms Uinder was sllowsed
to "relitigate” the original trial. (See Exhibit 5, pgs.6-8).
However, a8t nc point dees the State deal mifh the gstandards set
forth in RCW 10.73.170. Ms Winder as the Sate's representative
spends her time playing on society s fears and prejudices
regarding HIV and domestic violence. (See Exhibt 5, pgs.7-8).
Petitioner believes that the State willfully misrepresented both
law and fact to the court. He was ready to refute the State in

his reply-closing argument. (See Exhibit 1).

But Petitoner Whitfield was denied the opportunity by Judge
Dixon. (See Exhibit 5, Pg.8). Judge Dixon firmly pressed his
thumb an the scales of justice by cutting Mr Whitfield off by
immediately saying “The.Court is reesdy to rule." This failure to
allow Mr Whitfield to reply produced an incamplete hearing and
record violating mr Whitfield's right to due proces,
demonstrating bias by Judge Di%on, and requiring new proceedings

in frant of a new judge. See e.g., Bosede v. Mukasey, 512 F3d

946, 952 (7th Cir 2008),

"Our reading of the. record leaves us convinced that
the [judge] cared little about the evidence and instead
applied whatever rationale he could muster to justify =a
predetermined outcome. See Kerciku, 314 F3d at 918..,- [It]
calls into question the fairness of the prtoceedings, end
since we cannot be confident the... hearing... met the
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minimum standards of due process, Bosede is entitled to a
new ona. See Floroiu v. GFonzales, 481 F3d 970 (7th Cir
2007). And to avoid repetition of the sames mistakes..., we
urge the agence to refer this case to another judge. See
Niam v. Ashcroft, 354 F3d 652, 660 (7th CIr 2004)."

Bias is further demonstreted by the process being the "norm" in
cases where Judgs Dixon has an inmete petitioner. (See Exhibit
2)., This being the cese, Judge Dixon violated the Appearance of
Fairness doctrine and any further proceeding should be assinged

to another judge.

But The Appearance of Fairness Doctrine
DoesN't Protect Constitutional Rights

See e.g., Residents Opposed To Kittetas Turbine v. State Energy

Facility Site Evaluation Council, 165 Wn2d 275 374 (2008)("The

abpearance of fairness doctrine does not protect constitutionsal
rights., City of Bellevue v. King County Boundry Review Bd., 90
Wn2d 856, B63... (1978)('0ur appearance of fairness doctrine,
thought related to concernsa relating to due proces is not
constitutionally based.')"). Se, the appeliate court should elso
conduct both due process and equal protection snalysis as

follows.

2. Did The Trial Court Also Violate
Mr Whitfield's Fourteenth Amendment Rights

To Due Process & Equal Protection
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Due process under the Washington Conatitution provides the
equivilent protections to that offerad under the Fourteenth

Amendment. See e.g., State v. McCormick 166 Wn2d 689, 6995,

P3d (2009)("We have held Washington ' s due process clause does
not afford brosder protection then that given by ths Fourteenth
Amendment to the United States Constitution. In re Per. Restraint

of Dyer, 143 Wn2d 384 394.. (2001).").

Dus Process Contains Bath

Procedurel & Substantive Protections

See e.g., State v. Beaver, 184 Wn2d 321, 332 P.3d

(2015),

"Freedaom from bodily restraint is at the core of the
liberty interest protected by the due process clause. Foucha
v. louisiana, 504 US 71, B80. (1892).. The due process
clause of the Fourteenth Amendment provides that the State
shall not 'deprive eny person of life, liberty, or property
without due process of law.' US Const. amendment XIV § 1.
The due process clause confers both substantive and
procedural protections. amunrud v. Bd. of Appeals, 158 Wn2d
208 216... (2006). The substantive component of the due
process cleause bars wrongful and arbitrary government
conduct, notwithstanding the fairness of the implimenting
procedures. Foucha, 504 US at BO. Even if government conduct
satisfied substantive due process, the procedural component
of the due process clause requires that government action be
implimented in a fundimentasly fair mannzsr. United States v.

Salerno, B1 US 739, 746, .. (1887)."
The Beaver court [184 Wn2g at 336], went on to say: "Procedural

due process requires that when the State seesks to deprive a
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person of a protected intersst, the State provides the individual
adequate noticsz of the depfivation and a meaningful opportunity
to be heard. Amunrud, 158 Wn2d at 216 Due Process is a flexible
concept and calls for differént procedural protections depending
on the interests at stake. Matthews v. Eldridge, 424 US 319,

334... (1976)."

Dua Process Also Protects

Property Interests In The Benefits Df Procedures

See e.g., Durlend v. San Juan County, 182 Wn2d 5%, 70-71,

P.3d (2014),

v "!'Property’ under the Fourteenth Amendment encompasses
more then tangible physical property. US Cohnst. amend. XIV;
See Logan v. Zimmerman Brush Co., 455 US 422 430... (1982).
Protected property interests include mall benefits to which
there is a 'legitimate claim of entitlement.' Conrad v.
Univ. of Wash., 119 Wn2d 519, 529... (1992)(quoting Roth,
408 US at 577). In Roth, the Supreme Court explained.

To have a property interest in & benefit, a person
clearly must have more than an sbstract need or desire for
it. He must have a legitimate claim of entitlement to it.
LB US et 577. Constitutionally protected property interests
may be created through (1) contract, (2) common law, or (3)
statutes and requlaticns. See Conrad, 119 Wn2d at 529-30-

In Kentucky Dept. of Corrections v. Thompsaon, the
SuOpreme Court explained that statutes creating a liberty
interest nsed not explicitly announce the interest but must
contain mandatory language’ giving rise to the entitlement.
490 US 454, 463... (19B3)... We have applied the mandatory
language test to determine whther a statute creates a
protected property interest. Conrad; 119 Wn2d st 529-30 "
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Equal Protection

Requires Like Treatment

See e.g., Am. Legien Post No. 149 v. Dept. of Health, 164 Wn2d

570 60t P.3d (2007),

——aa—

"£Equal protection under the law is required by both the
Fourteenth Amendment to. the United States Constitution and
srticle 1, section 12 of the Washington Constitutiaon.
O0'Hartigan, 118 Wn2d at 121. Equsal protection requires that
'all persons similarly situated should be treated alike.'
Id. (quoting City of Cleburre v. Cleburne Living Ctr., Inc.,
473 US 432, 439... (1985)."

See aslsc e.g., Mendiocla-Martinez v. Arpio, 836 F3d 1239 1260

(9th Cir. 2016)(“The Equal Protection Clause of the FQOurteenth
Amendment = is essentially e direction that all persons similarly
situated should be treated alike." Lee v. City of Los Angles, 250
F3d 66B, 686 (9th Cir 2001)(quoting Cleburne v. Cleburne Civing
Ctr., 473 US 432, 439... (1985))."). Both Due Process and Equal
Protection claims are subject to review under the abuse of

discretion standard.

A Court Can Abuse It's Discretion

In Multiple Ways

See 8.g., Wade's Eastside Gun Shop v. Dept. of L&I, 185 Wn2d 270

277. 372 P.3d 97 (2016)("“A court asbuses its discretion... when it

o :
sdopts a view ‘that no reasonable person would, or when it
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bases its decision of wuntennable grounds or for untennable
reasonabes.’®)(internal citations omitted). "A decisions is based
'on untennable gounds' of made 'for untennable reasons' if it
rests on facts unsupported in the record or was reached by
applying the wrong legal standard. a decision is 'manifestly
unreasonable' if the court, despite applying the correct legal
standard to the supported facts, adopts a view 'that no
reasonable person would take,' and arrives at 8 decision ‘outside
of the range of acceptable choices.' [collecting cases)." State

v, Dixon 159 Wn2d 65 75-76. 147 P.3d 991 (2008).

The Untied States Supreme COurt has voiced similar

sentiments Sees e.g., Arizona v. Washington, 434 US 497 n 28

(1978)("If the record reveals a judge has failed to exercise the

Vsound discretion’ entrusted to him, the reason for... deference

by an appellete court disappeers.”). See also Cooter & Gell v

Hartmax Corp., 496 US 384, 405 (1990)(*"A... court would

necesarily abuse its discretion if it based its ruling on a
clearly erroneous assessment of the evidence.®) See also e.qg.,

Phillipines v. Pimentel, 553 US 851, 864 (2008)(quoting “Kaoon v.

United States.,. a court 'by definition abuses its discretion
when it makss an error of law.®). The Ninth Circuit also

addresses ahuse of discretion in United States v Decinces, 808

F.3d 785, 78BS (9th Cir. 2015)(*A... court abuses its discretion
when it makes an error of law or acts arbitrarily. [collecting

cases] ").
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DPA Winder's Misconduct In Argument

Violated Mr Whitfields Constitutional Rights

The Untied States Supreme Court agein stated in Benks v.
Dretke. 540 US 668, 696 (éonu) sayingf "Prosecutor s dishonest
conduct or unwarranted concealment should attract no judicisal
approbation. See Kyles, 514 US at 440... ('The prudence of a
careful prosecutor should not... be discouraged.')." This applies
to both Mr Whitfield's Post-Conviction DNA proceedings and his
original trial, as well as all the actions the Thurston County

Prosecutor's 0Office has taken in-between the two proceedings.

It Also Includes Ms. Winder's Argyment

(1) DPA Winder improperly tried to have the court treat Mr
Whitfield's motion for post-conviction DNA testing under RCU
10.73.170, (See Exhibit 3), as s PRP subject to the rules aof
appellate procedure and the mendate issued in his original case.
(See Exhibit 5; pg.6). But motions under RCW 10 73 170 are not
subject to those rules and go to identifying innocent defendants
who where wrongfully convicted. In line with both Washington
State and Federal innocense jurisprudence the limitations DPA
Winder attempts to enforce simply do not appnly because thpy are
superceeded by the innocense clsim. Howver, Judge Dixon violated

Mr Whitfield s rights to due praocess and equal protect under the
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Fourteenth Amendmnet by denying him the ability to reply to the

State's argument for the record.

(2) A second time DPA Winder directed the court in the wrong
direction when she directs it to Judge McPhee's findings of fact
and conclusions of law from the original trial. (See Exhibit 5
pgs.6-7). Again with all deference due to Judge Me Phee, his
finding of fact and conclusions of law have no meaning and are
moot in the context of the objective standérds set forth by the
Legislature in RCW 10 73 170 (Se Exhibit 3). Again. Judge Dixon
viclated Mr Whitfield s Fourteenth Amendment rights by denying

him the ability to reply to the State s argument.

(3) A third time DPA Winder misdirects the court to the
trial proceedings; (See Exhibit 5 pg 7). She wrongfully
identifies Mr Whitfield s request as mouf saying thats "It does
not matter at this point whether or not the DNA from - —gven if
there is DNA in an HIV straein which there has been no scientific
basis for it, bssed upon the findings of fact entered by the

bench in the bench trial.

But Mr Whitfield did in his Reply Brief provide Judge Dixon with
exteansive and lang-running caselaw from the federal courné.
especially derived from patent courts whoe have scientific
expertise that it is now well settled scientific fact that HIV

has DNA that can be tested. So, if the previously taken hlood
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samples are tested and show that they contain a different HIV DNA
then that of Mr Whitfield it would be manifestly unreasonable andg
arbitrery for a court to say that Mr Whitfield was the source of
exposure. Thus, Mr Whitfield would be innoccent of even the
aliernative means. A third time Judge Dixon vioclated Mr
Whitfield’s FOunteenth Amendment.rights by denying him the

ability to reply to the State's arguement.

(4) Finally, DPA Winder asserts this court has no
jurisdiction over the victims. (See Exhibit 5, pg.7). She then
preys upon the court’'s prejudice against in order to misdirect
the proceeding The trial court has all the jurisdiction it needs
to order post-conviction DNA testing aor to have evidentiary
proceedings, including over thg "victims" under RCW 2 08.010;
«190. This is demonstreted in the reply brief, pages 7-8. So, in
mistating the law as to the court s jurisdictiun, wraepping
herself the the “flag® of societsl fear and prejudice regarding
both domestic viclatence and HIV, DPA Winder violated Mr
Whitfield's right to due process and equal protection under the

Fourteenth Amendment as did Judge Dixon when he denied Mr

Whitfield that sbility te reply to the State s arcument

Does Ms. Winder's Misconduct Deserve

The Judical Approbation It Received Fram Judge Dixon

Or Demonstrate Knowledge Of Spoliation

And Trial Misconduct
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The Docket Sheet, (See Exhibit 4, sub num 35-56), clearly
demonstrate the State sought blood samples in this action. It
also shows that the State sought to have them destroyed, (See
Exhibit &, sub num 166). But, if the original samples have been
destroyed this becomes a spoliation csse and the Court should
order sanctions. In deciding whether to provide a remedy for
spoliation, a courtfs decision must be guided by consideration of
(1) the potential importance of the missing evidence and (2) the

culpability or fault of the adverse party. Tavai v. Walmart

Stores, Inc., 176 WnApp 122. 135, 307 P.3d 811 (2013); Homeworks

Const. Inc. v. Wells, 133 WnApp B892, 899, 138 P.3d 654 (20806).

The spoliation 6f the blood samples should be considered in
light of other actions by the Prosecutor's 0ffice. The include
knowledge that Mr Whitfield had not been HIV positive when he was
in Oklahoma, but the State had asserted to the court he had been.
(See Exhibit 6; Exhibit 1). That the Prosecutor's O0ffice had
coerced at least one witness into testifying falsely in order to
prove intént.‘(See Exhibit 7). And that the DPA who had
prosecuted Mr Whitfield had his contrect not renewed by the neuw
glected prosecutor under mysterious circumstances and great
bolitical pressure to keep him by special interest groups such as
the police guild. (See Exhibit 1). Generally these types of
circumstances would allow for sanctions in favor of Mr Whitfield.

See Homeworks Const. Inc. v. Wells, 133 WnApp at B98-99 The
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federal courts take a similar approach, including dismissal. Ses

e.g., Leon v. IDX Sys. Corp., 464 F3d 951, 958-962 (9th Cir.

2006)(collecting cases on sanctions for different levels of

culpability when spoliation occurs.).

Thie State Opened The Door

For Spolistion Analysis In This Case

We can look to DPA Winder's misconduct during argument.
While she fails te address any of the issues before the court she
does try to misdirect the court allowing for this broader review.

See e.qg., Napue v. Illinois, 360 264 269 (1959),

"1 [I]lt is established that s conviction obtained
through false evidence, known to be such by the
representatives of the State, must fall under the Fourteenth
Amendment. [collecting cases). . The same result obtained
when the State, slthough not soliciting false evidence,
allos it to go uncorrected when it appears. [collecting
cases].'. . 'It is of no consequence that the falsehjood
bore upon the witness' credibility rather than directly upon
defendant's guilt A lie is a lie, no matter what its
subjesct, and if it is in any way relevaent to the case, the
[prosecuting] attorney has the duty to correct what he knous
to be false and elicit the truth."

This places an affirmative obligation on Ms Winder to correct
rather than obfiscate during this proceeding. The failure for Ms.
Winder to do so deserves the harshest sanctions this court can
issue to include an evidentiary hearing on the blood samples, Mr
Whitfield's medical condition in Oklahoma, and witness testimony

as to coercion.
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3. Did Judge Dixon

Abhuse His Discretian?

The basic standard for if a petitioner should be granted
postconviction DNA testing under RCW 10 73.170 is an objective
one that Mr Whitfield clearly met the standard for. But, the
light this standard must be viewed under is stated in State v.

Crumpton, 181 Wn2d 252 264 332 P.3d 448 (2006),

"[Tlhe standard for postcnviction DNA testing was
properly articulated in Riofts to include a presumption in
favor of the convicted individual. The trial court must look
to whether DNA results, in conjunction with other evidance
from the trial, demonstrate the individual's innocence an a
more probable than not basis, assumming the DNA results
would be favorable to the convicted individual.®

As in Crumptipn, Judge Dixon disregarded and failed tuo apply the
objective standard set forth in RCW 10.73.170 and its prescumption
of favorable results. So, by definition the court abused its
descretion in the same manner as our Suprems Court ruled in
Crumpfion requiring reversal. Additionally, as argquad above his
ruling was both manifestly unreasonable and made for untennable

reasaons or on untennable grounds.

IIT1. CONCLUDION

3.1 Judge Dixon vioclated the appearance of fairneus doectrine

requiring new proceedings in front of a different judge.
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3.2 The Stete violated Petitioner Whitfield's rights to due
process and equal protections under the Fourteenth Amendmenﬁ by
misdirecting the court with argument it knew or should have knouwn
was in error of law and fact regarding Mr Whitfield s hearing on
his motion for postconvict DNA testing. and while arguing for its
previous alternative means conviction when it knew or should have
known about the spoliation, witness coercion, and false argument

but failed to correct the records as required by Napue.

3.3 Judge Dixon violated Mr Whitfield's rights to due
process and equalvprotections under the Fourteenth Amendment bfy
denying him the ability to reply to Ms Winder's oral argument
providing for an incomplete proceeding and a insuffiﬁient record
by which the appeallate court to make ruling on the merits
without an evidentiary hearing to flesh out the record. Thus
Judges Dixon ' s ruling was boht make for untennable reasons or gn

untennable ground but was also manifestly uncreasonable.

3 4 The State spoliasted blood evidence material to accurate
testing under RCW 10.73.170 and the appesllate court should order
an evidnetiary hearing in order to dealing with the issues bf
spolistion, wwitness coercion off. and false argument tainting
the trial and demonstrative to Mr Whitfield's innocence regarding

the DNA of the State's alternative means by "intent" cophviction.
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IV. OATH

I, Anthony E. Whitfield declare under penalty of perjury
under teh laws of the State of Washington the foregoing is true

and accurate to the best of my knowledge.

Dated this 23rd day of May, 2017 at the Coyote Ridge Corrections

Center, Connell, Washington.

Respectfully submitted,

Anthon d\DOC# /876707
Coyote rrectitomd Center

P0 Box 769: BB-158
Connell, WA. 59326-0769
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IN THE COURT OF APPEALS
FOR THE STATE OF WASHINGTON
DIVISION TWO

State of Washington, I
Respondant, No. 49469-8-11

v. DECLARATION OF:
ANTHONY E. WHITFIELD
Anthony E. Whitfield, l
Appellant. |

I, Anthony E. Whitfield, under penalty of perjury under the

laws of the State of Washington do hereby declare and say that:

1. I am the Appellant/ Petitioner in the above referenced
action, over the age of 18 years old, competent to testify as te
the fact contained herein, and make this declaration in support
of my Statement of Additional Grounds Far Revierw made pursuant

to RAP 10.10 in the sbove-referenced sction.

2. In my hearing for post-conviction DNA test pursuing to
RCW 10.73.170 held on Aug. 31, 2076 Judge Dixon used an irregular
process in that he allowed me to present my cese in major, then
the state presented their case. But instead of allowing me to
reply to the state's argument he cut me off and said he was ready

to make ruling. I have since found that Judge Dixon uses this
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process in all cases involving inmetes against the state. I
believe it denies sven the appesrance of fairness, demonstrates
bias through predetermination, and denied me a complete hearing
process and record hindering accurate appellate review. (See also

Exhibit 2).

3. The State of Washington has supplied a statutory
proceedure allowing me as a convicted felon the ability to seek
post-convictian DNA testing to challange their convictlon using

an objective standard laid out in RCW 10.73.170. (See Exhibit 3).

L. As part of the underlying action which I seek relief
from the State had blood drews taken from me and from the
alleged victims, (See Exhibit 4, sub nums 35, 36). The State slso
issued material witness warrants regarding victims and sought
their arrest, (See Exhibit & sub nums B1, 82). And, it appears
that the State also sought to, and had the blood evidence
destroyed, (See Exhibit & sub num 166). But now claims no

knowledge of the blood draw or the destruction of samples.

5. The attorney for the State, Deputy Prosecuting Attorney
Winder presented argument to the court she knew or should have
known was untrue and affected my right teo receive the benefit of
the objective standard set forth in RCW 10.73.170, and to receive
post-conviction DNA testing todemonstrate my innocence. (See

Exhibit 5, pages 6-8).

Declaration Pg.2



6. During the origninal action there was evidence taken by
the police which demonstrates that there was medicsl evidence
that I was not HIV positive when I was in Oklahoma and would
indicate that I was nat the person who "exposed" the victims to
HIV but had previously had a false positive, (See Exhibit 6). But
dispite this evidence the State argued thet I was HIV pasitive in
Oklahoma as evidence as to intent regarding "exposure" for my

conviction denying me due process.

7 The key victim which that State used to establish
"intent" has subsequently contacted me and made claims of
coercian to testify falsily by the state and other unlawful

actions by the State's representatives. (See Exhihit 7).

8. The Deputy Prosecutor who originally tried the case
against me has since left employment with the Thurston County
prosecutor's O0ffice under mysterious circumstances, which I havse

heard wes in part for witness tampering.

9. I also believe that the state has spoliated evidence that
would ald me.in demonstrating that I was wrongfully convicted
that the appellate court whould allow me to have an evidenciary
hegaring to determine spoliatioﬁ, and to challenge the DNA of
their slternative means conviction in the alternetive because to

the State's destruction of evidence.
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10. I submitted this Statement of Additional Grounds for
Review timely pursuant to GR 3.1 on May 23, 2017, to the COA
Division II, by institutional legal mail frem the CRCC in
Connell, Washington in sccordance with institutionél legsl copy

and legal mail policy.

Dated this 20th day of May, 2017 at the Coyote Ridge Corrections

Center, Connell, Franklin County, Washington.

Anthonw #876707

Coyote Ridge Corrections Center
PO Box 769: BB-15
Connell, WA. 99326-0769

Declaration Pg.b4
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IN THE COURT OF APPEALS
FOR THE STATE 0OF WASHINGTON
DIVISION TUWO

State of Washingten, |
Respondant, No. 49469-8-11

V. ' DECLARATION OF:
MICHAEL W. WILLIAMS
Anthony E. Whitfield, |
Appellant. !

I, Michesel W. Williams, under penalty of perjury under the

lews of the State of Washington do hereby declare and say that:

1. 1 am not a party to the above referenced action and have
no interest in it. I am over the age of 18 years old, competent
to testify as to the facts contained herein, and make this

declaration in support of the above referenced appellate action.

2. I have advanced dozens of actions against the State of

Washingten and its agencies on a2 pro se¢ basis.

3. In virtually every case where I have been the plaeintiff
(except for those in front of Thurston County Superior Court
James Dixon), the Judge has commented an the quality and accuracy

of my pleadings and demeanor during oral arguments. Each other

Declaration Pg.1



Judge has perticipated in extensive questioning of both mysalf

and the state's agent regarding ocur pleadings and argument.

4. In all cases except those in front of Judge Dixon I was
allerd to open with my case in major and to orally reply to the
state's response. Judge Dixon denied me the sbility to reply and
immediately cut me off saying he was ready to make ruling. While
1 frequently disagree with rulings, (some for and some against
me), it is only in the two cases in front of Judge Dixon that I

felt I was treated unfairly and the Judge was biased.

5. In my position as a law clerk st the CRCC law library I
come in contact with seversl dozen inmates every day regarding
legal actions. In discussing matter with them my experience with
Judge Dixon is not unique but appesars to be his regul;ar practice
with inmate litigants. I now believe that there is no way that
Judge Dixon will ever allow an inmate petitioner to win an
action. Given this I have since flled affidavit of prejudice in

cases assigned to him and will continue to do so in the future.

Dated this 21st day of May 2017 at the Coyote Ridge Corretions

Center, Connell, Washington.

Michaeel W. Williams DOC# B8B254S5
Coyote Ridge Correcticns Center
PO Bax 769: BB-28

Connell, WA. 99326-0769

Declaration Pg.?2
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RCW 10.73.170
DNA testing requests.

(1) A person convicted of a felony in a Washington state court who currently is serving a
term of imprisonment may submit to the court that entered the judgment of conviction a verified
written motion requesting DNA testing, with a copy of the motion provided to the state office of
public defense.

(2) The motion shall:

(a) State that:

(i) The court ruled that DNA testing did not meet acceptable scientific standards; or

(i) DNA testing technology was not sufficiently developed to test the DNA evidence in the
case; or '

(111) The DNA testing now requested would be significantly more accurate than prior DNA
testing or would provide significant new information;

(b) Explain why DNA evidence is material to the identity of the perpetrator of, or accomplice
to, the crime, or to sentence enhancement; and

(c) Comply with all other procedural requirements established by court rule.

(3) The court shall grant a motion requesting DNA testing under this section if such motion is
in the form required by subsection (2) of this section, and the convicted person has shown the
likelihood that the DNA evidence would demonstrate innocence on a more probable than not
basis. :

(4) Upon written request to the court that entered a judgment of conviction, a convicted
person who demonstrates that he or she is indigent under RCW 10.101.010 may request
appointment of counsel solely to prepare and present a motion under this section, and the court,
in its discretion, may grant the request. Such motion for appointment of counsel shall comply
with all procedural requirements established by court rule. ,

(5) DNA testing ordered under this section shall be performed by the Washington state patrol
crime laboratory. Contact with victims shall be handled through victim/witness divisions.

(6) Notwithstanding any other provision of law, upon motion of defense counsel or the
court's own motion, a sentencing court in a felony case may order the preservation of any
biological material that has been secured in connection with a criminal case, or evidence samples
sufficient for testing, in accordance with any court rule adopted for the preservation of evidence.
The court must specify the samples to be maintained and the length of time the samples must be
preserved.

[2005¢5§1:2003 ¢100 § 1:2001 ¢ 301 § 1: 20000926 1.]
NOTES:

Effective date—2005 ¢ 5: "This act is necessary for the immediate preservation of the
public peace, health, or safety, or support of the state government and its existing public
institutions, and takes effect immediately [March 9; 2005]." [ 2005 ¢ 5 § 2.]

Construction—2001 ¢ 301: "Nothing in this act may be construed to create a new or
additional cause of action in any court. Nothing in this act shall be construed to limit any rights
offenders might otherwise have to court access under any other statutory or constitutional
provision." [ 2001 ¢ 301 § 2.]

Report on DNA testing—2000 ¢ 92: "By December 1, 2001, the office of public defense
shall prepare a report detailing the following: (1) The number of postconviction DNA test
requests approved by the respective prosecutor; (2) the number of postconviction DNA test
requests denied by the respective prosecutor and a summary of the basis for the denials; (3) the




number of appeals for postconviction DNA testing approved by the attorney general's office; (4)
the number of appeals for postconviction DNA testing denied by the attorney general's office and
a summary of the basis for the denials; and (5) a summary of the results of the postconviction
DNA tests conducted pursuant to RCW 10.73.170 (2) and (3). The report shall also provide an
estimate of the number of persons convicted of crimes where DNA evidence was not admitted
because the court ruled DNA testing did not meet acceptable scientific standards or where DNA
testing technology was not sufficiently developed to test the DNA evidence in the case." [ 2000 ¢
9282.] '

Intent—2000 ¢ 92: "Nothing in chapter 92, Laws of 2000 is intended to create a legal
right or cause of action. Nothing in chapter 92, Laws of 2000 is intended to deny or alter any
existing legal right or cause of action. Nothing in chapter 92, Laws of 2000 should be interpreted
to deny postconviction DNA testing requests under existing law by convicted and incarcerated
persons who were sentenced to confinement for a term less than life or the death penalty." [ 2000

c92§4.]
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

STATE OF WASHINGTON,
COURT OF APPEALS
Plaintiff, NO.49469-8-11
THURSTON COUNTY
NO. 04-1-00617-5

Vs,
ANTHONY E. WHITFIELD,

'Defendant.

L N e g

VERBATIM REPORT OF PROCEEDINGS

"BE IT REMEMBERED that on July 20, 2016, the
above-entitled matter came on for hearing before the
HONORABLE JAMES DIXON, Judge of Thurston County Superior

Court.

Reported by: Aurora Shackell, RMR CRR
Official Ccurt Reporter, CCR# 2439
2000 Lakeridge Drive SW, Bldg No. 2
Olympia, WA 98502 ,
(360) 786-5570
shackea@co.thurston.wa.us




For the P]aintiff;

For the Defendant:

APPEARANCES

CRAIG JURIS

Prosecuting Attorney

2000 Lakeridge Drive SW
Olympia, Washington 98502

ANTHONY E. WHITFIELD
(Appearing pro Se)
(Telephonic appearance)
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JULY 20, 2016
THE HONORABLE JAMES DIXON, PRESIDING

(Defendant appearing telephonically)

THE COURT: The caption before the court is
Anthony Whitfield versus State of Washington. The
case is actually State of Washington versus Anthony
Eugene Whitfield, cause number 04-1-617-5.

Mr. Whitfield, good morning.

MR. WHITFIELD: Good-morning.

THE COURT: 'Thé court took the bench moments
ago and was unaware that Mr. Whitfield was already
contacted telephonically. The court has had no
conversation off the record other than to express its
appreciation to no one in particular regarding the
computer being on this morning.

Mr. Whitfield is before the court appearing
telephonically. Also appearing here 1in éourt is
Mr. Craig Juris representing the State of Washington.
Mr. Juris, good morning. |

MR. JURIS: Good morning, Your Honor.

THE COURT: The matter before the court
specifically is Mr. Whitfield's motion pursuant to
RCW 10.73.170 for entry of an order allowing for DNA

testing. The court has reviewed the entire file,
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please.

inc1uding the motion and amended motions filed by

‘Mr. Whitfield, The court will turn to the moving

party in this case, Mr. Whitf1e1d, to make his
argument, after which the court will invite Mr. Juris
td provide a response on behalf of his client, the

State of Washington. .Mi. Whitfie1d, go ahead,

MR. JURIS: Your Honor, before we do that ---

‘and I'm sorry to interrupt, and I'm not“901ng to
. address any of the facts of this. I just wanted to

-make the court aware, and I apologize profusely both

fo'the Couft and to the defendant for this, I wéS,'
just assigned this file on Friday. I did file a
response brief, bdt it was only yesterday, so
Mr. Whitfield has not received a copy of that.

THE COURT: Okay. |

MR. JURiS: I just want to make the court
aware of that factor, |

‘THE COURT: I appreciate that. Mr. Whitfield,
the deputy prosecutor hés just advised the court, as
you heard, that the State filed a respohsive pleading
yestérday; and it is now the court's uhdérstandjng
that you have not received a copy of tﬁat'p1ead1ng.
If you wish a continuance, the court will grant thét

continuance so as to allow you an opportunity to
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receive and review the State's b1ead1ng. If you want
a continuance for that purpose, the court will grant
that request. What's your preference?

MR. WHITFIELD: Yes, Your Honor, we can do
that.

THE COURT: Okay. So the court is going to

continue this hearing. The court will ask -- will

direct its.judicial assistant to determine when the

hearing will be, because this court has other
responsibilities presiding over the criminal
calendar, and, frankly, I don't know when this court
has another block of time to consider this motion.
So this court this morning is not going to advise

the parties of a new date and time for
Mr. Whitfield's motion. Rather, this court will
speak with its judicial assistant and thereby
determine another date and time, and thén send
appropriate notice to the parties.

MR. WHITFIELD: Okay.

THE COURT: Okay. Mr. Whitfield, thank you.
Mr. Juris, thank you. Unless there is anything else
for the court to consider, this court is going to be
in recess. Anything further from the State,
Mr. Juris?

MR. JURIS: Just to inform Mr. Whitfield and
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the court and to make a record, after leaving the
courtroom, I will go back,to my office, and a copy of
the State's response will be mailed to Mr. Whitfield
this morning. |

THE COURT: Okay. Thank you. Anything from

your perspective, Mr. Whitfield?

MR. WHITFIELD: No, Your Honor.

THE COURT: Thank you. Court is in recess.

" --000--
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CERTIFICATE OF REPORTER

STATE OF WASHINGTON )
SS.
COUNTY OF THURSTON )

I, AURORA J. SHACKELL, CCR, Official
Reporter of the Superior Court of. the State of Washington
in and for the County of Thurston do hereby certify:
1. I reported the proceed1ngs stenograph1ca11y,
2. This transcript is a true and correct record of the
proceedings to the best of my ability, except for any
changes made by the trial judge reviewing the transcript;

3. I am in no way related to or employed by any party 1in
this matter, nor any counsel in the matter; and

4. I have no financial interest in the Titigation.

Dated this 1st day of December, 2016.

AURORA J. SHACKELL, RMR CRR
Official Court Reporter
CCR No. 2439
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF THURSTON

STATE OF WASHINGTON,

COURT OF APPEALS NO.
49469-8-11I
Plaintiff,

SUPERIOR COURT NO.
04-1-00617-5

)

)

)

)

)

vs. )
)
ANTHONY E. WHITFIELD, )
)

)

Defendant

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on August 31, 2016,
the above-entitled and numbered cause came on for
hearing before JUDGE JAMES J. DIXON, Thurston County

Superior Court, Olympia, Washington.

Michelle L. Patton, Court Reporter
Certificate No. 2500

2102 Carriage Street SW #C
Olympia, WA 98502

(360)352-2506
michellepattonreporter@gmail.com

Dixie Cattell & Associates
Court Reporters & Videoconferencing
Olympia, WA * (360) 352-2506
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FOR THE PLAINTIFF:

FOR THE DEFENDENT:

MS. MEGAN WINDER

DEPUTY PROSECUTING ATTORNEY
2000 LAKERIDGE DRIVE SW, BLDG 2
OLYMPIA, WASHINGTON 98502

MR. ANTHONY E. WHITFIELD
PRO SE

Dixie Cattell & Associates
Court Reporters & Videoconferencing

Olympia,

WA * (360) 352-2506
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August 31, 2016, Olympia, Washington
Hon. James J. Dixon, Presiding

Appearances:

The Defendant; Megan Winder, Deputy Prosecuting Attorney

of Thurston County, Representing the State of Washington

Michelle L. Patton, Court Reporter

THE COURT: Good morning, everyone.
MS. WINDER: Good morning, Your Honor.
MR. WHITFIELD: Good morning.
THE COURT: The matter before the Court is
State of Washington versus Anthony Whitfield. Cause
number 04-1-617-5.
Mr. Whitfield, are you with us this morning?
MR. WHITFIELD: Yes, sir.
THE COURT: Good morning.
MR. WHITFIELD: Gococd morning, Your Honor.
THE COURT: And representing the State of
Washington is Ms. Winder.
Ms. Winder, good morning.
MS. WINDER: Good morning, Your Honor.
THE COURT: Specifically the issue before the

Court this morning is Mr. Whitfield's post-conviction

Dixie Cattell & Associates
Court Reporters & Videoconferencing
Olympia, WA * (360) 352-2506
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‘motion for DNA. Mr. Whitfield is asking the Court to

enter an order, amongst other things, that would
require DNA testing. This Court has reviewed the
fecord, and files, including the respéctive pleadings
filed by the parties, regarding this motion..

Mr. Whitfield was convicted in the latter part of
2014, December —-- late December 2004, pardon me,
2004, of a variety of convictions, including, but not
limited to ten counts of assault in the first degree,
domestic violence with sexual motivation, and seven
counts of assault in the first degree with sexual
motivation.

The Court is prepared té hear the arguments of
the parties. The Court will hear from Mr. Whitfield,
who is the moving party. Theﬁ the court will hear
from Ms. Winder, representing the State of
Washingtoh.

Mr-. Whitfield, go ahead, please.

MR. WHITFIELD: .Thank you, Your Honor. And
again, good morning, Your Honor; and to .you too,
Ms. Deputy Proseéutor, Ms. Windér.

‘I have come here today asking for post-conviction
DNA tesﬁing as pursuaﬁt to RCW 10.73.170.

Since the.state, in their briefing, has

mischaracterized both the science involved and the

Dixie Cattell & Associates 4
Court Reporters & Videoconferencing
Olympia, WA * (360) 352-2506
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laws, please let me summarize.

First, I qualify for testing under the plain
language of the statutes. One, I am convicted of a
felony and serving a sentence; and two, the DNA
testing now will be significantly more accurate than
prior testing, and provide -significant new
information. Three, in my proceedings, I have shown
that the DNA is relevant and material as to the
identity of.the perpetrator; and in this case, who
was not. _And four, the result is more likely than
not to show my innocence, and the State should not
fear my results. As such, the Court should‘order
post—conviction DNA testing of the blood the State
has forcibiy taken from me at the time of my trial.

And secondly, the state was wrong as to the
science, sir. HIV does, in fact, produce DNA. A
fingerprint, so to speak, if the DNA fingerprints

aren't the same, then I'm simply not the perpetrator

"of the crime. Also in epidemiology, you look also to

the disease progression. And the State is already in
possession of information tha£ one of the alleged
victims was the one who knowledgeably gave it to me,
because the State is the one who informed me.

And third, the state has knowledge that it drew

blood samples from all involved, 'and has an

Fl

Dixie Cattell & Associates | 5
Court Reporters & Videoconferencing
Olympia, WA * (360) 352-2506
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affirmative duty to preserve them.

If they deny the blood was'drawn, we can simple
subpoenarthe victims, and ask them, undér oath, at a
reference hearing.

If the state destroyed the blood reference, we
still neéd.a reference hearing for other purposes,
including Mr. Brunéau's misconduct in this éase.

I think that sums it up, Your  Honor.

THE COURT: Thank‘you.

Ms. Winder.

MS. WINDER: Your honor, first as a threshold
iésue -- and I know the Court is probably more
familiar with the rules in appellate procedure than I
am. But based on the rules of appellate procedure, I
believe'thére was already an appeal that occurred in
this caée, and a mandate that waskhanded down
affirming the conviction. I believe this would be a
personal-restraint petition.

',However, if the Court is hearing this case on
merits,. I would point the Court towards the findings
of fact and conclusions of law in this case.

The State had an opportunity last night to review
the —-- peruse the court file; and I took a look at
the findings of fact and conclusions of law entered

by Judge McPhee on December 2, 2004.

Dixie Cattell & Associates 6
Court Reporters & Videoconferencing
Olympia, WA ~ *  (360) 352-2506
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As Mr. Juris identified in his briefing, the
statute under which the defendant was convicted,

specifically RCW 9A.36.011 indicates the defendant is

"guilty if he administers, exposes, or transmits to,

or causes to be taken by another, poison, the Human
Immunodeficiency Virus as defined, et ceﬁera.

At this point, Your Honor, when I looked at the
findings of fact and conclusions of law, there is no
indication in there that the defendant was convicted
baséd on the transmission. In fact, quite the
opposite.

Judge McPhee indicated in findings of fact,
sections 43 to 60, that the defendant acted with the
intent to expose each one of the identified victims
to HIV. There is no indication that transmission was
the basis for the conviction. As such, the
defendant's request is moot: It does not matter at
this point whether or not the DNA from -- even if
there is DNA in an HIV strain, which there has been
no scientific evidence to demonstrate that to the
Court, there is no basis for it, based upon the
findings of fact entered by the bench in the bench
trial. Unlike with the jury trial, Your Honor,
findings of fact are entered, so wé do know what the

judge was thinking; we know the factual and the legal

Dixie Cattell & Associates
Court Reporters & Videoconferencing
Olympia, WA * (360) 352-2506
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analysis that the Court went through, in order to
find the defendant guilty beyond a reasonable doubt.

| The State stands behind the other reasons
iﬁdicated in Mf. Juris' brief, not the least of which
at this point, the Court has no jurisdiction over the
victims. And this is an opportunity for continued
démestic violence, potentially, against these
victims, continued power and control. The State is
very concerned about that.

So'Iﬁwould ask the‘Court to deny the defendant'sv
motion, based on indications in the State's brief,
and based on the findings of facf and‘conclusioné of
law entered by Judge McPhee on December 9, 2004.

fHE COURT: Thank you; The Court is ready to
rule.

As ﬁhe Court mentioned, when the Court took the
bench this morning, the Court has revieﬁed the file,
including the findings of fact, conclusions of law
that were entered by the trial court, and the charges
contained within the fifth amended information.

.The information alleged that Mr. Whitfield, with
intent to -- with intent, either administered,
exposed or transmitted.

The_findings of fact entered by the Court

included findings that Mr. Whitfield exposed, as

Dixie Cattell & Associates .
Court Reporters & Videoconferencing
Olympia, WA * (360) 352-2506
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opposed to administered or transmitted.

vAccordingly, the relief being sought by
Mr. Whitfield is moot; he was convicted of exposing.

In addition, Court has no jurisdiction over the
victims.

It is unclear to the Court, and the Court assumes
it mighﬁ even be unclear to the State, based upon the
pleadings that have been filed, ‘#f the State even
knows the whereabouts of these victims. And it is
patently unfair to victims to requife them to be
exposed, no pun intended -- pafdon me; that is the
wrong word; no -- "exposed" is>théhﬁrong wérd.

It would be patently unfair to require victims to
conduct any affirmative action, to undergo any
testing.

:It»is now 12 years, or almost 12 years,
post—conviction. The Court denies Mr. Whitfield's
motion. I will enter an order to that effect.

Thank you, Mr. Whitfield.

Thank you, Ms. Winder.

We are off the record.

(Hearing concluded)

Dixie Cattell & Associates | 9
Court Reporters & Videoconferencing
Olympia, WA * (360) 352-2506




10

11 .

12
13
14
‘15
lé
17

18

19

20

21

22

23

24

25

- . CERTIFICATE OF REPORTER
STATE OF WASHINGTON )

COUNTY OF THURSTON )

I, Michelle L. Patton, CCR, Reporter of the

Superiof Court.of_the State of Washington, in and for the
County of Thurston; do hereby certify: |

That I was authorized to and did
stenogréphipally réport the foregoihg proceedings held in
Ihe abbve~entitled matter, as designated by counsel to be
Included in the transcript, and that the transcript is a
true'aﬁd éomplete recofd of my stenogréphic notes.

Dated this 15th day of December, 2016.

Michelle L. Patton, CCR
Court Reporter
Certificate No. 2500
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Olympia Police Department

D Suspect _ Case # 04-2072
[l Victim Date of Statement: 4/1/04
[J witness Time of Statement: 0820

Name of Person Being Interviewed:
Date of Birth: 12@/35.
Address: - , Everely, Oklahoma

Interviewing Officer/Detective: Detective Paul Lower

Location of Interview: Via telephone

£4, do you understand this statement is being recorded? |
Yes1do. |

Okay ﬁnd is this with your consent?

Yesit is. |

Could you please state and spell your full name for the tape recorder?

My name is

Okay do you have a middle initial mam?
No I don’t.

And what is your date of birth?

35)

Okay and your home address?

And that’s in the state of Oklahoma?

A Oklahoma.

Okay and what’s your zip code out there?
73127
Okay and your home phone number, is that where I'm calling you at?

It’s

Q

A

Q

A

Q

A

Q

A

Q

A 12 month, X *35 (12
Q

A

Q

A

Q

A

Q

A

Q Okay now we’ve talked about your grandson, Anthony or Tony...
A |

Uh-huh (yes).

Page 1 of 6
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Case# 04-2072 _
Detective Paul Lower — Staternent of Pauline Edwards

Q

A

e,

>'O>,O>.'O>,O<>,O>

Lo PO >0 >0 >0

A little bit and you told me that when Tony was nine years old is when he first moved in
with you?

Yes he was.

Okay and at the time he moved in, did he...did he have any disabilities or mental health
1ssues at that time? :

I'couldn’t see ‘em but he had some kind of mentally problem as a youngster.
In fact at age 12, what happened at age 12?

At age 12, I sent him to a place here called “Normal”

" Normal?

NORMAN

Okay.

It’s a house for the mentally thét graduates people with a problem.

Okay and he was there for how long?

Thnty days.

Thirty days and did they diagnose hun with any sort of disébility or mental health issue?

No. The only thing they say that this young man had a very strohg hate, deep down in

Okay and at some point after that, he moved to Lawton, Oklahoma to live with...

Yes with his father.

- With his father and then he returned back to your place?

Yes within about three months. ‘
In about three months and he hved there roughly till he was about 19 years old?

Yes he d1d

- Okay and then he began moving in with other family members?

"Yes he did.

Okay and so about four and a half years ago is when you think he came up towards the
State of Washmgton?
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Yes he did.

Okay and at some point, did he tell you if he was HIV positive when he lived with ybu in

Oklahoma? .
No. I found out when he was incarcerated.

Who told you that?

Tony called me from there.

Frdm jail?

Ycz;h.

Okay.

Screaniing and hollering an....

What did he tell you?

He said “Grandma, I’m HIV” and it slipped me really from there I really don’t know.
Okay about when was that. Do you remember?

Um, no, I can’t, I don’t know what month?

‘Do you know how old he was roughly? .

- Hewas 19, 20, or 21.

Okay and so he told you that the penal institution had informed him that he was HIV
positive?

Yes they said when he came in he was negative. When he went to get a checkup
concerning a job down there cooking, is when they found that he was HIV.

Okay and at some point, when he was released, he went to a hospital?
No, he came here. |

He came to your place?.

Yes he did.

I’'m sorry and he had an appendix problem?

Yes he did.
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And then he had to go to a hospital for that problem?

Yes he had to go to Baptist Hospital here and have surgery.

And Baptist Hospital, is that in Oklahoma?

Oklahoma City, Oklahoma.

Okay and is that like a big public hospital?

Yeah, yes, it’s a huge hospital.

So he went there fof his appendix and what happened while he was there?-

Yes.

And what happened while he was there?

They kept him overnight there.
Sure.

Cause he had no insurance...
Sure...

d“mc%eotorwamemdhgsmond date, and said ¢ Xégungeman, ArWhitfield -:onenf was
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No he wasn’t,

'And that...okay...and he told Tony to get a hold the mstltutlon that he was in and file

suit..

' He started out but we never did finish it?

Okay did you guys contact an attorney or how did you guys start off?

I called someone here, I think it was ——--—--- Porter

He’s a black lawyer.

Uh-huh (yes).
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And at that time I think he was out for money is the way he acted and financially we
wasn’t able.-

All right.

And Tony -----—--=-me--- - somebody, I can’t think who that was.

Okéy and

He just stopped it -=--=-=soeeeem- cause he was grown and I figured it he wanted to do 1t,

. you know, he had to do it cause I wasn’t there. I was there when the doctor told him

that.. that’s the only place I've been with Tony.

Okay and didn’t you tell me that was about the same time that Magic Johnson was
diagnosed? _

They was dxagnosed together and I have a very rehglon daughter that was here with me
doing that time.. _

Uh-huh (yes).

And she said “Mom,” she said “God will heal Maglc Johnson and Tony” those are the
words that she said.

Okay. ‘
And éh, he wasn’t ever, you know, to my lmowlédge been HIV while he was here.

Okay and do you remember what penal institution he was in that told him he was HIV
positive?

Let’s see...I'm gonna say McCloud. ..

McCloud...

McCloud, it’s near Oklahoma City, a little tiny town.
Okay is that the county for Oklahoma City...McCloud?

Yes.

Okay

Well I think that’s all my questions. Is there anything else that you think that’s important
while we have a statement going here?

No, will you let him know that I called please?
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Q Yes, let me turn this tape recorder off and P11 fill you in on all that here.
A Okay. - |
Q So I’m gonna stop the tape. It’s now 8:26 roughly Pacific Coast Time.

Transcribed: PVL:kc
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DECLARATION OF MAILING ,

0 ﬁﬁk‘p x,(i on the below date, placed in the U.S. Mail, postage
Yelope(s) addressed to the below listed individual(s):
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I am a prisoner confined in the Washington Department of Corrections (“DOC”), housed
at the Coyote Ridge Correctional Complex (“CRCC”), 1301 N. Ephrata Avenue, Post Office Box
769, Connell, WA 99326-0769, where I mailed said envelope(s) in accordance with DOC and
CRCC Policies 450.100 and 590.500. The said mailing was witnessed by one or more staff and
contained the below-listed documents. '
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I hereby invoke the “Mail Box Rule” set forth in General Rule (“GR”) 3.1, and hereby
declare under penalty of perjury under the laws of the State of Washington that the forgoing is
true and correct.

" DATED this 2 3%  dayof Vi , at Connell WA.

Signature
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