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INTRODUCTION

Petitioner Marvis J. Knight, Pro Se, hereby replies to the
State's Response of petitioner's PRP which Mr. Knight originally
filed in Thurston County as a CrR 7.8 Mation to Vacate Santance.
Thurstan County Superior Court transferred the CrR 7.8 Motion to
this Court far consideraticon as a PRP. This Court then ordered the
Jtate to respond. Mr. Knight subsequently received the State's
response which the State filed with the COA on Jan. 13, 2017.

The petitioner requested, and this Court granted, an extension of
time to file his reply to the State's response brief. This raply is
now timely filed on or before the March 15, 2017 deadline given by

this Court.

I. PROCEDURAL HISTORY

1. Petitiaoner's Grounds for Relief

a). April 1995 Court Proceedings

As argued in Mr. Knight's original CrR 7.8 Motion which was
transferred to this Court for consideration as a PRP, Mr. Knight
was befare the Thurston County Superior Court on April 3, 1995.
Under the cause number argued herein, Mr. Knight was facing a
charge by the State of Assault First Degree. The trial court and
Mr. Knight were preparing to chooss a jury far trial that same day.

During a brief recess, the S5tate conferred with Mr. Knight's



appointed counsel and offered Mr. Knight a reduced charge of
attempted manslaughter in exchange for a negotiated plea af guilty
to said crime.

Following the advice and recommendations of his court appointed
attorney, Mr. Knight entered into an Alford plea with the State by
pleading guilty to the crime of attempted manslaughter first

degree. Mr. Knight was sentenced that same day.

b). April 2000 Court Proceedings

Petitioner Marvis J. Knight was sentenﬁad on April 18, 2000 in
Thurston County Superior Court under cause numbers 99-1-00925-4 and
under 99-1-00591-4 following a jury verdict of guilty of two counts
of Assault Second Degree; two counts of Felony Harrasment; and one
count of Attempting teo Elude a Pursuing Police Vehicle.

Under the 99-1-00929-4 cause, Mr. Knight was also found to be =
persistant offender under the Persistent Dffender Accountability
Act. Mr. Knight now argues that one of thase prior strike
convictions used, was the 1595 conviction for Attempted
Manslaughter under the cause which Mr. Knight is now attacking, was
and still is a non-existent crime which has resulted in an invalid
judgement and sentence.

The State argues that this petitioner's PRP is time barred; and,
even if it were not time barred, therz was no prejudice suffered by
this petitioner. The State claims that the cause number under which
Mr. Knight now attacks was not used at the April 2000 POAA

sentencing hearing and, therefore, even if petitianer prevailed an
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the invalidity claim, it would not effect the persistznt offander
finding.

Mr. Knight excepts to the claims of the State's response arguments
and herein shows this Court why the 1995 judgement and sentence

under this csuse must be withdrawn and vacated, with prejudice.

IT. ARGUMENT TO STATE'S RESPONSE

Mr. Knight concedes that relief of his conviction under this
cause and by way of ccllateral challenge is extraordinary. This
Eau:t will not be expected to disturb this "already settled"
judgement unless this petitioner can meet the high standard of
showing this Court by a przponderance of thes evidence that there
was "constitutional error that resulted in actual and substantial
prejudice or naon-constitutional error invelving a fundamental
defect:that inherently resulted in a complete miscarriage of

justice." In re the Per. Restraint of Caats, 173 Wn.2d 123, 267

P.8d J2& (2011).

Mr. Knight asserts that he can and will demonstrate before this
Court both constitutional and non-constitutional error and
prejudice and, that Mr. Knight will meet the high standard tﬁat

this Court reguires.

a). RAP 16.4 and Petitioner's Standing

Under RAP 16.4(a), this Court may grant relief to this

petitionar as he is under unlawful restraint as definad by RAP



16.4(b) and (c).

RAP 16.4(b) definzs restraint. Mr. Knight asssrts he is under
restraint and has limited freedom and confinement because of a
court decision in a criminal proceeding under caussz number 99-1-
00929-4 and under cause number 95-1-00198-1.

RAP 16.4(c) defines the unlawful nature of thz restraint. Mr.
Knight contends that under RAP 146.4(c)(1), the decision in criminal
cause 95-1-00195-1 was entered without jurisdiction over the pETSON
of this petitioner and entered without subject matter jurisdiction.
That, under RAP 16.4(c)(2), the convictions in both causes, 95-1-
00199-1 and 99-1-00929-4, ware entersd by Thurston County Superiar
Court in violation of both due process and ex post facto under the
U.5. Constitution and the WA. State Constitution, as well as the
laws of this 5tate.

That, under RAP 16.4(c)(3), there are material facts which exist
that haves not been previously presented or hesard which, in the
interests of justice, require vacation of the conviction entered by
Thurston County Superior Court.

That, under RAP 16.4(d), Mr. Knight has no othesr remedies which are
adequate under thes circumstances to address the illegalities aréued
herein. Relief here may certainly be granted by the appellate court
under RCW 10.73.090 as the cause number Mr. Knight currently
challenges is an invalid judgement and sentence according to the

laws of this State.

b). RCW 10.73.090(1) and Facial Invalidity



Under RCW 10.73.090(1), no PRP can be filed more than ana year
after the petitioner's judgement becomes final unless the judgement
is invalid on it'é face. The general rule is that a sentence is
invalid on it's face if the sentencing court lacked ar exceeded
it's statutory authority to impose the sentence. See In re the

Pers. Restraint of Stockwell, 179 Wn.2d 588, 593, 316 P.3d 1007

(2013); In re the Pers. Restraint of Scott, 173 ln.2d 511, 916, 27

P.3d 218 (2012); and alsao Coats, 173 Wn.2d at 144.

As the court explained in In re the Personal Restraint of Toledo-

Sotelo, 176 Wn.2d 759, 297 P.3d 51 (2013), "...for a judgement to
-exceed the court’é statutory authority, we require mors than an
error that "invites the court to exceed it's authority;" the
sentencing court must actually pass down a sentencz not asuthorized

under the SRA." See Coats, 173 Wn.2d at 136.

c). Statutory Authority under the SRA

Mr. Knight has already argued in his CrR 7.8 Maotion at ssction
d)., page 10 that "attempted manslaughter" is not statﬁtarily
possible; that, it is a non-existent crime; and that, it is not
authorized under the SRA of 1981.

Mr. Knight previously pointed to State v. Dunbar, 117 Wn.2d 587,

817 P.2d 1360 (1951) which explained that, "... where a crime is
defined in terms of acts causing a particular rasult, a defendant
charged with Attempt must have spescifically intended to accomplish
that result." Id, at 590. The point to Mr. Knight's argument is

that Manslaughter is defined by a particular result - recklessness
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or negligence.

Further, S5tate v. Red, 105 Wn.App. 62, 18 P.3d 615 (2001)

established that attempted manslaughter is not statutorily

possible. And, in State v. Tarrer, 140 Wn.App. 166, 165 P.3d 35

(2007) the court reasoned that since the conviction was non-
existent, he could not plead guilty to it and the judgemant and
sentence was set aside (",.if the plea was not valid when entered,

the trial court must set it aside.") See State v. DeRosia, 124

Yn.App. 138, 148, 100 P.3d 331 (2004)).

d). Distinguishing State v. Majors

The State has slready conceded in it's response that Mr. Knight
has indeed raised suthority for the invalid judgement and th= non-
existent crime. See Response at page 7, Appendix A. Indzed, there
is overwhalming case lauw authm;ity which supports Mr. Knight's
invalidity claim,

Howsver, in the same breath, ths State attempts to suggest that
this Court may be willing to uphold the plea in Mr. Knight's 1885
judgamant becauss, under the circumstances here, the invalidity is
not clesarly apparent from the face of the judgemznt and sentence.
In support of this argumesnt, thz State cites and relies heavily on

a single state case - State v. Majors, 24 Wn.App. 481, 603 P,2d

1273 (1979).
Mr. Knight's case is substantially distinguishable from that of
Majors in several respects. Primarily, the defendant in Majors pled

guilty to a lesser crims for which there was statutory authority
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.and provision; secondly, Majors also pled guilty to ths habitual
criminal statute; and, the defendant in Majors argusd that a
supplemental information was defective and void. The Suprems Court

in State v. Majors, 94 Wn.2d 354, 356-57, 616 P.2d 1237 (1980) made

it clear that Majors (in 24 Wn.App. 481) did not stand for the
proposition that any and all rights preceding a plea are waived by
it. The Supreme Court in Majors ultimastely rejected Majors claim
and stated, "... inasmuch as the petitioner's attack on the
supplemental information was not jurisdictional and petitioner was
concededly not misled by the technical defect, ws hold he must he
neld to the terms af the plea bargain." Sze Majors, 94 Wn.2d at
358.

The circumstances in Mr. Knight's 1595 judgement are clearly
distinguishable and opposite from that of Majors. Mr. Knight pled
to a2 non-existent crime for which there was no statutory autharity;
Mr. Knight's judgement is facially invalid - he does not complain
of any "supplemental’ document or "technical" defect; and, Mr.
Knight's claims are certainly jurisdictional and violate due
process and ex post.facto under the U.S. Constitution, Amend. XIV,
§1 and WA. Constitution, Art. 1, §3.

The Majors Court in our State has previously and distinctly spelled
out that & defendant does not waive all claims preceding a plea
bargain, which include those constitutional vialations which were

not inhersnt in the ples praocess. See Majors, 94 WUn.2d at 356-57.

e). Ex Post Facto - Statutory Authority

(74



Mr. Knight points this Court to In re the Pers. Restraint of

Thompson, 141 Wn.2d 712, 10 P.3d 380 (2000) which is mare on point
with the claims herein argued,

When there is no stetutory authority for the canviction, ex post
facto is violated. Thompson argued that his "... plea agreem=nt
shows that [he] was charged with first degree rape of a child,
which did not become a crime until nearly two years after the
offense or offenses occurred." See Thompsan, 141 Wn. 2d at 719.
From this fact, the court concluded: "... we find the judgement and
sentence invalid on its face, and consideratiaon of the marits of
Thompsaon's PRP is not barred by the one-ysar time limit of RCW
10.73.090." The court in Thompson further found that his conviction
for an offense which was not criminal at the time he committed [the
crime] is unlawful and a miscarriege of justice.

The State here insists that this Court should hold Mr. Knight to
the na2gotiated plea. Although ths State admits that attempted
manslaughter is a non-esxistent crime, they characterize it as hsing

"technically" non-existent. See State's Response, Appendix A,

m
s

page 12.

The Stete also suggests that the error is not evidenced from the
documants pfesented and offered by Mr. Knight, but then admits that
the court has authority to look to charging documents, pleas,
verdicts, and statements of thsz defendant on ples of guilty.

The petitioner included in his CrR 7.8 Motion four separate
appendicas that clearly evidence the invalidity and jurisdictional

challenges:

* App. A - Verbatim Report of Proceedings of 1995 Sentencing;
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* App. Judgement and Sentence of 18985;

* App. C - Statement of Defendant on Plea of Guilty of 1995;

L=
i

* App. Exceptional Sentence Findings/Conclusions of 1995,
Ironically, these documents offered in Mr. Knight's CrR 7.8
Motion neither cite, speak, or point to a single statutory
violation or provision for which Mr. Knight was found guilty and
convicted.
Indeed, the court in Coats emphasizes that in making the facial
validity determination, it historically haes not limited it's revieuw
to the four corners of the judgement and sentence. Instead, the
court considered "documents that reveal some fact that shows the
judgement and sentence is invalid on it's face because of legal
error." Coats, 173 Wn.2d at 138-39.
Mr. Knight's offered appendices ares clearly evidsnt that legal
error has occurred in this case and that a miscarriage of justice
has resulted. Moreover, Mr. Knight invites this Court to view the
State's own appendices - particularly the Amended Information in
Appendix 2 of the State's Response which evidences the illegality
of the charging of "attempted" manslaughter.
Lastly, the State argues that Mr. Knight's submitted esppendices A
and C do not help petitioner. Howsver, due process requires that a
guilty plea be knouing,-vuluntary, and intelligent. Boykin v.
Alabama, 395 U.5. 238, 242, 89 S.Ct 1709, 23 L.Ed.2d 274 (1969).
Mr. Knight has already raised this issue in his gpening CrR 7.8
Motion at page 6-B. Mr. Knight herein reasserts the constitutional

n

violation of due process under the U.5. Const., Amend. XIV, §1: WA,
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Const. Art. 1., 83,

The State sesms to argue that ths knowledge requiremsnt for Mr.
Knight's plez was éatisfied by his Statement of Defendant on Plea
of Guilty. See Appendix C, and above. However, as the court
explained in Thompsaon, the knowledge requirement was heightened in
a subseguent case after Majors, the case to which the State relies.

In the casz of In re the Pers. Restraint of Hews (Hews II), 108

Wn.2d 579, 741 P.2d 983 (1987), the court specifically rejected the
State's view of the Majors holding that, "... a defendant need not
be aware of the nature of the charge to which he ultimately pleads
or understand that the facts he admits to constitute that offense."
See Hews II, 108 Wn.2d at 590.

As a result of thase holdings and cleerly sstablished law aof this
State, and in light of the clear invalidity of Mr. Knight's
judgement in this cause, the State's arguments under Majors is not

persuasive and must fail.

2. Prejudicial Effect

In the States Respansa at section C., pages 13-15, the State
cantends that even if pstitioner's PRP ware not time barred,
petitioner could not prevall because2 he cannot demonstrate any
prejudice from the 1995 judgement.

Mr. Knight excepts to the States contention and hereby brings forth
the following prejudicial issuss that demonstrate the magnitude of

both constitutional and non-constitutionsl claims.



a). Prior Convictions

The State notes at section C., page 13 of their response that
petitioner is serving a life without possibility of parole sentence
dus to convictions for three most serious offenses pursuant to RCU
9.94A.570 and RCW 9.94A.030(38). The State concedes that attempted
manslaughter is not a most serious offense (indeed, attempted
manslaughter is not statutorily possible).

The State's carefullQ crafted wording seems to suggest (although
without full commitment) that, slong with the current strike for
the two assault second degrees in cause 99-1-00529-4, there was
alsa a prior second degree assault in petition=r's criminal
Nistory. That prior offense, along with a prior robbery sscand
degree, were the two '"'most serious offenses" used under RCU
9.94A.030(33) to determine that the petitioner was a persistent
offender under the FOAA.

Mr. Knight attests this Court nesd look no further than the four
corners of the 99-1-00929-4 Judgement and Sentencs at page 2 that
thz State offers in Appendix 1 of the Stats's Response. The prior
sacond degree assesult of which the State speaks is a juvenile
offense to which Mr. Knight was sentenced on June 30, 1992 - = time
when Mr., Knight was fourtzen years of ags.

This conviction in juvenile court cannot be usad in calculating a
persistent offender score under 9.54A.030. While Mr. Knight
concedes that the legislature has provided that certain "most
serious offenses" of a juvenile may be counted, it may only be dene

when proper transfer to adult court has taken place.
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Such is not the case here. The criminal history portion of the J&S
here at page 2 clearly shouws that conviction took place in Juvenils
court. Therefare, the States suggestive argument fails. If that
juvenile offense was used for sentencing purposes, the illegality
wguld require reversal.

Instead, Mr. Knight offers this Court the actuzl circumstances
surrounding the sentencing in 2000 under cause 99-1-00929-4, argued

belouw.

b). Persistent Offender

On March 2, 2000 Mr. Knight was found guilty by jury verdict in
two separate cause numbers: 99-1-00529-4, two counts of assault
second degree and two counts of felony harrasmant; and, $9-1-00591-
4, Bttempting to elude 8 pursuing police vehicle.

On April 18, 2000 the Honorable Gary R. Tabor, presiding Thurston
County Superior Court Judge, hzld a sentencing hearing on behslf of
Mr. Knight in regards to those cause numbers. See Sentencing
Hearing of April 18, 2000, Appendix B of this reply (note: as the
State has raisad sentencing guestions as to the use of prior
canvictions and the dsnial of prejudicial effect of petitionsr's
judgement in this cause, Mr. Knight now offers this sentencing
transcript in rebuttal).

Present for the State was Deputy Prosecuting Attorney Jon Tunheim.
Mr. Knight was also present with his court appointed counsel,
Robert G. Grey. Prior to pronouncing Mr. Knight's psrsistent

offander sentence under ceuse 99-1-00529-4, Judge Tahor makes the
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following statement and ruling:

"It is this Court's opiniaon thet the two prior convictions
which constitute strikes in this case, that is Cause No.
95-1-00159-1, which occurred on April 3rd, 1955, attempted
manslaughter in the first degree=, and Causs= No.
97-1-01382-1, robbery in the sescand degree which which
pccurred on October Z4th, 1997, having been shouwn to
be convictions of this defendant, Mr. Knight, are inde=ad
qualifiers as prior convictions under Suhsection (29) of
RCW 9.94A.030, and that a conviction of anather strike in
this specific situation then brings into play the
persistent offender provisions. That is the conclusian
that Ilive reached after considering all of the authorities
that have been cited to me as well as statutes and cases
concerning this particular area of law."

See Appendix B, page 30, lines &4 thru 18.

Cleesrly, Thurston County Superior -Court used the invalid
judgement in this cause to find that Mr. Knight was a persistent
offendar in the 85-1-00%29-4 cause,

The sentencing court clearly expressed that the prior convictions
were "indeed guelifiers" under RCW 9.94A.030. Likewise, contrary to
the Stats's argument'!s concerning documents that may be used to
determine invalidity, this Court may certainly look to the
sentencing hesring for determination.

Again, as Mr. Knight has already argued, ths Coats court gmphasized
that it has not historicslly limited itself to the four corners of
the judgemznt and sentence. Rather, the court may cansidear

"documz=nts that reveal some fact that shows the judgement and

ot

senteznce is invalid on it's face bscause of legal erraor." Coats,
173 Wn.2d at 138-39.

Our Supreme Court in In re the Pers. Restraint of Carrpier, 173

Wn.2d 751, 272 P.3d 209 (2312) elaborated on the Coats statemsnts.



After discussing Coats, the court stated:

"Our precedent should not be read to impose a
bright-line rule or an exhaustive list of docum=ants
that we may consider in determining whether a
judgement and sentsnce is "valid on it's face.™
RCW 10.73.090(1). Rather, it permits consideration
of documents that bear aon the trial court's suthority
to impose a valid judgemznt and sentence.!

See Carrier, 173 Wn.2d at BOO.

Thus, Mr. Knight has made a showing of prejudice. The State's
argument's concerning petitioner's lack in demonstrating prejudice

has no merit and must necessarily fail.

c). Jurisdiction

Likewise, the State cannot stand on any jurisdictional
argumants as to the invalidity of the judgement and szntence in
19?5. Even if the State could somehow persuade this Court into s
convincing argument on the use of the prior convictien as being
valid, the jurisdictional issuess would still not allow the
convictien to be used.

Although Mr. Knight's juvenile conviction in adult court could in
theory be used as a strikz under the PUOAA of RCW 9.54A, thes Stats
must first show that the transfer to adult court was proper. In Mr.
Knight's case, this showing could not be accomplished by th=z State.
The State cannot show that the statutory prereguisites to transfer
wera met becsuse they were in fact not met.

The importance of compliance with the requiremasnt of declining

juvenile jurisdiction are mandatory. See State v. Saenz, 175 Un.2d




167, 283 P.3d 1094 (2011). Mr. Knight here merely informs this
Court that violations of dus process under the U.S5. Constitutian,
Amend. XIV, §1 and WA. Constitutional Article 1, §3 come into play.
Mr. Knight's CrR 7.8 Motion did not raise declines hearings or
juvenile jurisdiction and anly does so now in response to the
State's aséertinns that no prejudice can bes shown or that Mr.
Knight can in no way prevaill as a result of the 19%5 invealid
judgement,

Further, Mr. Knight's position on jurisdictionsl issuss far
reliance aon further proof of prejudice is similar to that of State

v. Knippling, 166 Wn.2d 93, 206 P.3d 332 (2009). Mr. Knight would

contend that even though his 1595 original charging information
accused Assault First Degree (which could automatically be filed in
adult court), the plea to a lesser offsnse (the non-existent
attempted manslaughter) would have mandated that he be returnsd to
juvanile jurisdiction under the requirsments of farmar RCU
13.40.110(1)(a).

In Mr. Knight's 1395 plea to the lesser offenss (althoﬁgh nan-
existent), there was no decline hearing, and he was nevertheless
sentenced in adult court. The State has no legal authority to
challaenge this constitutional jurisdicticnal violation and Mr.
Knight hareby shows this Court further prejudice sufferad as a

result of tne invalid judgement.

d). Offender Scaore

In addition to the actual substantial prejudice Mr. Knight has
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already shown this Court, and even compounding the prejuogicial
effect of this cause, is the State's argument cancerning Mr.,
Knight's offender score. See State's Rzsponse, section C., page 14,
The State's submitted Appendix 1 caontains an Order Amznding the
Judgement and Sentence in cause number 99-1-00929-4, Specifically,
the two counts of Felony Harrasment were vacated pursuant to double
jeopardy claims.

The State also calculated the 1995 invalid judgemzant and sentencs
of which Mr. Knight now complains; and, the State also calculsted
the current offense in which it was sentencing Mr. Knight - Cause
number 99-1-00591-4. Ses State's Appendix 1, Judgement znd
Sentence, page 1 at bottom.

Therefore, the sentencing court in 2000 not only used the
prejudicial invalid 1595 conviction for purposes of the POAA, it
has also miscalculated Mr. Knight's offender score with respect to

the 99-1-00928-4 cause,

III. CONCLUSION

Mr. Knight refers back to tha rzlief hs requested in his
original CrR 7.8 Motion to Vacate Sentence. Vacation of the invalid
1995 Judgzment in this cause is proper.

In the.alternative, remand and reversal back to the Superior Court
of Thurston County for a factual determination hearing on hou to
procesed.

Mr. Knight notes that a period of nearly 22 years has elapsad since

the invalid judgement. In light of this fact, dismissal of the
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charges with prejudice is wesll within the jurisdiction and
discretion of this Court.

Lastly noting, before Mr. Knight can proceed under cause 95-1-
00529-4 in terms of the POAA finding and sentence, this current
cause must be fully addressed. Mr. Knight therefore reassefts this
Court's ability to grant him appointed counsel upon reversal and
remand in order to address the numerous issues and claimé presented

and raised here.

Respectfully Submitted and Dated this ~day of March, 2017.

7N
Marvis J. éZight é§7

Pro S Petitiocner

Clallam Bay Corrections Center
1830 Eagle Crest lay

Clallam Bay, WA. 98326
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IN THE COURT OF APPEALS

- OF THE-STATE OF WASHINGTON— -~ .

DIVISION I

IN RE THE PERSONAL
RESTRAINT PETITION OF:

NO. 49521-0-lI

PERSONAL RESTRAINT

)

)

) RESPONSE TO
)

) PETITION

MARVIS J. KNIGHT
Comes now Jon Tunheim, Prosecuting Attorney in and for
Thurston County, State of Washington, by and through Carol La
Verne, Deputy Prosecuting Attorney, and files its response to
petitioner's personal restraint petition pursuant to RAP 16.9.
L. BASIS OF CURRENT RESTRICTIONS ON LIBERTY
Marvis J. Knight is currently in the custody of the Washington
Department of Corrections (DOC), serving a sentence of life without
the possibility of parole. He was sentenced on April 18, 2000,
following a jury t}ial in which he was found guilty of two counts of
second degree assault and two counts of felony harassment. See
Appendix 1, Judgment and Sentence, Thurston County Cause No.

99-1-00929-4.1

1 Knight has designated his appendices with letters. The State will use numbers
for its appendices.



The State has no information to indicate that the waiver of the
filing fee pursuant to RCW 4.24 430 is improper.
Il. STATEMENT OF PROCEEDINGS

In this collateral attack, Knight is seeking to reverse his
conviction in Thurston County Cause No. 95-1-00199-1. The
judgment and sentence was entered on April 3, 1995, sentencing hirﬁ
to 38 months in prison following his plea of guilty to one count of
attempted manslaughter in the first degree. Appendix B to Petition.
He brought this matter as a CrR 7.8 Motion to Vacate Sentence in
Superior Court, which transferred it, over Knight's objection, to this
court as a personal restraint petition (PRP).

Knight was charged with one count of first degree assault on
February 6, 1995. Appendix 2 at 1. While a jury panel waited to
begin voir dire, the State amended the information to charge one
count of attempted first degree manslaughter. Appendix 2 at 2.
Knight entered an Alford? plea to that charge. Appendix A to Petition

at 56; Appendix C to Petition. It was an exhaustively negotiated

resolution. Appendix A to Petition at 34-41.

2 North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970).
2




Knight has long since served his sentence in 95-1-00199-1.

He does not owe any legal financial obligations (LFOs). Appendix 3.

There was no direct appeal. In a motion dated December 8, 2003,
Knight brought a CrR 7.8 motion in Superior Court seeking to
withdraw his guilty plea. Appendix 4. In an order entered on January
9, 2004, the Superior Court denied the motion. Appendix 5. No
appeal was filed.

Knight now brings this untimely PRP in an effort to reverse the
conviction for attempted manslaughter and withdraw his guilty plea.
He claims per se prejudice because, since there is no such crime as
attempted manslaughter, his plea was constitutionally invalid. Petition
at 9-10.

1. RESPONSE TO ISSUES RAISED

A. APRPis dif_ferent from an appeal.

A personal restraint petition is not an appeal. It is a collateral
challenge to a judgment and sentence, and relief granted in a

collateral attack is extraordinary. In re Pers. Restraint of Coats, 173

Wn.2d 123, 132, 267 P.3d (2011). A PRP filed within one year after

the judgment and sentence becomes final may raise any grounds for



relief, but the petitioner bears a higher burden than on a direct appeal.

Id. A petitioner must demonstrate by a preponderance o%ﬁ’[ﬁé-
evidence that he or she has suffered a constitutional violation which
caused actual and substantial prejudice, or that there occurred a

nonconstitutional error that inherently resulted in a complete

miscarriage of justice. Id.; In re Pers. Restraint of Brett, 142 Wn.2d

868, 874, 16 P.3d 601 (2001).
A manifest constitutional error may be raised for the first time
on appeal. RAP 2.5(a)(3). It may also be raised for the first time in a

personal restraint petition, which is a civil action. |n re Pers. Restraint

of Ticeson, 159 Wn. App. 374, 383, 246 P.3d 550 (2011). However, a
personal restraint petitioner does not have the presumption of
prejudice, and must demonstrate that the constitutional error had
“identifiable and practical consequences” on the trial. Id. If he cannot
do so, a failure to raise the issue below constitutes a waiver. Id.
On direct appeal, the burden is on the State to establish
beyond a reasonable doubt that any error of
constitutional dimensions is harmless. . . . On collateral
review, we shift the burden to the petitioner to establish

that the error was not harmless.

In re Pers. Restraint of Hagler, 97 Wn.2d 818, 825-26, 650 P.2d 1103




B. This PRP is time-barred.

RCW 10.73.090(1) provides that no collateral attack on a
conviction may be brought more than one year after the judgment
becomes final, providing that the judgment is valid on its face and
rendered by a court of competent jurisdiction. RCW 10.73.090(3)
defines “final™:

(3) For the purposes of this section, a judgment
becomes final on the last of the following dates:

(a) The date it is filed with the clerk of the trial
court;

(b) The date that an appellate court issues its
mandate disposing of a timely direct appeal from the
conviction; or

(c) The date that the United States Supreme
Court denies a timely petition for certiorari to review a
decision affirming the conviction on direct appeal. The
filing of a motion to reconsider denial of certiorari does
not prevent a judgment from becoming final.

The time bar is mandatory, unless one of the exceptions in

RCW 10.73.100 applies. In re Pers. Restraint of Bondé, 165 Wn.2d

135, 140, 196 P.3d 672 (2008).
RCW 10.73.100 provides a list of six exceptions to the one-
year time limit.

(1) Newly discovered evidence, if the defendant
acted with reasonable diligence in discovering the

5



evidence and filing the petition or motion’

o (2) The statute that the.defendant was convicted .

of violating was unconstitutional on its face or as
applied to the defendant’s conduct;

(3) The conviction was barred by double
jeopardy under Amendment V of the United States
Constitution or Article 1, section 9 of the state
Constitution;

(4) The defendant pled not guilty and the
evidence introduced at trial was insufficient to support
the conviction;

(5) The sentence imposed was in excess of the
court’s jurisdiction; or

(6) There has been a significant change in the
law, whether substantive or procedural, which is
material to the conviction, sentence, or civil proceeding
instituted by the state or local government, and either
the legislature has expressly provided that the change
in the law is to be applied retroactively, or a court, in
interpreting a change in the law that lacks express
legislative intent regarding retroactive application,
determines that sufficient reasons exist to require
retroactive application of the changed legal standard.

This list is both exclusive and mandatory. State v. Wade, 133

Wn. App. 855, 870, 138 P.3d 168 (2006).

1. This Judgment and Sentence is not facially
invalid.

A facially invalid judgment and sentence is not subject to the
one year time bar. RCW 10.73.090(1). A judgment is not facially

invalid unless it exceeds the statutory authority of the sentencing

court. “Not every error will make a judgment facially invalid.” In re the



Pers. Restraint of Toledo-Sotelo, 176 Wn.2d 759, 767, 297 P.3d 51

(2013). Knight maintains that the judgement and sentence is facially
invalid because the court had no authority to accept a plea to, or
Impose a s_entence for, a crime which does not exist. Petition at 9.

There is some authority for Knight's argument. In Coats, the

court noted that it has found facial invalidity where the defendant was

convicted of a nonexistent crime. Coats, 173 Wn.2d at 135. The
Court of Appeals has held that there is no such crime as attempted
manslaughter. State v. Red, 105 Wn. App. 62, 66, 18 P.3d 615
(2001), review denied, 145 Wn.2d 1036, 43 P.3d 20 (2002).
However, the appellate courts are willing to uphold a plea to a
nonexistent crime under some circumstances, and those
circumstances are not apparent from the face of the judgment and
sentence.

In State v. Majors, 24 Wn. App. 481,603 P.2d 1273 (1979), the

defendant was charged with first degree murder. He pled guilty to a
reduced charge of second degree murder and to a charge that he was
a habitual criminal. His sentence was life in prison. Id. at 482. He

appealed on the grounds that the habitual criminal information was



defective in that some convictions which formed the basis of the

habitual criminal allegation actually occurred after the murder, in
effect meaning that it was impossible for him to be a habitual offender
at the time of the murder. |d. While acknowledging that a guilty plea
did not preclude the appeal, the analysis is different when the plea
results from a plea bargain. |d. at 483. The Court of Appeals said:
A guilty plea entered to a crime or crimes carrying a
lesser penalty than the crime originally charged, as the
result of a plea bargain, precludes review of the
sufficiency of the information or the existence of the
crime charged. The defendant bargained for the
sentence imposed, not the crime, to avoid the risk of a

heavier penailty.

Id., emphasis added. The court further cited to People v. Foster, 19

N.Y.2d 150, 154, 225 N.E.2d 200, 278 N.Y.S.2d 603 (1967) for this
language:

While there may be question whether a plea to
attempted manslaughter is technically and logically
consistent, such a plea should be sustained on the
ground that it was sought by the defendant and freely
taken as part of a bargain which was struck for the
defendant’s benefit.

Majors, 24 Wn. App. at 483,

The Supreme Court affirmed. State v. Majors, 94 Wn.2d 354,

616 P.2d 1237 (1980). That court found it significant that Majors was



represented by counsel during all stages of plea bargaining and that

he was aware of the consequences. “In effect, the petitioner

bargained for a sentence by accepting a habitual criminal status.” |d.

at358. The court further quoted Keto v. United States, 189 F.2d 247,

251 (8™ Cir. 1951) for the following:

It would create an intolerable situation if defendants,

after conviction, could defer their attacks upon

indictments or informations until witnesses had

disappeared, statutes of limitation had run, and those
charged with the duty of prosecution had died, been
replaced, or had lost interest in the cases.

Majors, 94 Wn.2d at 358-59.

From these authorities, it appears that even if the crime to
which the defendant plead guilty is technically nonexistent, the
appellate courts will nevertheless affirm a conviction where the
defendant has negotiated for that result. Here it is clear that Knight's
attorney negotiated tenaciously for the offer of attempted
manslaughter. Appendix A to Petition at 34-41. Knight got a very
good deal. He faced a recommendation of 38 months, even as an
exceptional sentence upward, rather than the 93 to 123 months he

was facing if convicted at trial of the original charge. Appendix A to

Petition at 35. His attorney persuaded the prosecutor to recommend



38 months rather than the 48 months originally offered. Appendix A

to Pe‘_c"i{i-on‘at 376. 7Knight sard;atheu_n_derstoodthe;]eggtl_atlons aaa
wanted to take the offer. Appendix A to Petition at 41-42. Under the
holding of Majors, Knight should be held to his bargain.

In other circumstances, the courts have distinguished Majors.

In State v. DeRosia, 124 Wn. App. 138, 100 P.3d 331 (2004), the

defendant entered an Alford plea to second degree felony murder
predibated on second degree assault of a child, as charged. The
State made no concessions, promises, or reduction of the charge or
sentence recommendation in exchange for his guilty plea. Id. at 141-

42. While the case was on appeal, the Supreme Court decided In re

Pers. Restraint of Andress, 147 Wn.2d 602, 56 P.3d 981 (2002),
holding that an assault cannot be the predicate for a second degree
felony murder charge. DeRosia, 124 Wn. App. at 142. DeRosia had
pled to a nonexistent crime.

The court in DeRosia held that Majors did not apply because
there was no plea bargain. DeRosia had pled as charged without any
promises or concessions from the State. “It was not a ‘negotiated

plea bargain’ in any meaningful sense.” 1d. at 145. In addition, the

10



court said that Majors is limited to “circumstances where the factual

basis for the guilty plea . . . supports more severe charges.” Id. at

145-46. That did not apply to DeRosia. Id. at 146. The court in
DeRosia further discussed the Supreme Court opinion in Majors that
the defective information was a “technical defect” because the
defendant had originally faced charges with much more severe
penalties. DeRosia, 124 Wn. App. at 147. The Andress decision
rendered the second degree felony murder charge more than a
technical defect. DeRosia, 124 Wn. App. at 147.

Knight cites to State v. Dunbar, 117 Wn.2d 587, 817 P.2d 1360

(1991). Inthat case, the defendant was charged with attempted first
degree murder by two alternative means, one of which was creating a
grave risk of death by extreme indifference. Id. at 588. The trial court”
granted the defendant's motion to dismiss. That dismissal was
upheld on appeal because a crime which does not require an intent
cannot be the basis for an attempt to C.ommit that crime. Id. at 594-
95. The differences between Dunbar and this case, of course, are
that Dunbar did not negotiate for that charge and moved to dismiss in

the trial court. Knight not only agreed to plead to attempted

Li



manslaughter, he made no effort to challenge the plea on the grounds .

of a nonexisté_r_]{ cgime for t(&énty yeéhrsﬁ. .
The willingness of the court to hold a defendantto a negotiated
plea even though the crime to which he plead is technically a
nonexistent one means that facial invalidity does not result merely
from the fact of a judgment. It may or may not be error, depending on
the circumstances of the manner in which the plea was reached. But
facial invalidity means that the document itself evidences the
invalidity, although the court has also looked to charging ddcuments,
| verdicts, plea statements, and statements of the defendant on plea of
guilty. Coats, 173 Wn.2d at 140. Here, the Statement of Defendant
on Plea of Guilty, Appendix C to Petition, does not help Knight, and
the transcript of the sentencing hearing, Appendix A to Petition, which
he asks this court to consider, amply demonstrates that his plea to
attempted manslaughter was vigorously negotiated. It also resulted in
a very good outcome for Knight.
The bottom line is that because the judgment and sentence is

not facially invalid, Knight cannot avoid the one-year time limit of

RCW 10.73.090 and his petition is time-barred.

12



C. Knight has suffered no prejudice from his conviction
for a technically nonexistent crime.

If the judgment and sentence is facially valid, a time-barred
petition will be dismissed even if the petitioner demonstrates

prejudice. Toledo-Sotelo, 176 Wn.2d at 769-70. Likewise, even if

this PRP were not time-barred, Knight could not prevail because he
cannot demonstrate any prejudice from this conviction. As noted
above, he ié serving a life sentence without the possibility of parole
because he has been convicted of three most serious offenses
pursuant to RCW 9.94A 570 and RCW 9.94A.030(38). Attempted
manslaughter is not a most serious offense. RCW 9.94A.030(33).
Manslaugh‘ter inthe first degree is a class A felony. RCW 9A.32.060.
A criminal solicitation or criminal conspiracy to commit a class A
felony is a most serious offense, but an attempt to so do is not. RCW
9.94A.030(33)(a).

Knight was convicted of two counts of second degree assault in
Cause No. 99-1-00929-4. Appendix 1at 1. Second degree assaultis
a most serious offense. RCW 9.94A.030(33)(b). He had one prior

conviction for second degree assault. Appendix 1 at 2. His prior

13



criminal history also included second degree robbery, which is also a

- most serious offense. Appendix 1 at2; RCW 9.94A 030(33)(0). Even
if his conviction for attempted manslaughter were to be reversed, he
would still be in prison for life.

The attempted manslaughter conviction had no effect

whatsoever on his current situation. It added one point to his offender

score at the time he was sentenced as a persistent offender. At that
time his score was 14 for the second degree assault charges and 10
for the felony harassment charges. Appendix 1 at 2. The standard
range tops out at an offender score of nine. RCW 9.94A.510. In any

event, the standard range was irrelevant because he was sentenced

as a persistent offender. One less point in his offender score would

have made no difference.

As aresult of his conviction for attempted manslaughter Knight
served 38 months less any good time-he earned. Itis apparent from
his criminal history that he was out of prison and able to commit
second degree robbery in 1997 and second degree possession of
stolen property in 1999 before committing the two second degree

assaults and two felony harassments that resulted in his life sentence.

14



He has suffered no prejudice from a conviction for attempted

manslaughter.

[\VV. CONCLUSION

This PRP is time-barred, but even if it were not, Knight has
failed to show prejudice. For both of these reasons the State
respectfully asks this court to deny and dismiss this PRP.

RESPECTFULLY SUBMITTED this /3™day of January, 2017.

JON TUNHEIM
Prosecuting Attorney

Uhsef Loafoune

CAROL LA VERNE, WSBA #19229
Deputy Prosecuting Attorney
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CORRECTED CERTIFICATE OF SERViCE | -

P pet (M
2011 FEB 28 AH10: 0¢
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I certify that [ served a copy of the State’s Respo'u_usq to Personal Restraint

~ 7 Petition, on all parties or their counsel of redﬁi’@;@ﬁfﬂjﬁ__agﬁ@ ‘below-as

:
b

follows:

Electronically transmitted:

TO: DEREK M. BYRNE, CLERK
COURTS OF APPEALS DIVISION II
950 BROADWAY, SUITE 300
TACOMA, WA 98402-4454

--AND VIA US MAIL--

MARVIS J. KNIGHT, #7346438
- CLALLAM BAY COR CENTER

1830 EAGLE CREST WY
CLALLAM BAY, WA 98326

I certify under penalty of perjury under laws of the State of

Waéhington that the foregoing is true and correct.

Dated this _/ ? day of January, 2017, at Olympia, Washington.

"

irie Jones S




DECLARATION OF SERVICE BY MAILINK

I, Marvis J. Knight, swear under the penaltiE3FaR A8 cifulby Saf
the State of Washington, that on the day of M%%Eﬁ?i?%%%ﬁﬁiﬁﬁHa
true and correct copy of the foregoing Petitiunegls Reply HBrief was
deposited in the Clallam Bay Correctional Centeriméiifﬁﬁ%féﬁﬂgﬁg

addressed to:

Court of Appeals, Division II
Attn: Court Clerk
950 Broadway, Suite 300
Tacoma, WA. 98402-4454

and, to:

Thurston County Prosecutors Office
Attn: Carol La Vern=z, Deputy Prosecutaor
2000 Lakeridges Drive S.W.
Olympia, WA. 98502

Dated this 26 day of March, 2017

i, o Ao
W/{#’

Marvis J. Knight

Pro Se Petitioner

Clallam Bay Corrections Center
1830 Eagle Crest lay

Clallam Bay, WA. SB326
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SUPERIOR COURT OF WASHIN&TQP&E

”}UR
COUNTY OF THURSTON  tqudst - = * -7 WASH
STATE OF WASH]]\GTON Plamnf‘f ‘m A0 34
S S S R Cl 99 929 e = S SR _—

MARVIS J. KNIGHT, o

Defendant.

SID.WA 14370751
DOB: 02/06/1978

aeT

| JUDGMENT AND SENTENCE (15)

Persistent Offender

1.1 A sentencing hearing was held and the defendant, the defendant's lawyer and the deputy prosecutor were present.

[. HEARING

II. FINDINGS

There being no reason why judgment should not be pronounced, the Court FINDS:

2.1 CURRENT OFFENSE(S): The defendant was found guilty on Apesaleaeeg. M ARSH 2, 2000

(Date}
by [1plea [¥Jury-verdict [] bench wial of:
CRIME RCW DATE

I. | AesancT IN RE SECOD DEGREE Qh.56. a2 41479
L. FELOMY Heeaasm g T QA. 4. 020 o[ iif 95
E_ A’sSAu»LT W Me Seto~D \DT.‘L.REE' gA. 36-02( Y/J‘l/?f;‘
v FEwor~ Hagomsongat %A.46. 020 qllq{‘?‘?
as charged in the First Atnended Information.
[1 A special verdict/finding for use of firearm was returned on Count(s) . RCW 9.94A.125, 310

[l

(]
[l

A special verdict/finding for use of deadly weapon other than a firearm was retumed on Count(s)
RCW 59.94A.125, 310

A special verdict/finding of sexual motivation was returned on Count(s) . RCW9.94A 127

The defendant was convicled of vehicular homicide which was proximately caused by a person driving a vehicle while
upder the influence of intoxicating liquor or drug or by the operation of a vehicle in a reckless manner and is Ihcn:i'orc
a violent offense. RCW 9.94A.030

This case involves kidnapping in the first degree, kidnapping in the second degree, or unlawfu[ imprisonment as defined
in chapter 9A 40 RCW, where the victim is a minor and the offender is not the minor's parent. RCW 9A.44.130

The court finds that the offender has a chemical dependency that has contributed to the offense(s). RCW 9.94A.

Current offenses encompassing the same cnm.ma[ conduct and counting as one crime in determining the offender score are
(RCW 3.94A.400):

Other current convictions listed under different cause numbers used in calculating the offender score are (list offense and

cause number): 49-[-5F/(- ¢

W.S.P. [DENT. A R
j - s

MR

0U—9=10490=4

JTUDGMENT AND SENTENCE (IS) (Felony)
‘l@ (RCW 9.94A.110, .[20)(WPF CR 84.0400 (8/1999)) Page |



2.2 CRIMINAL HISTORY (RCW 9.94A.360):
CRIME DATE QF SENTENCING COURT DATE OF Aord | TYPE |

o BEE S e = | SENTENCE | (County & Stare) | CRIME _ ,,;‘%l%lh , %gﬁ,{é'
y Ao Mass oo uree. 15 4[z[s THWOITOM |, LA 1 /2s/s v

. g&agp.l? 2" ‘ zoju/?? Tturcron, ua | 815/97 | A v

Y| Psp o2 ufts (89 | Picpes . o n roft9f59 | a | NV
‘f TV wop «/2%/ o ¥ icace . wh 5,\‘/er/4‘0 J A

" RrS. Buad. wfes(o | Trveston, ot | yfes/a| 2 | nv
‘| THeer 2° efpo] 92 My s/eof/9e| ) | v
"|Res. "Bura. &/}‘c:/FZ« e " $/edf7e | g |V
| Assawct 2° o/ )72 sl Sfecka | 1 | v

d Escape 2° n[2/77% il s;f/a’/f.r J |V

[]

The court finds that the following prior convictions are one offense for purposes of determining the offender score
(RCW 9.94A.360):

2.3 SENTENCING DATA:

OFFENDER SERIQUSNESS STANDARD PLUS TOTAL STANDARD | MAXIMUM

SCORE LEVEL RANGE) ENHANCEMENTS* | RANGE TERM
T {4 E 03~ 8Y o, ?‘e—-:ﬂ-sl‘iTH*'TGF": LFe ~, PareE bare
T D L (-0 o, e Sl G0 s . S qrs
JITARNLE! i - ©3-84 mo.  [1Pees. orrcepmd krk Yo Pance| Liee
Vi | jo c S0 was. N{A S1-00 wa- S 45

25

2.6

(F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, (VH) Veh. Hom, See RCW 46.61.520
Additional current offense sentencing data is attached in Appendix 2.3.

[] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an exceptional sentence

[]above []within []below the standard range for Count(s)

. Findings of fact and conclusions of law

are attached in Appendix 2.4. The Prosecuting Attorney [ ] did [ ] did not recorumend a similar sentence.

ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount owing, the
defendant's past, present and future ability to pay legal financial obligations, including the defendant's financial
resources and the likelihood that the defendant’s status will change. The court finds that the defendant has the ability
or likely future ability to pay the legal financial obligations imposed herein. RCW 9.94A.142

{] The following extraordinary circumstances exist that make restitution inappropriate (RCW $.94A.142):

For violent offenses, most serious offenses, or armed offenders recommended sentencing agreements or plea

agreements are [ ] attached [ ] as follows: ’r-[‘/ﬂ'

JUDGMENT AND SENTENCE (JS) (Felony)
(RCW 5.94A.110, .120)(WPFE CR B84.0400 (8/1999))
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3.} The-defendantis-GUILTY-of the-Counts-and Charges listed.in Paragraph.2.l.and Appendix2.1..

III. JUDGMENT

3.2 [] The Court DISMISSES Counts
1¥V. SENTENCE AND ORDER
IT IS HEREBY ORDERED:
4.1 Defendant shall pay to the Clerk of this Court:
$ Restitution to:
JASS CODE
3 Restilution to:
RTN/RIN
3 Restitution to:
(Name and Address—address may be withheld and provided confidentially to Clerk's Office)
PCV % 500~ Victim assessment RCW 7.68.035
CRC b3 Court costs, including RCW 9.94A.030, 9.94A.120, 10.01.160, 10.46.190
Criminal filing fee $ FRC
Witness costs 3 m—i
Sheriff service fees % SFR/SFS/SFW/WRF
Jury demand fee 3 JFR
Other 3
PUB b Fees for court appointed attorney RCW 9.94A 030
WFR 3 Court appointed defense expert and other defense costs RCW 9.94A 030
ECM/MTH % Fine RCW 94.20.021; [ 1 VUCSA additional fine deferred due to indigency RCW 69.50.430
CDELDYVECD § Drug enforcement fund of RCW 9.94A.030
NTHSAD/SDI
CLF 3 Crime lab fee [ ] deferred due to indigency RCW 43.43.690
EXT % Extradition costs RCW 9.94A.120
3 Emergency response costs (Vehicular Assault, Vehicular Homicide only, $1000 maximum)
RCW 38.52.430
$ Other costs for:
550/ ~— TOTAL RCW 9.94A.145
{ ] The above total does not include all restitution or other legal financial obligations, which may be set by later order of
d the court. An agreed restitution order may be entered. RCW 9.94A.142. A restitution hearing:
[ ] shall be set by the prosecutor
[ ]is scheduled for
[ 1 RESTITUTION. Schedule attached, Appendix 4.1.
[ ] Restitudon ordered above shall be paid jointly and severally with:
NAME of other defendant CAUSE NUMBER (Victim name) (Amount-$)
RIN

[ 1 The Department of Corrections may immedialely issue a Notice of Payroll Deduction. RCW 9.94A.200010

JUDGMENT AND SENTENCE (IS) (Felany)
(RCW 9.94A.110, .120)(WPF CR 84.0400 (8/1999)) Page 3
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[ ] All payments shall be made in accordance with the policies of the clerk and on a schedule established by the
e _Depantment of Corrections,-commencing-immediately, unlessspecifically set forth-here: Notless than—
% per month commencing .RCW 9.94A 145

[ ] In addition to the other costs imposed herein, the Court finds that the defendant has the means to pay for the cost of
incarceration and is ordered to pay such costs at the statutory rate. RCW 9.94A.145

[ 1 The defendant shall pay the costs of services to collect unpaid legal financial obligations. RCW 36.18.190

[ ] The financial obligations imposed in this judgment shall bear interest from the date of the Judgment until payment in
full, at the rate applicable to civil judgments. RCW 10.82.090. An award of costs on appeal against the defendant may
be added to the total legal financial obligadons. RCW 10.73

42 [ JHIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV as soon as possible
and the defendant shall fully cooperate in the testing. RCW 70.24.340

[ 1 DNA TESTING. The defendant shall have a blood sample drawn for purposes of DNA identification analysis and the
defendant shall fully cooperate in the testing. The appropriate agency, the county or Department of Corrections, shall
be responsible for obtaining the sample prior to the defendant's release from confinement. RCW 43.43.754

4.3 The defendant shall not have contact with LﬁcﬂE&iA < \O o 7/‘{/?’ (name, DOB)
including, but oot limited to, personal, verbal, telephonic, written or contact through a third party for (¢ ©) 78/
years (not to exceed the maximum statutory sentence).

[ 1 Domestic Violence Protection Order or Antiharassment Order attached as Appendix 4.3.

44 OTHER:

JUDGMENT AND SENTENCE (I5) (Felony)
(RCW 9.94A.110, .120)(WPF CR 84.0400 (8/1999)) Page 4



4.5 CONFINEMENT OVER ONE YEAR: PERSISTENT OFFENDER. The defendant was found to be a
Persistent Offender.

[q/Thc court finds Count$__ L Ar~p !Ei is a most serious offense and that the defendant has been
convicted on at least (wo separale occasions of most serious offense felonies, at least one of which occurred before the
commission of the other most serous offense for which the defendant was previously convicted.

[1 The court finds Count is a cnime listed in RCW 9.94A.030(27)(b)(i) (e.g., rape in the first
degree, rape of a child in the first degree (when the offender was sixteen years of age or older when the offender
committed the offense), child molestation in the first degree, rape in the second degree, rape of a child in the second
degree (whean the offender was eighteen years of age or older when the offender committed the offense) or indecent
liberties by forcible compulsion; or any of the following offenses with a finding of sexual motivation: murder in the
first degree, murder in the second degree, homicide by abuse, kidnapping in the first degree, kidnapping in the second
degree, assault in the first degree, assault in the second degree, assault of a child in the first degree, or burglary in the
first degree; or an attempt to commit any crime listed in RCW 9.94A.030(27)(b)(i)), and that the defendant has been
convicted on at least one separate occasion, whether in this state or elsewhere, of a crime listed in

RCW 2.94A.030(27)(b)(i).

Those prior convictions are listed in Section 2.2 of this Judgment and Sentence. RCW 9.944.030, RCW 9.94A.120

(a) CONFINEMENT. RCW 9.94A.400. Defendant is sentenced to the following term of total confinement in the
custody of the Department of Corrections:

Life without possibility of on Counts iy
early release 7 44— Ao ,]I
SIxTy Qp 0_) months on Count I
\

—
“SitTw ((,;0) months on Count Y/
T

months on Count

Actual number of months of lotal confinement ordered is: life without the possibility of early release.

All counts shall be served concurrently, except for the portion of thase counts for which there is a special finding of
fircarm or other deadly weapon as set forth above at Section 2.3, and except for the following counts which shall be

served consecutively:

The sentence herein shall run consecutively with the sentence in cause number(s)

but concurrendy to any other felony cause not referred to in this Judgment, RCW 9.94A.400

Confinement shall commence immediately unless otherwise set forth here:

46 OTHER:_Howed N OB w O Camuﬁa? Pusictmes™ 15
O0Rpsic0 o Cowmns T pov TAVL Foe (2 pao. A SHsec

A o€ B;} Cuness OF  Sepiriision thare Mo Lo Viveenaap e
MNo Csnner </ Lacpespa  Joapae,

JUDGMENT AND SENTENCE (JS) (Felony)
(RCW 9.94A.110, .120)(WPF CR 84.0400 (8/1999)) Page 5



5.1

V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this judgment and

52

53

54

3.5

5.6

58

sentence, including butnot limited to any personal restraint petition, state habeas corpus petition, mation to vacate
Judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest judgment, must be filed within one year
of the final judgment in this matter, except as provided for in RCW 10.73.100. RCW 10.73.090

LENGTH OF SUPERVISION. The defendant shall remain under the court’s jurisdiction and the supervision of the
Department of Corrections for a period up to ten years from the date of sentence or release from confinement, whichever
is longer, to assure payment of all legal financial obligations. RCW 9.94A.145

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an immediate notice of payroll
deduction in Section 4.1, yau are notified that the Department of Corrections may issue a notice of payroll deduction
without notice 1o you if you are more than 30 days past due in monthly payments in an amount equal to or greater than the
amount payable for one month. RCW 9.94A 200010. Other income-withholding action under RCW 9.94A may be taken
without further notice. RCW 9.94A.200030

RESTITUTION HEARING.
[ ] Defendant waives any right to be present at any restitution hearing (sign inigals):

Any. violation of this Judgment and Sentence is punishable by up to 60 days of confinement per violation.
RCW 9.94A.200

FIREARMS. You mustimmediately surrender any concealed pistol license and yOu may nef own, use or possess
any firearm unless your right to do so is restored by a court of record. (The court clerk shall forward a copy of the
defendant's driver’s license, identicard, or comparable identification to the Department of Licensing along with the date of
conviction or commitment). RCW 9.41.040, 9.41.047

BAIL EXONERATION: Any bail previosly posted in this cause is hereby exonerated and shall be returned to the person
who poseted it.

DONE in Open Court and in the presence of the defendant this date: A-%L l\q! 260\7

T

=

Deppfy Prosec ting Attorney Attorney for Defendant

WS

# 197 WSBA # 6604

Print name: Jon Tunheim Print name: Robert G. Grey Print name: MARVIS J. KNIGHT

Translator signature/Print name:
Tam a certified interpreter of, or the court has found me otherwise qualified to interpret, the

language, which the defendant understands. I translated this Judgment and Sentence for the defendant into that language.

CAUSE NUMBER of this case: 99-1-929-4

L

» Clerk of this Court, certify that the foregoing is a

full, true and correct copy of the Judgment and Sentence in the above-eatitled action now on record in this office.

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: ' - , Deputy Clerk

JUDGMENT AND SENTENCE (IS) (Felony)
(RCW 994A.110, .120)(WPF CR 84.0400 (8/1999)) ' Page 6



IDENTIFICATION OF DEFENDANT

SID No. WAI14370751 Date of Birth: 02/06/1978

FBI No. 181503XA9 ‘ Lacal [D No. C009094 1
W.S.P IDENT

PCN No. i

T

Alias name, SSN, DOB:

Race:

Ethnicity: Sex:
[ 1 Asian/Pacific Islander [ ] Black/African-American | ) Caucasian [ ] Hispanic [ 1Male
[ ] Native American [ ] Other: [ 1 Non-Hispanic [ ] Female

FINGERPRINTS [ attest that I saw the same defendant who appeared in Court on this document affix his or her fingerprints

and signature thereto. Clerk of the Coun:/C[lfo_, s . Deputy Clerk. Dared: = P e o=’/
TSSOty in (e bpaa i
Lefi four fingers taken simulianeously ’ Left Thumb /l Righl Thumb V Right four fingers tiken simmullancously

JUDGMENT AND SENTENCE (JS) (Felony) )
(RCW 9.94A.110, .120)(WPF CR 84.0400 (8/1999)) Page 7
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- SUPERIOR COURT OF WASHINGTON
THURSTON COUNTY

STATE OF WASHINGTON,
Pfam[lfﬂ NO 99-1-591-4
e 'WARRANT OF COMMITMENT
MARVIS J. KNIGHT ,
Defendant
DOB: 11/9/?? SEX:  MALE
SID: WAY370757] RACE: _RBaes

BOOKING # ¢ go569¢(
THE STATE OF WASHINGTON TO:

The Sheriff of Thurston County and to the proper officer of the Department of Correctians.
The defendant herein has been convicted in the Superior Court of the State of Washington for the crime(s) of:

and the court has ordered that the defendant be sentenced to a term of imprisonment as set forth in the Judgment and
Sentence.

YOU, THE SHERIFF, ARE COMMANDED to take and deliver the defendant to the proper officers of
the Department of Corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE
COMMANDED 1o receive the defendant for classification, confinement and placement as ordered in the
Judgment and Sentence. :

DATED: ___ Hfwil 18, 2000

By direction of the Honorable:

By: SUE RORINSON, Deputy
Deputy Clerk

WARRANT OF COMMITMENT
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IN THE SUPERIOR COURT OF WASHINGTON '
IN AND FOR THURSTON COUNTY NO. 99-1-009295-4

® N

STATE OF WASHINGTON, :

Plaintiff
antiih 1 ORDER AMENDING

JUDGMENT AND SENTENCE

VS.

MARYVIS J. KNIGHT,

Defendant.

26

Having considered this matter pursuant to the request of the above-named Defendant and his
attorney, Robert Jimerson, and having also considered the views of the Plaintiff, State of Washington, as
represented by and through James C. Powers, Deputy Prosecuting Attorney for Thurston County, the
Court orders as follows:

IT IS ORDERED THAT the Judgment and Sentence entered herein on the 18th day of April,
2000, as to the above-named defendant is hercby AMENDED in the following respect only. The two
convictions for Felony Harassment, Counts I1I and VI, and the sentences imposed for those two counts
are vacated in order to preserve the defendant’s right against double jeopardy. However, the convictions
for two counts of assault in the second degree, Counts I and IV, and the sentences imposed for those two
counts shall remain as originally imposed.

ITIS FURTHER ORDERED THAT all other aspects and provisions of the defendant’s

afzed and in full force and effect.

Judgment and Sentence herein remain un

DATED this __ ¥ day of Fepusey
P | Mere Ly

P ENTE%Y/ APWD AS TO FORM:
gl /"::\

ES C. POWERS/WSBA #12791 ROBERT JIMERSON/WSBA 26363

EPUTY PROSECUTING ATTY ATTORNEY FOR DEFENDANT.
EDWARD G. HOLM
- :
: 2000 Lakeridge Drva S W.
ORDER AMENDING Deleagst Olympiv, WA 58502

JUDGMENT AND SENTENCE (EImEse TR ER ™ 250000000028

S CANMNETD
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IN THE SUPERIOR_CQﬁﬁTqQE THE STATE QF WASHINGTON
IN ANDQ?QRfTHg'COUﬂTX OF THURSTON
THL. a8 -

STATE OF WASHINGTON, . rgg —6 Yl 6

b INFORMATION
- PIéﬁJﬁfiff;m_“"; ) - e
BETZT % )  “No.
vS. BYM"“‘%?%? 95 1 00199 1

MARVIS J. KNIGHT )

DOB: 2/6/78 )

BM;578";170#;BRN;BLK )
) JAMES C. POWERS

Defendant. ) Deputy Prosecuting Attorney

Booking No.

Comes now the Prosecuting Attorney in and for Thurston
County, Washington, and charges the defendant(s) with the
following crime(s):

ASSAULT IN THE FIRST DEGREE, RCW 9A.36.011(1)(a)

In that the defendant, MARVIS J. KNIGHT, in the County of
Thurston, State of Washington, on or about the 25th day of
January, 1995, with intent to inflict great bodily harm upon the

-person of Shaun Alderson, did assault such person with a firearm.

DATED this 6th day of February, 1995.

&

ES C. POWERS/WSBA #12791
eputy Prosecuting Attorney

BERNARDEAN BROADQUS
Prosecuting Attorney
2000 Lakeridge Drive SW
Olympia, WA 98502

INFORMATION - 1




THUCHUD0{000011200325101660029065

———STATE-OF WASHINGTON,—— )

e S

< FILED

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTONCCURT
IN AND FOR THE COUNTY OF THURSTON<>!ON COUNTY, WASH.

93 APR -3 PH 2 19

No. 95-1-1911Y J. GOULD, CLERK
Plaintiff,
FIRST AMENDED

INFORMATTIO DEPUTY
VS.

MARVIS J. KNIGHT,

)

)

)

%

) JAMES C. POWERS

} Deputy Prosecuting Attorney
DOB: 2/6/78 ) )
)
)

Defendant(s).

Comes now the Prosecuting Attorney in and for Thurston
County, Washington, and charges the defendant with the following
crime:

ATTEMPTED MANSLAUGHTER IN THE FIRST DEGREE, RCW 9A.28.020 and RCW
9A.32.060:

That the defendant, MARVIS J. KNIGHT, in the County of Thurston,
State of Washington, on or about the 25th day of January, 1995,
took a substantial step toward recklessly causing the death of
another person, to-wit: Shaun Alderson.

DATED this 13/ fz day of April, 1995.

J;ﬂfEs C. POWERS, #12791
Deputy Prosecuting Attorney

BERNARDEAN BROADOUS

Thurston County Prosecuting Attorney
2000 Lakeridge Dr., S.W.

Olympia, Washington 98502

FIRST AMENDED
INFORMATION - 1
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THUCOUBD10D001128032310{008029001

01-29-03 THURSTON COUNTY SUPERIOR COURT

SENTENCE DATE: 04,03/1995 SENTENCED BY:
SENTENCING DEFERRED: NO APPEALED TO:

PAGE | 1

CASE#: 95-1-00199-1 CRIM  JUDGMENTH# YES
TITLE: STATE VS MARVIS J KNIGHT
FILED: 02/06/1995 APPEAL FROM LOWER COURT? NO
RESOLUTION: GP DATE: 04/03/1995 GUILTY PLEA
COMPLETION: JODF DATE: 04/03s/1995 JUDGMENTZORDER/DECREE FILED
" CASE STATUS: CHMPL DATE: 1273071999 COMPLETED/RE-COMPLETED ‘—‘“*Q§$\ """"
CONSOLIDATED:
NOTEl: XAFPRJ MCPHEE 3,31/95
NOTEZ2:
------------------------------------- PARTIES===c=mmmm e c e e
CONN LAST NAME, FIRST MI TITLE LITIGANTS ARRAIGNED
PLAGL STATE  OF WASHINGTON
DEFO1 KNIGHT, MARVIS JOJUAN
--------------------------- mmmmmmm e AT TORNEYS= === mm o mtmm o e cmmacc;cmcac——mm——man
CONN LAST NAME, FIRST MI TITLE LITIGANTS DATE
ATPO1 POWERS, JAMES C.
ATDO1 FERRELL, MICHAEL EUGENE
ATDO2 WAGNER, FORREST LEE
--------------------------------- SENTENCE~CHARGE == == === == s am e e e e
DEFO1  KNIGHT, MARVIS JOJUAN
DEF. RESOLUTION CODE: GP DATE: 06/03/1995 GUILTY PLEA
DISP. JUDGE: BERSCHAUER

JUDGE BERSCHAUER

DATE APPEALED:

PRISON SERVED« s swnmswasvpvnsss X FINE:.verioaesoanosnasnsh
PRISON SUSPENDED...... veresen s RESTITUTION.. s vvesracs.S
JAIL SERVED. . . sawwemswwanesan : COURT COSTS.cvveveocaan.S
JAIL SUSPENDED...eevesvsvanns : ATTORNEY FEES..veeecuan. $
PROB-/COMM. SUPERVISION.......

DUE DATE: PAID:

x¥02-10~99 ORDER ON NONCOMPLIANCE - 30 DAYS CONFINEMENT

¥01-12-00 ORDER ON NONGOMPLIANCE - 40 DAYS CONFINEMENT

RS CNT RCH/CODE DESCRIPTIGN

--------------- ORIGINAL

ASSAULT 1ST DEGREE

FIRST AMENDED INFORMATION
MANSLAUGHTER 1ST DEGREE

CRIMINAL ATTEMPT

ADDITIONAL ARREST/FINGERPRINT PCN

G 1 9A.32.060
9A.28.020
901 NOTEPCN

L R e L L e

INFO/VIOL. ---PCN---
DATE

02/06-/1995

01s25-1995

04,03,1995

01,25/1995

3493571
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SUPERIOR COURT OF WASHINGTON FILED

CDUNTY OF: ( 7 é 2 f n ‘ : DUE,. _OF hUUR,
STATE OF WASHINGTON, ) NO. G5 - /-00/9943 e -8 A
letlﬂ- e _..______) N e i |}
| ) MOTION OF WITHDRA gy
v. ) OF GUILTY PLEA PHETTY U e il
- ) (CTR 7.8, 4.2) B .
mpevrs J. KNIGH T ) DEPUTY
" . Defendant )
)
1. IDENTITY
maevrs I . KNIGHT . Pro Se, moves the court to grant the
relief sought in part 3.
2. GROUNDS

The authority for the court to grant this motion is contained within Criminal Rule
7 8 of the Washington Court Rules and supported by the attached Affidavit in Support of

Motion to Withdraw Guilty plea.

3. RELIEF SOUGHT
The defendant, JMApYIS ~J. KNIT&G M1 , pro se, asks the court
to grant the defendant to withdraw his plea of guilty entered on __m_g__ day of
, 1495  ,in THURSTON County Superior
Court, _ OLYNMPIH Washmgton and enter a plea of not gmlty

Dated: |2 5" 0%

: ‘Signature ' "
Presented by: '

fapvis T, WWIGHT R34 L40
Printed Name DOC

\Na.a WiN @G TOR TaTC

pr:.t-l:\'rENAk\-,f

Add.ress
\Alall

City /State/Zip

Motion to Withdraw Guilty Plea
Page 1 of 1. :



= EE s v A AT _— —_— len.ti_ﬂ’_ — — -

SUPERIOR COURT OF WASHINGTON
COUNTY OF: _ THU¥STON

. no. G5-1-00194 -~ |

STATE OF WASHINGTON,

AFFIDAVIT IN SUPPORT OF
MOTION TO WITHDRAWAL OF
GUILTY PLEA.

MpRyre 3. KNIGHT CrR 7.8, CrR 4.2
Defendant

)
)
)
)
V. )
)
)
)
)

1. IDENTITY

WRRVES 3. K MTedT . Pro Se, affirms under the penalty of
perjury:

1) That I am acting Pro Se and malke this affidavit in support of my motion to withdrawal

my Guilty Plea entered into the record on 28 dayof APRIL 1998, in
THWESSTON County Superior Court in front of the honorable Judge

My GG

Daniel Berschouer

2). The defendant plead guilty on i day of _NFPRTL - 1845 , to the

chargesof __+ PTTEMPTETS DMAMNSI] AUGeTeR . n THIE FLRST

DEarese

3). The defendant now claims that a manifest injustice occurred, STATE v. TAYLOR, 83
Wn.2d. 594, 521 P.2d 699. The specific claims the defendant makes at this time are

SEE ATTACHED SUEET

4). At the ime of acceptance of the plea agreement, the defendant was questioned by the .

court as to whether or not understood the effect of the guilty plea and whether or not they
had the consultation of counsel. The defendant now submits to the court that he did not

fully understand the consequences of the plea because of
Page 1 of 2 :

-



<EF ATTACUHED =HEET

S). The defendant (did not/did) admit to the committing the acts as charged. He now

makes the following statement in support this argument
SEE ATTACHED SHEET

6). The events detailed by the defendant cannot be used because of
See _AqTAclED SHEET

7). The statement of the defendant cannot be used to support the charges of

SEE prTACHGD SHEET because of__

8). The defendant, MARNTS 0. KNL AT should be permitted to withdraw his

plea of guilty since there existed only am ambiguous expression of qualified guilt coupled
with a statement of facts. '

9). His colloquy with the court shows that the defendant was in fact declaring his
innocence despite his formalistic recitations of guilt. Under these circumstances, he
should be allowed to withdraw is plea and interpose a plea of not guilty. :

7
/

Date: ] i eyl o
: Signature :

WRRVES T . KNTGHT * a34c4s
Printed Name/DOC #

LUnoD HiMNGTOAY STATC PENITERAZY
B2 pjongd 1AW OVEAUL

Address
LA LlA WALA |, WOAsh, 48362 -

Page 2 of 2



Couse No. §5-1:00199- |

The nQCGSSCUHB fac—Lm[ basis {or e {)\Q_a was
ot adubuCL-ch.fj established in the record .
Si-o_-l-z, \,f ,A'I"\YO." Contrevras No. 430q5-7-1

The purpose \)a'n'mc_l the FPoctual basis rcz%uirzman-}
15 '\'D P D{'CZ.C"‘ Q C\Q:e.r\&ikr\{- UD\WD 1S in 'H\G’_
uﬁijr\\on ol _\caﬁi‘m L.LlH- U.J‘l'l'L\ an
inc\&rﬁ)\'ar\d\‘\nﬁpbg ‘\'\r\&; gjrur?, of the charae

but withouwd realizin thadl his o \jru’ ConAu(;{
-dofﬁ ot O.C:\:Lw,\\\f Pac& within  the Qinar_ s

Ta re Pecsenal Besteainl OF ch_qnz) Q5 i,
2d 203,209, LZ2Z P.2d 3LO (1980 ). The
moteciol Focks unc\o.r\tgm% e clements of
the char ed  offense wust all be itncluded
8Jr,&jti \j- ut-ﬂuoaH*-) —}OI Uk)t'\. Qp{b. \2'—1 ,132 ,%)

p.2d =19 (1a4s).

Mocvis 3. Knighl contends that the e T
bosis for O\OQ@P&Q\M‘ his Suxiprc p\ea WS
in&uﬂ\f;‘ci@nlr b@acguscu his Aﬁ@mp‘l toward
mc\(\e;ss\y causing the deodh of wnother
'Pi,rsor\ ‘\r\ Hw_ \'\&r c::é oggc?_r\s& was hQJr
Q_Skra‘o\-\"i\wefél N the 'ri'CD"'C'\ ot the Yime of
the plea h@ar]ng . Ln the portien of the
P\w\ S¥alrzm<f_mt mscz_rvccf,“\ ’(r\or"‘Hw- Cl@*pancl&r\ s
-S\QAﬁLm(-mlr.s . Moarvis . \ir\i\(g\wlr aé\m\i*{ac\ r

T hove reviewed the police repochs

_II‘



stcdkements and evidence in this coase 1 ‘b@:\faaw;
£ this cose proceeds o 4eial there s a

ksh o D'Bak?;’\ﬂ;r”*a"”'Jag{—cz‘ ar *Jary*ujo L&taﬁ""—%‘@f*”f e

e 3ml}rj of A)r\amp*a' W\ﬁﬂf,lauﬂfnlrcr \n the
—Pir‘:}r d@\gra&. :

MNMorvis J. \Cnﬁlnjr j admiﬁsiows v his p\@a
Sjro}camcz,njrf. \Jy themselves ,-CL\;LCLP\V do not
pfouid@ the NeCesSSacy Dhetaanl bosis for
the chan ed Mense Nothing in the
5JMJL‘L(LYT\@!'\© HSQ[{ Q’#&’\'lez‘sh = _H’\CJ.‘[‘ W\ar\,{ts
3. Unighl  was \?_Saﬂy accoundable for
the Q@‘éc{mci‘ on JOﬂLACLP?/ 261_?, 'qu

Respectlinl ]\/ Submu‘—Uﬁaz{

MRRVIS JI. KNT&EHT # 134L4s
'NC«SHDSLDn Staly ije;r\{Jre.r\-LnLry

1212 Nocth 139 Avenue
Walla \/Oa“& i waﬁl'\l'f‘\cbl‘nn 49362
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

STATE OF WASHINGTON,
NO. 95-1-199-1
Plaintiff,
APPENDIX 2.3 TCO JUDGHMENT
AND SENTENCE: FINDINGS OF
FACT AND CONCLUSIONS OF LAW
RE EXCEPTIONAL SENTENCE

vVs.
MARVIS J. KNIGHT,

Defendant.

N Bt B Tt Nt B Nt N

A sentenciﬁg hearing was held in the above cause before the
Honorable Daniel J. Berschauer. Present were: Deputy
Prosecuting Attorney James C. Powers, the defendant, and his
attorney, Michael Ferrell. The defendant was sentenced to

K y months in pfison for the offense of Attenmpted
Manslaughter in the First Deéree. The presumptive sentence range
for that offense is 23.25 months to 30.75 months and so this is
an exceptional sentence. The Court set forth the following as
the basis for this exceptional sentence.

FINDINGS OF FACT

1. Immediately prior to the commission of this offense, the
defendant flashed at the victim.a gang sign for a Crip street
gang.

2. The victim, who is a member of a separate Street gang,
flashed back at the defendant the hand signs for his gang.

3. This exchange of hand signs caused the défendant to
point a firearm at the victim and to fire several shots.

4. The defense joins the state in stipulating that there is
sufficient evidence to support the Couft’s Findings of Fact Nos.

1-3 above and Jjoins in stipulating to the existance of an
. BERHARDEAN BROADOUS

. THURSTON COUNTY PROSECUTING ATTOR
APPENDIX 2.3 TO JUDGHMENT NMiAEMDEDR.&i HB‘
AND SENTENCE - 1 OLYHPIA, WASHINGTOM 98502

(360) 786-5540 FAX (360) 754-3358
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aggravating circumstance in this case sufficient to constitute a

_substantial and compelling basis for the exceptional sentence

imposed by the court. This stipulation is made so that the

defendant may take advantage of a plea bargain reducing the

charge from Assault in the First Degree to Attempted Manslaughter

in the First Degree and reducing the presumptive sentence range

from 93 to 123 months to 23.25 to 30.75 months.

Based on the above Findings of Fact, the Court makes the

following:

CONCLUSIONS OF LAW

The defendant’s gang motivation for the commission of this

offense constitutes an aggravating circumstance which is a

substantial and compelling reason justifying the imposition of an

exceptional sentence of 3 g months in prison.

DATED this 2 day of April, 1995.

PRESENTED BY:

BERNARDEAN BROADOUS

Prosecuting Attorney
2

RSy A

[
:[?QES C. POWERS/WSBA #12791
eputy Prosecuting Attorney

APPENDIX 2.3 TO JUDGMENT
AND SENTENCE - 2

(/’tK\\B Uvﬁwfbl(#TgLK/Vﬁuxnp—m—__g

JUD\gE

APPROVED AS TOC FORM AND
TERMS STIPULATED TO:

- ral

217 LLmLC é (jéﬁAg((

MICHAEL FERRELL/WSBA #16172
Attorney for Defendant

BERHARDEAN BROADOUS
THURSTON COUNTY PROSECUTING ATTORNEY

2000 LAKERIDGE DR. §.M.
OLYHPIA, WASHINGTON 98502
(360) 785-5540 FAX (360) 754-3358
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SUPERIOR CAURY
CHURS TS Sy Ty GH

™M -9 P2:14
GETTY J. GOULD CLLRK
BY
DEPUTY
IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THURSTON COUNTY NO. 95-1-199-1
STATE OF WASHINGTON,
Plaintiff,
ORDER DENYING MOTION FOR
- | WITHDRAWAL OF GUILTY PLEA
MARVIS J. KNIGHT,
Defendant.

THIS MATTER having come on before the above-entitled court upon the motion of the defendant,
MarvisJ. Knight, to withdraw his plea of guilty, entered in the above cause on April 3, 1995, and the court
having considered the bases cited by the defendant in support of the motion, and having considered the
written response submitted by the Plaintiff, State of Washington, hereby

ORDERS that the defendant’s motion is denied for the following reasons:

The delrdauts motion /s time forseed /5L Rl [f0-73.2550,
Even (T ’fle prctiom gy AT Fime S o_f/ F el f r&//e‘,.a
focdr w hrel cop lod moalpls - . Urgigr | 4. 1‘%& el of /ch?m_.ed%-e/
i e Aot sl r/ " metien

'V Tantary 2009
DATED this day of Pecember, 2663,

PRESENTED BY:

TUBG E‘
Japfes C. Powers/ WSBA #12791

1 EDWARD G. HOLM
a
EPUW P[‘OSECUUHD Attomey Thurston County Prosecuting Attorney

2000 Lakeridge Drive S.w.
Olympia, WA 98502
- - - - (360) 786-5540 Fax (360) 754-3358

e s —
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IN THE SUPERIOR COURT Df T—HH TE_OF WASHINGTOH
IN AMD FOR THE "IKDJFY QFuTHJRSTDﬂ

ot 3TON Slmid £ WALH,

STATE OF WASHIKGTOH, b]
)
e ewmitf, ecogymoa g (@S =744~
1 PR Ca e s il P e T
vs, )
) JUDGMEKT AKD SENTENCE
TR T
T, b R - WARRANT: OF TOHMITMENT
M AL S / CETY L (pRISORY
Defendant. )
) #
SEX: ﬁ‘lpr(_f':'- RACE: ALAC.K— BT DEFUTT
DATE OF BIRTH: N e 4 )
SID HO.: )
BOOKING KO.:___ B H9¢62-7) )

1. FIHDINGS

1.1 The sbove-named defendant was found guilty on f‘qﬂ/a / 3 fﬁ%f by (plea)(jury verdict)(bench trial)
of the following crimes:

C oot Lo b A TTEMPTESD ﬂﬁfL/JLA-L\C;d-T/'LfL— /e THE IS POE(TEL

(Count-Cha Dnte of Offense)
ats of OCFnie _)r.m.nu«.n\_,-j E a5
(Count-Charge- Dat: of Offense)

(Count-Charge-Date of Offense)

(Count-Charge-Date of Offense)

1.2 { ) The Court DISMISSED Count(s)

1.3 ( ) A special verdict/finding of sexual motivetion was returned on Count(s)

1.4 ¢ ) A special verdict/finding for use of deadly wezpon was returned on Count(a}

1.5 A sentencing hearing in this cese was held on Aﬁrfr’ 3; -{"’4]';_
Present were: the above-pamed defendant, /F i éiAper [Floa/]
srd Joern=d C. e tmd

. Attocney for Deferdant,
, Deputy Prosecuting Attorney for Thurston County.

1.6 ¢ ) Other current convictions listed under different cause nistbers used in calculating the offender score are:

1.7 ( ) Current offenses encompassing the same criminal conduct and counting as one crime in determining the
score are (RCW 9.94A.400(¢1)):

4.8 ¢ ) CRIKINAL HISTORY: Prior convictions constituting eriminal history for purposes of calculating the
offender score sre (RCW 9.94A.360)

Crime Sentencing Adult or Date of

Crime
Date Juv. Crime Crime Type
/l/{-rx'l-
{ ) Additional criminal history is attached in Appendix 1.8
JUDGMEMT AMD SEWTEMCE
WARRANT OF COMMITHERT
JDSWC (TE.’?J ‘HTSS
- L
7-9 ) 9J //_———___\_—\ j“—-



(il

(i

- prescriptions

(i

DEFENDANT NANE: r’”'F\-k/fS T, s BT
CAUSE NUMBER: - 15

i) The cefendant shall work at Department of Corr:ctions--approved :d):atim, c-r;pl.crytrnt ard/or
comnnity service,

ii)The defendant shall not consume controlled substances except pursuant To lewfully issued

v) If in commnity custody, the defendant shatl not anufully possess controlled substanc

(v) The deferdant shall pay supervision fees as determined by the Department of Corrections.

The defendant shall camply with the following special conditions:

(
(

3.3 (W)

(=)

JDeferdant shall remain within, or outside of, a specified geographical boundary:

)Defendant shall not have direct or indirect contact with the victia or specified class of individuals:

yDeferdant shall participate in crime-related treatment or counseling services as follows:

JDefendant shall not consume alcohol.

y0eferdant’s location and living arrangerent, if a sex offender, shall be subject to the prior approval
of the Department of Corrections.

yDefendant shall comply with crime-retated prohibitions as follows:

FINAKCIAL OBLIGATIONS. The eourt has considered the defendant’s past, present and future ability to pay
legal financial obligations, including the defendant’s financial resources and the Llikelihood that the
deferdant’s ststus will change. The court ORDERS that the-defendant pay the following amounts to the
Clerk of this court:

Restitution (according tn an acder to be filed at a |ater date)(to the following persons in the following
amounts): " B
ﬂ-L‘Cl—r’\Pd*”\./T- SI‘\.}/\/? [/ 'G‘r’\h/\l‘-ltf\./lf /J.f/’:r-.]lé/w; IEDf e

CColt eV i pp s e sl FiacamminT Lo Ahmhu o Fin prg Ay (% wl—u--L

e orad 7o s e (e o tAY effage

:M'

( IR

A

estitut'id::u_‘;_;halk be paid jointly and severally with:

W ame Cause Humber

B Court costs;

t
/Y. 28 ,° yictim assessment

Fees faor court-appointed attorney;

Fine

« s
(X)8
( _JS
¢ s
¢ s
(SRS

Thurston County Interlocal Drug Fund

Other costs for:
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STATE OF WASHINGTON,

Meorvi s a2 |<”';f;‘7’1—

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
INAND FOR THE COUNTY OF THURSTON

NO. @5-/~- 00199~ /

STATEMENT OF DEFENDANT ON
PLEA OF GUILTY (FELONY)

Plaintiff,

V.

B N N P

Defendant.

=

My true name is Mavrvi £ J L"-'w}f]!-’;'

Myageis _ 17 . ] D.0.B. Feb w 19728 ‘

Iweﬂt thr(]ugh the 'i _)L z’\ gTade k % ) (}‘
: y

I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT: ;
(a) I have the right to representation by a lawyer and that if I cannot afford to pay for a
lawyer, one will be provided at no expense to me. :

My lawyer's name is Michkael E. Faveell

(6) Lam charged with the crime(s)of___A +4¢mp a2 Mansloughier F©

T
The'elements of the crime(s) are Do '("J? wdaa f‘+; I ! Furstom

COum'f—\,r‘ l_,uzA o ’Fﬁwma».{ il f%f ‘A’JU!(" &
Ju‘uA-ow -&'wak' f—?@gﬁ 4\3uo¢£ voclelay, [ (a}\.ua".-.'g
1’-1\14_ &(JQ,LL s orngdhin 'Dd/\-’ Dm'./

I HAVE BEEN INFORMED AND FULLY UNDERSTAND THAT I HAVE THE FOLLOWING
IMPORTANT RIGHTS, AND 1 GIVE THEM ALL UP BY PLEADING GUILTY:

(a) The right to a speedy and public trial by an impartial jury in the county where the crime is
alleged to have been committed,

(b) The right to remain silent before and during trial, and the right to refuse to testify against
myself;

(c) The right at trial to hear and question the witnesses who testify against me;

(d) The right at trial to have witnesses testify for me. These witnesses can be made to appear
at no expense to me; ’

(e) I am presumed innocent until the charge is proven beyond a reasonable doubt or [ enter a
plea of guilty;

(f) The right to appeal a determination of guilt after a trial.

IN CONSIDERING THE CONSEQUENCES OF MY GUILTY PLEA, I UNDERST. THAT:
(a) The crime(s) with which I a_m/c ayged carries 2 maximum sentence of 2 £ vears im-
prisonmentand a §_2-0-30T '/ {fif&The standard sentence range is from 4 7, 25 _months
to 20, 75  months confinement/ based on the prosecuting attorney's Lmderstandmg of my
criminal history; | ‘ i -
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(b) Thestandard senten  angeisbased on the crime charged ana .y criminal history. Criminal
history includes prior convictions, whether in this state, in federal court, or elsewhere. Criminal
history also includes convictions in juvenile court for felonies or serious traffic offénses that were
committed when I was 15 years of age or older. Juvenile convictions, except those for class A
felonies, count only if I was less than 23 years old when I committed the crime to which I am now
pleading guilty; '

(c) The prosecuting attorney's statement of my criminal history is attached to this agreement.

) —————Unless Thave attached a different statement; T-agree that-the prosecuting attorney's statementis ..

correct and complete. If T have attached my own statement, I assert that it is correct and complete.
If1 am convicted of any additional crimes between now and the time I am sentenced, Iam obligated
to tell the sentencing judge about those convictions; .,

(d) IfIam convicted of any new crimes before sentencing, or if any additional criminal history is
discovered, both the standard sentence range and the prosecuting atforney's recommendation
may increase. Even so, my plea of guilty to this charge is binding on me. I cannot change my mind
if additional criminal history is discovered even though the standard sentencing range and the
prosecuting attorney's recommendation increase;

(e) In addition to sentencing me to confinement for the standard range, the judge will order me
topay$__ /00D as a victim's compensation fund assessment. If this crime resulted in injury
_ to any person or damage to or loss of property, the judge will order me to make restitution, unless
extraordinary circumstances exist which make restitution inappropriate. The judge may also order
that I pay a fine, court costs, and attorney fees. Furthermore, the judge may place me on community
supervision, impose restrictions on my activities, and order me to perform community service;
(% The prosecuting attorney will make the following recommendation to the judge:

¥ mow£he, 147//0 couyt rost, S700 erijmi
Lictim  ArIe 550 it reddsdudine  SE_ #ves
-~ —Q‘(tﬁfi{ung[ jac:\ bwnt d ve 3F .;«.\nn'#‘\.(,_ /
’Dﬁfdng ;—-f;p“l&:“!u s an -J“ﬁj(-ﬂp‘ﬁr'by\g{
g 5 g Nt )

(g) The judge does not have to follow anyone’s recommendation as to sentence. The judge must

impose a sentence within the standard range unless the judge finds substantial and compelling

reasons not to do so. If the judge goes outside the standard range, either I or the State can appeal

that sentence. If the sentence is within the standard range, no one can appeal the sentence;

(h) Thelcrime(s oot . y, Lt ’ s

has a mandato inimum\dentenag/of at dst years Y&:ot:ﬂ cr;fe‘)iement. e law does

not E:%]X’ow rgdu tion of sentehce; [IfAot applicable, thié paragraph should be'stricken and

initidled by the defendant/and thefu ge.]/

(i) I.am being gentegced/for Q:) T more\vi ent\oafffhses a{s/u{g fram geparite gnd ﬂiﬂ,thxct
i nc coun d :

criminyl condugt and the/sente imposed n /
will an\consegitively yftless the éﬁ\dge findg'stibstanfial and c;g{'n\%?llinﬁons Z(J\'\; othefwise.
[If ndt applicable; this paragraph howld be étricken And nitialed by the Aefendant and thefudge.]

(3) In addition nfinement, tha judée wilksedtenc o communitplatement for atleast 1
year.D o the pifiod of ¢ unit, lzzlr:en:u?:l;Z ' 1 will be ¥nder t\élsupewi)émn of the Dipartment
: A :

of Corrgctitns, agd | will have restrigtions pla nmy 'ticzj( nctapph\?\able,t s paragraph
should be s 'c}{e d inftialed by th defep(dan\t and4he Judge.]

(o) e] i ;e‘n e wWithin the
stand \d ange i easm 590
days co 1 ionally, thy/judge
could rEguire 100\ and to plirsue a

) s plea of ghilty willresult insgvogation of my/privile drive¥f Vhave a driwer’s license,
I must\now s nder it to%he judge)\MIf not applieable, thig’paragrapi should be gtkcken and
i_m't}'éle by thé défendant \c\l the judgk.]
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(m) Iﬁ\thir:’ crime igve 3 a sexual offende, pr%ﬁtion or 4 w.u se assodiated with
hypod ic needlgs, I will bhe requiredio undergd testing ¥or the hupdan immunpedeficiency
(AIDS;, irus; [If gotepplicalile, this p aph sh be stEAn and thitialed by the defendant
and the Jhdge.]

(n) If1am not a citizen of the United Staties, a plea of guilty to an offense punishable as 2

crime under state law is grounds for deportation, exclusion from admission to the United
States, or denial of naturalization pursuant to the laws of the United States;

(o)~ I thiscxigte-inwplyes a-sex gffense-sr-g/violént-offense, I will be requiped-to-proyldea —
sam of m;blood purp%sf DNASdentifickiion analydis; [If nit applicakie, this
parégraph showd be'stricken gnd\nitialetl by~the ddféydant and the judge)

(p) Because this crime involvgs a sex offense, %il] e required/to fegister with the sheriff gf
the county of the state 'ngton\x\here I reside. iste imzl/ggately pon ’? g
sentenced undess | am in cugtody, in whii e I musy registér wit ours of my reléase.

residente to the sheptff within 10 day establishihg my new fesidence. If I/change my

residefice to anew cgunty within this I must rggister with the shariff of thé new tounty

and Ymust givea widtten notice of my ghange of addyess tg the sheriff of fihe co
rsigi':ered, both\within 10 days of gstablis A' g My new resél’énce. [If o;{a'ﬁplicable, hese
thfee paragraphs should be strickén and initialed by the defendant and\tHe

7. 1plead G-‘\.n: \A\ 7 to the crime(s) of

L ,&-X-‘réw_[}“‘ Mahj\au}k4lV / "

Jjudge.]

as charged in the information. I have received a copy of that information.
8. I make this plea freely and voluntarily.
9. No one has threatened harm of any kind to me or to any other person to cause me to make
this plea.
10. No person has made promises of any kind to cause me to enter this plea except as set forth in
this statement.
11. The judge has asked me to state briefly in my own words what I did that makes me guilty of
this crime. This is my statement 7
i} Lv:we_ y den By 2 ol —L)..& potind rﬂfq[)._‘k.)_ ;io-!-ah(ln.x

o-d  evidowie im Arus  case.  w YelaM walieny O F
+15 g ¢a6ia JLU{‘-J(‘/{I & “‘r-CLJ‘ thive Vr a f\'\g)-.
pobsbi I, s Tuden de .. Sous  ttEd . Tl sl
IGU‘. {‘J-.,. ﬁ/ O& A53 OL-{JIJ }(A@mfa«u/:; I{‘fﬁr / .

12. My lav\;yer has éxplained to me, and we have fully discussed, all of the above pgfa'graphs. I
understand them all. I have been given a copy of this "Statement of Defendant on Plea of
Guilty." I have no further questions to ask the judge.

% . / p
/7 %/L/Jm ,// A A
ADDRESS: i : Deferidant  /./

I have read and discussed this statement
with the defendant and believe that the
defendant is competent and fully under-
stands the statement.

enys vkl § ol

/ Prosecuting Attorney/ 2 74 Defendant's Lawyer é 7R
age 3 of 4
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The foregoing statemen  as signed by the defendant in open court in the presence of the
defendant's lawyer and the undersigned judge. The defendant asserted that (check the appropriate

boxl:
: ;/} (’5 (a) The defendant had previously read; or
N R _.__"_"'"'@ ———(b) The defendant'slawyer had previously read to himorherior ___ -
= D (¢) An interpreter had previously read to the defendant the entire statement above
and that the defendant understood it in full.

1 find the defendant's plea of guilty to be knowingly, intelligently and voluntarily made.
Defendant understands the charges and consequences of the plea. There is a factual basis for the
plea. The defendant is guilty as charged.

DATED THIS 2, e fnd 10 9%

T .

\. " \C\./\_/’\/'\_ " ' l/l"/\\//“;/r\/\‘/_._*_
JUDGE
S

*T am a certified interpreter or have been found otherwise qualified by the court to interpret
in the language which the defendant understands, and I have translated
this entire document for the defendant from English into that language. The defendant has
acknowledged his or her understanding of both the translation and the subject matter of this
document. I certify under penalty of perjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED THIS day of 18

Interpreter
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decision. There is sufficient evidence to support
that particular interpretation of the facts. Thus, I
will not grant the motion based on sufficiency of
evidence or, for that matter, order a new trial for
either of the other reasons that have been stated,
that is, the motion for arrest of judgment or for new
trial also indicates that substantial justice has not
been done.

As to the conviction, the Court finds that
there’s not a sufficient showing in that regard. Aas
to matter number one that’s alleged in the motion for
arrest of judgment or new trial the jury verdict as to
each strike offense is contrary to law and fact, I see
no basis for the argument as to law and as to fact. I
think I’ve already spoken on that. 1In any event, I'm
denying the motion for arrest of judgment or for new
o o I

That then brings us to the point of sentencing
for these offenses. The State is the prevailing party
so they have the right to go first, and I understand
that there may be some arguments as to the appropriate
sentence in light of arguments regarding criminal
history, and I’'ll hear those. Someone indicated, I
guess my Clerk just before I came on the bench, that

there might be a witness.

- SINGVIN-LHDINM 20-2 716500166
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Who is proposing to call a witness?

MR. TUNHEIM: Well, Your Honor, I had -- I have
witnesses present on the issue of identification of
the defendant. There was this challenge that had been
filed to the validity of the prior convictions. I
have obtained certified copies of the judgment and
sentences which I asked the clerk to mark for purposes
of this hearing. After reviewing the affidavit again
of the defendant it appears to me in that affidavit
that he is admitting that he is the person that was in
fact sentenced in those prior cause numbers, and under

an earlier case in the SRA, State ve. Ammons located

at 105 Wn.2d 175, I believe that that would be
sufficient to prove the identity of the defendant.
If, however, the defendant is contesting the identity
at this time, in other words, he’s not the person
named in those judgment and sentences, I’'ve been
prepared to call witnesses, call the Deputy
Prosecutors that prosecuted those cases for purposes
of identifying the defendant.

So perhaps if the Court could inquire as to the
defense as to whether they are contesting identity in
the prior convictions we can dispose of that issue
very gquickly.

THE COURT: All right. Let me add just one

10
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further basis for that question being asked of the
defendant through his counsel, and that is the
propogition that if matters are stated in the
Presentence Investigation Report they are accepted as
verities and established fact unless contested.

S0 let me just ask in light of all that’s been
said, Mr. Grey, is there any contest by the defense as
to Mr. Knight being the individual that was on April
13th, 1995, convicted of attempted manslaughter in the
first degree, and on October 24th, 1997, being
convicted of robbery in the second degree?

MR. GREY: Your Honor, if it please the Court,
and as the Court can see from Mr. Knight’s affidavit
in support of his motions today and with regard to
sentencing today, he does not dispute that he was the
individual involved in those earlier sentencings on
the dates then with the cause numbers that the Court
just mentioned. And, of course, I think everyone in
the courtroom, at least all of the counsel in the
courtroom, have reviewed those earlier files and I
believe that it’s factually something that cannot be
factually challenged that Mr. Knight was the defendant
and the person convicted in those two prior cases. So
that is not a inscfar -- for the record as well, Your

Honor, insofar as the Presentence Investigation

11
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Reports are concerned at least insofar as they address
those prior convictions which we’re discussing right
now, prior so-called strike convictions, we do not
dispute the accuracy of what’'s stated in those reports
as well.

Thank you, Your Honor.

THE COURT: All right. With that, then, let’s
proceed with your arguments, Mr. Tunheim.

MR. TUNHEIM: Your Honor, at this point, then, I
guess 1it’s my belief or perception that the primary
igsue we're dealing with is whether Mr. Knight’s
affidavit and assertions in his affidavit somehow
undermine the wvalidity of the prior conviction,
specifically the conviction for attempted manslaughter
in the first degree, and, of course, it’s the State’s
position that it absolutely does not. In the prior,

the case that I cited just previously, the Ammons

case, it was established fairly early in the
Sentencing Reform Act history that prior convictions
cannot be challenged collaterally in a sentencing, a
subsequent sentencing proceeding unless there is some
constitutional invalidity that appears on the face of
the conviction, and in this case there is not. The
conviction was by plea, and therefore all appeals as

to the issues of guilt were waived, the judgment and

12
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sentence on that case is in appropriate form and is
valid on its face.

The only issue that may exist, then, is whether

somehow that conviction 1s invalid because the —

defendant believed that it was not a strike and
indicates that there was some reliance on his part,
I'm not sure, he states that there was reliance in
terms of whether he entered the plea to the attempted
manslaughter, but he asserts that he relied on that
belief in terms of proceeding to trial in this case.
First of all, I would assert that a belief as to
whether a conviction is a strike or not is clearly a
collateral matter as to the consequence of the plea.
There’s no direct consequence to a person who pleads
guilty to a strike unless they’re pleading guilty
obviously to their third strike. It is a
classification of that crime in terms of future use in
a criminal history. If there’s no direct consequence
to that person at the time of that conviection, then it
is a collateral matter. There is no right to be
advised of that conviction, or, excuse me, there’s no
right to be advised of that consequence, and the fact
that the defendant may or may not have been advised of
that or believed otherwise is not a consideration as

to the validity of the plea or the validity of the

13
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conviction,

I think the best way to illustrate that is the
fact that the three strikes statute actually would
allow a conviction that was entered prior to the
enactment of that statute to be used as criminal
history for a persistent offender; in other words, if
somebody had been convicted of a strike prior to the
enactment, prior to the enactment of the third strike
statute, of course, there would not be advisement of
that because the law had not been enacted, but that
conviction could be used against that as a third
strike after the enactment of the statute.

There has been case law, I believe, cited that is
not ex post facto because the punishment is being
imposed at the time of the last conviction not the
first conviction. I think by analogy that goes to the
classification of a conviction as a strike is a
collateral matter, it is not a direct consequence of
this plea or of this conviction.

Mr. Grey has also argued rather indirectly that
had the defendant known that this conviction, the
present conviction could constitute his third strike
he would never have gone to trial and there’s no
plausible explanation for him to do that. Again, I

think that that in no way affects the validity of the

14
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prior convictions, it does not affect the
clasgification of the prior convictions as strikes.
Frankly, it’s really not even relevant to this. The
only way that it might be relevant is if the defendant
was somehow wanting to claim somehow ineffective
asgistance of counsel, which he has not, and I'm
comfortable if that challenge was made that that could
be easgily defended.

I have a memory and I haven’t had a chance to
check with the court reporter, but I had a memory of
the Court actually having some dialogue with the
defendant about the fact that it was a potential third
strike. So the defendant in his affidavit has somehow
asserted that he ignored the advice of his lawyer time
and time again on some mistaken belief of his own that
this was not his third strike, and the fact of the
matter is that that’'s really of no consequence to the
sentencing in this case.

So as to the motion as I’'ve perceived it
attacking the prior manslaughter conviction as a
strike, I believe that the law in this casge ig clear
that that is wvalid on its face, that it does count in
criminal history, that it does constitute a strike,
and therefore the Court I would ask should go forward

with the sentencing in this case classifying Mr.

15
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Knight as a persistent offender.

THE COURT: Thank you. Mr. Grey.

MR. GREY: If it please the Court, as the Court
knows if it’s looked at, and I'm sure the Court hag,
these decisions following the adoption of the
initiative, the so-called three strikes and you're out
initiative, virtually every possible course of attack
or challenge to three strikes, third strike
convictions was made within the year or the
year-and-a-half following the adoption of that
initiative by the people of this state, and it has
been asserted that the act was an ex post facto law.
It was asserted on appeal that it was a bill of
attainder, it was asserted that it violated both due
process, substantive due process and procedural due
process. All of those challenges were rejected by
appellate courts and the Supreme Court as they came up
right down the line.

I cannot argue to the Court anything contrary to
what Mr. Tunheim is arguing because that is in fact
the law, if thesge prior convictions are valid on their

face say the cases, State vs. Ammons and cases that

follow Ammons, then collateral attacks and inquiries
at this point in the sentencing process on the third

strike are really not appropriate. So much of what is

16
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being set before the Court here is set before the
Court by way of laying groundwork for any possible
appellate issues that may appear when appellate
counsel analyzes these matters.

The cases even go so far as to hold, and there's
a series of these, as to hold that a plea of guilty is
valid on its face and sufficient to count as a strike
even when that plea of guilty was entered without the
person, the defendant, being advised of the
constitutional rights that were being waived, let
alone being advised of the fact that the offense
constituted a strike.

The only distinction or difference that I have
been able to discern between those cases and the
matter presently pending before the Court is this:
none of thosge prior defendants who were raising these
issues on appeal ever asserted that in addition to not
being advised that the offense was a strike, that they
were being affirmatively advised by counsel that it in
fact was not a strike and that there were no strike
concerns. And if that’s so, and we're submitting all
this I think to make a record for appeal, I don'’'t
think that it's anything that the Court can determine
now with regard to that prior case, the manslaughter,

attempted manslaughter in the first degree conviction.

17
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If it’s so that there was affirmative advice
contrary to law, then I think Mr. Knight has an issue
which may permit him to appeal this sentence and
perhaps that conviction, although timeliness is
certainly going to be involved with regard to the
first conviction. But, in any event, I think it’s
incumbent upon me to place all of these issues before
the Court on this record so the Court may consider
them for what they're worth,

Plainly Mr. Knight harbored a belief that was
contrary to what the real facts and the real law were
and he did that, he says, because of what he was told
back when that first case was adjudicated, that there
were no strike consequences, and, as noted, that would
be the only way that his subsequent behavior could be
explained, and for that reason I have submitted all
this to the Court for the purposes of this record
being complete when Mr. Knight appeals these
convictions and the Court's sentence today.

Thank you, Your Honor.

THE COURT: Mr. Grey, I just have one question
about the f£irst day of trial. I have some
recollections of my own, but I just want to inquire of
you. The clerk’s minutes clearly state that you

informed the Court that Mr. Knight was proceeding to

18
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trial on the current offenses against your advice. Do
you recall whether or not the Court discussed with Mr.
Knight the potential of a third strike based on the
charges?

MR. GREY: At the initiation on our first day of
trial, Your Honor?

THP: COURT Yeva.

MR. GREY: To be frank I don’t, but I can tell
the Court this, and it’s a matter of record so it’sg
not like I'm making a disclosure contrary to Mr.
Knight's interests. He was originally charged with a
couple of counts, I think, of assault in the fourth
degree, domestic violence, and there was a plea offer
negotiated and he rejected it. And he was then
arraigned, I believe, in front of Judge Berschauer,
and at that time I thought what Mr. Knight was doing
was extraordinary and I asked the Information to be
read te him and it was, I think Mr. Tunheim read it to
him, and then I'm guite certain that a record was made
then, four of the allegations in the what would have
been I think the First Amended Information would
constitute strike offenses were he to be convicted of
any of them, and I think that was all a matter of
record on the day that he was arraigned. I have no

recollection of what we did the first day of trial

19
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here, but I do remember that day fairly clear.

THE COURT: All right. Thank you.

MR. GREY: Thank you.

THE COURT: Mr. Tunheim, anything further?

MR. TUNHEIM: Well, I can corroborate Mr. Grey's
statement. I have -- it had not occurred to me to
look back at the arraignment but that's true, the
arraignment in this case was a very, very formal
arraignment on the Amended Information where there was
a request that it be read, and it was read verbatim to
the defendant, and there was an advisement by Judge
Berschauer, I believe, that conviction of any of the
assault second degree convictions could constitute a
third strike, and so there is a clear record during
that proceeding.

And Mr. Grey proffered that there was no other
explanation for the defendant to go to trial facing
this kind of consequence and, frankly, I would submit
that the other explanation is that Mr. Knight simply
thought that he would not be convicted given the
status and the testimony of all of the witnesses, and
the jury disagreed with him, but there was clearly a
motive there on his part to simply believe that he
won’t be convicted. He took his chances and now the

jury has convicted him, and the only sentence

20
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available to the Court at this time is a persistent
offender.

THE COURT: I think that I'm going to go ahead
and rule for the record on what I believe the Court’s
options for sentencing are; however, I am going to
give Mr. Knight the opportunity of speaking, that'’'s
known as the right of allocution, prior to pronouncing
any sentence.

This Court has spent some time in looking at the
statutes regarding persistent offenders, so-called
three strikes law, as well as case authority involving
challenges to that law. Let me indicate for the
record that RCW 9.94A.030(25) (a) specifically sets
forth that manslaughter in the second degree, and
that’s at Subparagraph (25) (1) is --

MR. GREY: Your Honer, I'm sorry to interrupt,
but before you proceed on making declarations about
manslaughter second degree, the only offense that
would be relevant here would be an attempted
manslaughter first degree. That was the first one.

THE COURT: Is it first degree instead of second?
Well, I've misspoken.

MR. GREY: The original conviction that’s --

THE COURT: Yes, it was first degree and I

apologize. I'll get to the attempt in a moment.
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That’'s at Subparagraph (k), manslaughter in the first
degree 1is specifically set forth as a most gerious
offense.

In that same statute Subsection (29) defines a
persistent offender as one who has been convicted of a
most serious offense, and at Subsection (b) (i) of
Section (29) at (C) of that it indicates that person
has on a prior occasion been convicted of an attempt
to commit any crime listed in this subsection. Well
that’s (29) (b) (i).

Let me just ask counsel about that because
Subsection (29), does counsel have a copy of the
gstatute in front of them?

MR. TUNHEIM: I don’t, Your Honor.

MR. GREY: I don't either, Your Honor, but I’'wve
reviewed it many times if the thrust of the Court’'s
remarks are that all of those statutes, persistent
offender statutes read together make an attempt a most
gserious offense the same as if you'd actually
committed the named offense. That is what the statute
says.

THE COURT: Well, I'm looking at persistent
offender, Subsection (29) of .030, Subsection (b) (i)
sets forth some specific offenses. Manslaughter in

the first degree is not one of those that’s set forth
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in (k) (i). Subsection (C) indicates that an attempt
to commit any crime listed in this Subsection
(29) (b) (i) would be a persistent offense.

MR. GREY: Your Honor, I do have a copy of the
statute in my file and my Subsection (i) that appears
to apply is number 23, not 29. I don’t know.

THE COURT: Well, we'’re obviously not on the same
gsheet of music.

MR. GREY: May I approach, Your Honor?

THE COURT: I'm in a 1999 Adult Sentencing
Guideline Manual. Where are you?

MR. GREY: Well, I'm in RCW, but here’s what I'm
looking at 1f I can approach, that might help the
Court. This is the subsection that I'm looking at.

THE COURT: It’s a different designation that I
have in my book, so has the law been amended?

MR. TUNHEIM: Well, perhaps.

THE COURT: Let’s look and see what the date of
your law is, then.

MR. GREY: I may not have a complete enough copy.

MR, TUNHEIM: Your Honor, under the definitions
of most serious offense, if the Court were to look at
the very beginning of that statute where it starts out
with "most serious offense" in quotation marks and go

on to say means.
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THE COURT: That'’s Subsection (25).

MR. TUNHEIM: 1It’'s 24 in my version but I think
it’s comparable. It does say any of the following
felonies or a felony attempt to commit any of the
following felonies, and then manslaughter is listed inl
that list. So it’s actually at the beginning of the
definition as opposed to the end.

THE COURT: Qkay. Let’s be clear on what
sections of the law we’re talking about, and
apparently counsel have a different statute than the
Court. I'm looking in the pocket part of the RCW
9.94A.030 and it indicates that this was the 1999
version, so that’s the most recent version,
Subparagraph (25) is entitled "Most serious offense."
That’s what you have as 23, I think.

MR. GREY: That’s correct, Your Honor.

MR. TUNHEIM: That's true. I have the newer
version that the Court is looking at and I agree it’s
25.

THE COURT: Does say any of the following
felonies or a felony attempt to commit any of the
following felonies, and as I previously stated,
manslaughter in the first degree at Subparagraph (k)
ig specifically mentioned.

MR. GREY: That'’'s correct.
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MR. TUNHEIM: Yes, Your Honor.

THE COURT: That seems clear to the Court that an
attempt to commit a manslaughter would be a gtrike and
that is what I‘ve heard counsel acknowledge here
today.

Was the law any different in 1995 regarding what
was a strike -- What'’s the date of your law, Mr. Grey?

MR. GREY: Well, Your Honor, in parenthesis down
in the corner of this page which was copied from some
RCW it says 1998 edition, but at some point in all of
this that was one of the first things that I did, and
this most serious offense has always since 5/93 was
adopted, it‘s always contained this language, which
egssentially make anything listed or an attempt at
anything listed under Subsection (23), apparently now
at (25), to be a strike offense unless through some
guirk of applicable law the attempt would reduce the
crime to something other than a felony, and as to each
one of these listed ones there isn‘t one that that
could happen on. So that law, that part of the law,
that paragraph and how it applies to most serious
offenses being characterized as strikes has never
changed since the initiative was adopted.

THE COURT: All right. That’s the Court's

belief, that this language has always been there. I
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bring that up because I’'ve read Mr. Knight’s affidavit
in which he indicates that he was positive in his own
mind that that kidnapping attempted, excuse me, that
attempted manslaughter in the first degree was not a
strike,

MR. TUNHEIM: Your Honor, I have a 1994
Sentencing Guidelines Commission Sentencing Manual
that’s reciting the law as it existed at that time,
and I can tell the Court at that time it was
Subsection (21) of the same statute, but the language
included the felony attempt language that we've
indicated earlier included manslaughter in the first
degree in the list, so even if 1994 I believe that was
the state of the law.

THE COURT: As I’'ve indicated that’s the Court’'s
understanding, and I don’'t know how that could have
been overlocked.

Mr. Knight has indicated that there was =some
discussion between himself and his attorney at the
time in 1995 when he entered the plea of guilty to
attempted manslaughter in the first degree. Now let
me indicate that that was based upon a plea agreement.
Attached to the judgment and sentence in that
particular case is a specific finding of fact and

conclusion of law dealing with an exceptional
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sentence. That exceptional sentence was agreed to
because the original charge was assault in the first
degree and involved allegations of a firearm.
Standard range would have been considerably higher
than the standard range for first degree attempted

manslaughter. Let me also indicate that at the time

that Mr. Knight committed the crime which lead to that

conviction he was 16 years of age but was treated as
an adult because of the nature of the offense being a
most serious offense.

Mr. Tunheim indicated a few moments ago in his
arguments, and I have also determined this to be the
case, and that is that the three strikes law,
so-called three strikes law does allow for the
computation of prior convictions that occurred even
before the enactment of the statute. One of the
questions the Court is considering here today is
whether or not if we assume for the purposes of
argument that Mr. Knight did not believe that that
offense was a strike at the time that he pled guilty,
would that affect this Court’s sentence here today.

I want to cite for the record the case of State

vs. Morley that is found at 134 Wn.2d 588, a 1998

decision of the Washington Supreme Court. In that

case there were two cases from the trial court that
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were considered by the Supreme Court. One was
regarding Mr. Morley, the other was regarding Mr.
James. Each of them had a prior conviction by
court-martial. 1It’s quite clear to this Court that at
the time that these individuals either entered pleas
or were convicted at court-martial they were not told
that that was a potential strike in that they weren’t
dealing with Washington law. The facts of those two
cases that are relevant to this Court today are that
Mr. Morley's conviction at court-martial was
apparently known at the time of sentencing, and there
was no problem with the court once the court
determined that a court-martial would be looked at
just as any other conviction from another jurisdiction
in light of Washington law, and the finding was that
conviction would be counted as a strike and Morley's
sentence was life in prison without possibility of
parole.

The other individual, Mr. James, did not indicate
this prior conviction at the time of his plea of
guilty to the current offense, nor did the State know
about it. The unusual circumstance is that the family
of the victim in Mr. James’ case hired a private
investor who found this conviction. The trial court

then refused to impose life without parole, indicating
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that it weould be inappropriate.

The matter went up on appeal, and the Supreme
Court said that life imprisonment without the
possibility of parole would be appropriate in Mr.
James’' case if he were convicted. They, however,
allowed him to withdraw his plea of guilty based upon
the fact that he was not told at the time of
gentencing that this conviction existed or that he was
facing a potential third strike.

Now, I cite all that to indicate that in this
particular case there is no question but that Mr.
Knight was informed before the matter, the matters, I
should say, for which he is today to be sentenced went
to trial, that he was facing a potential third strike.
This Court’s recollection is that there was a colloguy
in which I specifically indicated to Mr. Knight that
there was at least an allegation that he had two prior
strikes and that there were persistent offenses that
were being -- or most serious offenses, I should say,
that were being charged against him, and if he were
convicted he would face the possibility of life
imprisonment without possibility of parole. Mr.
Knight made a decision at that point to proceed
despite advice of counsel which was stated on the

record that he not proceed to trial, and the Court
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wasn’t in any position to advise him what he should or
should not do, only to advise him of the potential
conseguences.

It is this Court’s opinion that the two prior
convictions which constitute strikes in this case,
that is Cause No. 95-1-199-1, which occurred on April
3rd, 1995, attempted manslaughter in the first degree,
and Cause No. 97-1-1382-1, robbery in the second
degree which occurred on October 24th, 1997, having
been shown to be convictions of this defendant, Mr.
Knight, are indeed qualifiers as prior convictions
under Subsection (29) of RCW 9.94A.030, and that a
conviction of another strike in this specific
situation then brings into play the persistent
offender provisions. That is the conclusion that I’'ve
reached after considering all of the authorities that
have been cited to me as well as statutes and cases
concerning this particular area of law.

That having been said, the Court will in a moment
impose the appropriate sentence. Before I do so, Mr.
Knight, you do have an opportunity to speak. Is there
anything that you wisgh to sa? before I pronounce
sentence?

MR. KNIGHT: No.

THE COURT: Mr. Knight, this case is a tragedy.
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Most criminal cases that come before the Court are
tragedies in one way or another. They're tragedies to
the victims, they’re tragedies to society, and often
they're tragedies to those that care for a defendant .
When I use the term tragedy, however, 1’11 point out
that a defendant is responsible for the results of his
or her actions.

I did order a Presentence Investigation Report
because I wanted to be sure that I carefully
considered your situation even though the law ties the
hands of a judge when a person has been convicted on a
third occasion of a most serious offense and is
identified as a persistent offender. I say that this
case is a tragedy because, despite your young age, you
have an atrocious criminal history. It takes up a
whole page of the Presentence Investigation Report
including juvenile convictions, misdemeanor
convictions and your adult felony record.

One of the purposes of the criminal justice
system is to hopefully rehabilitate an individual, to
teach them a lesson. It does not appear that you
learned from your prior mistakes. You were convicted
of attempted manslaughter in the first degree in a
plea bargain situation that involved the firing of &

weapon at another individual. Luckily, that
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individual was not killed or injured. This was a
gang-related situation and a specific aggravating
circumstance to that effect was found. You pled
guilty to that crime to take advantage of a lesser
prison sentence than would have otherwise been the
case had you been convicted of assault in the first
degree, that is, an assault with an intent to kill.
That was in 1995. You were sentenced in April to 38
months.

About two years later, two years and four months,
you were back before the court for a crime that
occurred in August of 1997 and that was robbery in the
second degree in which by force or threat of force you
took property of another. I understand that this
involved an allegation of robbing someone who may have
been involved in drugs or was allegedly involved,.
That does not take away from the fact that this was a
crime against a person that consisted of a threat or
use of force and was properly a robbery in the second
degree. Both of those matters are strikes.

You were also convicted in October of 1999 of
possession of stolen property in the second degree in
Pierce County. One hopes that an individual will
learn a lesson. Your indication that your attorney at

the first sentencing or in discussions regarding that

32

- SINYYIN-LHDINY €0-0 716500166

005 jo g9} @bed



10

Ll

12

X3

14

15

16

¥

18

i9

20

21

22

23

24

25

told you that this would not be a strike is to this
Court incredible. The statute seems clear. I don't
know how anyone could read the statute otherwise,
since it specifically says an attempt to commit one of
the following crimes and specifically sets forth
manslaughter in the first degree.

There has been some talk in the media about the
three strikes law recently and some indicate that the
crime, the crimes for which this three strikes law
applies are sometimes crimes that don’t seem very
serious. I'm of the opinion that the victims in those
crimes would feel otherwise.

Most recently a young woman who had a serious
drug problem who continued to commit second degree
robberies of small grocery stores in which she
indicated that she had a weapon, indication was she
never had a weapon. I'm sure the victim at the time
they were told there was a weapon was involved would
argue that that really doesn’t make that much
difference. 1711 indicate that that’s -- that
publicity is somewhat unusual in that a couple months
before that, I should say a few months before that,
there was an article in the newspaper that indicated
that the three strikes law really wasn’t much of a

deterrent because it wasn’t used very often.
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I say all that to say this, the legislature has
created this statutory scheme. It is the
legislature’s province to enact statutes which deal
with the appropriate punishment for an offense., In
some cases a judge is given discretion. This is a
case in which the judge is not given any discretion
whatsoever. The legislature has mandated that after a
third strike conviction the court must sentence to
life imprisonment without parole.

That is my duty as a judge to follow that law,
and I will do go in this case and impose a gentence of
life in prison without the possibility of parcle for
the crimes of assault in the second degree, Count I
assault in the second degree, Count IV,

We are here for sentencing in three other felony
matters, there’s felony harassment, Count III. Well,
I may have misstated the count numbers, yes, Count
ITII; and felony harassment, Count VI in Cause No.
99-1-929-4. There is also attempting to elude a
pursuing police vehicle in 99-1-591-4, and let me
indicate in each of those matters I'm going to impose
the top of the standard range, even though that'’s
academic, for felony harassment, Count III and Count
VI, 60 months. For attempting to elude a pursuing

police vehicle in the other cause number, 29 months.
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I must by law impose a $500 crime victim
assessment in each cause number. Because of the
nature of the sentence in this case I'm not going to
impose any court-appointed attorney’s fees, nor will I
impose a filing fee. I have the power to waive those
and I will do so.

I am not going to impose a no contact order in
this particular case as to the victim Thomas because
as I said at the time of the conviction when I ordered
a Presentence Investigation Report, under the
circumstances of this case I don’t feel that that's
necessgary, and Kyndra Thomas can have contact with Mr.
Knight as the father of her child if she chooses.

I'll order no contact with Lacresha Jordan for the
maximum period which would be 10 years.

I believe that there is a requirement of imposing
community placement, is there not, even though this is
life without parole?

MR. TUNHEIM: As to the harassment charges there
would be community placement. The assault there would
not be because of the sentence, and I believe the
eluding there is no community placement so it would
only be for the harassment.

THE COURT: By operation of law, then, I will

impose that community placement for the two felony
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harassment charges, Counts III and Count VI.

Are there other sentence matters that need to be
addressed by the Court?

MR. GREY: Not from the defense, Your Honor.

MR. TUNHEIM: Not that I can think of at this
point, Your Honor. I'm just completing the judgment
and sentences. It will be a moment for me to finish
the paperwork.

THE COURT: While we’'re doing that I want to
advice you, Mr. Knight, that because this was a
conviction that occurred by jury, you have the right
to an appeal. If you cannot afford to hire an
attorney, an attorney will be appointed for you for
the appeal.

I do have some paperwork in the file indicating
that you are going to be requesting that Mr. Knight be
found indigent for the purposes of appeal. Is that
correct, Mr. Grey?

MR. GREY: That'’s correct, Your Honor. I've
filed that motion and then Mr. Tunheim has just
approved and I will hand up to the Court an order on
indigency for review which I believe I've already
given the Court a draft of.

THE COURT: I’'ll also indicate that there are

time limits, and if you do not file a notice of appeal
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within the appropriate time limits an appeal would not
be possible. And so I am going to approve this order
of indigency and the Office of Public Defender I guess
will, or is that the appellate court that makes that
appointment of an attorney for appeal?

MR. GREY: Your Honor, there’s a mechanism in
place here which I’'ve never fully understood which
used to involve Ms. Foster and now involves Mr. CGraham
with regard to appellate counsel on appeal. The
process in the past is to have the order that the
Court is approving now done and then all the papers
are placed in the hands of Mr. Graham and then
ultimately it turns out usually that Mr. Quillian or
Mr. Doyle ends up as appellate counsel, but it’s not a
process that occurs through our office.

THE COURT: It does say the Superior Court
Administrator is directed to make the necessary
arrangements for an attorney here in the language. I
think that is the case.

In any event, I have informed Mr. Knight that he
has the right to appeal. I have found that he would
be indigent and that counsel will be appointed for him
at his request, and I’'ll leave it to the appropriate
appointed attorney, then, to proceed in whatever

fashion is appropriate.
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MR. GREY: I may, Your Honor, just for the gake
of matters not getting lost in the shuffle, I may file
the notice of appeal, but then I think from that point
on it will be appellate counsel that will work with
these matters.

THE COURT: There’'s one other thing that I want
to state on the record, although I think it’s obvious
and it wasn’t addressed by counsel because it’s so
obvious, and that is as a juvenile in June of 1992 Mr.
Knight was convicted of assault in the second degree.
However, case authority clearly points out that in the
State of Washiqgton a juvenile conviction, actually
it’'s called an a juvenile adjudication, does not meet
the definition of an offense under the SRA and does
not qualify as a strike. I assume that counsel agree
with that and that’s why it wasn’t addressed at all.

MR. GREY: We do, Your Honor, and it’s a
nonissue.

MR. TUNHEIM: Yes, sir.

THE COURT: Mr. Knight, this Court having
pronounced sentence I’'ve now been handed proposed
judgment and sentence in each of the two cause
numbers. I’ve reviewed those forms and they appear to
be consistent with my oral ruling. I note that you've

affixed your fingerprints to each of the judgment and
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sentence forms, you've signed each, your attorney, Mr.

Grey, has signed each, and so I will now sign each of
those judgment and sentence forms in open court in
your presence, the presence of your attorney, the
presence of Mr. Tunheim, the Deputy Prosecutor. 1’11
also sign in each case the warrant of commitment.
Good luck to vou.

Be in recess.

(Court in recesgs.)

39

- SINYYIN-LHOINM ¢0-2 716500166

005 jo g/} °bed



CERTIFICATE OF REPORTER

STATE OF WASHINGTON )

COUNTY OF THURSTON )

I, PAMELA R. JONES, RMR, Official Reporter of
the Superior Court of the State of Washington, in and
for the County of Thurston, do hereby certify:

That I was authorized to and did
stenograﬁhically report the foregoing proceedings held
in the above-entitled matter, as designated by Counsel
to be included in the transcript, and that the
transcript is a true and complete record of my
stenographic notes.

Dated this the day of September, 2000.

PAMELA R. JONES, RMR
Official Court Reporter

CCR No. JO-NE-SP-R474P1

40

- SINVIN-LHOINMY 20-0" 716500166

005 jo g/l °bed



