FILED
9/14/2017 4:17 PM
Court of Appeals

Division Il
State of Washington

NO. 49549-0-11
IN THE COURT OF APPEALS

FOR THE STATE OF WASHINGTON
‘ DIVISION I

STATE OF WASHINGTON,

Respondent,
V.
KATHLEEN LOUISE NICKS,

Appellant.

ON APPEAL FROM THE
SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR WAHKIAKUM COUNTY

The Honorable Michael J. Sullivan, Judge, and
The Honorable William J. Faubion

BRIEF OF APPELLANT

Peter B, Tiller, WSBA No, 20835
Of Attorneys for Appellant

The Tiller Law Firm
Corner of Rock and Pine
P. 0. Box 58

Centralia, WA 98531
(360) 736-9301



TABLE OF CONTENTS

Page

Table of AWtROTItIES .....cccooiiiiiiiii s iv

A. ASSIGNMENTS OF ERROR..........ccooevviriiniiinin oo, 1

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR............... 2

C. STATEMENT OF THE CASE...........cccoimiviniinmmin e 3

1. PROCEDURAL HISTORY ..o 3

a, Affidavit in support of the search warrant......................... 4

b. CrR 3.5/3.6 suppression Rearing...........ccccoecivevveevnennccnnnes 7

2. TRIAL TESTIMONY ..ot sneenenee 9

3, VERDICT AND SENTENCE........ccoconiiiniiinicrnnnerie e 13

D. ARGUMENT ..ottt nesa i ssasssscass s scosassnssassnerssss sassssssase i3
L. THE SEARCH WARRANT WAS UNSUPPORTED BY

PROBABLE CAUSE, REQUIRING SUPPRESSION
OF EVIDENCE RECOVERED FROM MS. NICKS’

a. A search warrant must establish a nexus befween the
criminal activity and the place to be searched in order fo

be constitutionally valid............................14

b. There was no probable cause fto believe evidence
of the alleged crime would be found in Ms. Nicks’

FOSIACHICE «..ovvvvicviiviriiinirieisir e s ss e sase e 16

¢. The information contained in the warrant was stale,

d. The evidence must be suppressed..................... 24

2. MS, NICKS’ CONVICTION FOR POSSESSION OF
METHAMPHETAMINE MUST BE REVERSED
WHERE THE STATE FAILED TO PROVE DOMINION
AND CONTROL OF THE POUCH AND OVER THE

METHAMPHETAMINE ITSELF ..., 24

ii



3. THERE WAS INSUFFICIENT EVIDENCE TO
UPHOLD MS. NICKS'® CONVICTIONS FOR
POSSESSION OF THE FUEL CARD, SOCIAL
SECURITY CARD, AND DRIVER’S LICENSES

FOUND IN THE DESK ......ccooniiniiiinnionnnns 30
4. THIS COURT SHOULD EXERCISE ITS
DISCRETIONAND DENY ANY REQUEST FOR
COSTS i 33
E. CONCLUSION ........ooviiiiinnes s e 34

il




TABLE OF AUTHORITIES

WASHINGTON CASES Page
State v. Boethin, 126 Wn. App. 695, 109 P.3d 461 (2005). ..cccevneee. 24
State v, Brown, 139 Wn.2d 757, 991 P.2d 615 (2000).....cccccvvvviiennnenn .33
State v. Callahan, 77 Wn.2d 27,459 P.2d 400 (1969)................. 26,27,29,30
State v. Cantabrana, 83 Wn, App. 204, 921 P.2d 572 (1996) ................ 31,32
State v. Collins, 76 Wn. App. 496, 886 P.2d 243,

review denied, 126 Wn.2d 1016 (1995)......cvvvmiiicnnnn 31
State v. Craven, 67 Wn. App. 921, 841 P.2d 774(1992)...c.cccvccvnmannninnnnnns 30
State v. Crediford, 130 Wn.2d 747, 927 P.2d 1129 (1996) ....ccccvnivnnnnnnnne 24
State v. Eisfeldt, 163 Wn.2d 628, 185 P.3d 58002008).....cccccorvmrmireninrriiin, 15
State v. Escheverria, 85 Wn. App. 777,934 P.2d 1214 (1997)..ccrvcevvvene. 26
State v. George, 146 Wn. App. 906, 193 P.3d 693 (2008)....cccuevcrrunnns 28,29
State v. Goble, 88 Wn. App. 503,945 P.2d 263 (1997).cccvvevnviccvnnnnne 16,23
State v. Hall, 53 Wn.App. 296, 766 P.2d 512,

rev. denied, 112 Wn.2d 1016 (1989). ....coiiiiemiimmimicsisisinnieenes 23
State v, Highy, 26 Wn.App. 457,613 P.2d 1192 (1980).....ccovveverrrvecrvrncns 21
State v. Hosier, 157 Wn.2d 1, 133 P.3d 936 (2000).....ocivvnnnvnnniricnunnes 25
State v, Jones, 146 Wn.2d 328, 45 P.3d 1062 (2002} ......ovcvcvccvcvvnnnincnvnnnnnn. 26
State v. Kinzy, 141 Wn.2d 373, 5 P.3d 668 (2000) ....c.coeverrrevveccirerincreneenninncns 24
State v, Lyons, 174 Wn.2d 354, 275 P.3d 314 (2012).......... 14, 15,21,22,24
State v. Meneese, 174 Wn,2d 937, 282 P.3d 83 (2012) ..o 15
State v. McReynolds, 104 Wn. App. 560, 17 P.3d 608 (2000},

rev. denied, 144 Wn.2d 1003, 29 P.3d 719 (2001) ..ccvvvvceniiiiiiceninnnn . 19, 20
State v. Murray, 110 Wn.2d 706, 757 P.2d 487 (1988)..cccovrvvvvcccvrccanne .0 15
State v, Neth, 165 Wn.2d 177, 196 P.3d 658 (2008)....cccocecvivrvvivnriivennnenns .15
State v. Nelan, 141 Wn.2d 620, 8 P.3d 300 (2000)......ccccvimicininiinnnnnnnn. 34
State v. Olivarez, 63 Wn. App. 484, 820 P.2d 66 (1991)..........cvvnnnl31
State v, Perrone, 119 Wn.2d 538, 834 P.2d 611 (1992). ..cccoomminniiinniccnnee 14
State v. Riley, 34 Wn.App. 529, 663 P.2d 145 (1983) ccvvevrrecnerreerceene 22
State v. Salinas, 119 Wn.2d 192, 829 P.2d 1068 (1992). ...cvvvrrvecrinnens 25,30
State v. Sinclair, 192 Wn. App. 380,367 P.3d 612 (2016} ...cccceeenennne 33,34
State v, Spencer, 9 Wn. App. 95,510 P.2d 833 (1973) v 21

iv




State v. Spruell, 57 Wn., App. 383, 788 P.2d 21 (1990)...ccceenet . 27,28,29,31

State v. Thein, 138 Wn.2d 133, 977 P.2d 582 (1999)............ 16, 18, 20,23
State v. Turner, 103 Wn.App 515, 13 P.3d 234 (2000) ... 26
State v, Vickers, 148 Wn.2d 91, 59 P.3d 58 (2002) .....cccvrvvrninnninnincniiinenns 18
UNITED STATES CASES Page
Kentucky v. King, 563 U.S. 452, 131 S.Ct. 1849, 179 L.Ed.2d 865

(2011), oot ettt e s 4 14
United States v. Ramos, 923 Y.2d 1346, (9th Cir. 1991} ..o 18
United States v. Ruiz, 257 F.3d 1030 (9th Cir. 2001). oo, 18
Sgro v. Unifed States, 287 U.S. 206, 53 S.Ct. 138, 77 L.Ed. 260 (1932)....... 21
In re Winship, 397 U.S. 358, 25 L. Ed. 2d 368, 90 S. Ct. 1068

(L970) ettt e s e b s s s saeAaaEEsEsbasnaes 24
COURT RULES Page
CIR 3.5 et e s s bt s a s e san s b 7
CIR 3.6 vttt cteiaonessisat s e ens bt e aes ons st ss b e s s b ba s s n s 1,7
RAP 4.2 st bbb 33
RAP I5.2(E) oottt rsssasaeseass s ceseens smeneos et ansiesssnsssssnssanes 33
REVISED CODE OF WASHINGTON Page
RCW 9.35.02003) 1vriereeiiriisineceercconirasssresssessesecseeresssssmess ssestsssessssssassessmsess 3
RCW GA.S6.160(1)(C) cvevrerrermererresiiimiinsriomssnisassemsosinises s siessssnssisssssisneses 3
ROW GAL56.330(1) evenrereirireneeesmrcreneresisisisse e ssss et ssasasssssnsnssionss 3
RCEW 10.73.16001) ovoveriieiirircenenineseraeseremsn et ssnisssessssasosesaosorssssnsssssssssnes 33
RCW 69.50.4013(1) oot smsnsbsesbs b s aasssnans 3,25
CONSTITUTIONAL PROVISIONS Page
U.S. Const. AMENA TV oot ieriirerrsssssessses s esseresssssessssnsnas 14,24
U.S. Const. Amend XTIV ..cccooiiinii e 24
Wash. Const. arf. I, § 3w cestvsiiassasnessesnsan e 24
Wash, Const. art. I, § 7 cveveeeierniiiinesenermrrrssrresessesressseseessssssesesssssesiens 14,24




K. ASSIGNMENTS OF ERROR

1. The trial court erred by denying appellant Kathleen Nicks® CrR
3.6 motion to suppress evidence obtained as a result of a warrant to search her
house and detached garage.

2, The search warrant affidavit failed to establish a nexus between
the crimes alleged in the aftidavit and the appellant’s residence located at 2
Middle Valley Road, Skamokawa, Washington.

3. To the extent the court’s written order denying the defense CiR
3.6 suppression motion can be considered findings of fact, the trial court erred
in entering an order containing the following:'

The remainder of Defendant’s motion is denied[,]

All other issues raised by the Defense are not persuasivel,]
Therefore, all evidence seized by the State during the search of both the
Defendant’s residence and garage are not suppressed and are allowed to
be offered at trial subject to applicable court rules.

Clerk’s Papers (CP) 77-78.
4, There was insufficient evidence to convict Ms. Nicks of
possession of methamphetamine as alleged in count 1.

5. There was insufficient evidence to convict Ms, Nicks of second

degree possession of stolen property, (count 2); first degree identity theft

*The trial court’s ruling regarding the CrR 3.6 motion is attached as
1



(count 3); and possesston of another’s identification (counts 4 and 5).

B. ISSUES PERTAINING TO ASSIGNMENTS OF
ERROR

1. Law enforcement obtained a warrant permitting them to search
the appellant’s house and detached garage. Did the trial court err when it
denied the motion to suppress where the warrant lacked probable cause to
believe evidence of stolen property or evidence from a vehicle prowl that
occurred in June, 2014 in Kelso, Washington would be found in the house?
Assignments of Error No. 1, 2, and 3.

2. Whether there is sufficient evidence to support convictions for
possession of methamphetamine, second degree possession of stolen property,
first degree identify theft, and possession of another’s identification, where
police found a nylon zipped pouch containing methamphetamine residue on a
pipe on the floor of the master bedroom, and found a fuel access card, social
security card, and two driver’s licenses issued to persons other than Ms. Nicks
in a desk drawer in the master bedroom, did the State fail to prove the appellant
constructively possessed methamphetamine, cards and driver’s licenses, where
the State failed to establish any connection between the nylon pouch or the

methamphetamine, and where there is no evidence that Ms. Nicks used the

Appendix A.




desk or had knowledge of evidence contained in the desk drawer, and where
she shared the master bedroom with her then-boyfriend Richard Tralefet?
Assignments of Error 4 and 5. | |
C. STATEMENT OF THE CASE
1. Procedural History:

Kathleen Nicks was charged in Wahkiakum County Superior Court
with possession of methamphetamine, (count 1; RCW 69,50.4013(1)); second
degree possession of stolen property, (count 2; RCW 9A.56.160(1)(c)), and
first degree identity theft (count 3; RCW 9.35.020(3)). Clerk’s Papers (CP) 6-
7. She was also charged in counts 4 and 5 with gross misdemeanors  for
possession of another’s identification. (RCW 9A.56.330(1)). CP 7.

The State alleged in count 2 that Ms. Nicks knowingly possessed a fuel
card belonging to DeBriae Logging Company, knowing that the card had been
stolen. CP 7. The State alleged in count 3 that Ms. Nicks possessed a social
security card belonging to Brandi Kuning, CP 7. In counts 4 and 5, the State
alleged that she possessed two Washington State driver’s licenses issued to Ms.
Kuning and Lisa Williams, respectively. CP 7.

The charges originated from seizure of evidence recovered at Ms.
Nicks® residence located at 2 Middle Valley Road, Skamokawa, Washington

pursuantto a search warrant signed on January 30,2015. CP 68-70. The
3



search warrant and supporting affidavit are attached hereto as Appendix B.
Information contained in the search warrant® affidavit is set forth below:
a. Affidavit in support of the search warrant

Wahkiakum County Deputy Sheriff Michael Balch prepared an
affidavitrequesting a warrant to search Ms, Nicks’ residence and detached
garage for equipment received from Mighty Quip, distributers of commercial
and industrial equipment, and for evidence pettaining to a vehicle prowl that
occurred in Kelso, Washington, on June 22,2014.  CP 22-25; Appendix B.

The affiant, Deputy Balch, stated that Brian Tills told him on January
30, 2015, that he had sold equipment on January 28, 2015, to Tiffany Ames.
CP 22. He stated that Brian Tills works for Mighty-Quip Industries. CP 23. He
stated that a person identitying herself as “Tiffany Ames” paid by check written
for the amount of $5,450.00, and that his employer told him on January 30 that
the check was fraudulent. CP 23-24, Mr. Tills did not know the address where
he had delivered the equipment, but had a photo of the house on his cell phone.
CP 23.

Deputy Balch wrote in his affidavit that he recognized the house in the

photo as 2 Middle Valley Road in Skamokawa, and that he knew that Kathleen

®The search warrant and supporting affidavit are attached hereto as Appendix
B,
4



Nicks and her children live in the house. CP 23-24. He stated that Mr. Tills
told him that he contacted people at the address and asked them if they needed
a diesel and gas generator that he had for sale. CP 24. They agreed and a
woman wrote the check and he delivered the equipment to the addiess and
assisted in putting the equipment in a detached garage on the property. CP 24.
Mr. Tills described the woman who wrote the check as being around 40 years
old, 5°4” tall, with “dirty blond/brown shouider length hair.”” CP 24. M. Tills
had a cell phone photo of the bill of sale for the items he delivered, which
included a Mighty-Quip diesel generator, 200 PSI DeWalt electric air
compressor, Honda 2” trash pump with hose kit, a 3100 PSI pressure washer,
and Honda EU 8500 watt gas generator. CP 24.

Deputy Balch stated in his affidavit that he spoke with Harlan Wheeler,
who is Mr. Tills’ boss at Mighty-Quip. Mr. Wheeler told the deputy that the
check received from the woman who called herself “Tiffany Ames” was
reported to have been stolen in Kelso. CP 24. Deputy Balch stated in his
affidavit that after Mr. Wheeler told Mr. Tills that the check was fraudulent,
Mr. Tills returned to the garage where he had unloaded the equipment and
contacted the same two teenage boys who had helped him put the equipment in
the garage two days earlier. CP 24. M. Tills asked for “Tiffany” and was told

they did not know anyone with that name. He asked if the equipment was still
5



in the garage and they stated that they did not know. CP 24,

Deputy Balch contacted Kelso police officer Ken Hochhalter, who had
received a report of a vehicle prowl from Tiffany Ames in June, 2014. CP 24,
Deputy Balch’s affidavit states that the report of the Kelso vehicle prowl lists
among the items taken include a purse with a wallet, driver’s license, social
security cards and a checkbook belonging to Tiffany Ames. CP 24, Deputy
Balch stated that Officer Hochhalter took another statement from Ms, Ames,
who said that she did not write the check in the amount of $5,450.00 received
by Mighty-Quip. CP 24.

A warrant authorizing officers to search a double wide mobile home
with detached garage at 2 Middle Valley Road, Skamokawa was signed on
January 30,2015, CP 19-21; Appendix B. The warrant authorized search for
the following materials:

¢ Book of bank checks with the name Tiffany Ames printed on
them from Fibre Federal Credit Union
Mighty-Quip Diesel Generator
200 PSI DeWalt electric air compressor
Honda 2” trash pump with hose kit
3100 PSI Pressure washer
EU 8500 watt Honda gas generator
Bill of sale from Mighty-Quip generator
Driver’s license for Tiftany Ames
Social security cards for Tiffany Ames, Remington Ames, and

Clayton Gownoug.
CP 20.




The warrant was executed on January 31, 2015, Police found none of
the equipment delivered by Mighty-Quip in the garage. Police also searched
Ms. Nicks’ house, and during a search of the master bedroom of the house
police found a brown nylon zipped pouch containing methamphetamine on the
bedroom floor, and also found two driver’s licenses, a social security card, and
a fuel card, all of which were issued to other persons, in a nearby desk.

b. CrR 3.5/3.6 suppression hearing

Ms. Nicks moved to suppress statements and evidence obtained by law
enforcement during execution of the search warrant on January 31, 2015, on
the grounds that there was insufficient probable cause supporting search of the
house. CP 17- 41 (Motion for Suppression of Evidence, dated 03/31/16).
3Report of Proceedings (RP)’ at 16-90. The CrR 3.5/3.6 hearing was heard by
the Honorable Michael Sullivan on April 4, 2016.  3RP at 16-90.

Deputy Balch testified that during the execution of the warrant on the
afternoon of January 31, 2015, several people in the house were “gathered” by
police in the dining room and were advised of their Miranda rights. 3RP at 25.

He testified that Ms. Nicks and her then-boyfriend Richard Trafelet were

'The Verbatim Report of Proceedings consists of the following sequentially
paginated hearings. To assist in reference, appellate counsel has cited each
volume separately as follows: 1RP (12/14/18); 2RP (3/71/16); 3RP (4/4/16,
suppression hearing); 4RP (4/18/16); BRP (8/9/186); 6RP (6/6/16); TRP
(6/20/16); 8RP (8/29/16, pretrial hearing); 9RP (9/29/16, jury trial, day 1);

7



among the people in the house, and that Ms. Nicks said that she understood her
rights after he read them to the group. 3RP at 25, 26. Ms. Nicks testified that
she was sitting on the edge of the bed in the master bedroom while officers
searched the room and did not hear Deputy Balch read Miranda warnings to
the people in the dining room. 3RP at 56.

Regarding the motion to suppress items found in the master bedroom,
counsel argued that the contraband obtained from the house should be
suppressed due to lack of probable cause to support the warrant and due to the
staleness of the information contained in the affidavit. CP 17-41; 3RP at 77-
82.

The trial court did not immediately rule on the suppression motions, but
ultimately issued a written order that Ms. Nicks’ statement to law enforcement
during the search was admissible. CP 79-80. The court also entered an order
on June 6, 2016, denying the defense motion to suppress contraband found in

the residence. The court’s writien order provided:

1. Defendant’s Motion to Suppress Evidence under CrR 3.6 is
granted, in part.

2 The radios found during the search and seized are suppressed.

3. The remainder of Defendant’s motion is denied.

4 All other issues raised by the Defense are not persuasive.

Therefore, all evidence seized by the State during the search of

10RP (9/30/18, jury trial, day 2); and 1RP (10/18/186, sentencing).
8



both the Defendant’s residence and garage are not suppressed
and are allowed to be offered at trial subject to applicable couit
rules.

Cp 77-78.

Although court entered orders denying the motions, the frial court did
not enter written findings of fact and conclusions of law pursuant to CiR 3.6.

2. Trial testimony;

The case came on for jury trial on September 29 and 30, 2016, the
Honorable William Faubion presiding. 9RP at 118-225, 10RP at 227-287.
The State introduced evidence regarding a fuel card or a gas card issued by a
logging company to a former employee that was found in Ms, Nicks’ bedroom
by police during the search on January 31, 2015. 9RP at 127-132. Dorothy
Olson, office manager for the logging company, testified that a fuel card
belonging to the company was missing, and had been previously issued to an
employee named Frank Brown. 9RP at 129. The card was activated by use of
a Personal Identification Number and used to purchase gasoline on credit for
the logging company. 9RP at 129. Ms. Olson testified that Mr. Brown
subsequently quit in August, 2014, but did not return the fuel card. 9RP at 130.

She stated that Mr. Brown did not have permission to use tﬁe card and that he
was not permitted to let the card be used by any other person when he worked

at the company, 9RP at 130. The card was last used in October, 2014, 9RP at

9




132.

Lisa Williams testified that she renewed her Washington driver’s
license online in December, 2014, 9RP at 142. She expected to receive her
new license in the mail, but did not receive it. 9RP at 143, Ms, Williams was
subsequently contacted by law enforcement, who notified her that it had been
recovered during the search, 9RP at 144, She stated that she did not know
Katie Nicks or anyone who lives at her house. 9RP at 144,

Brandi Kuning’s purse containing her license, cell phone, credit cards
and her social security card was stolen from her vehicle in June, 2014, while
she was at work in Longview. 9RP at 161, 166. She stated that she left her
purse in her car when she went to work and when she returned a window in her
car was broken and her purse was gone, 9RP at 161-62. She later received a
notice from a credit card company that her application for credit had been
denied. She testified that she had not applied for a credit card and that she
suspected that someone had used her identity to apply for the card. 9RP at 163.

Pictures of Ms. Kuning’s social security card, and driver’s license were
entered as State’s Exhibits 1 and 2. 9RP at 164.

Law enforcement executed the search warrant at Ms. Nicks house

shortly after noon on January 31, 2015. Deputy Balch testified that the property

is owned by Ms, Nicks’ father, 9RP at 170. In January, 2015, Ms. Nicks and
19



her family lived in the house. 9RP at 170-71. He stated that five officers
participated in the search. Police entered the house first and Ms. Nicks was
taken to the front room. 9RP at 173. During the search, she wanted to go into
what Deputy Balch called the master bedroom, and police let her go into that
room while it was being searched. 9RP at 173. Ina desk in the room, police
located a social secﬁrity card and drivers’ licenses issued to Brandi Kuning, a
driver’s license issued to Lisa Williams, and a fuel card issued to the DeBriae
Logging company. 9RP at 175-77, 215.

Police found a brown nylon zippered pouch located on the floor
between the right side of the bed and a desk in the master bedroom. 9RP at
208. Deputy John Mason opened the pouch and spread the contents on the bed
and photographed the items found in the pouch. 9RP at 209. Exhibit 10. A
glass pipe located inside the pouch tested positive for the presence of
methamphetamine, 9RP at 155.

Deputy Mason testified that the cards, including the social security card
and Washington State driver’s license issued to Brandi Kuning, the driver’s
license issued to Lisa Williams, and the fuel card issued to DeBriae Logging
were located inside the desk., 9RP at 213-14, 215, 216. Richard Trafelet’s
identification was found in a black wallet in a drawer in the desk. 9RP at 216-

17.
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Ms. Nicks explained that she lived in the house with Richard Trafelet,
with whom she had an on-again off-again relationship. 10RP at229. She had
known Mr, Trafelet for many years and had dated him in the past. 10RP at 230.
He moved into the house in mid-January, 2015, and brought a large amount of
belongings into her house, including four boxes, several duffle bags, and a
motorcycle. 10RP at 230, Ms, Nicks and Mr. Trafelet occupied the master
bedroom in which police found the contraband, 10RP at231. She testified that
when he moved in, he “took over the bedroom pretty much” and that he used
the desk where the cards were located by police, 10RP at232. She stated that
she had personal belongings in the desk, but was not aware of everything in it.
10RP at 232-33. She said that in addition to M. Trafelet, her brother had lived
in the house and he and his gitlfriend also had their personal possessions there,
and that their possessions may have been in the desk as well. 10RP at 233,
Ms, Nicks identified several items pictured on the desk in the photo entered as
Exhibit 6 as belonging to Mr, Trafelet, including a cane, a hat, a container of
jewelry, and a glass of apple juice he was drinking at the time of the search,
which was left on the desk, TORP at 234. She stated Exhibit 7, which also
showed the desk, showed a tablet Mr. Trafelet was using at the time. 10RP at
234. She denied knowlédge of the zipped pouch found on the floor between

the bed and the desk containing the pipe that later tested positive for the
12




presence of methamphetamine, 10RP at 235-36. She stated that she did not go
through the drawer in the desk and did not know ébout the fuel card,
identification card, or licenses belonging to Ms. Kuning or to Ms, Williams,
10RP at 238.

3. Verdict and sentence:

The jury found Ms. Nicks guilty as charged in the information on
October 7, 2016. 10RP at 283-84; CP 156-60. The court imposed a standard
range sentence of six months in counts 1 through 3, and 364 days for each
gross misdemeanor, which was suspended for 24 months. 1RP at 298; CP
174,  The court ordered legal financial obligations consisting of a $500.00
crime victim assessment and court costs of $723.60. CP 176.

Timely notice of appeal was filed October 18, 2016. CP 184, This

appeal follows.

D. ARCGUMENT

1. THE SEARCH WARRANT WAS UNSUPPORTED
BY PROBABLE CAUSE, REQUIRING
SUPPRESSION OF EVIDENCE RECOVERED
FROM MS. NICKS®’ HOUSE.,

13



a. A search warrant must establish a nexus
between the criminal activity and the place fo
be searched in order to be constitutionally
valid,

The search warrant affidavit did not establish probable cause to search
Ms. Nicks’ house because it did not establish the requisite nexus between the
alleged crime and the place to be searched. The warrant therefore did
not satisfy the .requirements of article I, § 7 of the Washington
Constitution and the Fourth Amendment to the United States Constitution.
The trial cowrt erred in failing to suppress the evidence found in the
house.

The Fourth Amendment to the United States Constitution provides, “no
warrants shall issue, but upon probable cause, supported by cath or affirmation,
and particularly describing the place to be searched, and the persons or things to
be seized.” The particularity requirement has three purposes: “[1] prevention
of general searches, [2] prevention of the seizure of objects on the mistaken
assumption that they fall within the issuing magistrate’s authorization, and [3]
prevention of the issuance of warrants on loose, vague, or doubtful bases of
fact.” State v, Perrone, 119 Wn.2d 538, 545, 834 P.2d 611 (1992); Kentucky
w King, 563 U.S. 452, 131 S.Ct. 1849, 1856, 179 L.Ed.2d 865 (2011).

A search warrant must not issue unless there is probable cause to

i4




conduct the search. U.S. Const, amend, IV; Wash. Const. art. I, § 7; Stafe
v. Lyons, 174 Wn.2d 354, 359, 275 P.3d 314 (2012). “To establish probable
cause, the affidavit must set forth sufficient facts to convince a reasonable
person of the probability the defendant is engaged in criminal activity aﬁd that
evidence of criminal activity can be found at the place to be searched.” Lyons,
174 Wn.2d at 359, In determining whether the supporting affidavit establishes
probable cause, review is limited to the four corners of the affidavit. Stafe v,
Neth, 165 Wn,2d 177, 182, 196 P.3d 658 (2008).  “When adjudging the
validity of a seatch warrant, we consider only the information that was brought
to the attention of the issuing judge or magistrate at the time the warrant was
requested.” State v. Murray, 110 Wn.2d 706, 709-10, 757 P.2d 487 (1988).

The issuance of a search warrant is generally reviewed for abuse of
discretion. Nefh, 165 Wn.2d at 182. While deference is owed to the magistrate,
that deference is not unlimited. Lyons, 174 Wn.2d at 362, No deference is
given “where the affidavit does not provide a substantial basis for determining
probable cause.” Lyons, 174 Wn.2d at 363.

The trial cowt’s conclusions of law and its application of law to the
facts are reviewed de novo. State v. Meneese, 174 Wn.2d 937, 942, 282 P.3d
83 (2012); State v. Eisfeldt, 163 Wn.2d 628, 634, 185 P.3d 580(2008). The

trial court’s assessment of probable cause is therefore reviewed de novo. Neti,
15



165 Wn.2d at 182,
b, There was no probable cause fo believe
evidence of the alleged crime would be found in
Ms. Nicks’ residence

The search warrant fails for lack of nexus between the crime and
Ms. Nicks’ residence. Search warrants are valid only if supported by
probable cause. Stafe v. Thein, 138 Wn2d 133, 140, 977 P.2d 582
(1999). Probable cause to search "requires a nexus between criminal
activity and the item to be seized, and also a nexus between the item to be
seized and the place to be searched.” Thein, 138 Wn.2d at 140 (quoting Stafe
w Goble, 88 Wn. App. 503, 509, 945 P.2d 263 (1997)). The affidavit in
support of the warrant must set forth facts and circumstances sufficient to
establish a reasonable inference that evidence of the crime can be found at the
place to be scarched. Thein, 138 Wn.2d at 140.

A warrant to search for evidence in a particular place must be
based on more than generalized belief of the supposed practices of the
type of criminal involved. Thein, 138 Wn.2d at 147-48. Rather, the warrant
must contain specific facts tying the place to be searched to the crime.
Id "Absent a sufficient basis in fact from which to conclude evidence of

illegal activity will likely be found at the place to be searched, a reasonable

nexus is not established as a matter of law." Id. at 147.
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‘The warrant to search Ms. Nicks’ residence fails for lack of nexus. The
affidavit did not establish probable cause that evidence of equipment obtained
from Mr. Tills and loaded into the garage was in Ms. Nicks’ house, and does
not contain information that the driver’s license shown by the woman who gave
Ms. Ames’ check to Mr. Tills may be found in the house. The affidavit states
that Mr. Tills did not obtain a copy of the identification of the woman who
wrote the check, and although he asked to see identification of the person who
wrote the check, he “did not look at it that closely.” CP 24. No information in
the affidavit points to evidence of the driver’s licenses being present in Ms.
Nicks’ house.

The affidavit states that the items from Ms. Ames’ case included a
checkbook. CP 24. Deputy Balch stated that his “experience is that a book of
blank checks or drafts comes in groups of 25.” CP 24. There is no information
in the affidavit other than the deputy’s unsupported contention that “a book of
bank checks or drafts comes in groups of 25, CP 24, The affidavit does not
say how many individual checks were taken from Ames car in June, 2014, only
that it was a “book.” No information is listed that it was a full check book, or
whether the book was otherwise empty with the exception of a single check.
The Kelso Police Department Crime Report document listing property taken on

June 22, 2014, from Ms, Ames’ car sheds no further illumination on this
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question; the document merely lists “1 checkbook” among the property taken.
CP 57, 58.

“The affidavit in support of the search warrant must be based on
more than suspicion or mere personal belief that evidence of the crime
will be found on the premises searched.” Stafe v. Vickers, 148 Wn.2d
91, 108,59P.3d 58 (2002). "Probable cause to believe that a suspect has
committed a crime is not by itself adequate to secure a search warrant for the
suspect's home." Unifed States v. Ramos, 923 F.2d 1346, 1351 (Oth
Cir. 1991), overruled on other grounds by Urited States v. Ruiz, 257 F.3d 1030
(9th Cir. 2001). In Thein, a generalized belief that criminals keep evidence of
their crimes at their residence was not enough to establish probable cause to
search the residence in the absence of particular facts. The Court held there
was insufficient nexus between evidence that a person engaged in drug
dealing and the fact that the person resided in the house that was searched.
Thein, 138 Wn2d at 150, The affidavit  contained specific
information tying the presence of ngrcotics activity to a certain residence, but
not the address to be searched pursuant to the warrant. /d. at 136-138, 150.
The affidavit also contained generalized statements of belief, based on
officer training and experience, about drug dealers’ common habits,

particularly that they kept evidence of drug dealing in their residences. Id. at
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138-39. The affidavit expressed the belief that such evidence would be found
at the suspect's residence. Id. at 139, The Court held such
generalizations do not establish probable cause to support a search warrant fora
drug dealer's residence because probable cause must be grounded in fact. /d. at
146-47,

State v. McReynolds, is also illustrative of failure to establish
probable cause to search a residence for evidence of crime. In McReynolds, the
defendants’ involvement in a burglary was not enough to establish probable
cause to believe evidence of that burglary would be found in the defendants’
residence, The Court of Appeals found probable cause lacking to search the
defendants’ home when the police caught the defendants at the scene of the
burglary. State v. McReynolds 104 Wn. App. 560, 570, 17 P.3d 608 (2000),
rev. denied, 144 Wn.2d 1003, 29 P.3d 719 (2001). The question was whether
there was a basis for inferring evidence of other crimes would be at the
defendants’ residence. McReynolds, 104 Wn. App. at 570. A pry bar, stolen
along with a large quantity of other tools several weeks earlier, was found at the
scene near one of the suspects. Id. at 566, 570. Yet the affidavit failed to
establish a nexus between any criminal act and the defendants’ residence. Id.
There was no reasonable inference grounded in specific fact that the

defendants’ residence would contain evidence of a prior crime, even though the
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defendants were connected with a large amount of property stolen several
weeks carlier. Id.

The same guiding principles in Thein and McReynolds control the
analysis here.  The affidavit contains no observation that any resident
transported the equipment to Ms. Nicks’ home; in fact, the reporting party not
only witnessed the equipment being placed into the detached garage (rather
than the house), he actually helped with carrying the equipment into the garage.

CP 24. Nothing in the affidavit shows anyone observed any of the ill-obtained
equipment in Ms, Nicks’ house itself, nor showed any reason to believe that the
equipment or evidence of a crime would be found there,

Instead, the merest thread of a link between the equipment which was
loaded into the detached garage, and the house itself, was the deputy’s
contention that checks, in his experience, come in packets of 25, and that Ms.
Ames’ check book had been stolen in June, 2014, CP 24,

¢.  The information contained in the warrant was
stale.

Even assuming arguendo the affidavit demonstrates a nexus between
the alleged crime and Ms. Nicks’ residence, probable cause is still lacking
because the information contained in the warrant was stale.

Probable cause must be timely. Lyons, 174 Wn.2d at 357. Facts used to
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support probable cause “must be current facts, not remote in point of time, and
sufficient to justify a conclusion by the magistrate that the property sought is
probably on the person or premises to be searched at the time the warrant is
issued.” State v, Spencer, 9 Wn. App. 95, 97, 510 P.2d 833 (1973).

Stale search warrants violate article I, § 7 and the Fourth Amendment.
Lyons, 174 Wn.2d at 357, 359. The issue of staleness arises due to the passage
of time between the informant’s observations of criminal activity and
presentation of the affidavit to the magistrate. Lyons, 174 Wn.2d at 360. “The
magistrate must decide whether the passage of time is so prolonged that itisno
longer probable that a search will reveal criminal activity or evidence, i.e., that
the information is stale.” Id. at 360-61. This is a fact-specific inquiry, but
factors include the time between the known criminal activity and the nature and
scope of the suspected activity. Id. at 361. It is not enough to set forth that
criminal activity occurred at some prior time. The facts or circumstances must
support the reasonable probability that the criminal activity was occurring at or
about the time the warrant was issued. Stafe v. Highy, 26 Wn.App. 457, 460,
613 P.2d 1192 (1980) (one time sale of a small amount of marijuana did not
establish probable cause to search two weeks later); Sgro v. United States, 287
U.S. 206, 53 S.Ct. 138, 77 L.Ed. 260 (1932). The test for staleness of

information in a search warrant affidavit is one of common sense. Stafe v,
21




Riley, 34 Wn.App. 529, 534, 663 P.2d 145 (1983).

In this case, the court did not accept the argument by the defense that
information in the affidavit was stale. CP 78. The trial court’s ruling, however,
is not supported in light of the facts presented at the suppression hearing.
Foremost, as argued above, the mere existence of any additional check
belonging to Ms., Ames was purely hypothetical. There was no information
that more than one check had been stolen from the car in June, 2014; the
information was that a ‘book” was stolen, which could have contained just a
single check if all the others had already been used. In addition, checks, as
paper instruments, are far less durable than an object such as a stolen weapon
and cannot be anticipated to remain extant for a long period of time.

Perhaps even more compellingly, the Ames vehicle prowl occurred
June 22, 2014, more than seven months before Mr, Tills received the Ames
check in January, 2015. The critical time frame for establishing timely
probable cause is when the criminal activity is observed. Lyons, 174 Wn.2d at
361, In this case, over seven months passed between the occurrence of the
incident involving the car prowl and execution of the search warrant,
There was simply no evidence to support the contention that additional
checks—if they even existed—would continue to exist after seven months

passed between the vehicle prowl and execution of the search warrant.
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In determining staleness, the tabulation of the number of days isnot the
sole factor, but is one circumstance to be considered in determining staleness.
Lyons, 174 Wn.2d at 361; State v. Hall, 53 Wn.App. 296, 300, 766 P.2d 512,
rev. denied, 112 Wn.2d 1016 (1989). Nothing in the affidavit shows evidence
of the offense would be found in the house —a place that was not even involved
in the crime itself — more than seven months after the crime occurred. The trial
court erred in concluding the warrant was not stale.

A link between the fraudulent check and facts, not a generalized
belief about the habits of criminals expressed by Deputy Balch, is required
to show a nexus between criminal activity and ahome. Thein, 138 Wn.2d at
150, Here, the facts in the affidavit fall woefully short of establishing that
there were additional stolen checks or other contraband in the house itself, or
that the equipment was located any place other than the garage where it had
been placed two days prior. See Goble, 88 Wn.App. at 512 (defendant's
picking up package containing narcotics at post office box did not support
search warrant for his residence because there was no evidence that he
would take the package back to his residence rather than to another

location).
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d. The evidence must be suppressed
A search conducted pursuant to a warrant unsupported by probable
cause violates article I, § 7 and the Fourth Amendment. Lyons, 174 Wn.2d at
357, 359. The exclusionary rule mandates suppression of evidence
obtained as a result of an unlawful search. Without the evidence obtained
from the search, there is no basis to sustain the convictions. The proper
remedy is reversal of the convictions and dismissal of the charges. See State
v. Kinzp, 141 Wn.2d 373, 393-94, 396, 5 P.3d 668 (2000) (no basis remained
for conviction where motion to suppress evidence should have been
granted); State v. Boethin, 126 Wn. App. 695, 700, 109 P.3d 461 (2005)
(dismissing charges where evidence suppressed).
2. MS. NICKS’ CONVICTION FOR POSSESSION
OF METHAMPHETAMINE SHOULD BE
REVERSED WHERE THE STATE FAILED TO
PROVE DOMINION AND CONTROL OF THE
POUCH AND OVER THE
METHAMPHETAMINE ITSELF
In every criminal prosecution, the State must prove every element of
the crime charged beyond a reasonable doubt. U.S. Const. amend. 14; Const.
art. 1, § 3; In re Winship, 397 U.S. 358, 364, 25 L. Ed. 2d 368,90 S. Ct. 1068
(1970); State v. Crediford, 130 Wn.2d 747, 759, 927 P.2d 1129 (1996). Ms.

Nicks was convicted of three felonies and two misdemeanors involving her
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alleged possession of a controlied substance, possession of the fuel card and
social security card, and two Washington driver’s licenses issued to other
people.

The evidence at trial was insufficient as a matter of law to prove M.
Nicks guilty of possession of a controlled substance. A challenge to the
sufficiency of the evidence requires the Court to view the evidence in the light
most favorable to the State. The relevant question is whether any rational fact
finder could have found the essential elements of the crime beyond a reasonable
doubt. State v. Hosier, 157 Wn.2d 1, 8, 133 P.3d 936 (2006); Stafe v. Salinas,
119 Wn.2d 192,201, 829 P.2d 1068 (1992). In claiming insufficient evidence,
the defendant admits the truth of the State’s evidence and all reasonable
inferences that can be drawn from it: “All reasonable inferences from the
evidence must be drawn in favor of the State and interpreted most strongly
against the defendant,” Hosier, 157 Wn.2d at 8; Sq.lirms, 119 Wn.2d at 201.

In this case, the State failed to prove Ms. Nicks constructively
possessed methamphetamine found in the pouch by the bed when Ms. Nicks
had no connection beyond proximity to the methamphetamine. To prove the
offense charged in count 1, the State was required to prove beyond areasonable
doubt Ms. Nicks actually or constructively possessed the substance, RCW

69.50.4013(1).
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Possession may be actual or constructive, Stafe v, Esle everria, 85 Wn.
App. 777, 783, 934 P.2d 1214 (1997). “Actual possession occurs when the
goods are in the personal custody of the person charged with possession;
whereas, constructive possession means that the goods are not in actual,
physical possession, but that the person charged with possession has dominion
and control over the goods.” State v. Callahan, 77 Wn.2d 27,29, 459 P.2d 400
(1969). When contraband is not in the personal custody of an individual
charged with possession, he is not in actual possession of the contraband but
can be found in constructive possession provided he has dominion and control
over the goods. Callahan, 77 Wn.2d at 29. Dominion and control means the
object can be reduced to actual possession immediately. Stafe v. Turner, 103
Wn.App 515, 521, 13 P.3d 234 (2000); State v. Jones, 146 Wn.2d 328, 333,45
P.3d 1062 (2002).

The State failed to prove dominion and control in this case when all it
established was Ms. Nicks’ presence in the bedroom where the pouch was -
located. As an initial matter, it should be noted that the State failed to attribute
ownership of the bag or its contents to either Ms. Nicks or Mr. Trafelet. While
no one claimed ownership of the pouch in this case, Ms. Nicks provided
undisputed testimony that the pouch did not belong to her and that she had not

been aware that it was in the bedroom. 10RP at 237, 241. It is undisputed in
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this case that although defense conceded her dominion and control over the
bedroom, that was not exclusive; it was undisputed that she shared with
bedroom with Mr. Trafelet. In addition, the State, by contrast, provided no
evidence as to who owned the pouch. Thus, the lack of evidence as to
ownership militates against a finding of Ms. Nicks’ dominion and control of
the pouch.

The frequently cited Division One case, State v. Spruell, 57 Wn. App.
383, 788 rP.2d 21 (1990) is instructive here. In Spruell, while executing a
search warrant at a residence, police came upon the defendant near a table on
which there was cocaine residue, a scale, vials and a razor blade. His fingerprint
was on a plate that had apparently held cocaine and seemed to have been
thrown upon the arrival of the police. Spruell, 57 Wn. App. At384-85. Relying
on Callahan, the court found this evidence insufficient to support a possession
conviction when the State failed to establish a connection between the
defendant and either the drugs or the house:

There is no basis for finding that Hill had dominion and control
over the drugs. Our case law makes it clear that presence and
proximity to the drugs is not enough. There must be some evidence
from which a trier of fact can infer dominion and control over the drugs
themselves. That evidence being absent, Hill’s conviction must be
reversed and dismissed on double jeopardy grounds.

Spruell, 57 Wn. App. at 388-89 (emphasis added).

27




As in Spruell, here the S’tate also failed to provide evidence of Ms.
Nicks’ dominion and control over the methamphetamine itself. Like the
defendant in Spruell, Ms. Nicks’ use of the bedroom was not exclusive but
was shared by Mr. Trafelet. Under these circumstances, as was similarly found
in Spruell, Ms, Nicks could not be found to have had dominion and control
over the drugs found in proximity to her in the bedroom, absent evidence of
dominion and control over the drugs themselves.

Accordingly, this Court should reverse her conviction. Another
Division One case isrelevant here. In State v. George, 146 Wn. App. 906, 193
P.3d 693 (2008)., the Siate argued the backseat passenger of a vehicle had
constructive possession of a drug pipe and its contents when it was found on
the floor at his feet and he was the only person in the backseat. George, 146
Wn, App. at 920, In addition, the detaining officer had detected a strong odor of
marijuana coming from the vehicle. /d. at 923.

Division One of this Court found these facts insufficient to establish
constructive possession, holding the law required more than mere proximity or
even handling of the contraband:

Here there was no evidence about George's past use or ownership
of marijuana or paraphernalia. No drugs or paraphernalia were found
on his person. There was no evidence such as dilated pupils, odor on
his person, matches, or a lighter to suggest that George had been

smoking marijuana with or without the pipe. There was no testimony
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tending to rule out the other occupants of the vehicle as having
possession of the pipe. There was no testimony establishing when
George got into the vehicle or how long he had been riding in it. There
was no fingerprint evidence linking George to the pipe. And George
made no statements or admissions probative of guilt.

George, 146 Wn. App. at 922,

For similar reasons, the State failgd to prove constructive possession in
this case. Here also, there was no evidence Ms. Nicks used methamphetamine
found in the bedroom, and as in George, the State did not rule out the
ownership of the drugs by other persons who had access to the bedroom as well
as Ms. Nicks.

Here, the evidence that Ms. Nicks constructively possessed the pouch
containing methamphetamine on the bedroom floor (and cards and
identification found in the desk) does not even approach the level of evidence
in Callahan, and Spruell, where there was an admission to past possession
(Callahan), or a fingerprint found on a plate that held the drugs (Spruell).
Moreover, George reiterates the black letter rule that mere proximity, absent
some other indicia of possession, does not support a finding of constructive
possession.

For all these reasons, the evidence established Ms, Nicks did not have

dominion and control over the pouch or its contents. Without evidence of her

dominion and control over the methamphetamine itself, the State failed to
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prove constructive possession and this Court should reverse her conviction in
count 1,
3. THERE WAS INSUFFICIENT EVIDENCE TO
UPHOLD MS. NICKS’ CONVICTIONS FOR
POSSESSION OF THE FUEL CARD, SOCIAL
SECURITY CARD, AND DRIVER’S LICENSES
FOUND IN THE DESK
As noted above, the test for determining the sufficiency of the evidence
is whether, after viewing the evidence in light most favorable to the State, any
rational trier of fact could have found guilt beyond a reasonable doubt.
Salinas, 119 Wn,2d at 201. A claim of insufficiency admits the truth of the
State’s evidence and all inferences that reasonably can be drawn therefrom.
Salinas, at 201; State v. Craven, 67 Wn, App. 921, 928, 841 P.2d 774(1992).
“Actual possession occurs when the goods are in the personal custody of the
person charged with possession; whereas, constructive possession means that
the goods are not in actual, physical possession, but that the person charged
with possession has dominion and control over the goods.” Callahan, 77
Wn.2d at 29, To meet its burden on the element of possession, the State must
establish “actual control, not a passing control which is only a momentary
handling.” Callahan, 77 Wn.2d at 29,
Standing alone, mere proximity is not enough to establish constructive
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possession, There must be other facts from which the trier of fact may infer
dominion and control. Spruell, 57 Wn. App. at 388-89. No single factor is
dispositive in making this determination. The totality of the circumstances must
be considered. State v. Collins, 76 Wn. App. 496, 501, 886 P.2d 243, review
denied, 126 Wn.2d 1016 (1995). A person’s dominion and control over
premises raises only a rebuttable inference of dominion and control over items
found therein and is only one factor in determining if constructive possession
has been established. Constructive possession may not be conclusively
established solely upon evidence of dominion and control over the premises,
State v. Cantabrana, 83 Wn. App. 204, 207-208, 921 P.2d 572 (1996), since it
is not a crime to have dominion and control over the premises where a
controlled substance is found. State v. Olivarez, 63 Wn. App. 484, 486, 820
P.2d 66 (1991).

Here, the circumstances do not evince proof beyond a reasonable doubt
that Ms. Nicks knowingly possessed the fuel card, social security card, and
driver’s licenses found in the desk. Preliminarily, it is undisputed that the facts
do not establish actual custody; the cards and identification were found in a
desk drawer. 10RP at 178, 202, 215, 217. Merely being in a room with the
desk does not establish that Ms. Nicks had dominion and control over the

contents therein, especially where, as here, there was evidence showing that M,
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Trafelet moved his possessions into the house, and that he was using the desk at
to the time or shortly before the police arrived to search the house. Mr.
Trafelet’s cane and hat were near the desk, as was his glass of apple juice he
was drinking earlier that day. 10RP at 234, Jewelry that he was working on
was in a bag near the desk. 10RP at 234. In addition, Ms. Nicks’ brother and his
girlfriend had also lived with Ms. Nicks’ in the house, and she stated that they
may also have left their personal items in the desk. 10RP at 233,

For all these reasons, the evidence established Ms. Nicks did not
constructively possess the contraband. Without evidence of her dominion and
control over the methamphetamine and cards themselves, the State failed to
prove constructive possession and this Court should reverse her convictions.

Even if Ms. Nicks had dominion and control over the room where the
cards and identification were found, that merely raises a rebuttable inference of
dominion and control over the items. Cantabrana, supra. The mere fact that
Ms. Nicks may have been in close proximity to the desk and the pouch on the
floor, as agued above, is insufficient, standing alone, to prove she
constructively possessed the contraband, particularly where there is a paucity of
any other evidence linking the those items to Ms. Nicks. Accordingly her
convictions in counts 2 through 5 should be reversed and dismissed with

prejudice.
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4, THIS COURT SHOULD EXERCISE ITS
DISCRETION AND DENY ANY REQUEST FOR
COSTS.

If Ms. Nicks does not substantially prevail on appeal; she asks that no
appellate costs be authorized under title 14 RAP, See RAP 14.2. The record
does not show that she had any assets. The court imposed legal financial
obligations including $500.00 victim assessment and court costs of $723 .60 .

CP 176.

The trial court found her indigent for purposes of this appeal. CP
190-192. There has been no order finding Ms. Nicks’ financial condition has
improved or is likely fo improve since that finding.

Under RAP 15.2(f), “The appellate court will give a party the benefits
of an order of indigency throughout the review unless the trial court finds the
party’s financial condition has improved to the extent that the paity is no
longer indigent.” This Court has discretion to deny the State’s request for
appellate costs in the event this appeal is unsuccessful. Under RCW
10.73.160(1), appellate courts “may require an adulit offender convicted of an
offense to pay appellate costs.” “[T]he word ‘may’ has a permissive or
discretionary meaning.” State v. Brown, 139 Wn.2d 757,789,991 P.2d 6135

(2000). The commissioner or clerk “will” award costs to the State if the State

is the substantially prevailing party on review, “unless the appellate court
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directs otherwise in its decision terminating review.” RAP 14.2. Thus, this
Counrt has discretion to direct that costs not be awarded to the State. .Stafe v.
Sinclair, 192 Wn. App. 380, 367 P.3d 612 (2016). Our Supreme Court
has rejected the concept that discretion should be exercised only in
“compelling circumstances.” Stafe v. Nolan, 141 Wn.2d 620, 628, 8 P.3d
300 (2000).

In Sinclair, DivisionAOne concluded, “it is appropriate for this court
to consider the issue of appellate costs in a criminal case during the course of
appellate review when the issue is raised in an appellant’s brief, Sinclair,
192 Wn, App. at 390. Moreover, ability to pay is an important factor that
may be considered. Id. at 392-94. Based on Ms. Nicks’ continuing
indigence, this Court should exercise its discretion and deny any requests for
costs in the event the State is the substantially prevailing party.

L. CONCLUSION

For the reasons discussed above, the trial court’s order denying Ms.
Nicks’ motion to suppress must be reversed. The evidence must be
suppressed and the case remanded for new trial.

In the alfernative, Ms. Nicks respectfully requests this Court to
reverse and dismiss her convictions consistent with the arguments presented

herein. This Court also should exercise its discretion and deny any request
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for appellate costs, should Ms. Nicks not prevail in her appeal.
DATED: April 28, 2017.

Respectfully submitted,

Cmiw o

PETER B. TILLER-WSBA 20835
ptiller@tillerlaw.com
Of Attorneys for Kathleen Nicks
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FILED
16 JUR-6 &4 9: 10
KAY M, HaLLAHa.-cLE-Rg
W

WARKIAKDR COUNT V7
B DEPYTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF WAHKIAKUM

STATE OF WASHINGTON, )
) NO. 15-1-00032-8
Plaintiff, )
) COURT’S RULING ON
Vs, ) DEFENSE 3.6 MOTION .
)
KATHLEEN NICKS, )
)
Defendant, )
).

The Court, on April 4", 2016 heard Defendant’s Motion to Suppress under CtR 3.6. The
Defendant was represented by Daniel Morgan; the Wahkiakum County Prosecutor, Dan
Bigelow, represented the State. The court has considered all testimony, legal memorandums and

oral arguments,
The Court now makes the following rulings:

1. Defendant’s Motion to Suppress Evidence under CrR 3.6 is granted, in part.

2, The.radios found during the search and seized are subpressed.

3. The remainder of Defendant’s motion is Denied.

4. All other issues raised by the Dafense are not persuasive, Therefore, all evlc'lence selzed by the
State during the search of both the Defendant’s residenca and garage are not suppressed and

are allowed to be offered at trial subject"to applicable court rules.

JUDGE’S DECISION . Page 1
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Dated: June 6, 2018.

Judge Michael J. Sullivan

JUDGE’'S DECISION Page 2 of 2
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APPENDIX B




IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
N AND FOR THE COUNTY OF WAHKIAKUM

STATE OF WASHINGTON CAUSE NO,

Plasntiff,

vS§, SEARCH WARRANT

)

)

)

)

)

)

: )
Kathleen L. Nicks )
DOB: 12-09-1973 )
Defendant, )

TO: THE SHERIFF OF WAHKIAKUM COUNTY, WASHINGTON, OR BIS DEPUTY
OR ANY PEACE OFFICER OF THE STATE OF WASHINGTON,

GREETINGS:

WHEREAS, Michael E. Balch has this day mdde complaint, on oath, to the
undersigned, a Judge (Court Commissioner) of the above-entitled Court in and for said County,
that in Skamakawa, Washington. at the following described location, to-wit:

The Kathleen L. Nicks residence. a single story, double-wide mobile home with a detached
parage, located at 2 Middle Valley Rd, Skamokawa, Washington 98647

there is now located certain property which is:
x] evidence of a crime [x]} fruits of a crime,
] contraband, [x] criminally possessed,

[

[

{] athing by means of which a crime has been committed,

[] athing by means of which a crime reasonably appears about to be committed,
(1

SEARCH WARRANT - Page 1




NAMELY: _ _
I-book of bank checks. with the name “Titfany Ames™ printed on them as well as *360-749-
1541 and the address 100 Fishers Lane Kelso, WA 98626. with the account number
“70790480." from Fibre Foderal eredit union,

I-Mighty-Quip Diesel Generator

1-200 psi Dewalt Electric Air Compressor

I-Honda 2" Trash Pump with hose kit

}-3.100 PS} Pressure Washer

I-EU 8500 Wait Honda gas Generator

Bill of sale trom Mighty-Quip

Driver's license of Tiffany Ames

Social Security cards for Tiffany Ames, Reminglon Ames, and Clayton Gownoug,

and which is:
[x] keptin violation of the laws of the State of Washington, to-wit: RCW 9A.56.160 Possession

of Stolen Propeity 2nd Degree. and RCW 9A.56.030 Theft in the First Degree, and RCW
9.35.020 Identity Theft in the First Degree,

[x] subject to seizure under the laws of the State of Washington, to-wit:
CrR2.3/CrRLJ 2.3, and RCW 9A.56.150 Possession Stolen Property in the First Degree, and
RCW 10.79.015 [3) OTHER GROUNDS FOR ISSUANCE OF A SEARCH WARRANT
{EVIDENCE OF ANY FELONY)
and it having been shown by:
[x] affidavits and complaint filed herein; and.
[ 1 ndditional affidavits of
sworn oral testimony; and,
{1 telephonic sworn statements, recorded

. [} recorded

that there is probable cause to belicve that the allegations of said complaint are true, that the
inforimant referred to therein is a reliable informant, that the complainant and affiants are reliable
witnesses. and that the information related thetein is aceurate; and the court having made an
independent determination that sufficient probable cause exists to issue this Search Warrant;
THEREFORE, IN THE NAME OF THE STATE OF WASHINGTON, you ave.commanded
that with the necessary and proper assistance, you {enter and) search the above deseribed focation
and the grounds. out buildings and vehicle on or adjacent thereto, (and further search the person

of Kathleen L. Nicks) and then and there to seize:

[] (RCW 69.50.509) al] controlled substances there found, together with the vessels in
which they are contained, and all implements, furniture and fixtures used or kept for the illegal
manufacture, and sale, barter. exchange, administering. dispersing, delivery, distributing,
producing. processing, giving away, furnishing, or otherwise disposing of such controlled
substance. .
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] {RCW 10.79.015) the above described evidence of the felony of:

[] (RCW 72.12,120) the said animals and ather items above described.

x] (CrR 2.3, Cr RLJ 2.3) the sbove described evidence of the crime of R.C.W. 9,35:430

Identity Theft in the First Desvee, RCW 9A.56.160 Possession of Stolen Prapeity in the Second
Degree, and RCW 9A.56,030 Theft in the First Degree

[x] together with evidence of the occupancy of said location and the ownership of said items
to be seized, and if the same or any pait thereof be found in such search, you will safely keep the
same and bring the same forthwith before me ta be disposed of according to law. You are further
ordered to make a retwrn of this warrant within _3__days, showing all acts and things done
thereunder, with a particalar statement and inventory of all articles seized and the name of the
person o persons in whose possession the same was found, if any, and if no person.is found in
possession of any such articles, the retun shall so state. A copy of this Warrant shall be served
upon the person or persons found in possession of any such articles or from whose premises the
property is taken, together with a receipt for the propesty taken, and if no such person be found.
or if there be no door, then in any conspicttous Jlace upon the premises. The.inventory of items
selzed shall be made in the presence of the person fram whose possession or premises the
property is taken, or in the presence of at least one person other than the officer.

"

The search authorized under this Warrant shall be conducted within __3  days of
issuance of this Warrant,

GIVEN UNDER MY HAND this _30" day of Jan,, 2013,

(JUDGE)COURT COMMISSIONER)

OFf the SUPERIOR COURT OF THE

STATE OF WASHINGTON FOR
WAHKIAKUM COUNTY

By: hi\i;sv\jk'ﬂ—.—
(As authorized by said Judge
pursuant CrR 2.3 and JerR 2.10)
(Telephone Search Warrant}
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF WAHKIAKUM COUNTY

STATE QF WASHINGTON, ) CAUSE No,
)
Plalntiff, ) AFFIDAYIT AND COMPLAINT

) FOR SEARCH WARRANT
V8, )
)
Kathleen L. Nleks )
DOB: 12-09-1673 )]
Defendant, )

STATE OF WASHINGTON, )
)
COUNTY OF WAHKIAKUM )

I, _Michael E. Baleh, being first duly sworn, on oath, {personally appearing)/(by
telephone) deposes and says to the Judge whose signahure appears below, on this 30™
day of' January, 2015, that he has reason to believe that at the following

described location, in Skamokawa, Washington, and further described as:

The Kathleen L. Nicks residence. a single story. double-wide mobilg home with 2 detached garage. Incoted
ar 2 Midile Vialley Rd, Skamokawa. Washington 98647

there is now located certain property which is

[x]) Evidence of'a crime

{x] Fruits of a crime

[ ] contraband

[x] Criminally possessed

{ 18 thing by means of which 2 crime has been committed,

[ ] a thing by means of which a crime veasonably appears about te be committed

[}

AFFIDAVIT AND COMPLAINT FOR SEARC
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NAMELY;

l<book of hank checks, with the same *Tiffany Ames™ printed on them as well ns #360-749- {541
andl the address 100 Fishers Lane Kelso, YA 98626, with e necount number “70790480." from
Flbre-Federal credit nulon.

L-Mighty-Quip Diesel Gencrator

1-200 psi Dewalt Electric Air Comipresso)

l-Hondn 2" Trash Pump wlth hose kit

1~3,100 PSI Pressure Washer

1-EU 8500 Watt Honda gas Generator

Bill of sale from Mighy-Quip

Driver's license of Tiffany Ames

Socinl Security cards for Tiffany Ames, Remington Ames, and Clayton Gownoug,

And which is )

[x] kept in violation of the laws of the State of Washington, to-wit: RCW DA,56.160
Possession of Stolen Property 2™ Degree, and RCW 9A.56.030 Theft in the First Degree.
and RCW 9.35.020 Identity Theft in the First Depree.

[x] subject to seizure under the laws of the State of Washington, to-wit:
CrR2.3/CrRLJ 2.3, and RCW 9A.56.150 Possession Stolen Property in the First Degree,
and RCW 10.79.015 [3] OTHER GROUNDS FOR ISSUANCE OF A SEARCH
WARRANT (EVIDENCE OF ANY FELONY)

Aud the facts tending to establish the grounds for issuahce of a search warrant are as
follows:

I, Michael E, Balch, am a law-enforcement officer for the Wahkiakwu County Sheriff's
Office and have been so employed for the past 30 years, 1have attended and sucecessfully
completed the Washington State Criminal Justice Training Commission’s Basic Law-
Enforcement Academy in Burien, Washington. 1 have had over 1500 howrs of continuing
edueation in law-enforcement and am a certified police officer in the State of
Washington. [ have successfully investigated and soived numerous felony crimes in
Wahkiakum County. Washington.

On, 1-30-2015, at approximately 13:15hrs, dispatch received a call from a Brian Tills who
stated that he was trying to get property back from an individual who had purchased it
with a fraudulent check. He requested contact with a deputy. Sut. Gary Howell and 1
met with Tills at the Skamokawa General Store parking fot at approximately 13:46hrs
and he explained what was going on. He told us that he had sold some equipment to a
Tiffany Ames on 1-28-2015, and today his boss called him and snid that the check is
fraudulent. The amount of check was $5,450.00. Tills explained b me that he was at an
acdress on Middie Valley Road and had made the sale. | asked him the specific address
and he did nat know. All he could do was show me a cell phone photograph of the
residence. Fromn the photograph he showed me of the loeation. it was immediatety
recognizable as 2 Middie Valley Road, Skamokawa, Washington. 1 recognized the
intersection of Middle Valley and East Valtliey Road and the residence behind it. 1 have
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been to this residence multiple tinies in the last several months and know that Kathleen
“Katie” Nicks and her children live here, [have included the photograph and labeled it
as. "Exhibit A™ for identification. He explained to me that he is an employee of Mighty-
Quip Industiies and he had contacted the people at this address and asked them if they
needed a diesel and gas generator and a few other items that he had for sale and they were
interested. When the woman wrote the check for the propeity he dropped it off and
assisted them in putting it in their detached gurage. TosRedsifheibbtiiied:the
identification of the woman avho, v :otsi}thpggeck‘,qr;dgl,l;g,to_lcr,l_,lng,tltgtj'ng,gi;d,‘ ask to see t,
Eﬁﬁ‘ﬁj@:@jﬁg@@”ﬁ?ﬁiﬁ“{gﬁggj&{é‘@&%551‘&*:‘5‘{1%“§ait§é°‘ﬁi‘é*w~amﬁ-tt?af-"éﬁl»rea%fei-‘sctr‘
Tiffany for me as being a white woman, around 40 years ofd.and 504 inches tall with
dirty blonde/brown hair, about shoulder length. Set. Howell told Tills that we would
need more information and asked him to follow us back to the Wahkiskum County
Sheriff's Otfice, At the sheiitfs office | was able to download the photographs on Till's
cellphone and print them out. He also had a cell phane picture of the bill of sale for the 5
items he sold to Tiffany. Those items were: 1-Mighty-Quip Diesel Generator, 1-200 psi
Dewalt Electric Air Compressor, 1-Honda 2 trash pump with hase ki, 1-3100 psi
pressure washer, and [-Honda EU 8500 Watt gas Generator, Tills wanted me to tatk wilh
his boss who had more information on the fraudulent check. His bosses name is Harlan
Wheeler. Tcalied Wheeler and he told me that he conld get me a copy of the check. He
said he was the owner of the business, “Mighty-Quip.” He also told me that the check
that his employee was given was stolen out of Kelso, and that Kelso Police had the
report, Wheeler had the bank fax me a copy of the fraudulent bank check, dlong-with an
affidavit of forgery, [ have attached a capy of the fax sent to me by Tracy Dillehay of
Fibre Federal Credit Union and labeled it “Exhibit B” for identification. 1 also contacted
Kelso, WA Police and talked with Officer Ken Hochhalter, Hochhalter was the officer
that took the initinl report of a vehicle prow! from Tiffany Ames in June 2014, See Kelso
PD.veport#14-1881 attached. Inside the report it has a list of items taken including a
purse with a wallet, driver’s license, social security cards and | check baok belonging to
Tiffany Ames, Also, | bag of essential oils. Because the check received by the bank was
number 3012, I believe the other numbered checks will be around this same number. My
experience is that a book of bank checks or drafis comes in groups of 25, Today, Officer
Hochhalier took another statement from Tiffany Ames stating that she did not write this
check for $5.450.00. See statement atinched as faxed lo me by Officer Hochhalter. Brian
Tilis completed a writien statement for me before Jeaving the sheriff's oftice and { have
included it with this affidavit and labeled it “Exhibit C for identification. In Til's
statement he explained that after his boss called him about the check today he went back
oit to the residence in Skamokaws, He contacted the same two teenage boys that helped
hin unlead the property two days ago and asked them if he could speak to Tiffany.
“They said they didn’t know any Tiffany.” He asked to speak to their parents and was
told that they were asleep. He asked if the equipment was still in the garage and the kids
did not know. Brian Tills also sent me.a photograph he took of the garage with the red
door he put the items inside. See photograph attached as exhibil D for identification. It
is my understanding that Kafhleen Nicks has ot feast | tecnage son and a daughter,
approximately 12-14 years ofuge. 1 have met Kathleen Nicks on multiple occasions and
have even taken a missing persons report very recently from her and know her
deseription to be consistent with the description given to me by Tills. { know her to
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veside at 2 Middle Valley Road in Skamokawa, WA, Her criminal history includes
convictions for forgery and thefl and unlawful possession of a firearm. along-with Taking
motor vehicle without permission. | do not know Brian Tills or Harlan Whegler,
However, | have ran criminal history requests for both subjects and Tills has only traffic
offenses in his past. Wheeler has only » felony “Fleeing” conviction and a Gross
Misdemeanor conwviction for Hit and Run along with traffic offenses. I do not find any
other offenses which might question his truthfuiness, [ also looked at the fravdulent
check and how it was signed, [ then looked at a Wahkiakum Propeity release form
signed by Nicks on 1-8-2015, The ~a™ in Tiffany and the s in Ames appear similar 10
the signature that appears on the propeity release form, | have included a copy of the
property release form as Exhibit E for identification, | have alse attached the cell phone
hotograph of the.bill of sale as exhibil F.

That affiant complaint further deposes and says that in view of the foregoing
information, he has probable cause for the issuance of a search warrant as provided by
CiR 2.3 and JCYR 2.10 and the laws of the State of Washington, and this complainant
prays that a search warrant may issue to any peace officer of the State of Wasliingion.
and that the items referred to heretofore sbove may be brought before a Judge and

disposed of according to 1aw, and that a retum of said warrant be made within _3__ days,
as provided by law,

Complainant finther deposes and says that he Is a {peace officer} of the State of

A

Affiant/Complainint

[ x] SUBSCRIBED AND SWORN before me this30th day of Jan.. 2015.
[ ITELEPHONIC STATEMENT SWORN TO before and recorded by meon the
day of . 19__, and transcribed on this day of*

1o

1 Mﬁj{wz.,..._ﬁ
(JUDGE)(COURT COMMISSIONER)
of the Superior Court of the State of

Washington in and for Wahkiakum County
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