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A. INTRODUCTION

The factual posture and legal argument relevant to this matter is set
forth in some detail by Petitioner Harris' previously filed
pleadings/attachments' and the responsive brief filed by the Pierce County
Prosecuting Attorney's office. The following is offered as a concise and
relevant summary.

Petitioner Harris was charged originally by an Information alleging
the sole charge of Felony Murder in the Second Degree by Assault
together with a declaration to support probable cause for detaining
Petitioner Harris. Subsequently, petitioner Harris was re-arraigned
pursuant to an amended information charging Murder on the First Degree
by premeditation. A second declaration supporting probable cause for the
amended information was filed simultaneously. This second declaration is
identical to the first but added lines 10-17 on page 2 regarding a forensic

examination by Katherine Taylor of the victim's remains, outlining a

! Petitioner initially filed a Motion for Relief From Judgment/Request for Factual Hearing and
Supporting Declaration with Attachments pursuant to CtR 7.8 in the Pierce County Superior Court. These
materials have been recently designated as Supplemental Clerk's Papers, presumably numbered as CP's pp 480-
588 and will be cited herein accordingly. The attachments include in order, a.) Exhibit Record Supp. CP pp 489;
b.) Antonsen Investigation summary of photos showing the scene etc. of where the deceased's remains were
found, Supp. CP pp's 490-495; c.) Defendant's sentencing memorandum containing legal authority and
arguments, Supp. CP pp's 496-500; d.) Declaration in Support of facts regarding sentencing, Supp. CP pp's 501-
504; e.) Mitigation package containing extensive personal and social history regarding Defendant Harris, Supp.
CP pps. 505-518; f.) Defense arguments regarding determination of SRA offender score and standard range
with Attachment [ [All three Information's and Declarations of Probable Cause and plea agreement],
Attachment 11 [Addendum to plea form for In Re Barr pleas as to counts 11 and 11, Statement of Defendant on
Plea of Guilty, Verbatim Transcript of Proceedings, plea colloquy, Supp. CP pps. 519-584; and Attachment III,
In Re the Matter of the Personal Restraint Petition of Jerry Patrick Barr, 102 Wn.2d 265, 684 P.2d 712 (1984),
Supp. CP pps. 584-588.

This Court has accepted the Pierce County Superior Courts transfer of the Motion as a Personal
Restraint Petition and consolidated the matter with Harris' pending direct appeal from his judgment and
sentence.




variety of bone fractures and ending with the line - "Detectives reported
that, in speaking with Taylor, this injury is consistent with being
stomped." The evidentiary use of this secondhand hearsay opinion
statement was provided in a context of providing probable cause to detain
Mr. Harris pending further legal proceedings and appears to have been in
acquiescence to the detective's suggestion and simply acknowledges the
mere possibility of a form of blunt force trauma and NOT as an opinion or
statement regarding the specific blunt force which caused death.
Importantly, Ms. Taylor's formal report did NOT include such a statement
of opinion. The declaration and statements made therein were made
without knowledge of the material forensic evidence now known and
submitted by Petitioner Harris in support of his personal restraint petition
that directly refute any inflammatory suggestion supporting 'stomping'
premeditation. The declarations by the Pierce County Prosecutor are
important herein because they provide the only 'facts' in support of
findings of guilt to false crimes ultimately entered by the Pierce County
Superior Court.

A third information was filed (second amended) pursuant to a plea
bargain charging Murder in the Second Degree (intentional killing) AND
two additional counts (II and IIIT) of Assault in the Second Degree of the

same victim on different dates. Important to the issues herein, it is



uncontested that Counts II and III are admittedly and indisputably
fictitious (i.e. having no factual basis of their own) and were added for the
sole legal purpose of manipulating the enhancement of Harris' 'offender
score' and 'standard range' under Washington's Sentencing Reform Act,
RCW 9.94A (hereinafter SRA) lawfully enacted through Washington's
legislature and executive processes. Copies of the Information's and
supporting declarations are attached to the original personal restraint/CrR
7.8 petitions herein. See Attachments I and II now designated
Supplemental Clerk's Papers pp. 500-584.

Petitioner Harris pled guilty to the three counts contained in the
Second Amended information. The Statement of Defendant on Plea of
Guilty filed with the Court, including section eleven (11) stating, "The
Judge asked me to state what I did in my own words that makes me guilty
of this crime..." which was in fact, filled out by the Pierce County
Prosecuting Attorney's Office, not the Petitioner/Defendant Harris as is
usually required in most pleas of guilty. The Deputy Prosecutor also
drafted and filed an Addendum to plea form Re: In Re Barr pleas
pertaining to counts II and III. See Attachment III to Petition/CrR 7.8
motion, Supp. CP pp 519-584 also containing a transcript of the guilty
plea colloquy. Petitioner Harris did acquiesce to statements in the plea

agreement - though it should be noted his intellectual abilities are severly
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limited as subsequently documented in his mitigation report filed
regarding sentencing. Supp. CP pp. 508-518.

After his plea and prior to sentencing, petitioner Harris was
allowed to represent himself and his court appointed attorneys were
withdrawn. Petitioner Harris then requested to withdraw his plea which
was denied by the court. That experience led Petitioner Harris to request
new appointed counsel which the Court approved. Shortly after
appointment and at a contested hearing, new counsel moved for a
competency determination and evaluation at Western State Hospital. That
motion was granted and all proceedings were stayed pending the Court's
ruling on competency. After a few weeks, competency was determined in
Court on a Friday afternoon and sentencing was re-set for the following
Monday morning.

Several issues were raised by Petitioner Harris' counsel and briefed
prior to sentencing, all of which were served on the Pierce County
Prosecutor’s office and the Superior Court prior to sentencing. The legal
issues are similar to those presented by the Personal Restraint Petition/CrR
7.8 motion herein. See Attachment I to CrR 7.8 Motion for Relief from
Judgment/Personal Restraint Petition - i.e. Supplemental CP pp.480-518.
At sentencing, Petitioner Harris made a request/demand to present

evidence (i.e. and evidentiary hearing) to prove up facts he felt necessary
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for the Court to adequately rule on the motions before the Court regarding
sentencing and necessarily intertwined with the findings of guilt and the
SRA application of two fictitious counts. Surprisingly, that request was
denied by the Pierce County Superior Court at the sentencing hearing, RP
Vol 6, pp. 17 and 18.

A few days after sentencing, counsel for Petitioner Harris filed and
served a timely Motion for Relief from Judgment/Request for Factual
Hearing with supporting declarations, legal arguments contained in
attached previously filed briefings, and other attachments (photos, etc.)
pursuant to CrR 7.8. Supp. CP pp. 480-588. The Pierce County Superior
Court denied the motion and forwarded it to Division II of the Court of
Appeals for consideration as a personal restraint petition.

On March 10, 2017 the Court determined that Petitioner's CrR 7.8
motion was properly transferred and accepted it as a personal restraint
petition. On May 24, 2017 this Court, on its own motion, consolidated the
petition with Petitioner's direct appeal, cause number 49641-1-I1.

The State has filed a responsive brief, filed on September 8, 2017.

B. ARGUMENT

Petitioner Harris was Sentenced in Pierce County Superior
Court Based on False Charges Manufactured and Contrived by
the Pierce County Prosecutor's Office for the Sole Purpose of
Fixing and Enhancing his SRA Offender Score and Standard

Range Beyond His True Score and Range. The Law Regarding
the Circumstances Required to Support Such a Sentencing Under



the SRA Hinges on a Record that Demonstrates the State's
Ability to Prove Guilt to a Greater Offense (i.e. Murder by
Premeditation) and the Defendant's Understanding of the
Greater Guilt, and the Interwoven Constitutional Issues of
Whether Effective Assistance of Counsel was Provided and/or
This Plea was Constitutionally Knowing and Voluntary.
Petitioner's Personal Restraint Petition Provides the Ability
to Present Competent and Reasonably Available Evidence
Relevant to the Issues at Hand and the Totality of Circumstances
that will Determine Whether the Law Regarding them has been
Complied With. Petitioner has Made a Prima Facie Showing
That; a.) Determinative Evidence was Not Made Known to Him
or the Court Prior to His Plea of Guilty and b.) That he was
Prohibited by the Pierce County Prosecutor and Superior Court
From Proving up Such Evidence Both Pre and Post (CrR 7.8)
Judgment and Sentence. The Evidence Offered by Petitioner
Obviously Materially Refutes and Rebuts the Scant Evidence of
Premeditation Supplied at an Arraignment/Bail Hearing and
Materially and Convincingly Corroborates Petitioner's
Consistently Held Position That His Crime Was Not
Premeditated; Presents Convincing Forensic Corroboration and
Expert Support; Provides a Totality of Circumstances Which
Further Refutes and Makes Clearer That Petitioner Never
Acquiesced or Based His Plea on Belief of Guilt to the Greater
Crime of Premeditated Murder and Provides Clear Light on
Other Intertwined Facts Necessary to Decide Other Determining
Legal Issues Presented - i.e. Constitutional Validity of Pleas of
Guilty and Findings of Guilt to False Counts II and III, and
Ineffective Assistance of Counsel Regarding the Guilty Plea.
These Prima Facie Showings Require a Reference Hearing
by the Pierce County Superior Court to Determine Facts
Necessary for This Court to Decide the Legal Issues Herein.

The Petitioner, by personal restraint petition and declaration, has
demonstrated the ability to present reasonably available and
competent evidence that will have substantial and material impact
upon the Court's determination of the issues presented herein - i.e. the

legal parameters of incorporating false and fictitious crimes by




prosecutors and judges in Washington guilty pleas and SRA
sentencings. Tﬁe opportunity for development of these facts at an
evidentiary hearing is necessary and proper and fair to all parties
involved. The prima facie showing of this evidence demonstrates
prejudice and manifest injustice at Petitioner's sentencing and
therefore requires remand with appropriate instructions and legal
clarifications for further development of the factual record for return
to this Court for a determination on the merits.

The legal parameters of when false and fictitious crimes can be
utilized in Washington criminal sentencings are less than clear and
need clarification. This case clearly postures for appellate review
what appears to have become accepted plea bargaining and
sentencing practices by the Pierce County Superior Court, i.e. the
open manipulation of key SRA provisions regarding offender scoring
and applicable standard sentencing range through the introduction of
false crimes without factual basis solely for the purpose of
manipulating/requiring an enhanced sentence. The practices occurring
in Pierce County represent an extreme interpretation of the law.
Importantly, the facts underlying this case are easily distinguishable

from those of the case relied on by the Pierce County Prosecutor - i.e.

In Re Barr, a pre SRA case - and a case where guilt to the greater




crime was clearly acknowledged and demonstrable - unlike here.

Iﬁ this case, the legal issues and facts seem to become
inextricably intertwined with each other, i.e. determining the
constitutional validity of the guilty plea, ineffective assistance of
counsel, the effect of new evidence pertaining to legal viability of
pending greater charges against the defendant, and the effect of
inserting false charges on key SRA provisions, (e.g. offender scoring
and standard range determination) that affect the Superior Court's
application of Washington's determinate sentencing law.

Personal Restraint Petitions are available to determine
constitutionality of a guilty plea to a criminal offense. E.g. In re
Thompson, 141 Wn.2d 712, 10 P.3d 380 (2000); In re Hews,
108Wn.2d 579, 588-97, 741 P.2d 983 (1987). "A constitutionally
invalid plea gives rise to actual prejudice.” In re Montoya, 109 Wn.2d
270,277, 744 P.2d 340 (1987). Additionally, personal restraint
petitions are always available to correct illegal or unauthorized
sentences. In re Moore, 116 Wn.2d 30, 33, 803 P.2d 300 (1991).
Petitioners can obtain resentencing when the trial court actions render

a sentence incorrect. In re Mullholland, 161 Wn.2d 322, 166 P.3d 677

(2007); In re Greening, 141 Wn.2d 687, 9 P.3d 206 (2000); In re

Vandervlugt, 120 Wn.2d 427, 435-36, 842 P.2d 950, (1992); In re




Carle, 93 Wn.2d 31, 604 P.2d 1293 (1980) and In Re Personal

Restrain Petition of Barr. When prior convictions should not have

been considered in an "offender score” résentencing relief is available
via a Personal Restraint Petition. In re Williams, 111 Wn.2d 353, 356-
62, 759 P.2d 436 (1988). All of these issues are present herein, and
the evidence offered to be proven at a reference hearing seem
materially probative to their fair resolution. Surely, equitable
personal restraint relief in the form of a reference hearing is available
a.) to clarify the record and facts bearing on utilizing admittedly false
crimes in SRA offender scoring and enhanced standard range
determination in Washington SRA sentencing proceedings; b.)
determining facts sufficient and necessary for a determination of
‘guilt; to fictitious crimes; ¢.) when new evidence unknown to the
defendant and the Superior Court comes to light creating a totality of
circumstances demonstrating prejudice and/or injustice in the form of
ineffective assistance of counsel and/or an invalid guilty finding
based on an unknowing and involuntary plea.
C. CONCLUSION

The basis for finding a Petitioner guilty to fictitious crimes, as
raised in a probable cause declaration for detaining Petitioner Harris

on a charge of Murder in the First Degree by premeditation rested
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entirely on a showing of multiple fractures to the victim - lending
credibility at that point to a possibility of an enduring and repetitive
struggle during which premeditation could be argued. The
facts/evidence proffered by Petitioner now readily demonstrate that
such a struggle did not occur and are not supported in fact. Instead,
the Petitioner can readily demonstrate competent evidence previously
unknown to the Court and Defendant/Petitioner and the Medical
Examiner that demonstrates that the multiple fractures were caused
post-mortem and that convincingly demonstrates the said fractures
being caused by other means (i.e. the post mortem, two and a half
story vertical fall upon large rocks). See Supp. CP pp. 490-518.

The evidence provided through declaration herein is competent,
admissible, and available to establish forensic facts that entitle him to
relief. Petitioner requests remand to the Superior Court with
accompanying instructions for further development of fact findings

and return findings to this Court. In re Brett, 142 Wn.2d 868, 76 P.3d

(2001).

Dated this day of October, 2017.

Respectfully Submitted,

hn H. Hill ~
WSBA# 5663
Attorney for Petitioner, Jonathan Harris
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