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L INTRODUCTION

Gulick Trucking, Inc., a motor carrier, attempts to avoid paying
unemployment compensation taxes for its drivers who own and operate
their own trucks (“owner-operators™), claiming they are independent
contractors not covered by the Employment Security Act. The
Commissioner of the Employment Security Department correctly ruled
that the owner-operators are in Gulick’s employment under the Act and,
therefore, Gulick must pay unemployment insurance premiums on their
wages. Substantial evidence supports the Commissioner’s findings, and
the conclusions are free of legal error because this case is controlled by
Western Ports Transportation, Inc. v. Employment Security Department,
110 Wn. App. 440, 450-58, 41 P.3d 510 (2002), which held an owner-
operator was in covered employment of a motor carrier for unémployment
compensation purposes, and federal law did not preempt the Act. Western
Ports has been the law in Washington for over 15 years, is consistent with
other states’ decisions, and should be followed.

Gulick raises a theory of federal preemption that relies on the false
assumption that the tax will result in a “restructuring” of the trucking
industry. This is empty rhetoric. As a matter of law, the Act requires
employers to pay unemployment taxes only; it does not affect worker

classification for any other legal purpose. This tax imposes only a minor



cost increase and does not have the significant impact necessary to invoke
federal preemption. The Court should affirm the Commissioner’s decision.
II. COUNTERSTATEMENT OF THE ISSUES

1. Did the Commissioner correctly rule that Gulick failed to prove
its owner-operators were free from its control or direction over the
performance of services under RCW 50.04.140(1)(a) as applied in
Western Ports Transportation, Inc. v. Employment Security Department,
when numerous contract provisions demonstrated a right to control owner-
operators’ performance, including requirements to cooperate fully with
dispatch personnel and communicate politely with Gulick’s employees
and customers?

2. Did the Commissioner correctly rule that Gulick failed to prove
its owner-operators performed services outside of all of Gulick’s places of
business under RCW 50.04.140(1)(b), when the contract required them to
have their equipment inspected at Gulick’s inspection station, and Gulick
offered no evidence to prove this did not happen?

3. Did the Commissioner correctly rule that Gulick failed to prove
that its owner-operators were engaged in independently established
businesses under RCW 50.04.140(1)(c), when none of the owner-
operators had their own federal motor-carrier authority or had formed
legitimate business entities, and the owner-operators who testified saw
themselves as indistinguishable from Gulick?

4. Does the Federal Aviation Administration Authorization Act
(FAAAA), which preempts state laws that significantly impact motor
carriers’ prices, routes, or services, preempt applying Washington’s
Employment Security Act to the services of owner-operators, when the
Act applies generally to all Washington employers, poses only a minor
cost increase, and affects owner-operators’ classification only for purposes
of the Act?



III. COUNTERSTATEMENT OF THE FACTS

A. Gulick Hires Owner-Operators to Perform Its Trucking
Operations

Gulick Trucking is a for hire common motor carrier based in
Vancouver, Washington. Agency Record Vol. 2 (AR2) 793, 859, 1086
(Finding of Fact (FF) 3). It hauls freight for customers and contracts with
many “owner-operators” to perform those freight hauling services. AR2
858-860. Gulick leased tractors or tractors and trailers (equipment) from
owner-operators, who own their own equipment. AR1 327-337; AR2 1086
(FF 4, 6). The owner-operators drove the equipment to move freight on
behalf of Gulick from one location to another. AR1 327; AR2 858, 1086
(FF 5). The customers paid Gulick, and Gulick paid the owner-operators
on a bi-weekly basis. AR2 1086 (FF 4, 8). Gulick operates under authority
from the Federal Motor Carrier Safety Administration and the Department
of Transportation. AR1 97, 316; AR2 1136.

Gulick entered into contracts called “Lease & Subhaul
Agreements” with the owner-operators to lease‘the owner-operators’
equipment and to secure their driving services. AR1 327-357.! In addition

to furnishing equipment, the Agreements require the owner-operators to

! Appendix A is a copy of the Agreement. The parties both submitted three
sample contracts into the record, one from each year in question. AR1 327-56, 593-621.
Both parties agree there is no material difference among the contracts. Appellant’s Open.
Br. 6 n.2. As such, the remainder of this brief cites only to the contract provisions for the
sample contract at pages 327-337 of the Administrative Record.



“transport freight from origin points of shipment designated by Carrier to
destination points of shipment.” AR2 327, § 1.2 The Agreements also
require owner-operators to, among other things: “cooperate fully with all
Carrier’s dispatch personnel” and to transport goods “in a manner which
promotes the goodwill and reputation of” Gulick (AR1 327, 99 1.2; 1.3);
obtain Gulick’s “express written consent” to transport persons or property
of a third party (AR1 328 9 5.8); perform regular safety inspections (AR1
328 4 5.4); and install and use Qualcomm, a mobile device through which
Gulick communicates load requirement and tracks contract compliance
(ARI 334, 920.1). The Agreements also permit Gulick to take possession
of the owner-operator’s trucking equipment and complete a delivery if the
owner-operator fails to do so. AR1 327, q 1.4. Other specific contractual
provisions are discqssed in detail in Section V.B.1.

When a load is delivered, Gulick collects payment from its
customers. AR2 865, 1126. It then remits 80 percent of the income to
owner-operators who use Gulick’s trailers and 87 percent to owner-
operators who use their own trailers. AR1 331, § 14.1; AR2 at 865. Gulick
pays its owner-operators on a bi-weekly basis. AR1 331, § 14.1; AR2 866.
Gulick pays its owner-operators even if the customers do not pay Gulick.
AR?2 866. The owner-operators’ payments were reported to the IRS on

Forms 1099. AR1 324-26; AR2 663.



B. The Department Audited Gulick’s Payroll Records for
Unemployment Tax Compliance and Issued a Tax Assessment

The Department audited Gulick to determine whether it had
properly reported all wages and paid unemployment insurance taxes under
Title 50 RCW. AR2 1109. Gulick deemed its owner-operators to be
exempt independent contractors and had not reported or paid taxes on their
wages. The Department’s auditor determined that the services provided by
approximately 120 of Gulick’s 152 owner-operators amounted to covered
employment under the Employment Security Act, RCW 50.04.100, and
they did not meet all parts of the independent contractor exception test,
RCW 50.04.140. AR1 97, 369. The Department also determined that 30
percent of the payments to owner-operators amounted to taxable wages,
while the remaining 70 percent should be excluded as equipment lease
payments. AR1 367; AR2 672.

Accordingly, the Department issued Gulick an Order and Notice of
Assessment in the amount of $155,133.33 for taxes, penalties, and interest
for 2009, 2010, 2011, and the first three quarters of 2012. AR1 306-08;
AR2 1109. The Department subsequently agreed to waive the assessment
amount for 2009 and the first quarter of 2010, lowering the amount due to

$112,855.17, by the parties’ agreement. AR1 281, § 3; AR2 1109.



C. The ALJ, Department’s Commissioner, and Superior Court
Affirmed the Assessment

Gulick filed an administrative appeal. AR1 309-310. In the
administrative proceedings, Gulick moved for summary judgment, arguing
that federal law preempted application of the Act’s unemployment
insurance provisions to the services performed by owner—opérators. ARl
4-34. The Administrative Law Judge (ALJ) and, on further appeal, the
Department’s Commissioner denied the motion. AR1 171-73% AR2 1123.

The matter proceeded to an evidentiary hearing, at which the
Department’s auditor testified ébout his extensive audit research and
findings.> AR2 at 658-700. Gulick offered the testimony of its controller,
Don Adams, and the testimony of three owner-operators. AR2 791-853,
919-46. 1t had previously provided with its Motion for Summary
Judgment the declarations of Adams; Larry Pursley, the Executive Vice
President of the Washington Trucking Associations; and Joe Rajkovacz,
the former Director of Regulatory Affairs for the Owner/Operator

Independent Drivers Association. AR1 90-106. Following the hearing, the

2 Appendix B is a copy of the ALJ’s order denying summary judgment.

? Gulick asserts that the audit results were “predetermined.” Appellant’s Open.
Br. 8-9. If the results had been “predetermined,” the auditor would not have engaged in
the rigorous inquiry he described at AR2 559-700. In any event, the Commissioner did
not find that the audit results were “predetermined,” and Gulick makes no argument
about why it should result in reversing the Commissioner’s decision.



ALJ entered findings of fact and conclusions of law affirming the
assessment in the stipulated amount. AR2 1085-91.

Gulick petitioned for review with the Department’s Commissioner.
AR2 1095-99. Addressing the federal preemption argument, the
Commissioner noted that as a quasi-judicial body within the executive
branch, it lacks authority to determine whether laws are constitutional, but
the argument was sufficiently developed for judicial review. AR2 1122.°
However, the Commissioner did find that the Washington State Court of
Appeals had already “considered and rejected the argument that federal
transportation laws preempted state employment security law.” AR2 1123
(citing W. Ports Transp., Inc., 110 Wn. App. at 454-57).

The Commissioner further ruled that the owner-operators were in
Gulick’s employment under RCW 50.04.100 because “the owner-
operators’ personal services directly benefited Gulick’s business™ of
transporting goods in interstate commerce for its customers, and because
“it is beyond dispute that Gulick paid wages for the services provided by
the owner-operators.” AR2 1124. Regarding the independent contractor
exception test, the Commissioner found that while “owner-operators enjoy
some autonomy with regard to the performance of their truck-driving

services,” “Gulick exerts extensive controls over the methods and details

* Appendix C is a copy of the ALJ’s initial order,
> Appendix D is a copy of the Decision of Commissioner.



of how the driving servicés are to be performed.” AR2 1127, 1128.
Accordingly, Gulick did not establish that the owner-operators were free
from its control or direction under RCW 50.04.140(1)(a). AR2 1129.

The Commissioner further determined that Gulick did not establish
that the owner-operators’ services were performed outside the usual
course of Gulick’s business or outside of all Gulick’s places of business,
the second element of the exception test under RCW 50.04.140(1)(b).
Finally, the Commissioner concluded that Gulick did not establish that the
owner-operators were “customarily engaged in an independently
established trade, occupation, profession, or business, of the same nature
as that involved in the contract of service” under RCW 50.04.140(1)(c).
AR2 1139. The Commissioner affirmed the modified assessment. /d.

Gulick appealed the Commissioner’s order to the Clark County
Superior Court, which upheld the order. CP 200-03.

IV.  SCOPE AND STANDARD OF REVIEW

Judicial review of the Commissioner’s decision is governed by the
| APA under RCW 34.05.510 and RCW 50.32.120. This Court sits in the
same position as the superior court and applies the APA standards directly
to the agency decision and record. RCW 34.05.558; Courtney v. Emp’t
Sec. Dep’t, 171 Wn. App. 655, 660, 287 P.3d 596 (2012). The Court

reviews the decision of the Commissioner, not the underlying decision of



the ALJ. Tapper v. Emp’t Sec. Dep’t, 122 Wn.2d 397, 405-06, 858 P.2d
494 (1993). Gulick improperly assigns error only to the superior court’s
order. See RAP 10.3(h); Appellant’s Open. Br. 3.

The burden of demonstrating the invalidity of an agency action is
on the party challenging the decision—here, Gulick. RCW 50.32.150;
RCW 34.05.570(1)(a). The Court should grant relief only if “it determines
that a person seeking judicial relief has beén substantially prejudiced by
the action complained of.” RCW 34.05.570(1)(d).

The Court reviews the Commissioner’s findings to determine,
based on the evidence in the administrative record, whether substantial
evidence supports those findings. RCW 34.05.558; William Dickson Co. v.
Puget Sound Air Pollution Control Agency, 81 Wn. App. 403, 411, 914
P.2d 750 (1996). Evidence is substantial if it is “sufficient to persuade a
rational, fair-minded person of the truth of the finding.” In re Estate of
Jomes, 152 Wn.2d 1, 8, 93 P.3d 147 (2004). The reviewing court “view[s]
the evidence and the reasonable inferences therefrom in the light most
favorable to the party who prevailed” below and may not reweigh
evidence or witness credibility. Wm. Dickson Co., 81 Wn. App. at 411.
Unchallenged factual findings are verities. Tapper, 122 Wn.2d at 407.

The Court determines de novo whether the Commissioner correctly

applied the law to the factual findings. Tapper, 122 Wn.2d at 407.



However, because the Department has expertise in interpreting and
applying unemployment tax law, the Court should give appropriate weight
to the agency’s interpretation. Courtney, 171 Wn. App. at 660. |

V. ARGUMENT

Under the Employment Security Act, Washington employers must
~ contribute to the unemployment compensatiqn fund “for the benefit of
persons unemployed through no fault of their own.” RCW 50.01.010;
RCW 50.24.010. The Act is intended to “mitigate the negative effects of
involuntary unemployment” by applying the “insurance principle of
sharing the risks, and by the systematic accumulation of funds during
periods of employment.” Penick v. Emp’t Sec. Dep’t, 82 Wn. App. 30, 36,
917 P.2d 136 (1996). “Consistent with the mandate for liberal
construction, RCW 50.01.010, courts construe exemptions to the [Act]
narrowly.” Washington Trucking Ass’ns v. Emp’t Sec. Dep’t, No. 93079-1,
slip op. at 3 (Wash. April 27, 2017). “[T]he burden of proof [is] on the
party who seeks the exemption.” W. Ports, 110 Wn. App. at 451.

Under the Act, persons who perform services for wages for the
benefit of a purported employer are in employment under RCW
50.04.100—and the employer must pay taxes on their wages—unless the
employer can prove all elements of a narrow statutory exception under

RCW 50.04.140. RCW 50.24.010; RCW 50.04.072; Washington Trucking
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Ass’ns, slip op. at 3. Gulick does not appeal the Commissioner’s
conclusion that the owner-operators were in Gulick’s employment, and
Gulick failed to prove exception from coverage under all three elements of
RCW 50.04.140(1).

Gulick incorrectly argues the Act is preempted by federal law. This
is wrong because it relies oﬁ the false premise that the assessment will
“restructure” the trucking industry. As a matter of law, the Act requires
employers to pay unemployment taxes only. This tax applies generally to
all Washington employers, imposes only a minor cost increase, and does
not have the significant impact necessary to invoke federal preemption.
The Court should affirm the Commissioner’s decision.

A. Gulick Does Not Appeal the Determination That the Owner-
Operators Were in Employment Under RCW 50.04.100

To qualify as an employer under the Act, an entity must have
persons in “employment.” RCW 50.04.080. The definition of
“employment” in the Act is “exceedingly broad.” W. Ports, 110 Wn. App.
at 458. It is broader than at common law or for other legal purposes. RCW
50.04.100. “Employment” exists if the worker performs personal services
for the alleged employer or for its benefit and receives wages. Penick, 82
Wn. App. at 40. Since “the transportation of goods necessarily requires the

services of truck drivers, it is clear that the [carrier] directly used and
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benefited from the drivers’ services.” Id. When a worker meets these
criteria' for being in employment, the burden shifts to the employer to
prove the independent contractor exception test in RCW 50.04.140.
Penick, 82 Wn. App. at 42; W. Ports, 110 Wn. App. at 451.

The Commissioner properly concluded that the owner-operators
were in Gulick’s “employment” under the Act. AR4 1114. Gulick does not
assign error to this conclﬁsion and makes no argument about it.
Appellant’s Open. Br. 3, 12. Thus, Gulick could avoid liability for
unemployment insurance taxes only if it could establish the owner-
operators were independent contractors under RCW 50.04.140. It did not.

B. Gulick Failed to Prove Its Owner-Operators Are Excepted
from Coverage Under the Narrow Test of RCW 50.04.140(1)

RCW 50.04.140 is an exception to a tax imposed for the protection
of unemployed workers. Thus courts “will scrutinize much more closely”
the facts alleged by the party seeking the exception. Fors Farms, Inc. v.
Emp’t Sec. Dep’t, 75 Wn.2d 383, 391, 450 P.2d 973 (1969). The question
under RCW 50.04.140 is not whether owner-operators are independent
contractors “under federal motor carrier law or common law. Instead, the
question is whether [they] meet all [of the] prongs of the exemption test
contained in the act, regardless of common law definitions.” W. Ports, 110

Wn. App. at 459. That is because “employment” under the Act is
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“unlimited by the relationship of master and servant as known to the
common law or any other legal relationship.” RCW 50.04.100; W. Ports,
110 Wn. App. at 458-59.

The Act offers two methods to establish an independent contractor
exception under RCW 50.04.140. Gulick only sought to establish the
elements of subsection (1). Appellant’s Open. Br. 12-30. Under subsection
(1), services performed by an individual fdr remuneration shall be
employment “unless and until it is shown to the satisfaction of the
commissioner” all of the following three elements:

(a) Such individual has been and will continue to be
free from control or direction over the performance
of such service, both under his or her contract of
service and in fact; and

(b) Such service is either outside the usual course of
business for which such service is performed, or
that such service is performed outside of all the
places of business of the enterprises for which such
service is performed; and '

(© Such individual is customarily engaged in an
independently established trade, occupation,
profession, or business, of the same nature as that
involved in the contract of service.
RCW 50.04.140(1); Affordable Cabs, Inc. v. Emp’t Sec. Dep’t, 124 Wn.
App. 361, 369, 101 P.3d 440 (2004) (employer must prove all three parts).

The Commissioner properly concluded that Gulick failed to prove

exception under each of the three elements. AR2 1127-39.
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1. Gulick failed to prove its owner-operators performed
services free from its control or direction under RCW
50.04.140(1)(a)

To satisfy the first element of the exception, Gulick needed to
prove its drivers were free from control or direction during the
performance of services, “both under the contract of service and in fact.”
RCW 50.04.140(1)(a). “The crucial issue is not whether the employing
unit actually controls, but whether it has the right to control the methods

and details of the worker’s performance.” W. Ports, 110 Wn. App. at 452.

a. Washington employment security cases set forth
the relevant test for control or direction

Within the trucking business, the employing unit’s control over

work assignments is evidence of control or direction. Penick, 82 Wn. App.

at 43. Further, the right to terminate a worker for substandard work is
“incompatible with freedom from control over the performance of
services.” Id. (citing Schuffenhauer v. Emp’t Sec. Dep’t, 86 Wn.2d 233,
237, 543 P.2d 343 (1975)). The courts have found that even truck drivers
who choose their own routes and work hours are not free from control if
the company has the right to terminate them for unsatisfactory
performance, determines job assignments, and requires drivers to check in

daily and clean their trucks. Penick, 82 Wn. App. at 43.% Similarly, a truck

¢ Penick’s discussion about owner-operators is dicta. See Appellant’s Open. Br.
44. That case was about company drivers. Penick, 82 Wn. App. at 34.
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driver who worked under an “independent contractor agreement” and
owned his ow\n trucks was not free from control or direction where the
trucking firm required the driver to submit monthly vehicle reports,
participate in the company drug testing program, purchase insurance
thfough the trucking company, and seek approval prior to carrying
passengers. W. Ports, 110 Wn. App. at 455.

b. The owner-operators were not free from
Gulick’s control or direction under the contract
or in fact

The Commissioner properly concluded that Gulick failed to prove
its owner-operators were free from its control or direction over owner-
operators’ services under RCW 50.04.140(1)(a). AR2 1128-33. As the
Commissioner found, many of the same or similar elements identified in
Penick and Western Ports are present here, including:

e QGulick has exclusive possession, control, and use of the
trucking equipment during the term of the agreement (AR1
328,95.8);

e owner-operators may not transport persons or property for
any third party without Gulick’s express written consent
(1d.);

e owner-operators must “cooperate fully with all Carrier’s
dispatch personnel in performance of the Agreement,” and
must transport goods “in a manner which promotes the
goodwill and reputation of” Gulick (AR1 327, 99 1.2, 1.3);

e owner-operators must pay a $50 fine for failing to meet
scheduled pickup or delivery appointments set by Gulick or
its customers, failing to follow temperature requirements,
or failing to immediately report an accident (AR1 327,
1.5,1.6;331,915.2); -
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owner-operators must obtain Gulick’s “express written
consent” to transport persons or property of a third party
(AR1 328, 95.8);

owner-operators must perform regular safety inspections,
note the inspections on driver’s logs, and immediately
make needed equipment repairs (AR1 328,  5.4);

owner-operators must “check the identity, temperature (if
temperature controlled), condition and count of all cargo . .
. to confirm that said cargo conforms to the bill of lading”
and immediately notify Gulick of any damage, shortages,
or temperature discrepancies (AR1 331, 9 15.1);

owner-operators must “properly protect and promptly
transport and deliver cargo” to the consignee (/d. § 15.3);

owner-operators must install and use Qualcomm, a mobile
tracking and communication device for to communicate
load requirement and track contract compliance, and pay a
monthly usage fee of $60 (AR1 334, §20.1);

owner-operators must contact Gulick by telephone in the
event of an accident resulting in 1nJury or damage to cargo

(AR1 330, 7 12.5);

owner-operators must furnish non-trucking use/bobtail
liability insurance with a $1,000,000 liability limit, and
name Gulick as the insured (AR1 331, § 13.4; AR2 870-
73).

Gulick can take possession of the owner-operator’s
trucking equipment and complete a delivery if the owner-
operator fails to do so (AR1 327, § 1.4);

Gulick can terminate the Agreement if an owner-operator
violated federal, state, or local safety laws or Gulick’s
safety rules and regulations, was convicted of a felony or
traffic crime, had a pattern of late pickups and deliveries,
became unavailable for dispatch, exhibited a pattern of
uncivil or impolite communications with Gulick’s
employees or customers, or did not adequately maintain
equipment as defined by Gulick’s maintenance guidelines
(AR2 1130; AR1 333,919.2).
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All of the above requirements “are generally incompatible with freeing the
owner-operators from [Gulick’s] control and direction; in other words,
Gulick is not just interested in the end result of the transportation services
performed by the owner-operators, but it also concerns itself as to ‘how’
the transportation services are to be performed by the owner-operators.”
AR1 1129-30 (citing Jerome v. Emp 't Sec. Dep’t, 69 Wn. App. 810, 817,
850 P.2d 1345 (1993)). These provisions set out more than control over
equipment or general contractual obligations. See Appellant’s Open. Br.
19-24. Ata minimqm, requiring full cooperation and polite
communications shows Gulick’s right to control performance. See W.
Ports, 110 Wn. App. at 452.

Gulick is wrong that the Commissioner “essentially conceded” that
the exemption standard was met by noting some indicia of autonomy.
Appellant’s Open. Br. 14.” The Commissioner merely acknowledged that
the owner-operators “enjoy some autonomy”—“on the one hand.” AR2

1128. For example, Gulick’s owner-operators who use their own trailers

7 Gulick refers to the alleged standard for control or direction in the “truck-
driving context” by discussing the Department’s Status Manual. Appellant’s Open. Br. at
13-14, 28, 44. This is an internal manual that contains guidelines that do not represent the
agency’s interpretation of the Employment Security Act. See Ass’n of Wash. Bus. v.
Dep’t of Rev., 155 Wn.2d 430, 447, 120 P.3d 46 (2005) (even interpretive statements not
binding on public or court “and are afforded no deference other than the power of
persuasion.”); Port of Seattle v. Pollution Control Hearings Bd., 151 Wn.2d 568, 635
n.32, 90 P.3d 659 (2004) (noting that agency’s purported failure to follow a permit
writer’s manual that was not adopted as a regulation did not justify modification of
agency condition in a permit). The Status Manual does not supplant statutes or case law.

17



are free to reject loads from Gulick, can select their routes,® are
responsible for costs incurred in operating and maintaining their
equipment, and can employ their own drivers. AR2 1128-29. But the
Commissioner weighed this evidence against the indicia of control “[on]
the other hand,” and explicitly stated that “Gulick’s lack of control over
some specific details of the owner-operators’ truck-driving services does
not neutralize the extensive direction and control it does exercise.” AR2
1132. To establish exception, RCW 50.04.140(1)(a) requires proof of
freedom from control or direction, not proof of some indicia of autonomy.

Substantial evidence—i.e., the multiple contract provisions
governing the owner-operators’ relationship with Gulick—supports that
the owner-operators were not free from Gulick’s control or direction over
the performance of services. The Commissioner’s conclusion is due

deference because of the Commissioner’s expertise in interpreting the Act.

Safeco Ins. Co. v. Meyering, 102 Wn.2d 385, 391, 687 P.2d 195 (1984).°

® In contrast, the Agreement prohibited owner-operators who leased trailers from
Gulick from moving the trailer “from one location to another location without prior
authorization from [Gulick],” and the trailers had to “stay in route determined by
[Gulick], using PC Miler to determine best route. If [owner-operator] should move
[Gulick’s] trailer without authorization and/or out-of-route miles, [Gulick] shall charge
[owner-operator] for the miles traveled at a rate of 0.26 cents per mile, which charge will
be deducted from [owner-operator’s] settlement.” AR1 329 § 6.4.

® Appendix A attached to Gulick’s opening brief, in which Gulick refutes that
many of the contract provisions are evidence of control, is argument and a seeming
attempt to avoid the page limit for briefing.
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c. The Commissioner properly considered federal
lease provisions

Some of the factors the Commissioner considered are federal
requirements. But Western Ports permits considering federally required
controls in applying the statutory exception test—including the written
lease requirements under 49 C.F.R. § 376.12. W. Ports, 110 Wn. App. at
453-54 (evaluating “controls over the leased trucks-with-drivers” in
addition to those controls exerted by the carrier itself over the owner-
operators’ services). As the court thoughtfully explained:

It would make little sense for the Legislature to have

specifically included service in interstate commerce as

“employment” only to automatically exempt such service

under RCW 50.04.140 based on federal regulations that

require a high degree of control over commercial drivers

operating motor vehicles in interstate commerce . . . .

Id.; see also Henry Indus., Inc. v. Dep’t of Labor & Indus., 195 Wn. App.
593, 621, 381 P.3d 172 (2016) (construing nearly identical control element
in Industrial Insurance Act’s independent contractor statute: “The fact that
the customer sets the requirements is immaterial to the analysis.”).

Indeed, the more highly regulated an industry is, the less likely
workers in that industry will be free from a putative employer’s control or
direction. Gulick essentially argues for the opposite interpretation: any

time there are many requirements by a third party, like the government—

or by logical extension, a customer or insurer—the /ess likely the worker
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is to be an employee because those controls cannot be considered. This
makes little sense and would undermine the purposes of the Act by
carving out workers in highly regulated industries from unemployment
insurance coverage under this element.

The regulatioﬁ Gulick contends precludes considering federal lease
provisions under a state-law inquiry provides:

Nothing in the provision required by pa;'agraph ()(c) of

this section is intended to affect whether the lessor . . . is an

independent contractor or an employee of the authorized

carrier lessee. An independent contractor relationship may

exist when a carrier lessee complies with 49 U.S.C. 14102

and attendant administrative requirements.
49 C.F.R. § 376.12(c)(4) (emphasis added). The scope of this qualifying
provision only reaches to 49 U.S.C. § 14102 and 49 C.F.R. Part 376 in
general, and 49 C.F.R. § 376.12(c)(1) in particular; it does not extend to
include other federal safety regulations, such as those contained in 49
C.F.R. Part 395 or Part 396. It says nothing about the numerous other
federal lease requirements and safety regulations governing the
relationship between motor carriers and owner-operators, which are
included in Gulick’s contract, and no rule prevents their consideration.

Moreover, the Interstate Commerce Commission’s guidance says

nothing about barring consideration of the numerous federal leasing

requirements under the state law inquiry. See Appellant’s Open. Br. 16-17.
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Rather, the ICC has stated that it “take[s] no position on the issue of
independence of lessors.” 8 1.C.C.2d 669, 671 (1992). While the ICC has
made clear that the control regulation should not be deemed “prima facie
evidence of an employer-employee relationship,” it also has sought to
“reinforce [its] view of the neutral effect of the control regulation.” Id.
Thus, the ICC is “explicitly agnostic on the issue of the carrier-driver
relationship.” Remington v. J.B. Hunt Transport, Inc., 2016 WL 4975194
at *5 (D. Mass 2016). If the ICC intended to preclude considering federal
lease requirements when making employment determinations undelr state
law, then it could have said so. Gulick overstates the ICC’s guidance.

Gulick essentially asks the Court to overrule Western Ports. See
Appellant’s Open. Br. 18-19. But the case has been controlling precedent
in Washington for over 15 years. Stare decisis compels respect for and
adherence to this prior decision; it should be reversed only if it is shown to
be incorrect and harmful. State v. Ray, 130 Wn.2d 673, 677-78, 926 P.2d
904 (1996). Here, Gulick disagrees with the law, but it has not shown that
the law is wrong or harmful. On the other hand, overruling Western Ports
would harm other carriers and drivers who have relied on and complied
with its holding and paid their fair share of taxes and give an unfair

advantage to carriers who failed to follow this precedent.
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Moreover, though Gulick points to some states that have ruled
otherwise, Appellant’s Open. Br. 18-19, Western Ports is not an outlier.
See, e.g., C.R. England, Inc. v. Dep’t of Emp 't Sec., 7 N.E. 3d 864, 876-78
(111. App. Ct. 2014) (concluding FAAAA did not preempt state
Unemployment Compensation Act and finding Western Ports
“instructive™); SZL, Inc. v. Indus. Claim Appeals Office, 254 P.3d 1180,
1188 (Colo. Ct. App. 2011) (same). The Western Ports court noted that
different states ruled differently. 110 Wn. App. at 460-61 (citing cases).
There is no reason why this Court should not follow Western Ports.

d. Gulick exerted control above and beyond the
federal lease requirements

Even if the federal lease requirements could not Be considered,
multiple contract provisions require owner-operators to comply with
Gulick’s and/or its customers’ policies and procedures, not just those
required by federal law or pertaining to only the equipment. See, e.g., AR1
327,991.2,1.5,1.6,1.7; 328, 99 5.6, 5.7; 329, 99 5.9, 6.1, 6.4; 330, 7
12.1,12.5,12.6; 331, 9 13.3, 13.4, 14.3, 15.1, 15.2, 15.3; 333, 9 19.2(a)-
(d). This shows Gulick has the fight to control their performance, which is
the “crucial issue” under case law. W. Ports, 110 Wn. App. at 452.1° The

agreements here were not mere equipment leases.

19 Gulick argues that the Commissioner ignored the express provision that
Gulick “shall have no right to and shall not control the manner or prescribe the method of
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Moreover, while owner-operators could refuse loads offered by
Gulick, only Gulick determines what loads to offer. Gulick provides the
means by which its drivers acquire work and controls what assignments
are offered to them. AR2 858, 863. And, if a driver repeatedly fails to
respond to dispatch, Gulick could terminate the Agreement. AR1 at 333,
19.2(b); AR2 at 875. Thus, while Gulick’s argument that the Court should
not consider federally-mandatéd controls is incorrect, it is also immaterial
because of these additional controls.

€. The common law test for control does not apply

This is a statutory case. Therefore, Gulick’s contention that the
Court should adopt the common law test for control articulated in Seattle
Aerie No. 1 of Fraternal Order of Eagles v. Commissioner of
Unemployment Compeﬁsation and Placement, 23 Wn.2d 167, 160 P.2d
614 (1945), and Kamla v. Space Needle Corporation, 147 Wn.2d 114, 52
P.3d 472 (2002), is off-base. Appellant’s Open. Br. 19-21. The Legislature
has expressly provided that “employment” under the Employment

Security Act is broader than the common law test, RCW 50.04.100, and

accomplishing the services required by this Agreement, except as necessary for the
Carrier to comply with applicable law.” Appellant’s Open. Br. 15 (citing AR1 349). This
provision does not negate the pervasive controls in the contract. The attempted
rebranding has no effect. See W. Ports, 110 Wn. App. at 451 (“Contractual language,
such as a provision describing drivers as independent contractors, is not dispositive;
instead the court considers all the facts related to the work situation.”).
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Seattle Aerie was decided before the Legislature made that explicit.!!

Kamla addressed whether an employer retained the right to direct a
contractor’s work so as to bring the employer within the “retained control”
exception to the general rule of non-liability for injuries of a contractor.
Kamla, 147 Wn.2d at 119. It is not an unemployment case and did not
discuss Title 50 RCW. Neither case has any relevance here.

Furthermore, the Legislature has declined to modify the Act since
the Western Ports decision, which indicates legislative acquiescence in the
interpretation. City of Federal Way v. Koenig, 167 Wn.2d 341, 346-47,
217 P.3d 1172 (2009). Notably, the Legislature specifically exempted
owner-operators from coverage under the Industrial Insurance Act since
1982. RCW 51.08.180; Laws of 1982,7 ch. 80, § 1. It has never provided
for such an exemption under the Employment Security Act. The Court
should reject Gulick’s invitation to apply a common law definition of the
term “control or direction” under RCW 50.04.140(1)(a) to rewrite case
law on control or direction under the Act.!?

It does not matter whether certain provisions are “natural,” or

“reasonable,” or “commonly found” in contracts. See Appellant’s Open.

11 Seattle Aerie was decided on June 28, 1945, and the current definition of
“employment” became effective on July 1, 1945. Laws of 1945, ch. 35, § 11 (definition);
ch. 36, § 192 (effective date). It has not been meaningfully amended since.

12 Even if the Kamla test applied here, Gulick exerted more control than just
general contractual rights. See supra Section IV.B.1.b.
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Br. 23-24. The Employment Security Act is broadly construed in favor of
coverage, and multiple provisions of the owner-operators’ contracts with
Gulick support the Commissioner’s conclusion, backed by ample case
law, that Gulick did not establish its owner-operators’ freedom from its
control or direction under RCW 50.04.140(1)(a).

2. Gulick failed to prove its drivers provided services
“outside the usual course of business for which such
service is performed” or “outside of all the places of

" business of the enterprises for which such service is
performed” under RCW 50.04.140(1)(b)

The Commissioner properly concluded that Gulick failed to prove
the second element of the independent contractor exception test under
RCW 50.04.140(1)(b): that the service in question be “either outside the
usual course of business for which such service is performed, or that such
service is performed outside of all the places of business of the enterprises
for which such service is performed.” AR2 1133-35. Gulick does not
argue that it proved the first alternative under this test—that its owner
operators provided services outside the usual course of Gulick’s business.
Appellant’s Open. Br. 25 (arguing only that Gulick met the second
alternative in RCW 50.04.140(1)(b)).-

Substantial evidence supports the Commissioner’s finding that the

services performed by owner-operators were not “performed outside of all

the places of business of the enterprises for which such service is
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performed.” RCW 50.04.140(1)(b) (emphasis added); AR2 1135. Under
the Agreement, the owner-operators had to have their equipment inspected
“at Carrier’s regular inspection station before the start of ény trip.” AR1
328,95.2; AR2 at 1135. Also, “Regular safety inspections [were] required
to be done by [Gulick’s] contract shop at no charge to the [owner-
operator].” AR1 329, 9 5.9. And the owner-operators who leased trailers
from Gulick were required to “return trailer(s) to Carrier’s terminal at the
end of the contract or whenever the parties terminate the contract.” AR1
329, 9 6.5. Gulick did not rebut this evidence.

Gulick argues that its evidence demonstrated that the owner-
operators performed services “over the open road” and that they were not
required to perform work at or go to Gulick’s facilities to collect loads or
clock in or out. Appellant’s Open. Br. 25-26. But this does not rebut the
contractual evidence that required owner-operators to have their trucks
inspected at Gulick’s “regular inspection station” or “contract shop.” AR1
328,19 5.2; AR2 at 1135; AR1 329, 9 5.9. Gulick offered no evidence that
this did not happen, and, at the hearing, it was Gulick’s burden to prove
that the services were performed outside of all of Gulick’s places of
business. See Affordable Cabs, 124 Wn. App. at 369. It was not the
Department’s burden to prove that the contract provisions requiring

inspections at Gulick’s places of business were actually enforced. At most,
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Gulick established that its owner-operators performed most of the services
outside of Gulick’s places of business. It is of no consequence that the
Commissioner based his findings on contract provisions that the |
Department did not argue in its administrative briefing, and Gulick cites
no authority that this would be a basis to reverse the findings. The
Commissioner properly ruled that Gulick did not prove this element of
exception, and substantial evidence supports it.

3. Gulick failed to prove its owner-operators were
independently established businesses under RCW
50.04.140(1)(c)

Gulick failed to prove that its owner-operators were “customarily
engaged in an independgntly established trade, occupation, profession, or
business, of the same nature as that involved in the contract of service.”
RCW 50.04.140(1)(c); AR2 1135-39. This element requires evidence of
“an enterprise created and existing separate and apart from the relationship
with the particular employer, an enterprise that will survive the
termination of that relationship.” Jerome, 69 Wn. App. at 815. As another
court explained, “[t]he purpose of this requirement is to assure that
workers whose income is almost wholly dependent upon continued
employment by a single employer are protected from the vagaries of

involuntary unemployment, regardless of their status as employees or

independent contractors under the common law.” SZL, 254 P.3d at 1183
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(interpreting nearly identical language in Colorado’s employment security
act, and favorably citing Western Ports).

a. The owner-operators did not have their own
motor carrier authority, which precludes them
from continuing in business if their relationship
with Gulick ended

Several factors may indicate whether an independent business
exists. See Penick, 82 Wn. App. at 44. The factors include whether the
worker: (1) has a separate office or place of business outside of the home;
(2) has investment in fhe business; (3) provides equipment and supplies
needed for the job; (4) whether the alleged employer fails to provide
protection from risk of injury or nonpayment; (5) whether the worker
works for others and has individual business cards; (6) is registered as an
independent business with the State; and, (7) is able to continue in
business even if the relationship with the alleged employer is terminated.
Id. (citing Jerome, 69 Wn. App. at 815). This last factor—the ability to
continue in business even if the relationship with the carrier ends—is the
most important factor under longstanding law. See All-State Constr. Co. v.
Gordon, 70 Wn.2d 657, 666, 425 P.2d 16 (1967) (“Most important for
unemployment compensation are those factors—investment, good will, an

independent clientele, and the like—which enable the worker to continue

in business if he loses a particular customer, and which thus prevent that
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loss from rendering him unemployed.”) (quoting Willcox, The Coverage
of Unemp’t Comp. Laws, 8 Vand. L. Rev. 245, 265 (1955)).

Truck ownership alone is not enough to demonstrate the existence
of an independent business that will survive termination of the contractual
relationship. To be truly independent, owner-operators need their own
motor carrier authority from the Federal Motor Carrier Safety
Administration. See id.; SZL, 254 P.3d at 1183; AR 1137 (Commissioner’s
recognition of this as a paramount factor in the trucking industry).

Having one’s own motor carrier authority is not a mere paperwork
formality. It is essential to the viability of an independent business in the
trucking industry and the ability to continue in the business of hauling
freight. The Commissioner need not be blind to this. If owner-operators
who do not have separate motor carrier authority “were terminated by [the
carrier], in all likelihood they would be out of work until they could make
similar arrangements with another carrier.” Stafford Trucking, Inc. v.
Dep’t of Indus., Labor & Human Rel., 306 N.W.2d 79, 84 (Wis. Ct. App.
1981). Thus if the contractual relationship ends with Gulick, the owner-
operators will lose the ability to haul freight, which would render them
unemployed. See All-State Constr. Co., 70 Wn.2d at 666. Although the
owner-operators can then go work for another carrier under that carrier’s

authority, this is no different than any at-will employee’s ability to find a
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new job. During the period while they are unemployed and searching for
work, the owner-operators should be covered by unemployment benefits
as other workers would be, thereby minimizing the suffering and
economic hardship of involuntary unemployment. See RCW 50.01.010.

None of the owner-operators included in the audit had independent
motor carrier authority.vAR2 688-89, 1136, 1139 (“[I]t is beyond dispute
that the owner-operators did not have their own operéting authority.”).
Besides, even if an owner-operator had independent hauling authority,
under the contract, the owner-operator would need to seek Gulick’s
written permission to use it. AR1 328 § 5.8. In short, while owner-
operators own their trucks, their exclusive lease with Gulick prohibits
them from operating the trucks to haul freight for anyone other than
Gulick during the lease term without written permission of Gulick. /d. An
owner-operator can hardly be said to carry on an independent business if
he or she was wholly dependent on Gulick for income.

b. The Department assessed the wages of owner-
operators who had not formed legitimate
business entities

The auditor investigated whether the owner-operators had formed
their own businesses. AR2 689-93. If a driver had formed an LLC or
corporation that was active during the audit period, he did not include

them in the assessment. AR2 692, 758. Of the remaining drivers who were
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included in the audit results, most did not have active Unified Business
Identifier (UBI) numbers during the audit period. AR2 691-92. For those
who did have active UBI numbers during the audit period, the auditor
researched whether they had open, active accounts with the Department of
Revenue to determine whether they were reporting business revenue
during the audit period. AR2 693-94, 765-67, 1136. None of the owner-
operators included in the audit had reported their earnings to DOR. AR2
694, 1136. Thus the Department assessed the wages only of drivers who
had not formed legitimate business entities.

c. The owner-operators did not appear
independent to the public, and they did not view
themselves as independent from Gulick

Indepeﬁdence can potentially be evidenced by a showing that
workers solicited, advertised, or otherwise held themselves out as a
separa;[e business to the public. See Penick, 82 Wn. App. at 44. But Gulick
did not present any evidence its owner-operators did this. In fact, as the
Commissioner identified, the Agreement prohibited owner-operators from
competing or soliciting its customers during the term of the Agreement
and for at least five years thereafter. AR1 334, 920.7; AR2 1138-39.
Additionally, the Agreement required the owner-operators to display

Gulick’s identification on their trucking equipment to show the equipment

was being operated by Gulick. AR1 329, § 7. Though this is a federal
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requirement, it prohibits the owner-operators from expressing that they are
businesses independent from Gulick, and the non-compete provision
prohibits them from actually obtaining any business directly from any of
Gulick’s customers, even if they had their own hauling authority.

The owner-operators also testified that Gulick does their
bookkeeping; finds them loads to haul; and helps them calculate their fuel
and road use taxes, comply with safety regulations, and acquire carg.o and
liability insurance. AR2 899, 923, 939, 1137-38 n.5 (quoting relevant
testimony). Truly independent businesses perform these operational tasks
on their own.

Finally, one owner-operator, when testifying, referred to one of
Gulick’s customers as “our customer,” and, when asked if he meant
“Gulick’s customer,” he clarified, “Yeah, yeah, exactly. I am Gulick.”
AR?2 906. Another owner-operator stated, “we are a refrigeration
company. We haul produce, frozen foods and the like.” AR2 938-39.
When asked what he meant by “W&,’; he agreed he was referring to Gulick.
AR?2 945. Clearly, even the owner-operators viewed themselves as
indistinguishable from Gulick’s business. They carried on no business
independent from Gulick. The Court should affirm the Commissioner’s

conclusion that they were not truly independent.
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C. Federal Law Does Not Preempt the Unemployment Insurance
Tax Because It Applies Generally to All Washington
Employers, Imposes Only a Minor Cost Increase, and Does Not
Relate to Carriers’ Prices, Routes, or Services

“In Washington, there is a strong presumption against finding
preemption and state laws are not superseded by federal law unless it can
" be determined it is the clear and manifest purpose of Congress.” Dep’t of
Labof & Indus. v. Lanier Brugh, 135 Wn. App. 808, 815-16, 147 P.3d 588
(2006). Gulick fails to overcome this strong presumption.

Washington case law has already rejected Gulick’s argument that
the Federal Aviation Administration Authorization Act (FAAAA)
preempts applying the Employmént Security Act in this case. W. Ports,
110 Wn. App. at 450-58 (owner-operator driver was an employee for
unemployment insurance purposes, and federal transportation law,
including the FAAAA, does not preempt the Act). And the Washington
Supreme Court has held that the $15-per-hour minimum wage law for
employees in the hospitality and transportation industries in the city of
SeaTac is not preempted by a nearly identical preemption provision in the
Airline Deregulation Act. Filo Foods, LLC v. City of SeaTac, 183 Wn.2d
770, 357 P.3d 1040 (2015). It is clear that the Act is not preempted.

1. Background on preemption

Congress enacted the Airline Deregulation Act (Airline act) in

1978 and included a preemption provision to “ensure that the States would
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not undo federal deregulation with regulation of their own.” Morales v.
Trans Worlé’Airlines, Inc.,504U.S. 374,378,112 S. Ct. 2031, 119 L. Ed.
157 (1992). It provides that a “State . . . may not enact or enforce a law,
regulation, or other provision having the force and effect of law related to
a price, route, or service of an air carrier|.]” 49 U.S.C. § 41713(b)(1).

In 1994, Congress enacted the FAAAA to “even the playing field”
between air and motor carriers. Californians for Safe & Competitive Dump
Truck Transp. v. Mendonca, 152 F.3d 1184, 1189 (9th Cir. 1998). The
FAAAA’s preemption provision is nearly identical to the Airline act’s: a
“State . . . may not enact or enforce a law, regulation, or other provision
having the force and effect of law related to a price, route, or service of
any motor carrier . . . with respect to the transportation of property.” 49
U.S.C. § 14501(c). But the addition of the phrase “with respect to the

9% 46

transportation of property” “‘massively limits the scope of preemption’
ordered by the FAAAA.” Dan’s City Used Cars, Inc. v. Pelkey, U.S.
~,133 8. Ct. 1769, 1778, 185 L. Ed. 2d 909 (2013) (internal quotation
omitted).

2. The FAAAA does not preempt generally applicable
state laws—Ilike the Employment Security Act

The Ninth Circuit has held that generally applicable “background”

laws are not preempted by the FAAAA. Dilts v. Penske Logistics, LLC,

34



769 F.3d 637, 646 (9th Cir. 2014), cert. denied, 135 S. Ct. 2049 (2015).
The court held that California’s meal and rest break laws are not
preempted, even if they raise the overall cost of doing business or require
a carrier to redirect or reroute some equipment, because they are
“generally applicable background regulations that are several steps
removed from prices, routes, or services.” Id. The fact that a law is likely
to increase a motor carrier’s operating costs “alone does not make such
law[] ‘related to’ prices, routes or services.” Id. Laws that “do not directly
or indirectly mandate, prohibit, or otherwise regulate certain prices, routes
or services—are not preempted by the FAAAA.” Id. at 647.

The Washington Supreme Court has essentially adopted the Ninth
Circuit’s “generally applicable background law” framework with respect
to similar preemption provisions in the Employee Retirement Income
Security Act of 1974 (ERISA) and the Airline act. W.G. Clark Constr. v.
Pac. Nw. Reg’l Council of Carpenters, et al., 180 Wn.2d 54, 322 P.3d
1207 (2014); Filo Foods, LLC, 183 Wn.2d at 805. ERISA’s preemption
clause provides that the statute “shall supersede any and all State laws
insofar as they may now or hereafter relaz‘eAto any employee benefit plan”
covered under ERISA. 29 U.S.C. § 1144(a) (emphasis added). The clause
includes the same “related to” language as the Airline act and FAAAA.

The Court held that two state laws—one requiring public works general
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contractors to execute and deliver a bond to protect workers, and another
requiring the public agency to retain part of the money earned by the
general contractor to pay claims under the contract—were not preempted
because they “apply generally to all workers on public projects.” W.G.
Clark, 180 Wn.2d at 60-61, 64. And more recently, the Court held that the
Airline act “does not preempt generally applicable laws that regulate how
an airline behaves as an employer, even though the law indirectly affects
the airline’s prices and services.” Filo Foods, LLC, 183 Wn.2d at 805.
Like the meal and rest break laws in Dilts and the minimum wage
law in Filo Foods, the Employment Security Act is a generally applicable
background law for all employers in Washington. The Act does not aim at
motor carriers. And unlike the laws directed at public works contractors in
W.G. Clark, the Employment Security Act applies to all employers in all
industries. Requiring Gulick to pay unemployment taxes for its owner-
operators has at most a “tenuous, remote, or peripheral” relationship to its
prices, routes, or services. Rowe v. N.H. Motor Transp. Ass’n, 552 U.S.
364,371,128 S. Ct. 989, 169 L. Ed. 2d 933 (2008). It is not preempted.

3. FAAAA preemption requires a significant relationship
with the prices, routes, or services of motor carriers

Airline act or FAAAA preemption occurs only when the state law

aims directly at transportation, or when the law’s impact on transportation
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is indirect but significant. For example, in the 1992 Morales decision, the
Court held the Airline act preempted states’ standards against deceptive
airline fare advertising because each standard bore an express reference to
airfares, and the standards collectively established binding requirements
on how air tickets may be marketed. Morales, 504 U.S. at 388, 391. The
Court cautioned that while an indirect impact may present a preemption
issue, preemption requires a “significant impact,” and federal law may not
preempt state laws that affect prices, routes, or services only in a “tenuous,
remote, or peripheral . . . manner.” Id. at 388-90. In other words, the words
“related to” in the preemption provision “do[] not mean the sky is the
limit” or that courts should read preemption provisions with “‘uncritical
literalism,’ else ‘for all practical purposes.preemption would never run its
course.”” Pelkey, 133 S. Ct. at 1778 (quoting New York State Conference
of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645,
655-56, 115 S. Ct. 1671, 131 L. Ed. 2d 695 (1995)).

Courts have clarified that FAAAA preemption based on an indirect
impact presents a “borderline” case, and to find preemption, the state law
must “bind[] the . . . carriers to a particular price, route, or service and
thereby [interfere] with competitive market forces within the . . .
industry.” Am. Trucking Ass’ns, Inc. v. City of Los Angeles, 660 F.3d 384,

396-97 (9th Cir. 2011), rev’d on other grounds, __ U.S. _,133 S. Ct.
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2096, 186 L. Ed. 2d 177 (2013) (quoting Air Transport Ass'n of Am. v.
City & Cty. of San Francisco, 266 F.3d 1064, 1072 (9th Cir. 2001)). By
applying Washington’s Employment Security Act to all trucking éarriers,
market forces determine the prices, routes, and services they offer.

This Court has specifically held that the “federal statutory and
regulatory scheme does not preempt state employment security law by
which a person who might be an independent contractor under federal
transportation or common-law principles may nevertheless be entitled to
compensation.” W. Ports, 110 Wn. App. at 445. This Court acknowledged
the preemption provision at issue here, 49 U.S.C. § 14501(c)(1), and then
highlighted a specific transportation statute within the FAAAA, 49 U.S.C.
§ 14502(b), that expressly limits states’ tax assessments on motor carrier
transportation property. Id. at 456-57. The Court reasoned correctly that
“when Congress has intended to prohibit state taxing authorities from
‘burdening’ interstate commerce, it has done so, expressly, clearly and
understandably.” Id. at 457. See also Mendonca, 152 F.3d at 1189
(FAAAA did not preempt California’s prevailing wage act with respect to
motor carriers, despite the motor carrier’s assertion the act “increases its
prices by 25%, causes it to utilize independent contractors, and compels it
to re-direct and re-route equipment to compensate for lost revenue,”

because the effect on prices, routes, and services “is no more than indirect,
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remote, and tenuous”); Bostain v. Food Express, Inc., 159 Wn.2d 700, 721
n.9, 153 P.3d 846 (2007) (following reasoning of Mendonca, FAAAA
does not preempt state overtime requirements for interstate truck drivers).

Similarly, Filo Foods held that the $15-per-hour minimum wage
and other benefits for employees in hospitality and transportation
industries in SeaTac was not preempted by the Airline act, not only
because it applies generally to all employers, but also “because its affect
on airline prices and services is only indirect and tenuous.” 183 Wn.2d at
807. The law regulates only employer-employee relationships. Id. The fact
that it “may impose costs on airlines and therefore affect fares is
inconsequential.” Id.

a. An increase in operating costs does not trigger
preemption

Gulick essentially complains that $112,855.17 in unemployment
insurance tax liability over a nearly three year period would increase its
operating costs. That fact is as “inconsequential” as the claim rejected in
Filo Foods. 183 Wn.2d at 807. A state law does not meet the “related to”
test of the FAAAA preemption clause “just because it shifts incentives and
makes it more costly for motor carriers to choose some routes or services
relative to others, leading the carriers to reallocate resources or make

different business decisions.” Dilts, 769 F.3d at 647. As the Seventh
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Circuit explained, Gulick must “absorb the costs . . . or pass them along to
its [drivers] through lower wages or to its customers through higher prices.
We do not see, however, how the increased labqr cost will have a
significant impact on the prices” offered to Gulick’s customers. Costello v.
BeavEx, Inc., 810 F.3d 1045, 1055-56 (7th Cir. 2016). Minor additional
costs do not trigger preemption under the FAAAA. See id.

Put simply, Gulick’s argument would put a cloud over everything
from fuel taxes, to business and occupation taxes, to property tax
assessments. That is not the law. “Nearly every form of state regulation
carries some cost. . . . [But] Congress did not intend to exenipt motor
carriers from every state regulatory scheme of general applicability.”
Dilts, 769 F.3d at 646.

b. The Department does not require the use of
employee drivers or seek to “restructure” the
trucking industry, and that is not the effect of
paying unemployment taxes

To claim FAAAA preemption, Gulick advances two false
assumptions: that the Department seeks to eliminate the use of owner-
operators in the tfucking industry, and that barring the owner-operator
business model will be the logical effect if owner-operators are covered by

the unemployment tax. Appellant’s Open. Br. 31, 42-46. But the

Department only seeks to enforce the Employment Security Act, whose
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definition of covered employment includes persons who, under other laws,
are independent contractors. W. Ports, 110 Wn. App. at 458. Applying that
law is limited to the employment security tax and does not bar the industry
from using independent contractors, as Gulick dramatically claims.
Appellant’s Open. Br. 31, 42-49. The Act only requires employers to pay
unemployment taxes without impacting the classification of workers as
employees or independent contractors under other laws.

Because Gulick’s assumption that applying the unemployment tax
will “restructure” the industry is wrong, the caées it relies on to support its
preemption argument are easily distinguishable. The First Circuit cases
involve a broad employee classification state law: the Massachusetts
Independent Contractor Statute. That law first determines whether
individuals are employees or independent contractors. Massachusetts
Delivery Ass’nv. Coakley, 769 F.3d 11, 15 (1st Cir. 2014). If the
individuals are “employees,” the law triggers numerous additional legal
requirements for the employers under various laws, such as providing days
off, parental leave, work-break benefits, and a minimum wage.® Id.

Unlike the Massachusetts statute in the First Circuit cases, the

definition of “employment” in the Act references no other law employers

13 A court described the Massachusetts law as an “unprecedented and
fundamental change in independent contractor law” that is “unique” and “unlike any
other statute in the country.” Sanchez v. Lasership, 937 F. Supp. 2d 730 (E.D. Va. 2013).
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must comply with. RCW 50.04.100. It affects worker classification for
purposes of Title 50 RCW only, which is specifically broader than
employment in other legal contexts. W. Ports, 110 Wn. App. at 458 (the
only relationship the Department purports to define is ““the employment
intended to be covered by the act for the purposé of the act and none
othver."” (quoting Comp. & Placement v. Hunt, 22 Wn.2d 897, 899, 158
P.2d 98 (1945)); RCW 50.04.100. The Commissioner ordered Gulick to
pay unemployment taxes, nothing more. AR2 1139.

Because the Employment Security Act does not preclude using
owner-operators but instead imposes a tax obligation for all employment
covered by the Act, with no reference to trucking carriers, the cases
discussed by Gulick that specifically forced carriers to use only employee
drivers are off point. See Appellant’s Open. Br. 34-35. The mandatory
concession agreements imposed by the Port of Los Angeles required
motor carriers to “transition over the course of five years from
independent-contractor drivers to employees.” Am. Trucking Ass’ns, Inc.
v. City of Los Angeles, 559 F.3d 1046, 1049 (9th Cir. 2009). The law at
issue here bears no resemblance to the requirements imposed there. The
law targeting motor carriers in Michigan is similarly distinguishable. Ir re
Fed. Preemption of Provisions of the Motor Carrier Act, 566 N.W.2d 299,

307-08 (Mich. Ct. App. 1997).
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The witnesses’ declarations cited by Gulick, Appellant’s Open. Br.
45-46, state erroneous legal conclusions of the effect of the Department’s
assessment, as they assume that reclassifying owner-operators under Title
50 RCW results in transforming them to employees for all purposes or
requires Gulick to use only employees driving company-owned trucks.
This Court already rejected this argument in Western Ports:

An individual may be both an independent contractor for

some purposes, and engaged in ‘employment’ [under the

Act]. . .. In fact, although courts use the term independent

contractor in unemployment law, as if one is either an

employee and, therefore, entitled to benefits or an

independent contractor and, therefore, not entitled to

benefits, these terms should not be confused with the

common law definitions of master and servant or

independent contractor.

W. Ports, 110 Wn. App. at 458-59. “[TThe Department characterizes the
owner-operators as employees for the purposes of unemployment
insurance taxation—nothing more, nothing less.” AR1 129 § 4.9.

Even the First Circuit would likely find the FAAAA does not
preempt the unemployment tax. It has opined that, under the Airline act,
“the Supreme Court would be unlikely . . . to free airlines from most
conventional common law claims for tort, from prevailing wage laws, and
ordinary taxes applicable to other businesses.” DiFiore v. Am. Airlines,

Inc., 646 F.3d 81, 87 (1st Cir. 2011) (emphasis added). And in Schwann v.

FedEx Ground Package System, 813 F.3d 429, 433 (1st Cir. 2016), it
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reiterated that carriers are not exempt ““from state taxes, state lawsuits of
many kinds, and perhaps most other state regulation of any consequence.’”
Id. at 440 (quoting DiFiore, 646 F.3d at 89). Recently, the Massachusetts
District Court held that the Massachusetts Wage Act—whose test for
employee status is nearly identical to the test under RCW 50.04.140(1)——
is not preempted by the FAAAA. Vargas v. Spirit Delivery & Distribution
Sves., Inc., No. 13-12635-TSH, 2017 WL 1115163 (D. Mass March 24,
2017) (laws enacted to protect workers “are traditionally within the police
powers of the state,” and their impact “is generally tenuous and does not
require the carriers to change their business model.”).

Other courts have rejected motor carriers’ claims that generally
applicable state laws would require them to change their business models
and reclassify their drivers for other purposés. The Seventh Circuit was
not persuaded by a carrier’s “bare assertion” that complying with the
[llinois Wage Payment and Collection Act would require it to classify its
drivers as employees for all purposes. Costello, 810 F.3d at 1056. The
Colorado Court of Appeals concluded that “it is legally permissible for an
individual to be an employee for unemployment tax liability purposes at
the same time the individual is considered to be an independent contractor
for other purposes under other laws.” SZL, Inc., 254 P.3d at 1186. And the

Ilinois Appellate Court disagreed that applying Illinois’ Unemployment
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Insurance Act to an interstate carrier would “prohibit motor carriers and
drivers from establishing independent contractor relationships outside the
context of the Act.” C.R. England, Inc. v. Dep’t of Emp’t Sec., 7 N.E.3d
864, 880 (Ill. App. Ct. 2014).

Like the laws at issue in these cases, the Employment Security Act
does not require Gulick to choose one business model over another. There
is nothiﬁg in the record showing the Department made a “policy decision
that the industry cannot have independent contractors.” Appellant’s Open.
Br. 42.1* “Conspicuously absent from [Gulick’s] parade of horrors is any
citation of authority showing that it would be required to comply” with
other laws or reclassify its drivers for other purposes. Costello, 810 F.3d at
1056. The Court should reject Gulick’s bare assertion to the contrary.

The Employment Security Act “is precisely the type of background
... law that only indirectly affects prices by raising costs.” Costello, 810
F.3d at 1055. It operates “one or more steps away from the moment at
which the firm offers its customers a service for a particular price.” S.C.

Johnson & Son, Inc. v. Transp. Corp. of America, Inc., 697 F.3d 544, 558

4 Gulick also asserts that this Court held that six carriers—which did not
include Gulick—*“stated a valid claim against ESD for its impropriety in targeting the
trucking industry for political purposes.” Appellant’s Open. Br. 43 (citing Washington
Trucking Ass’ns v. Emp’t Sec. Dep’t, 192 Wn. App. 621, 369 P.3d 170 (2016)). While
that case actually held only that the carriers may state a claim “if'they can show that . . .
imposing the assessments based on ESD’s audit procedures violated the constitution,”
192 Wn. App. at 647 (emphasis added), it is immaterial because the Washington Supreme
Court recently reversed that opinion and dismissed the carriers’ complaint in its entirety.
Washington Trucking Ass’'ns, No. 93079-1, slip op. at 3, 33.
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(7th Cir. 2012). This impact is too “tenuous, remote, or peripheral” to
warrant FAAAA preemption. Rowe, 552 U.S. at 371.

4. The Act will not “punish” Gulick

The Act’s imposition of taxes also does not “punish” carriers for
using any particular business model, as Gulick suggests. Appellant’s
Open. Br. 48-49. Under RCW 50.29.025, the highest unemployment
insurance tax rates are 6-6.5 percent of payroll,'* and not all wages are
taxed, as there is a cap per worker. RCW 50.24.010. And at the time of the
evidentiary hearing, Gulick’s tax rate was 0.66 percent. AR1 143, 9 5. The
industry average for specialized freight haulers was 2.42 percent. Id. at
4. If Gulick reported its 120 owner-opérators, its tax rate would likely
decrease by‘ increasing its taxable wages base. Id. at § 7. In any event, the
potential for a small increase in taxes is far removed from a nearly 100
percent increase in costs associated with wholesale reclassification of
independent contractors as employees for purposes of multiple laws, as
was the case in Coakley. 769 F.3d at 15.

Moreover, Gulick offered no evidence to demonstrate how often it
terminates its contracts with owner-operators. Therefore, there is no way
to know what its experience with unemployment claims would be. In fact,

of the three OWner—operators whom Gulick called to testify at the

15 At the time of the hearing, the highest tax rate any Washington employer
could be assigned was 5.84 percent. AR1 at 143, § 6.
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evidentiary hearing, one had been driving for Gulick for two years, AR2
891, and another had been dri\?ing for Gulick for nine years. AR2 936. The
third did not state how long she had been driving for Gulick. The limited
evidence Gulick offered of the rate of job separations with its owner;
operators demonstrated that it does not have high turnover.'®

5. Western Ports concluded the FAAAA does not preempt

Washington’s Employment Security Act with respect to
owner-operator drivers, and Rowe did not overrule it

Contrary to Gulick’s assertion, Western Ports considered express
preemption under the FAAAA, and Rowe did not overrule it. Appellant’s
Open. Br. 38-40.

Western Ports involved an owner-operator who was discharged
and applied for unemployment benefits. 110 Wn. App. at 445-48. This
Court considered and rejected two preemption arguments: 1) that federal
transportation law, including the FAAAA, preempted the employment
security law; and 2) that any state and federal leasing requirements may
not be evidence of control or direction for purposes of the exception test.

Id. at 453-57. Gulick makes both arguments. Appellant’s Open. Br. 38-39.

Noting that Congress makes it clear when it intends to prohibit taxing

16 Gulick’s suggestion that the Department could encourage owner-operators to
elect self-coverage under RCW 50.24.160 is a red herring. Appellant’s Open. Br. 48.
That statute allows employers whose workers are not in covered employment to elect
coverage for them. RCW 50.24.160, If the owner-operators are covered workers, then the
carrier is responsible for the unemployment insurance taxes. RCW 50.24.010.
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authorities from burdening interstate commerce, this Court “decline[d] to
infer that Congress, in enacting federal motor carrier law, intended to
preempt state unemployment law.” W. Ports, 110 Wn. App. at 457.

While Western Ports did not discuss carriers’ prices, routes, and
services, this Court was mindful of the FAAAA preemption clause—
having cited its provisions—when it declared that federal transportation
law does not preempt the Employment Security Act. Id. at 456-57. If this
Court had believed that owner-operator coverage under the Act “related
t0” a carrier’s prices, routes, or services, it obviously would not have ruled
that federal law does not preempt the Act. Id. at 454-57.

In fact, a Colorado court followed the “persuasive™ analysis in
Western Ports to hold the FAAAA “does not preempt the determination
that claimant [truck driver] was in covered ‘employment’ for
unemployment tax liability purposes.” SZL, Inc., 254 P.3d at 1188. The
Hlinois Appellate Court similarly concluded that the Illinois
Unemployment Insurance Act does not “fall within the massively limited
scope of preemption ordered by the FAA Authorization Act.” C.R.
England, Inc., 7 N.E. 3d at 880-81. Gulick cites no case that holds the

FAAAA preempts any state’s employment security law. There is none.
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Indeed, Gulick cites no case holding that the FAAAA or the Airline act on
which it is based preempts any tax.!” The Department is éware of none.
Gulick also incorrectly argues that Rowe overruled Western Ports.
Appellant’s Open. Br. 39-40. Rowe merely noted that a state law can be
preempted even if its effect on rates, routes, or services “‘is only
indirect,”” provided that the impact is significant. Rowe, 522 U.S. at 370
(quoting Morales, 504 U.S. at 386). The two Maine tobacco laws in Rowe
had a “direct ‘connection with’ motor-carrier services.” Rowe, 552 U.S. at
368, 371. One law required carriers to offer services that the market itself
did not provide, and a second law imposed “civil liability on the carrier,
not simply for its knowing transport of (unlicensed) tobacco, but for the
carrier’s failure sufficiently to examine every package.” Id. at 372. It thus
directly regulated a “significant aspect . . . of the essential details of a
motor carrier’s system for picking up, sorting, and carrying goods—
essential details of the carriage itself.” Id. at 373. In finding these
provisions preempted, the Court emphasized, “the state law is not general,

it does not affect truckers solely in their capacity as members of the

17 Gulick mischaracterizes United Parcel Serv., Inc. v. Flores-Galarza, 318 F.3d
323 (1st Cir. 2003), claiming it supports that a “state’s administration of a tax, however,
can have a sufficient connection” to invoke Airline act preemption. Appellant’s Open. Br.
34. Instead, that case held that a Puerto Rican law aimed at carriers and requiring specific
delivery services to verify taxes on items were paid was preempted. United Parcel Serv.,
Inc., 318 F.3d at 335-36. The court did not declare the tax preempted. As discussed
above, the First Circuit later noted that the Airline act does not preempt state taxes. See
DiFiore, 646 F.3d at 87; Schwann, 813 F.2d at 433,

49



general public, the impact is significant, and the connection with trucking
is not tenuous, remote, or peripheral.” Id. at 375-76.

In contrast here, the Employment’Security Act is not focused on -
trucking services, it does not require motor carriers to offer any particular
services the market itself does not provide, and it does not directly
regulate any essential details of the carriage of goods. By imposing
unemployment taxes, the state in no way uses its regulatory power to
“freeze in place” or “bind” carriers to specific prices, routes, or services.
Rowe, 552 U.S. at 372. Rowe is entirely consistent with Western Ports and
WithAapplying the Act to interstate motor carriers.

No case overrides the governing precedent in Western Ports or
supports that the FAAAA preempts the Employment Security Act.

VI. CONCLUSION

Gulick failed to prove that the owner-operators are excepted from
unemployment insurance coverage under the Employment Security Act.
Its argument that the assessment is preempted was properly rejected by the

Commissioner. The Court should affirm the Commissioner’s order.
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RESPECTFULLY SUBMITTED this !5 T day of May, 2017.

ROBERT W. FERGUSON
Attorney General

LEAH HARRIS, WSBA # 40815
Assistant Attorney General

ERIC PETERSON, WSBA # 35555
Senior Assistant Attorney General
Attorneys for Respondent

51



PROOF OF SERVICE

I, Roxanne Immel, hereby state and declare as follows:

1. That I am a citizen of the United States of America, a
resident of the State of Washington, over the age of eighteen (18) years,
and not a party to the above-entitled action.

2. That on the 1st day of May 2017, I caused to be served a

true and correct copy of the Respondent’s Brief, as follows to:

Email per agreement

Aaron Riensche ariensche@omwlaw.com
Jeffrey Dunbar jdunbar@omwlaw.com
Ogden Murphy Wallace, PLLC chenry@omwlaw.com
901 5th Ave, Suite 3500 '

Seattle, WA 98164-2008

Electronic Filing
Washington State Court of Appeals Division I

. 1 DECLARE UNDER PENALTY OF PERJURY UNDER THE
LAWS OF THE STATE OF WASHINGTON that the foregoing is true

and correct.

DATED this 1st day of 017, at Seattle, WA.

=g~ i &

ROXAI)?NE IMMEL, Legal Assistant




Appendix A



>
%
A

GULICH TBUCKING IRC.
3000 SE HIDDEN WRY, SUITE J0E
VANCOUVER, W 98561

LEASE B SUBHAUL AGREENENT WITH INDEPENDENT CONTRACTOR

THIS AGREEMENT MADE AND ENTERED INTO AS OF THE 25th DAY OF AUGUST, 2010, BY AND BETWEEN GUUCK
TRUCKING INC (HEREINAFTER CALLED CARRIER] AND BILLY BEADLE (HEREINAFTER KNOWN AS THE CONTRACTOR)

NOW, THEREFORE, Caniar and Conlractir Tesde tn Bfter ifth tis AffEeiant iy 67der for Camer toutifize Canfractor o transpot -

= freight and in consideration of the mutusi covenants and agreements contained heren, the parties agree as set foith below, - -
AGREEMENTS

SECTION 1 - FURNISHING OF TRANSPORTATION SERVICE | .-

14 Contractor aprees o fumsh to Carrier the Transportalion Services spadified in this Agreemenl, ublizing the
Equipment descnbed in ExhibhA

12 Coniracior agress with Camer to tmnsport freight from ongin panis of shipment designated by Carmner 1o
destination points of shipment, Instrucbans will be given to the Contrador regartimg each load or bip, induding the rate schedules
on file af Camers office  Contractor wifl ransport commodibes purstant fo thils Agreement in & manner which promotes the goodwali

and raputabon of the Carier,.
13 Conlractor agrees fo cooperate fully with sit Canler's dispalch personnal in performanca of this
Agrecment.

14 Bacause of ths habiity of Carfier to shippars, pursuant to certain provisions of the Interstate Commeree Act
governing maior carers, i, in the opilon of the Carriey, Conlracior faik to complete transportabon of commodibies In trapss,
abardons a shipmoent, or otherwise fails {o deliver shyrment, and hersby subjacts Cayrier to polentizl ksbiliias or joss of revenue,
Contractor expressly agrees that Carner shall have the right to take physical possesson of the Equipment described In Exhiblt A
and corpplete the irip mvolved  Conlmdor hareby wanves any racoumse against Cander for such achon and sgrees lo reimburse
Camer for any tosts, expenses of damages, ansing ouf of such viclston of contract hy Conlraclor  Upon completion of such trip,
sad Equipment shall be retumed o the possession of Conlracior at any of Carrlers ferminals  Condud] by Contractor, which
causes Camer lo viclata fis obhgatons under the lrdarstate Commearce Ad, shall be tause forts tiom of this Ag 1

1.5 if Conlractor or Contractor's difver unreasorably falls to meet Canler's scheduled pickup or detvery
appolntments set by Canvier or its cush , Contractor shall be charged Fifty Dollars 1$50.00) per occurrence.

1.6 1If Contractor or Contractor’s driver falls to follow temperature requirements set by Carrler or Carvier's
customers, Contractor shall be charged Fifty Dollars {$50.00) per Incldent in addition to any Joss clalmed by a customer of
Carvier for such fallure, andlorwill be terminated, )

1.7 Conftractar or Conlracior’s driver shall ba responsible for propey snd secure Isading. Contractor shall provide ali
fabor necessary lo load, transport and unioad the commodibes proveded by Carder Contractor aprees to mest Carrer's
schedulaed pickup and delivery times and allow Bme for proper rest in compllancs with government regulations applying to
drvers.

SECTION 2 - DURATION OF AGREEMENY

21 This Leasa Agreement becomes effective when execuled by Contractor and by a duly authonzed officer of
Camer .

' 22 This Agreement will remaln 1n effect for one (3} year from the effeclive dale hereof, and unless sooner
terminated pursuan to the tarms and provisions of thys Agreerment, shall renew automatically o each annusi daje
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SECTION 3- RECEIPT OF TRAILER

1

i Contracior shonld elect to lease a traller from Carvier, & kaller mspechon report must be execuled by Contracior every
s Conlracior changes frallers. This report s o be done by the trmiler report macie m the QUALCOMM  Contmctor must do ths
befors trader s tooved aslo keep a record on file  Any old damage will be marked with 2 sticker by Gufick Trucking's Maintenance
If minor dumage ocoivs while In the Conlracior's possession, Conlracior s fo report the damage using the QUALCOMM frader
macro if damage 1s severe Conlraclor 1s fo contact the Safely Office

SECTION 4 - INDEPENDENT CONTRACTOR

Caniracior is an independent confractor and is pot an employee, agent, yoint venture of partner of Camer for any purpose
whatsosver, Canier shall bave no right to and shall not contro! the mannar or prescrbe the method of accomplishing the services
requlred by ths Agresment, except as necessary for the Carder to comply with applicable law, Contractoer shat nof represent to any

= 77T T govemmental Sgency nor e general public that Contractor s an emplayee-of Carrler provided, however, that to the exient required  — —-

« .= = — by 49 CFR 1057.2, Camay shall have poss:

creating an employerdampioyoe relafionship

essum, contro and_usa of the Equipment for the dumbion of thie Lease without thereby
hetween the parbies. Nona of the provisions of this Agreement shall be Inlerpreted or

consined a5 omating or establishing the relationship of employer or emplayese between Camer and Goplractor, or Cardsr and

driver, agenl or employes of Contractor,

SECTION 8 - EQUIPMENT

51 Contractor agrees to le:
Extvibl A

ase (v Comar and Camer agrees to laase from Contractor the Equipmen! descrbed in

52 Carvisr, or Its authorzed agent, on commencement of this Agreement, shall inspect the Equpment to deleanine
whather the Equlpment fully complies with the requisemants of the Uniled States Department of Transportation (USDOT) and of the
Candes If the Equipment does pot comply with said requirements, this Agreament shall becorna null and vold, Contractor agrees
that the Equipment shall be subject Yo Inspection by Garder's authorized represenlatives, agents or employees at Canfer’s regular
inspechon station before the stat of any trip and 2t any place enroiite as deamed necessary by Candar

5.3 Contractor shall furnish

o Camar upon commencement of this Agreement a certified weight slip for factor apd

if applicabie trafler, complete with necessary equpment, snd with one-third [4/3) full fuel tanks, sa that Carrler may determine

Py

the rnaximum welight of matesiais or goods which Ci ctor may P

E4 Contragior shatl lnspect the Equipment prior to s oposbon each day, perform tie checks and visual
inspection each 150 mileés or three (3) hows of operation, whichever may come finst, and upon complabon of each days
opesation, shalf parform a post-irlp inspection and shell complets, sign and defiver to Canfer, a dally vehicls inspection report as
requyed hy 49 CFR 386 11, which includes the Information requined by that regulation The Carrder shall ratain the original report for
at least 80 days and the Contractor shall refain 2 copy in the powoer unll, 1t shall also be the Contractor’s responsiinilty, as dnver of
the Equipment, fo comply with the requirements of 48 CFR 396 13 All requiced inspections should be noted on diver's ogs, any
safely mpairs of Contraciord's squipment will ba repaifed mmediately. Any safely-related mpalrs required on Camer's raler(s) shall
be reporisd by Contractor immediately to the Safely Department

5.5 if the USDDOY, any state DOT agency, or any other govemmental agengy with the suthority ta do so, inspeds
the Equpmant dunag the temm of this Agreement, 2 copy of sard mspection report shall be defivered to the Camer Immedmialy,
tngether with a record of repalrs made o comedt any defects poted ur said report  All requied Inspechons will be noted on drivers

ings
56 Carrer may piace the

Egulpment out of service if, In the oplmon of Camer, the Equipment does not mest

USDOT, stale DOT or Carier's stapdards  Equipment placed ot of servics may Be plced back In service unly afier proof of
required repairs 1s fumnished fo Camisr by Contraclor and Caier thersafter inspects the Eqiupmenl and spproves £ I the
Equipment is placed out of service, Camer, al Camer's ophion, may mmediately terminale this Agreement.

87 Contactor agrees to furmish, as part of the Equipment leased by Camey, the following accessarless all hre
chalins as required by applicable law and/or federal regudalions and 2 minimum of three {3) load locks for use In secuwring

joads in tolius, tamperature recording

frefghts

devise and any other equipment reguired to properdy ioad or transport Carrier's

58 The Equipment is to be used by Camer for the transportation of property for ture and Camer shalf have the
exclusiva possession, control and use of the Equipment for the durston of ths Agreemient  Confractor shall nof, without the express
writen consent of Camer, fransport persons of property of any thlxd paity for him durmg te term of thus Agreement

.
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59 Regular safety Inspections will be required to bs done by the Carrfler’s contract shop al no charge fo the
Contractar, The Capier’s contract shop will Inspect and make recommendations for needed repairs that are found.  Contracior may
have the Carei's shop do the repairs oruse another fepar shop. Conbactor wit provide a receipt 4o Carder for mpais

SECTION 6 - TRAILER LEASING

6.1 Trallers leased lo Contractor shall be on a full manienance lease except as provided hereln  All repalrs of
trallers shall be coondinated with and through Gulick Trucking inc, maintenance stipervisorn. Al road repalrs require a
purchase order provided by the maintsnance supervisor or Safely Department to be vafid,

62 Contaetar will b responsibie for all damages to traller and tires, including but not Himited tn, damage to
refrigerated unlts caused by low oll, water and/or Freon, caused by Contractor’'s operation of equipment  Canrier' Is eply
rasponsibie for tire fallure due to a defect during nommal use. Gontractor is to inforn Camer via Qualcomm of uny tue fallures :
In addition, Contractor Is to retum damnaged tire{sj to Canjer's Shop Supervisor belwesn 8 DDAM to 5 G0PM Monday through Friday

ord afterbows tothe shededjacenlloSafely .. Lol e L ..o

>
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63 Conbactor will provide fusl, ol and tire tepalrs, such as flat fites or damage fram road hazards, at Jis
owrs cost and expense. Contractor, at lts own cost and expense will be responsible for interior washouts of bajler. Camer
will provide, through fis Safsty Department, one exterior wash each month  Contractor may provide addifional exdenor washes at ide

pwn cost i Contracior so chooses

54 Conbactor may not move Camers traller from one locahion to another location without prior authomzation from
Caider. Trallers are to stay In roule determined by Canmier, using PC Miler to dstepmine best roite i Cantractor should moye
Cardler's fralier without anthortzation and/nr out-of youts miles, Carrier shalf charge Contrachor for the miles traveled at a
rate of 0.25 cents par mils, which charge will be deducted from Confractor’s settiement.

6.5 Contractor shall retum traller(s) {o Canfer's tamminal st the and of tha contract or whenaver the partas lerminate
the contract I Contractor shoudd abandon trallar at any other locafion than Carrier's temninal, sl costs Incumed o recover
traier and returm it to Camrder's terminal shalt be charged to Confractor's Sefiement andfor Performance Reserve Fund

SECTION 7- DISPLAY OF IDENTIFICATION .

Dunng the Contmdor's opembon of vehicdles leased pursuant fo this Agreemeni, Conbractor agrees 1o funush and 1o
display Hentfication for the Eqipment to show that the Equipment ks being operated by the Cerrier, Camer is entitied o denify the
Equipment and display such idsnlifcabon thereon s required by 81 applicabls laws and regulations. Upon the termination of this
Agresment, Contractor shall Immediately remova all identification from the Equipment and retum any identification
placards to the Canier. .

SECTION 8- CARRIER'S OBLIGATION

During the term of this Agreement, Caner shall use svary reasonable effort to prowide Contractor with &s miuch volume of
freight for transportabion as arcumstances permil. Canier may, n the performance of ifs obfigahion under this Agreement, Inp Inase
or imerchange the Equipment tn other motor canfers  Camfer shall pay Conlrarior a percentage of euch load transpored as sel

forth In Sechon 14

SECTION 8- CONYRACTOR'S ENPLOYEES

. LX| Conlracior may, at Corfractor's own expense, smiploy diivers, divar’s helpers and abosers as Contracter
detemunes appropnsta i pesforn Conlractor’s fesponsibiities under this Agreement  Conbractor and any such employees must ba
qualified and meet #ff requirements of USDOT and Camer. Contracior, not Canier, shall direct the operabion of its employees in all
respacts, Intuding, direding of roules commensiirate with Camer's avthority and the camgo involved, the number of dovers and
helpers per unkt of equipment; the points of service and repa of the Equipment as required by this Agreement, fue! and equipment
punchases apd other matters nopmally wihis the control of an Independent contractor  Contractor shall be solely responsible for the
hmnp, finng, suparvrsson, raming, working condibons, hours and compensation of Contractor's employees  Confracior shall

—  _ filenmina the method, means and reannet of Loenkasdor's pedumosece of this Ageemen), i shall pedform e same b stade
accondance with USDOT reguinbons and Carver's requirements under this Agreemant
8.2 Carer shall nol be respoansible for the wages and expenses of Contractor's drivers, drver's helpers gnd other
employaes, nor for Socii Secinty, Workers Compensation, unemployment and other payroll tes of Contractor and Contractor's
employees  Contracior agiees to hold Camier harmiess from any labity arsing from the relationship of Condracior and any of #is
employees Cordmcior shall be responsivle for payment of all compensation, taxes, chames, benefits, dams and frablihes of svery
kmd refated to or pertainng fo Contractor's empioyees ‘
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8.3 Contractor shall not parmit eny person lo operale the Equipment unless that person possesses the minmum
qualificatons required by USDOT, the Federal Motor Camer Safely Adminisiration, and all other goveming agencias, nduding
requiations of Gulick Trucking, Inc  Conlractor's proof of comphiance with salg mimmum gualfication shal be submitied to Camer

SECTION 10 COMPLIANCE WITH L AW

10.1 Contractor shall, In the pedonnznce of this Agreemnent, comply wilh all Jaws, rules and regllstons of the
Federal Motor Camer Safely Admmistration, USDOT, and any stde or provinclal mgulatory avthority having Jurisdiction ovar any
asped of this Agreemant and with afl of Camer's rules and regulaions  Confractor shall fumish the following to Carder

10.1{z) The onginal or a copy of the USDODT prescyibed physical examinabon for each driver who will be
operating the Equipment, '
T T TT T T Ti0d(b) “THE orgingl of therdally logof each driver who will ba operating the Equipment— - — —- - - - -

10.1{c} The original of ﬁte—ds;l; \rél-ﬂcle insp;dmn mp-u;i for ali velides leas_éa.b-e;em?der:a'nd

HL.4{d} Such other documents as the USDOT, Faderal Motor Coamer Safely Administrabon, PUC or any other
govammental agency may reguire Carrfer.to mamiain -

SECTION 11 - FINES OR PENALTIES

Carrier shall pot bo obligated Io pay any fines or penaliies assessed against Conlractor or Contracior's employess
Caurier shall assume responsiblily for proper licensing

SECTION 12 - ACCIDENTSIDAMAGE

1214 Contrattor shall report all acadents fo Carriet andfor to the Insurance camier in such 2 mapner as Carmier shall
adwse,

122 Canier shall not be kable 1o Contractor for any damage sustamed hy or {o Contradior’s Equipment while sakd
Equiprent is engagad in Uansportation services pursuap! to this Agreement or for loss by confiscation or selzure of the Equipment
by any publlc authoty, When Contractor fumishes anly 2 tractor to haul & traller belonging to Carrler, Contractor shall ba Jiable to
Carrler for damages to the traler while traifer is used by Contractor. Contractor shall ba required {o cany additiona) red aute
coverage for fraderleased from Carier, )

123 In the event of any camo loss or damage, Contractor shall pay to Camer the full amount of such loss or
damags, axchxding ay porsion of such loss relmbirsed to Carrier by Insurance

124 Any amounls twed fo Canler under this Section may be deducled from Carners settiemsnt payment lo
Coriradior, provided, however, thal when making such deduchon, Canvier shall detiver to Contracior 2 walien, ilemzed explanation

of the deduchon .

125 Conlraclor, or Contractor’s dnver, shall immediately contact Caner by telephone in the svent of an
accident resulting In personal Injuries, Including death, to any person, or damags to property, Including cargo, and In the
event of Incidant Involving hezardous matertals, such as spills, lealdng or damaged containers, or other rel .

126 Confractor shall cause a wiitten report 1o be made o Camar, and Caner's ysurence company, immediately
efler any accidaiits of hazapdous malesial mcidents, which shalt confain all known or perbnent facts  Contracior agrees fo make
-tself, or s Involvad employees, avallable to Camer and Canier's insurers for assistance in their preparation of any report required
by Camer, tis Insurers and regulalory agencies, and the resolution of any clams

SECTION 13 ~ INSURANCE

T Cohiracior shall” Wimish and mamiain, IoUgholt Ihe term heteo! &t Conlaciors expense, all Gablily and
Propesty Damage nsurance pursuant o DOT and Federal Moter Carier Safely Admunistration regulations, and other applicabls
taws, fules and reguiations, and Cargoe Liabilty Insuranca coverng £amn carried under the provisions of this Agreement. Contractor
shall be included as the inswed whilz under such policies wilth respact to iis actnihes undertaken m the performance of this

Agresmeant

132 Contracior will fumish throughout the term. hereof at Contractor's expense, Colislon and Specfied Penis
msurance covarmy Contador's equipment spectlied and utized i the performance of this Agreement

Page 4 - LEASE AND SUBHAUL AGREEMENT WITH INDEPENDENT CONTRACTOR
4

Exhibit 8 Page 4 of 11

Page 330 of 1174



133 Contractor agrees to pravide Colision and Specified Perils mstrancs for Carrlar's trallars while being used by
Contractor at Contractor’s expense  Contractor fudher agrees to hold Carmer hannless for covered equipment losses pursuant to
the performance of this Agreement  Conbractor agrees to be responsible for the first $2,5600.00 of Collision or Spectfied Penls
damage or sny damage not covered by Collision or Speafied Penls insurance

134 Cantracior shall fumish, through the term hereo! at Contraclor’s expense, Non-bucking Use/Sobtad Liatility
insurance with a bt of fabillty of $1,008,000,00 combined single kit

135 Cortracior agmees tn hold hanmdess amd indemnify Carmer from and agaimst all dams, losses, demands, Babiity,
cost and expanses caused by, or arising vul of, or connected with any jury to, or death of, any pessons, or damage to property,
including camo, caused by Confrastors or Contractor's dnvers operation of the Equipment, or any addiiona! eguipment under
‘copirol of the Contractor, Indiuding attomeys fees and other reasonable costs of defense

1356 Contraclor shall malntsln Workers Compensation fnsurance, and shall provide Camer evidence of such
InsurANGe W [GTCE, Whied Tequiied Y Fedefal, State™and Provingal law, forContractor;for-a driver,-or foral other employees of
Contactor govemad by this Agreement. -Carder shall be named as addional msured insuchpoboy . _ .

137 Conlractor shall furnysh, through the term hereof at Cenimctor's expense, occupational acodent insumance for
each Contracioy snd/ar Confracior's diver(s)

138 Contractor agrees that is pro-rata monthly presalum for the foregoing insurance will be dedudied from s
settiement payments pad by Cardar fo Contractor,

SECTION 14~ SETTLEMENT PAYMENTS

14.4 Carsier shall make settlement paymants to Contracior of the rentaf herein provided on a persshipment basis al g
rate of eighly parcent {80%) of the totel Incume recelved by Camer on-each completed shipmenl thal s using Camer's tralter or
eighty-seven percent {87%) I Contractor is tsing their own tralier Szl payments will be mads every other Frday, per pey
schedule, with {25) pay periotfs per year, cavenng all paperwork fumed in by the iast day of the previous pay penod  Settlesnent

shall consest of the percentage payments of each shipment, less inp sdvances and less any smounts withhek! by Camer
heraln prowded  Carmner shall specify the amounts wathheld, if any, and the reason such amounts are belng withheld  Camer will
afford Caritaclor eoples of those documents which are necessary and svaifable to determine the valily of the charge as to camn,
third pady or pmperly damage dalirs, or any amount held in reserve by Carrlar pendmg settiement of such clakms, Setflements ot
picked up by the Frday followlng the seltiemant date shall ba matled ‘

14.2 Fuel surchamges and reimbursed costs that ame collecied fram Canler’s customess will be paid to Contractor a1
one hunidred percest {100%) of the collecled armount

14.3 Carfler ynay withhold any revenue dues Contractor unfif all paperwork required for settfernents are submitied to
Carfier. f thare ks 2 known cfabm for any type of cargo Joss pendmg for any reason or if Casrier has good cause to beheve thal one
will be made, Carrler may contipue in hold such sums as will be necessary to salisfy such clalms

14.4 Camer will aljow n $250.00 rash advance perwesk tpon commentesment of this contract 2t a fee of 10% of the
advance tsken This advancement ks 1o relmburse Contractor for costs Inaysed white under a load

SEGTION 15-CARGD

181 Contractor shall check the identity, temperature (¥ temperature confrofled), eonditon and count of al} cargo
fendered for tansportation befone aceepling cargo Inading to confirm that said cago eonlfns to the bill of tading of Yoading
mantest Contrecior shall iImmediately nobfy Camer of any darmage, shortages oy lemperaiure discrepancies

182 Contractor shall mnmediately report lo Camer any accidents andfor incidents concenung the camgo, mcipding
any shostages, damage or lempesature dscrepancies claimed by conslgnee  Conlractor agrees to pay Camer Fiity Doflars {$50,00}
for pach fafure lo Immediately report said acdents andfor incdents to Camey

153 Contrattor shall properly protect and promptly transport and delwer lo consignes, or any person designated by

Caner, 2l cargo Becepted by Lonimcior Jor ransposiabon Gnder dispaich of Camey I Conlractor falls 1o protect such CHrgo or
faits to prompily complele any such transportation or defivery, Cayrder may take possession of the cargo end complete the

transporation ard delivery. Coptractor shall be Hahle to Canler for any costs, exp or damag d by Carner in
takanyg possession, protécting, transpottng and defvery of said cargo, inchuding any danrages pald to shipper of conslgnee theneof
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SECTION 16 - COSTS AND EXPENSES

161 Contractor shall assume, pay, mdemndy and hold Camar hamnless from any and el costs apd expenses
mcurred n the operation and malnlenance of the Equipment, wduding but not himited to, fuel and semvice costs, repar and
mainlenance cosis, taxes, tolls and othar chames, fines and fees assessed against Contractor, its employees, agents or sevants,
or the Eqguipment, nrmerdmmsimmoﬂhhakgmmm

16.2 Should Contrastor efect to hize kumpers for foading or unlgading, Contactor shall do st at Is own expense
Using such services doss not mlleve Contractor of any responsibitittes for the lvading oy unloadmg

16.3 Contractor shall pay direclly in the proper agency ail unemployment, excise or olher taxes applicable o
its payroll hereunder,

164 Contractor may use Cariter's accounts o dxalge fued, Jubricating ofis and fire repairs. Any vehitls or equipment
ensts in excess of $258.00 at any one bme are o be pre-approved by Comier  Contraclor shall remburse Camer for all fued, nils,
T T PRl HRE Tepar charged lo Camers accoimts Fusl shali-be~chamed to-Contraclor-at thyee -cents-{:03}-per-galion over-Comersem — - -
e discolnted pnce  Caniershall deduct all costs from the seflement payments provided hareln, mdudlng Iuel mrd sepvice fees nr

$2 85 per lansadlion

1685 Conbactor may use, upon Camlers approval, accounts designated by Camer for tepar of Contracior's
equigment, Costs of repalrs will be daducted from Contrecior's Performance Securtly Reserve Fund  Should the Coniradiors
Performance Securtty Reserve Fund become negatve due to the deduckion pf the cost of reparrs, an interest chage of eighleen
pesrant (18%) pes annum (appmimately .5923076823% per aach hiweskly settiement), will be charged on thal porbon of the Fund
that is negatve. Any tme thit the Gontractor's Performance Security Reserve Fund Is fess than $2,500,00, au addiional $250,00
per bi-weekly sellement shall be deducted from the Contmctor's settfement until such time that the Fund has 2 $2,500.00 batance
The deduction shall nat be taken should the sefifement pay be negative In additfon, for 2ach Contractor's repalr that s pald by the
Camer, & charge of $30 00 shall be assessad 25 & sprcharge on the Contmaclor's seftiement The $10 00 charge shall reimbuse
the Camer for the cost of the any fess, credit card charge, administrabve costs, aln

16,85 Contrgctor mirst advise Candar of any disputed charges regarding vse of camar’s accounls, the Contractor's
Performance-Sectirity Raserve Fund and Insurance Escrow Accotit or shy malter related {n the agreement sef fosth In this sechon
within 30 days of the data an which Camier provides Contractor with a selfiement statement  Fardure by Conlraclor fo adwise the
Canfiar of these disputed chamges or related matiers within the above ime will result In Contractor walving fulure nghls to eontest

related charges or dispiles

16.7 Carfractor shall fumish all feonsing and prorals feas at Contractor's expensa required to sliow iis operation 1n
aYl such stales reguired by Canier, tmlass Conltractor gives writter notice by the 15™ day of Seplember of each year, of fis
intant to tenninate this Agreement before January 4 of the following year. Contracior agrees that Camer may withhold 5 from
each seffement unti Contractor's yearly license fee advahoed by Carler s pald and relmbursed

16.8 If Contractor elscts to fle and pay the Federal Heavy Use Tax, Conlbractor shall provide the Camer with proaf of
payment thereof in a tanely manner
16.9 Contractor stall farmish, of be fumished by Camler, 24 pallets at commentement of operations Any pallets

furmshed by Camer to Conlractor will be deducted from the next setilement at the gmng market rale, uniess relumed to Camer's
terinal or direcied by Camier's dispatch department

SECTION 17- CONTRAETORS PERFORMANCE SECURITY RESERVE AND INSURANCE ESCROW FUNDS

171 Contracter shall deposit with Camar the sum of $2,508.00 cash (o be held by Cames w a special account as
Conbaclors Performente Secunty Reserve Fund (The Fund) Additfonally, Carder will withhold fram seltlement paymants o
Contractor the sum of $250.00 each bi-weekly settfernent period o be added in sald Fund, The deduchon shali not be taken shoujd
the setfmment pay be negstive  When the account has reached a tolal of $4,000.00, and has remamed unlouched for one full
month, Carrier shall not take any more money from seftiements as long as the Fund stays at $4,000.00. Thisaccount shalf be pad
iierest al the then 91 day {13-week) Treasury bllls as established In the weekly suction by the Department.of the Treasury The
mleresl rale shal be establiched on the on the first business day of every quanter -

172 In addthun {o the fum!s requyed ¥ 17'.1. Contractor shall ba required to mamntaw 2 mnmum of $2,500.61 fnan

rEDTance G oW UNiE BMOURL, BXcepl shaul Contmclor sulier an
accdenl of camp foss n:qumng Cunlractor fo pay the dedudxble amtwnt on insurance coversge  Conrachar suthonzes Carrier in
withidraw $250.00 per settfoment {0 re¥mburse Fund to the $2,500.00 amount  The deduchon shall nol be leken should the
setlement pay be negaiva This account shall be paid interest at the then 91 day (13-week} Treaswy bills as establshed i the
weekiy auction by the Department of the Treaswy The interest rale shall bz established on the on the first busmess day of every

quaref
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173 Shoukd the Contractors Pedormance Secunty Reserve Fund become negaetive in the amount of $4,000.00 or
more, that amount, of caniars ophon, may be reduced to a promissory note which contractor agrees fo execule  inbarest on the
note and the mmount of payments will be set st the tove the note s watten

17.4 Monsys In sard Fund may be apphed by Cander In rembursement of costs, expenses and advances made by
Carner to or for the account of Contraclor,

17.5 Schedule B+ ln hiew.of Contracior’s obfigation under paragraph 17 1, Conlracior may elect not fo maintain the
Contracior's Pedormance Securfly Reserve Fund, If Contractor elects this opbon, Contradior will sign Exhibit 8 Contraclor can not
use any af Camier's accounts with the exceplion of fus! account, and only for fusl purchase, draws, Pre-Pass, Fed Ex, Drug test and
POT physicals  For Exiubit B lo sfay in effed, Contractor will maintain a posive selilernent balance on all setiements Conlractor
wall mimintain & minkoum of $2,500.00 in the Insurance Escrow Fund  The mimmum $2,500.00 1s o only be used for insurance
deduchble n the event of an accident or freight clasn requinng Insurance coverage

17.6 Afier the tormination of this Agreement and within no more than 45 days thereafter, Carvder shall refund

T T T T ite palance of ths Fani{S) i Coftractor; which batanve shall bedetermmedd-afer the-deductionof all of-Gonbacior's ohligations— — = —

~ e e hereunder which are yetunpald, and therewith Camer shall provede Confracior 7 final accounting for alf finaf deduchons mads from
the Fund(s).

17T Canler shall provide in Confractor an accoumting of any transeclion involving the Fund(s), which accounting
shall ba given with esch settiemsant but no less offen than monthly, and which shall indicate the amount and descipbon of any
deduction or addibon b the Fond(s). Contractor may alst dervand sueh an accouning at any other ressonable bme,

SECTION 18 - LAWFUL CHARGES

Contraciur agrees that nether it nor any employee employed 1 the performance of this Agreement, has any suthonly lo
accepl less than the lawful frelght charges due Camer from the consignes, sor fo stcopt less than the prestnbed COD charges due
the shippar  All monles received by the Contractor, for COD charges, or freyght chargss, are the properdy of the Camer, and the
Contractor and ather persons employed ln the performance of iis Agreement shall hold such monles es lrustee for Carer sndishal)
remit the same Immedialely upon receipt thereof Conbractor further agrees that neither ¥, nor any person employed by 4 i the
performance of this Agresthent, has authorily 1o executs or endorse any negofiable instrument for o on bohalf of Capler

SECTION 18 - TERMINATION OF AGREEMENT.

19.4 Except as otherwise allowed In this Agreement, either parly may terminate this Agmement by giving the other
. paity not fess than thety {(30) deys witton fivties before the date of such tennination.

19.2 This Agresment may be terminated yithout pror nolice by edher pary 1 the event of a substanial breach of the
ferms of this Agreement by the other parly  Camer may tarminate this Apreement without pricr notice if the Condracior, or s
employer deivers, substantially violata the federal, state, provinetal or Carrier safiely nles and regulations, or s convicied of a felony
or traffic crime.  Camer may termunats this agreement in the event of or due te the following actions of the Conlracior

18.2{a) Conlracior exchibils B conbinumg patiern of fals pickups and dejiveries
18.2(b} Caontrador becomes unavallabia for dispatch,

19.2{t) Conimaclor exhibils a conbnuing pattem of unuvil and/or mmpolite commumcalionsirelatons with
Camer's employees andfor customers

19.2{d) Contrador does not adequately mamntain equipment entrusted to himvher as defined by the Camer's
maintenance guikdebnes

193 Upan the tennination of ths Agreement, Contractor shal mmedsafely retum fo Carrier all Carier-lssusd Bifls of
{athng, manfests, cab cands, heensa plades, Qualcornm, furd carnds, transpondsrs and other papers andkfonns provided by Camer lo
Contrachor for s use dusing the term of this Agreement  The Hime period In which the Carrier shall make its final seltfersnant
payment to Contractor shall not commence to run until afl identification, plates and papers required to bs mlumed
Carrier hereunder are recelved by Canyler.  Any property pot retumed to the Cander could result as a chajge to the

e e e s o me———

B TTCBRtrELtoT IR Wit hpal seiesanL. ’
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SECTION 20 - MISCELL ANEOLIS PROVISIONS

201 Contractor wif be required 1o have Qualcomn  Carvier will funmsh the Qualcarmm unit. Contractor will fumish
mounbing brackets, winng and the instaliation fees. Contractor will pay monthly usage fees of $50.00 per month, This fee is subject
to change without prior nobce Al termination of s Agreement, Contractor wil pay fees for Qualcomm removal.

2.2 in the event Carrler makes any payments wiich are the obligation of Conbracior hereunde, or carvies out any of
the: terms of this Agresment which are the responsibilty of Contractor and thershy Incurs expense in so dolng, Camier may deduct
such payments or expenses from the compansation due Contractor hereunder,

203 if Contractor 35 a parnershup, Cander may maeke dsbursements due Conbractor under the terms of this
Agreement to any partner, and sach othar paritner agrzes to hold Carrier hammless for making such dsbursesnent

204 Ko walver by Carder of any provisions of this Agresment shall be d d Io be 2 waiver of any other
rownsions hereof, or of any subsequent breach by Conlradtor of the same o7 any other prowsion  Camer's consent to or approval of

any o by Contractor ERAN not be desmed (0 TGS Tinecessany the obtainidl o Cemer's “consent "t or “approval “of any”
_ qusnt acl by Contracior-whether or nol simiar to the adt or acls so consented b orapprved .

205 Neither parly shall make any assignment of any right, file, Interes! or obligation ansing heraunder withoud the
express writlen consent of Bhe other ‘This document embodies the entire agreement of the patties herelo on the subject hereof and
all prior discussions of agreements @ve merged herein  Any or all pror discussions or agreements belwesn the parlies on the
subject pyatter hereof are hereby canceled and ferminated

2086 Ne modification of this Agreement and no walver of Is ferms shall be valld or binding unless in writing,
sigmed by both parties,

20,6 Excepl as requimed by law, and as provided In the following sentence, the terms and condbons of this
Agre t znd Information pertainmy o any shipmant hereunder shafl not be disclosed by elther party bereln, to persons other than
s direciors, officers, emplpyees, sgants, atomeys, seeountants and/or auditors.

207 Conbractor agrees not to compale or solich Canler's customers during the lsrm of this Agreement snd
for.no fess than five {5} vears after this Agreemant Is temninated.

20.8 Any notices elating fo this Agreement shall be ghven te Camer or Coniractar in witing al the addrmss sat forty

heresn below or at such other address as either party shall deslpnate mwning  Debvery or senvice of any nolice shell be deemed to
have been gnen when delrvarad personally, sent by wemlgm couner sevice, by fax ransmission or by cerified mal, retum receipt

q d. postene
1f to Camer Guhick Trucking, Inc
Attertion Safely Deparimant
Address ,PO. Box 10383
City, State, Zip Poriand, OR B7286-D383
Phene, 350 699 0999
Fax 350 906 5623

fto Contractor: BILLLY BEADLE
Attenton *

Addess 1410 322 ND PLACE

City Stale, Zp OCEAN PARKWA 98540

Fhops 350 2471 2354

Fex *
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SECTION 2% -APPLICATION OF LAW

ol Venue; Any achion or proceedmg seeking to enforce any provision of or based en any sight arising out of this
Agreesient will be brought agalnst any of the parbes In Mulinomah County Circuft Court of the Siate of Oregon or, subjed to
applicable junsdictional requirements, in the Unsted Siates Districd Count for the District of Oregon, and sach of the parties consents
to the: jurtsduction of such cousts (and uf the appropriate appeliate courts) In any such acion or proceeding and waives any objschon
to such venue

212 WAIVER OF RIGHT TO TRIAL BY JURY: CARRIER AND CONTRACTOR HEREBY WAIVE TRIAL 8Y
JURY IN ANY ACTION OR PROCEEDING TO WHICH CARRIER OR CONTRACTOR MAY BE PARTIES ARISING OUT OF OR
N ANY WAY PERTAINING TO THIS LEASE AND SUBRUAL AGREEWMENT, THIS WAINER |5 MADE KNOWINGLY,
WILLINGLY AND VOLUNTARILY BY THE CARRIER AND THE CONTRACTOR WHO EACH ACKNOWLEDGE THAT NO
REPRESENTATIONS HAVE BEEN MADE BY ANY INDIVIDDAL TO INDUCE THIS WAIVER OF TRIAL BY JURY OR IN ANY
WAY TO RMODIFY OR NULLIFY IT'S EFFECT,

13 Goveming LEW This Agreement' will ba governed by and construed-in-accordance with-the laws-of the st-awof - —— -
s wne o e (yegon-without megard to confickoHawprndples . . . . L oL (. _. -

214 Altomsy Fee" In the svent of any default, dispule, arbitration or hhgabon ansing oul of this Agreement or with
respect to ths Agreement, the prevailing party shall be reumbursed by the other party for all cost and expenses mourred 1n
connachon with the defaull, dspule arbilrabon of ibgation, imduding, wihoul Imltabion, masoneble allomey fees 3l the arbitration
and tnal levels and on appeal

215  Amendmsnts This Agreement may be mnanded only by an msiument in witing executed by o parbes
‘The piovisions of this Section 21 shall survive the canceflation, tenpination or expiration of this Agreement

IN WITRESS WHEREOF, this Agreement has been smgned by the suthorized representatives of Carmner and
Contracior as of the date shown In the apening paragraph of this Agreement

CONTRACTOR ’ : :

Prn- BILLY . Date B/2572010
ﬁ,
Sign i /f,} .
,:7 v

Title. OWNER

CARRIER -

GULICK CKING,

Sgn . Dale #252010
¥ —V o *

Title- SAFETY/LICENSE
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EXHIBIT “A”

Contracior wanmnis that the following described equipment canforms with and meets the reguirements of afi-epplicable Federal and
State Laws and the Rules and Regulations of the ICC, US DUT and STATE Authoribes

TRACTOR:

YEAR® 2000 UNITNUMBER 439

- - -~ - - - - . -

MAKE FRHT TARE WEIGHT. *
vingt  1FUYDSZB7YPAGE468

FIFTH WHEEL HEIGHT ROT TO EXCEED 48 [:I

EXHAUST STACK MINIMUM HEIGHT13", D

TRAILER:

YEAR * UNIT NUMBER * -
LICENSE# * MAKE ¢ TAREWEIGHT. *

SERIAL NUMBER *

CARRIER CONTRACTOR
Gulick Trucking, INC ‘
; Z

PRINT- BN ’ 7 - PRINT'/ Y BEADLE , é
s SIG* éz,z %4 éi:‘/ldf
—~ . 14

TITLE SAFETY/LICENSE TITLE: OWNER
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EXHIBIT “B”

Contractor agrees to maintain 2 minimuom of $2,500.00 in the Insurance Deductible
Fund Account. Carrier will not require the Insurance Deductible Fimd Accomnt to be
above $2,500.00. ‘

Contractor is waiving all rights to nse Carriers cash advance service, repair and
maintenance accounts, inclading loans of axy kind with the exception of fuel
accounts and then used only for fuel purchases, Federal Express, Drug Test and .
DOT Physicals, Express checks for Jumpers, pallets 2nd washouts will be allowed.

Contractor agrees that if these terms are not met this Exhibit “B” will be waived and no _
longer available to Contractor. At the time that this Agreement Exhibit “B” is no longer
being met Carrier will contact contractor to sign Exhibit “B* Non Compliance,

CONTRACTOR
Print: BILLY BEADLE 7 Date 07/27/2010

Sig:ﬂ ,[é /Z é:&ﬁf’ %

CARRIERS4
Gulick Trucking, Inc

Date (7/27/2010

2.
R

/EXHIBIT “B” NON-COMPLIANCE

Contractor agrees that Exhibit “B” was nof up held. Signing of fhis Exhibit “B”
Non-Compliance will require Contractor to bring Insurance Deductible Fund Account
into compliance that is stated in Section 17 — Contractors Performance Reserve number
17.1 of the Lease & Subhanl Agreement with Leased Confractor.

CONTRACTOR
Print: Date:
 Sig: Date:
CARRIER
Gulick Trucking Inc
Print: Date:
Sig: .
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STATE OF WASHINGTON

OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE EMPLOYMENT SECURITY DEPARTMENT

Inre ' DOCKET NO 012014-01281
GULICK TRUCKING, INC | ORDER ON MOTION ,
FOR SUMMARY JUDGMENT
Petitioner
| ES REFERENCE NO. 827604-00-8

A motion for summary judgment was held in this matter before Greg
Weber, Administrative Law Judge, Washington State Office of Admimistrative
Hearings, by telephone conference on August 5, 2014 The Pettioner was
present and represented by Aaron Riensche The Washington State Employment
Security Department was present and represented by Assistant Attorney General
Leah Harmns Assistant Aﬁorney General Enc Peterson observed the motion

hearing
ISSUE PRESENTED:

Whether to grant the Petltloner’s Motion for Summary Judgment based on federal
preemptuon law 49 usc sectnon 14501(0)(1) ‘

ORDER SUMMARY
The Pentioner’s Motion for Summary Judgment on federal preemp’uon 1S denled

RECORD RELIED UPON: Petltloner’s Motion for Summary Judgment on federal ..
preemption, Declaration of Larry Pursley in Support of Petitioner's Motion for Summary
Judgment, Declaration of Joe Rajkovacz in Support of Petifioner’s Motion for Summary
Judgment, Declaration of Donald Adams 1n Support of Petitioner's-Motion for Summary
Judgment, Declaration of Aaron Riensche in Support of Petitioner's Motion for Summary
Judgment, Department’'s .Response to Petitioner's Motion for Summary Judgment on
federal preemption; Declaration of Una Wiley, Petitioner's Reply in Support of Motion for
Summary Judgment on federal preemption, all attachments prov;ded by the parties, and”
oral argument heard on August 5, 2014

ANALYSIS:

1 The Office of Administrative Hearings has authonty to hear this matter
pursuant to 34 05 RCW, RCW 34 12 RCW, and RCW 50 32 030, WAC 10-08,

and WAC 192-04
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2 Summary judgment is appropnate ‘if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidawits, if any,
show that there 15 no genuine i1ssue as to any matenal fact and that the
moving party is entitled to judgment as a matter of law’ CR 56(c) " Amerncan
Legion Post #149 v. Washington State Dept. of Health, 164 Wn 2d 570, 584,
192 P.3d 306 (2008) “The facts and reasonable inferences therefrom are
construed most favorably to the nonmoving party " Korslund v Dycorp Tri-
Cities Services, Inc., 156 Wn.2d 168, 177, 125 P 3d 119 (2005) (citations
omitted). “Summary judgment should be granted If reasonable persons could
reach but one conclusion from the evidence presented.” Korslund, 156
Wn 2d at 177

3 “The burden is on the moving party to demonstrate there i1s no issue as fo a
matenal fact, and the moving party 1s held to a strict standard " Cowiche
Canyon Conservancy v. Bosley, 118 Wn 2d 801, 811, 828 P 2d 549 (1992)
(citation omutted) If the moving party meets this imtial showing and does not
have the burden of proof at the forthcoming evidentiary hearing on the merits,
then the nonmoving party must set forth specific facts that remain at 1ssue to
establish that here 1s a genuine i1ssue to be resolved at the forthcoming
hearing. Young v Key Phammaceuficals, Inc, 112 Wn 2d 216, 225-226, 770
P 2d 182 (1989) (citations omitted)

4. The facts material to the case at issue, namely, if the “owner-operators” are
employees of the petitioner or independent contractors for unemployment
insurance purposes are disputed However, it 1s possible to consider the
legal 1ssue of federal preemption without resolving the factual dispute
Accordingly, the faciual dispute 1s not matenal fo the i1ssue of federal
preemption, the issue on summary judgment. Therefore, the undersigned
declines to make findings of fact for purposes of this motion

5 The undersigned concludes, Western Ports 1s controlling law. Westem Ports
flowed from a claim for unemployment benefits by a former owner-operator
and independent contractor The Washington State Division 1 Court of
Appeals stated “[the] federal statutory and regulatory scheme does not
preempt state employment security faw by which a person who might be an,
independent contractor under federal transportation or common-law pnnciples
may nevertheless be entitled to [unemployment insurance] compensation”
Westemn Ports. Transp., Inc v. Employment Sec Dept. of the Stafe of Wash ,
100 Wn App 440, 445, 41 P 3d 510 (2002) ;

6 Drision | “reject{ed] [the] contention that federal transportation law permitting
[Independent contractor arrangements] preempts state employment secunty
law” Id at 454 Western Ports clearly held that, for the purposes of
employment secunty law, trealing owner-operators as employees was not
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preempted by the federal fransportation law that governed independent
contractor arrangements Moreover, Division | did so specffically mindful that
Congress prohibited the states from enacting or enforcing laws or regulations .
related to price, route or service See Id at 456

7 Applying the foregoing, the undersigned further concludes, that
unemployment insurance taxation, including characterizing owner-operators

as employees for the purposes of such taxation, 1s not subject to federal
preemption

8. Therefore, the Petitioner's mohion for summary judgment 1s dented

ORDER
IT IS HEREBY ORDERED:

-The Petitioner's Motion for Summary Judgment 1s DENIED

Dated and mailed August 8, 2014, from Spokane Valley, Washington

M Wet

-Greg Weber
Administrative Law Judge
Office of Administrative Heanings _

Cemf' cate of Service

l certify that | mailed a copy of this order fo the w:thm-named interested parties at
their respective addresses postage prepaid on the 'date stated heren

M@m

Damelle Romo
Delvery S
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MAILED TO-

GULICK TRUCKING

€/0 PENSER NORTH AMERICA
700 SLEATERKINNEY RD. SE, SUITE B-170 LACEY,
WA 98503-1150

ATTORNEY GENERAL OF WASHINGTON

LEAH HARRIS, MASAKO KANAZAWA, DIONNE PADILLA-HUDDLE 800

5TH AVENUE, SUITE 2000
SEATTLE,WA 98104

AARON P REINSCHE

OGDEN MURPHYWALLACE, PLLC 901. 5T
AVENUE SUITE 3500 '
SEATTLE,WA98164-2008

Legal Appeals Umt

Employment Security Department PO Box
5046

Olympia, WA 98507-9046
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STATE OF WASHINGTON
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE EMPLOYMENT SECURITY DEPARTMENT

“In re: DOCKET NO: 012014-01281
GULICK TRUCKING INC. INITIAL ORDER
Petitioner EMPLOYER ID: 827604-00-8

Result: Based on the issues in this case, the Notice and Order of Assessment is
AFFIRMED. Read the full order below for details.

Hearing: This case was heard by Administrative Law Judge Greg Weber on September
8 and September 9, 2014 at Spokane Valley, Washington after notice to all interested
parties.

Persons Present: The Petitioner was present and represented by Jeffrey D. Dunbar
and Aaron P. Riencshe from the law firm of Ogden, Murphy, and Wallace P.L.L.C. The
Department was present and represented by Leah E. Harris, Assistant Atiorney
General. The Petitioner's witnesses: Donald Adams, Kelly Matiock, Latina DeJean and
Hardy Carnes. The Depariment’s witness Darith Lim and a Department observer Gerritt
Eades.

Exhibits: The Administrative Law Judge (ALJ) admitted the following exhibits:
Department's Exhibits 1 through 17; Petitioner's exhibits 1 through 12 and 18 through
21. In addition, two stipulations, dated August 4, 2014 and September 3, 2014, were
submitted by the parties and incorporated as part of the record.

The purpose of the hearing was to determine whether:

The owner-operators for whom contfributions were assessed are employees
pursuant to RCW 50.04.100 and RCW 50.04.140 and therefore an order and
notice of assessment issued pursuant to RCW 50.24.070 properly holds the
employer liable for unemployment tax contributions, interest and penalties in the

amount of $112,855.17.

After considering all of the evidence, the Administrative Law Judge enters the following
Findings of Fact, Conclusions of Law and Initial Order.

Initial Order Page 1 Docket No 012014-01281
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FINDINGS OF FACT

1.

o N

On May 17, 2013, the Employment Security Department (Department) issued a
written Order and Notice of Assessment which found Gulick Trucking (Gulick) liable
for unemployment tax contributions, penalties, and interest for failing to pay
employment taxes for owner-operators that the Department found employed by
Gulick. The parties have stipulated that the accurate amount of the unemployment
tax contributions, penalties, and interest at issue is $112,855.17.

Gulick is the Petitioner in this matter and filed an appeal on May 23, 2014.

Gulick is a for hire common motor carrier and is based in Vancouver, Washington.
Gulick operates throughout the 48 contiguous United States.

Gulick moves freight for its customers from one location to another location. Gulick
receives an order to move freight from its customer. Gulick then moves the freight
and the customer pays Gulick.

Gulick uses 146 truck drivers to transport the customers freight from one location to
another location, 142 of which are owner-operators.

The owner-operators own their own truck.
The owner-operators use Gulick's Motor Carrier number to transport freight.
Gulick pays the owner-operators compensation every two weeks.

The owner-operators enter into a contract with Gulick to transport freight as
assigned by Gulick for compensation. See Department’s exhibit 10.

10. The contract states Gulick can take physical control/possession of the owner-

operator’s truck at the discretion of Gulick.

11. The confract states Gulick can fine owner-operators for failing to meet scheduled

delivery and pickup times, failing to follow temperature requirements set by Gulick
and failing to immediately report an accident to Gulick.

12.The contract prohibits an owner-operator from transporting a third person without

written consent from Gulick.

13.The contract requires all of the owner-operators’ equipment to comply with Gulick’s

standards.

-

14.The contract provides Gulick the option to place the owner-operators’ equipment out

of service if it does not meet Gulick's standards.

tritial Order Page 2 Docket No 012014-01281
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15. The contract allows Gulick the option to require owner-operators perform repairs on
their equipment.

16. The contract states that Gulick's trailers, used by owner-operators, are to stay in the
route determined by Gulick and any deviation of such route without Gulick’s
authorization will result in a $0.25 per mile fine of the owner-operator.

17. Owner-operators are required to display Gulick's identification on their trucks.

18. The contract prohibits owner-operators from allowing anyone else to operate the
equipment unless they possess minimum qualifications of Gulick.

19. Gulick requires owner-operators o check the identity, temperature, condition and
count of all cargo/freight being transported.

20. Gulick has the right to terminate the owner-operator's employment, without notice, if
the owner-operator exhibits a continuing pattern of late pickups and deliveries,
becomes unavailable to Gulick’s dispatch, does not adequately maintain the
equipment or exhibits a continuing pattern of uncivil and/or impolite communications
with Gulick's employees or customers.

21.Gulick prohibits the owner-operators from competing for or soliciting Gulick’s
customers during the employment agreement and for five (5) years after termination
of the agreement. '

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has jurisdiction to hear and decide this appeal
under RCW, Chapters 50.32 and 34.05.

2. The first question is whether the owner-operator truck drivers were in Gulick’s
employment. Specifically, whether they performed personal services, of whatever
nature, for wages or under any contract, calling for performance of such services.
RCW 50.04.100. If answered in the affirmative, the owner-operators are in
employment and Gulick must pay taxes on the wages unless the services are
excluded from coverage by ancther section of Title 50 RCW. Penick v. Employment
Sec. Dep't, 82 Wn.App. at 42; Skrivanich v. Davis, 29 Wn.2d 150, 157, 186 P.2d 364

(1947).

3. The test for personal service is whether the services in question were clearly
performed for the benefit of another under an arrangement or agreement in which
some act was to be performed. RCW 50.04.100; Penick v. Employment Sec. Dep't,
82 Wn. App. at 40. Wages are defined as remuneration and in accordance with
RCW 50.04.320 remuneration means all compensation paid for personal services.
The inquiry is whether there is a clear and direct connection between the personal
services provided and the benefit received by the other party. Cascade Nursing
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Sves., Lid. V. employment Securily Dep’t, 71 Wn.App. 23, 30 — 31, 856 P.2d 421
(1993).

4. Applying the foregoing to the facts of this case, the undersigned concludes, that the
owner-operators were providing services, transporting merchandiseffreight, for the
benefit of Gulick Trucking for compensation/wages or pursuant to a contract for
compensation/wages. Thus, the requirements of the above referenced statute,

- RCW 50.04.100, are met. . Therefore, the owner-operators were in employment and
subject to tax unless Gulick Trucking can establish that it is exempt from the
definition of employment pursuant to another section of Title 50.

5. Taxing statutes are strictly construed in favor of applying the tax and closer scrutiny
is required when taxes are collected for the benefit of a group that society seeks to
aid, such as unemployed workers. Westem Ports Transp. V. Employment Sec.
Dep’t, 110 Wn. App. 440, 451, 41 P.3™ 510 (2002); Penick v. Employment Sec.
Dep’t, 82 Wn.App. 30, 42, 917 P.2d 136 (1996) (existence of employment
relationship is generally found). The exemption tests are strictly construed in favor
of the application of the tax. /n re All-State Construction Company v. Gordon, 70
Wn.2d 657, 425 P.2d 16 (1967). ‘

6. The party claiming the exemption has the burden of proof to show an exemption
applies. Westem Poris Transp., 110 Wn. App. At 451. Here, Gulick Trucking bears
the burden of proof of showing that an exemption to paying taxes applies.

7. RCW 50.04.140(1) excludes from the definition of employment individuals so long as
certain criteria are met by the employer:

(1) The individual has been and will continue to be free from control or direction
over the performance of the service, both under the contract of service and in fact;
and

(2) The service is either outside the usual course of business for which the
service is performed, or the service is performed outside of all the places of business
of the enterprise for which the service is performed and

(3) The individual is customarily engaged in an independently established trade
occupation, profession, or business, of the same nature as that involved in the
contract of service;

8. The above referenced requirements are in the conjunctive and therefore the
employer must meet each requirement for the exception to apply. Jerome v.
Employment Security Dep’t, 69 Wn. App. 810, 814, 850 P.2d 1345 (1993).
Contractual language stating the worker is an independent contractor is not
dispositive of the issue; instead all facts relating to the work situation must be
considered. Wesfemn Ports Transp. v. Employment Sec. Dep’t, 110 Wn. App. 440,
451, 41 P.3d 510 (2002).
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9. Applying the foregoing to the facts of this case the undersigned concludes that
Gulick Trucking has not met its burden, establishing that the owner-operators are
exempt from tax as independent contractors pursuant to RCW 50.04.140. In this
case, Gulick Trucking failed to establish the owner-operators had been and would
continue to be free from control or direction over the performance of the services
both under the contract of service and in fact. Indeed, Gulick Trucking exhibited
significant control over the performance of service including but not limited to: the
ability to take physical control/possession of the truck at the discretion of Gulick;
fining owner-operators for failing to meet scheduled delivery and pickup, failing to
follow temperature requirements set by Gulick and failing to immediately report an
accident to Gulick; the owner-operators inability to transport third persons without
written consent of Gulick; requiring all equipment to comply with Gulick's
requirements; Gulick having the option to place equipment out of service if it does
not meet Gulick's standards; Gulick having the option to require owner-operators to
perform repairs on equipment; trailers are fo stay in route determined by Gulick and
any deviation of such route without Gulick’s authorization will result in a $0.25 per
mile fine; owner-operators were required to display Gulick's identification on frucks;
owner-operators were prohibited from allowing anyone else to operate equipment
unless they possessed the minimum qualifications of Gulick; Gulick required owner-
operators to check the identity, temperature, condition and count of all cargo; Gulick
has the right to terminate the owner-operators employment without notice if the
owner-operator exhibited a continuing pattem of late pickups and deliveries, became
unavailable to Gulick dispatch, did not adequately maintain the equipment or
exhibited a continuing pattern of uncivil and/or impolite communications with Gulick’s
employees or customers; finally Gulick prohibits the owner-operators from
competing for or soliciting Gulick’s customers during the employment agreement and
for five (5) years after termination of the agreement. Thus, the Appellant/Gulick has
failed to establish the first prong of the test under RCW 50.04.140.

10. Therefore, without addressing the second and third prongs, Gulick has failed to meet
the requirements of RCW 50.04.140, as Gulick must satisfy all of the prongs of the
test in the conjunctive. Thus, Gulick has not met the requirements of RCW
50.04.140 and is subject to the assessed tax, interest and penalties.

Now therefore it is ORDERED:

The Order and Notice of Assessment from the Employment Security Department under
appeal is AFFIRMED.
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The owner-operators for whom contributions were assessed are employees
pursuant to RCW 50.04.100 and RCW 50.04.140 and therefore the May 17, 2013
Order and Notice of Assessment issued pursuant to RCW 50.24.070 properly
holds Gulick Trucking liable for unemployment tax contributions, interest and
penaities in the amount of $112,855.17.

Dated and mailed November 26, 2014, from Spokane Valley, Washington.

My Wets

Greg Weber
Administrative Law Judge
Office of Administrative Hearings

Certificate of Service

| certify that | mailed a copy of this order to each party at the address listed below

postage prepaid on the date stated above.

Danielle Romo
Delivery Specialist

Mailed to: :

GULICK TRUCKING INC. Employer
C/O PENSER NORTH AMERICA

700 SLEATER KINNEY RD. SE, SUITE B-

170

LACEY, WA 98503-1150

ATTORNEY GENERAL OF Agency
WASHINGTON

LEAH HARRIS .

800 5TH AVENUE, SUITE 2000

SEATTLE, WA 98104

Initial Order Page 6 Docket No 012014-01281

Page 1090 of 1174



EMPLOYMENT SECURITY "~ Agency
DEPARTMENT

LEGAL APPEALS UNIT

PO BOX 9046

OLYMPIA, WA 98507-9046

OGDEN MURPHY WALLACE, PLLC Employer Representative
AARON P. REINSCHE

901 5TH AVENUE

SUITE 3500

SEATTLE, WA 98164-2008

YOU HAVE THE RIGHT TO APPEAL

This decision becomes final unless a Petition for Review is mailed to the address below.
If you disagree with the administrative law judge’s order, you may file a Petition for
Review stating the reasons why you disagree. Include the docket number on your
Petition for Review. Do not write more than five (5) pages. You may use the form on
the following page to file your Petition for Review.

Submit your Petition for Review to:

Commissioner’s Review Office

Employment Security Department
. P.O. Box 9555

Olympia, Washington 98507-9555

Your Petition for Review must be postmarked on or before December 26, 2014.

Do not file your Petition for Review by facsimile (fax).
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Petition for Review

Docket No: 012014-01281
Additional Docket Nos:

Name:

Address;

| disagree with the administrative law judge’s order because:

Signature Date

You may attach up to four (4) additional pages.

Mail your Petition for Review to:

Commissioner's Review Office
Employment Security Department
P.O. Box 9555

Olympia, Washington 98507-9555

Do not file your Petition for Review by facsimile (fax) or email.
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CERTIFICATE OF SERVICE
1 certafy that § mesled & copy of thus deciston to the withm
named mterested parties st therr respective addresses, postage
prepard, on August 28, 2015

TAX

BEFORE THE COMMISSIONER OF
THE EMPLOYMENT SECURITY DEPARTMENT
OF THE STATE OF WASHINGTON

Review No. 2015-0110
Inre: Docket No. 012014-01281
GULICK TRUCKING, INC. DECISION OF COMMISSIONER
Tax ID No. 827604-00-8

This is an unemployment insurance tax dispute between the Employment Security
Department (*“Department”) and the interested employer, Gulick Trucking, Inc. (“Gulick™). The
Department conducted an audit of Gulick for the period of 2009, 2010, 2011, and the first three
calendar quarters of 2012. As a result of the audit, 120 individuals (i.c. owner-operators) hired by
Gulick were reclassified as employees of Gulick and their wages were deemed reportable to the
Department for unemployment insurance tax purposes. See Department’s Exhibit 15; see also
Stipulations, Attachment A. The Department issued an Order and Notice of Assessment on May
17, 2013, assessing Gulick contributions, penalties, and interest in the amount of $155,133.33. See
Department’s Exhibit 1. Gulick filed a timely appeal from the Order and Notice of Assessment.
See Department’s Exhibit 2. Subsequently, the Department stipulated that it would remove the
contributions, penalties, and interest assessed for all quarters of 2009 and the first quarter of 2010,
see Stipulations § 3; and Gulick stipulated to the correctness of the amount of wages for the
remaining quarters (i.e. the second, third, and fourth quarters of 201 0; the first, second, third, and
fourth quarters of 2011; and the first, second, and third quarters of 2012). See Stipulations 6. As
a result of the parties’ stipulations, the total -amount of the assessment in dispute became
$112,855.17 for the period in question. See Stipulations 6. |

Prior to the evidentiary hearing held on September 8 and 9, 2014, Gulick moved the Office
of the Administrative Hearings (“OAH") for summary judgment on federal preemption ground.
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The OAH denied Gulick’s motion, holding that the unemployment insurance taxation was not
subject to federal preemption. See Order on Motion for Summary Judgment § 7. Thereafter, the
parties proceeded to the evidentiary hearing on the remaining issues of whether the owner-
operators in dispute were in “employment” of Gulick pursuant to RCW 50.04.100 and, if so,
whether their services were exempted from coverage pursuant to RCW 50.04.140. Afier the
evidentiary hearing, the OAH issued an Initial Order on November 26, 2014, holding that the
disputed owner-operators were in “employment” of Gulick pursuant to RCW 50.04.100 and that
their services were not exempted from coverage pursuant to RCW 50.04.140. On December 23,
2014, Gulick timely petitioned the Commissioner for review of the Initial Order. Pursuant to
chapter 192-04 WAC this matter has been delegated by the Commissioner to the Commissioner’s
Review Office. On January 30, 2015, the Commissioner's Review Office received a reply filed by
the Department. Having reviewed the entire record (including the audio recording of the various
hearings) and having given due regard to the findings of the administrative law judge pursuant to
RCW 34.05.464(4), we adopt the OAH’s findings of fact and conclusions of law in the Initial
Order, subject to the following additions and modifications.
‘ Preemption ‘

The Social Security Act of 1935 (Public Law 74-271) created the federal-state
unemployment compensation program. The program has two main objectives: (1) to provide
temporary and partial wage replacement to involuntarily unemployed workers who have been
recently employed; and (2) to help stabilize the economy during recessions. The Federal
Unemployment Tax Act of 1939 (“FUTA”) and Titles III, IX, and XII of the Social Security Act
(“SSA”) form the basic framework of the unemployment compensation system. The U.S,
Department of Labor oversees the system, with each state administering its own program.

Federal law defines certain requirements for the unemployment compensation program.
For example, SSA and FUTA set forth broad coverage provisions, some benefit provisions, the
federal tax base and rate, and administrative requirements. Each state then designs its own
unemployment compensation program within the framework of the federal requirements. The
state statute sets forth the benefits structure (e.g., eligibiﬁty/disqualiﬁcétidn provisions, benefit
amount) and the state tax structure (e.g., state taxable wage base and tax rates).

Generally speaking, FUTA applies to employers who employ one or more employees in
covered employment in at least 20 weeks in the current or preceding calendar year or who pay
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wages of $1,500 or more during any calendar quarter of the current or preceding 4ca1endar year.
See 26 U.S.C. § 3306(a)(1). Under FUTA, the term “employee” is defined by reference to section
3121(d) of the Internal Revenue Code. See 26 U.S.C. § 3306()). In turn, 26 U.S.C. § 3121(d)(2)
defines “employee” to be any individual who, under the usual common law rules applicable in
determining the employer-employee relationship, has the status of an employee. In 1987, the IRS
issued Revenue Ruling 87-41, distilling years of case law interpreting “usual common law rules”
into a more manageable 20-factor test.! While these 20 factors are commonly relied upon, it is not
an exhaustive list and other factors may be relevant. Furthermore, some factors may be given
more weight than others in a particular case. In 1996, the IRS reorganized the 20 factors into three
broad categories: behavioral control, financial control, and relationship of the parties. See IRS,
Independent Contractor or Employee? Training Materials, Training 3320-102 (October 30, 1996).
However, regardless of the length and complexity of the tests developed by the IRS to clarify
coverage issues for federal taxation purposes,' we have cautioned that FUTA does not purport to
fix the scope of coverage of state unemployment compensation laws. See In re Coast Aluminum
Products. Inc., Empl. Sec. Comm’r Dec. 817 (1970) (“A wide range of judgment is given to the
several states as to the particular type of statute to be spread upon their books.” (quoting Steward
Machine Co. v. Davis, 301 U.S. 548, 593 (1937))).

State legislatures tend to cover employers and employment that are subject to the federal
taxation. Although the extent of state coverage is greatly influenced by federal statute, each state
is free to determine the employers who are liable for contributions and the workers who accrue
rights under its own unemployment compensation laws. Here in Washington, the first version of
the Employment Security Act (or “Act™), which was then referred to as “Unemployment
Compensation Act” was enacted by the state legislature in 1937. See Laws of 1937, ch. 162. This
first version of the Act contained a definition of “employment,” see Laws of 1937, ch. 162, §

! The 20 factors are instructions; training; integration; services rendered personally; hiring, supervising, and paying
assistants; continuing relationship; set hours of work; full time required; doing work on employer’s premises; order
or sequence set; oral or written reports; payment by hour, week, month; payment of business and/or traveling
expenses; furnishing of tools and materials; significant investment; realization of profit or loss; working for more
than one firm at a time; making service available to general public; right to discharge; and right fo terminate. See
Rev, Rul, 87-41, 1987-1 C.B. 296,
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19(g)(1)% and a three-prong “independent contractor” or ABC test. See Laws of 1937, ch. 162, §
19(g)(5)

The legislature introduced major revisions to the definition of “employment” in 1945 by
adding, among other things, the phrase “unlimited by the relationship of master and servant as
known to the common law or any other legal relationship.” See Laws of 1945, ch. 35, § 11
(emphasis added). The added language greatly expanded the scope of the employment relationship
as covered by the Employment Security Act beyond the scope of the employment relationship as
covered by FUTA. Compare RCW 50.04.100 with 26 U.S.C. § 3306(i) and 26 US.C. §
3121(d)(2); see also In re All-State Constr. Co., 70 Wn.2d 657, 664, 425 P.2d 16 (1967) (the test
to be applied in determining the employment relationship under the Act is a statutory one; and
common law disﬁncﬁon§ between employees and independent confractors are inapplicable);
Skrivanich v. Davis, 29 Wn.2d 150, 158, 186 P.2d 364 (1947) (the 1945 legislature intended and
deliberately concluded to extend the coverage of the Act and by express language to preclude any
construction that might limit the operation of the Act to the relationship of master and servant as
known to the common law or any other legal relationship); Unemp’t Comp. Dep’t v. Hunt, 17
Wn.2d 228, 236, 135 P.2d 89 (1943) (our unemployment compensation act does not confine
. taxable employment to the relationship of master and servant, but brings within its purview many
individuals who would otherwise have been excluded under common law concepts of master and
servant, or principal and agent). Since then, the definition of “employment” under the Act has
remained largely unchanged. Moreover, the “independent contractor” or ABC test has also

2 In the first version of the Act, “employment” was defined to mean “service, including service in interstate
commerce, performed for wages or under any contract of hire, written or oral, express or implied.” See Laws of
1937, ch. 162, § 19(gX1).

3 In the first version of the Act, the “independent contractor” or ABC test read as follows:

Services performed by an individual for remuneration shall be deemed to be
employment subject to this act unless and until it is shown to the satisfaction of
the director that: (i) Such individual has been and will continue to be free from
control or direction over the performance of such service, both under s contract
of service and in fact; and (ji) Such service is either outside the nsual course of
the business for which such service is performed, or that such service is perfomed
outside of all the places of business of the enterprises for which such service is
performed; and (iii) Such individual is customarily engaged in an independently

established trade, occupation, profession or busmess, of the same nature as that
involved in the contract of service.

See Laws of 1937, ch. 162, § 19(gX5).
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remained the same, except that in 1991 the legislature added a separate, six-prong test to the
traditional three-prong test. See ESSB 5837, ch. 246 § 6, 52" Leg., Reg, Sess. (Wash. 1991);
compare RCW 50.04.140(1) with RCW 50.04.140(2).

Over the years, the appellate courts in Washington as well as the Commissioner’s Review
Office (as the final agency decision-maker on behalf of the Department) have grappled with the
concept of “employment” under RCW 50.04.100 and applied the “indépendent contractor” test
under RCW 50.04.140 in various factual scenarios, finding any given relationship either within or
outside the intended scope of the Act. See, e.g., State v. Goessman, 13 Wn.2d 598, 126 P.2d 201
(1942) (barbers were held to be in employment of the barber shop; but the legislature later enacted
RCW 50.04.225 to exempt barbers from covered employment); Skrivanich, 29 Wn.2d 150 (crew
members were in employment of the fishing vessel); All-State Constr. Co. 70 Wn.2d 657 (siding
applicators were in employment of the construction company); Miller v. Emp’t Sec. Dep’t, 3 Wn.
App. 503, 476 P.2d 138 (1970) (individuals performing bucking and falling activities were in
employment of the logging contractor); Schuffenhauer v. Emp’t Sec. Dep’t, 86 Wn.2d 233, 543
P.2d 343 (1975) (clam diggers were in employment of the wholesaler of clams); Daily Herald Co.
v. Emp’t Sec. Dep’t, 91 Wn.2d 559, 588 P.2d 1157 (1979) (bundle droppers were in employment.
of the newspaper publisher); Jerome v. Emp't Sec. Dep’t, 69 Wn. App. 810, 850 P.2d 1345 (1993)
(food demonstrators were in employment of the food demonstration business); Affordable Cabs,
Inc. v. Emp’t Sec. Dep’t, 124 Wn. App. 361, 101 P.3d 440 (2004) (taxicab drivers were in
employment of the taxicab company); but, see, e g., Cascade Nursing Serv., Ltd. v. Emp’t Sec.
Dep’t, 71 Wn. App. 23, 856 P.2d 421 (1993) (nurses were not in employment of the nurse referral
agency); In re Judson Enterprises, Inc., Empl. Sec. Comm’r Dec.2d 982 (2012) (no employment
relationship was found because a business entity could not be an employee unless it was shown
that the business entity is actually an individual disguised as a business entity).

Two state appellate decisions pertained specifically to the trucking industry. In Penick v,
Emp’t Sec. Dep't, 82 Wn App. 30, 917 P.2d 136 (1996), Division Two of the Court of Appeals
dealt with the relationship berween a motor carrier who owned the trucks and the drivers who were
hired to drive the trucks (“contract drivers”). In that case, the motor carrier owned the trucks and
operated them under its authority from the Interstate Commerce Commission. The carrier supplied
fuel, repairs and maintenance, license, and insurance; and it also bandled state and federal reporting

requirements. The contract drivers paid their own federal income tax, social security and medicare
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taxes, and motel and food expenses; they did not receive sick leave, vacations, or other benefits.
The contract drivers could hire a “lumper” if they needed help in loading or unloading. The
contracts, which could be terminated by either party at any time, entitled the contract drivers to 20
percent of the gross revenue generated by the loads they hauled. In the event of an accident, the
contract drivers were required to pay damages not covered by the $2,500 deductible of the carrier’s
insurance policy. The contract drivers were also liable for shortage and cargo damage. The drivers
often installed a variety of amenities on their assigned trucks to make life on the road more
comfortable. The motor carrier secured the load for the outgoing trip, and the contract drivers
occasionally obtained their own loads. Any driver was free to reject an offer to haul a load secured
by the carrier and, instead, could choose to haul a load obtained by the driver. The carrier obtained
return loads for about half the trips, and the drivers found their own return loads for the other half
of the trips. The motor carvier handled the billing and collection and provided bi-weekly draws
for trip expenses to the drivers. It also made bi-weekly payments to the drivers for their share of
the payment for a particular haul. The carrier required its drivers to clean the inside and outside
of the truck, adhere to all federal and state laws and safety regulations, and to call in every day by
10 a.m. while en route. But the motor carrier allowed the drivers to select their own routes and to
select their driving hours, so long as the hours complied with legal requirements regarding
maximum driving time and rest periods. The carrier also permitted the drivers to take other people
with them. Id at 34-35. After examining all relevant facts, the Penick court held that the contract
drivers were in employment of the motor carrier pursuant to RCW 50.04.100 and that their driving

services were not exempted from coverage under the “independent contractor™ test pursuant to
RCW 50.04.140. Id. at 39-44. However, the Penick court did not address the coverage issue
pertaining to the owner-operators (who owned the trucks but leased them to the carrier) becanse
the motor carrier prevailed on that issue before the Commissioner’s Review Office and did not
appeal. Id. at 39. Because the Commissioner’s Review Office did not publish the decision in the
Penick matter, our holdings in that matter cannot be deemed precedential. See RCW 50.32.095
(commissioner may designate certain decisions as precedents by publishing them); see also W.
Ports Transp., Inc. v. Emp’t Sec. Dep’t, 110 Wn. App. 440, 459, 41 P.3d 510 (2002) (unpublished
decisions of Commissioner have no precedential value).

Six years later, Division One of the Court of Appeals spoke on the coverage issue
pertaining to the relationship between a motor carrier and one of its owner-operators, See W, Ports
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Transp., 110 Wn. App. 440. In W. Ports, the motor carrier contracted for the exclusive use of
approximately 170 trucks-with-drivers {or owner-operators). The owner-operators either provided
and drove their own trucks or hired others to drive them exclusively for the carrier. The standard
independent contractor agreement contained various requirements that were dictated by federal
regulations governing motor carriers that utilized leased vehicles-with-drivers in interstate
commerce; it also contained the carrier’s own rules and policies. Pursuant to the independent
contractor agreement, the owner-operators were required to operate their trucks exclusively for the
carrier, have the carrier’s insignia on the trucks, purchase their insurance through the carrier’s fleet
insurance coverage, participate in all the company’s drug and alcohol testing programs, obtain the‘
carrier’s permission before carrying passengers, notify the camrier of accidents, roadside
inspections, and citations, keep the trucks clean and in good repair and operating condition in
accordance with all governmental regulations, and submit monthly vehicle maintenance reports.
The carrier determined the owner-operators’ pickup and delivery points and required them to call
or come in to its dispatch center to obtain assignments not previously scheduled and to file daily
logs of their activities. The owner-operators received flat rate payments for the loads hauled and
were paid twice per month. The carrier had broad rights of discharge under the independent
contractor agreement, and could terminate the contract or discipline the owner-operators for
tardiness, failure to regularly contact the dispatch unit, failure to perform contractual undertakings,
theft, dishonest, unsafe operation of the trucks, failure of equipment to comply with federal or state
licensing requirements, and failure to abide by any written company policy. The owner-operators,
however, did have some autonomy. For example, the owner-operators decided the route to take
in making deliveries; they also could have other drivers to operate the trucks in providing services
under terms of the independent contractor agreement. The owner-operators paid all of their truck
operating expenses and deducted the expenses on their federal income tax returns. Id at 445-47.
Based on these facts, the W, Poris court found that the carrier exerted considerable direction and
control over the driving services performed by the owner-operator and, accordingly, it failed the
first prong of the “independent contractor” test under RCW 50.04.140(1)(a). Jd at 452-54. The
W. Ports court also considered and rejected the carrier’s contention that federal transportation law
preempted state employment security law. Id. at 454-57.

In this case, the interested employer, Gulick, is an interstate motor carrier duly licensed by
the U.S. Department of Transportation and the Federal Motor Carrier Safety Administration (the
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successor agency to Interstate Commerce Commission). Gulick operates throughout the 48
contiguous states and is based in Vancouver, Washington. See Declaration of Adams in Support
of Petitioner’s Motion for Summary Judgment (“Decl. of Adams”) § 3. Gulick is a family-owned
business and has been in operation since approximately 1973. See Decl. of Adams § 2. Gulick
employs company drivers to- drive equipment that it leases; and it currently has four employee
drivers on staff, Besides the employee drivers, Gulick also uses 152 owner-operators, who either
own their trucking equipment or are leasing or purchasing their trucking equipment from third
parties unrelated to Gulick. See Decl. of Adams 4 & 5. Gulick enters into written contracts
with all of the owner-operators from whom Gulick leases the trucking equipment, see Decl. of
Adams § 6; and it provides owner-operators with loads, access to insurance, operating authority,
billing, collections and all regulatory support. See Department’s Exhibit 5, p. 1. According to
Adams, the use of owner-operators is a common and widespread practice within the trucking
" industry; and it provides Gulick with seasonal flexibility by allowing Gulick to meet the fluctuating
demand without having to purchase expensive trucks and trailers and without having to terminate
employees when the demand subsides. Additionally, this business model provides a market for
owner-operators within which they may establish their own independent businesses; and the
owner-operators will have the same flexibility and are not subject to thon asaresult ofa
dip in demand from one carrier as they can provide services to another carrier. See Decl. of Adams
1 4. |

As discussed above, the Department conducted an audit of Gulick for various quarters in
2010,2011, and 2012; and, subsequcixtly, reclassified the owner-operators as employees of Gulick
and deemed their wages to be reportable for unemployment insurance tax purposes. Gulick moved
the OAH for summary judgment on federal preemption ground, essentially arguing that it is
entitled to judgment as a matter of law because RCW 50.04.100 and RCW 50.04.140 as applied
to motor carriers of the trucking industry in Washington is preempted by the Federal Aviation
Administration Authorization Act of 1994 (“FAAAA”). The crux of Gulick’s argument is that the
Department’s efforts in applying RCW 50.04.100 and RCW 50.04.140 to the trucking industry
will eliminate the use of owner-operators from the trucking industry and effectively restructure

4 Here, we rely on the record developed in support of the summary judgment motion. Subsequently, the parties
stipulaged to the fact that all owner-operators owned their trucking equipment. See Stipulations §4. Mr. Adams
corrected the number of the owner-operators to be 142. See Testimony of Adams, Transcript of Record at 157,
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that industry, resulting in a substantial impact on its prices, routes, and services, The Department
responded by arguing that the Washington’s leading case, W. Port, has rejected the argument that
 the state employment security law is preempted by federal motor carrier Ia\ir; and that preemption
should not apply because any impact its application of RCW 50.04.100 and RCW 50.04.140 may
have on motor carriers is far too tenuous, remote, or peripheral to be preempted. -

Federal preemption is based on the United States Constitution’s mandate that the “Laws of
the United States . . . shall be the supreme Law of the Land; and the Judges in every State shall be
bound thereby.” See U.S. CONST., art. VI, cl. 2; see also Ameriquest Mortg. Co. v. Washington
State Office of Atty. Gen., 170 Wn.2d 418, 439, 241 P.3d 1245 (2010) (federal law may preempt
state law by force of the Supremacy Clause of the United States Constitution). A state law that
conflicts with federal law is said to be preempted and is “without effect.” See Cipollone v. Liggett
Group, Inc., 505 U.S. 504, 516, 112 8. Ct. 2608 (1992). Federal law may preempt state Iaw in any
of the three ways: (1) expressly by the federal law’s terms; (2) impliedly by Congress’ intent to
occupy an entire field of regulation; or (3) by the state law’s direct conflict with the federal law.
See Michigan Canners & Freezers Assoc. v. Agric. Mktg & Bargaining Bd., 467 U.S. 461, 469,
104 S. Ct. 2518 (1984). There are “two comerstones™ of federal preemption jurisprudence: First, -
the purpose of Congress is the ultimate touchstone in every preemption case; second, where
Congress has legislated in a field traditionally occupied by states, there is a presumption against
preemption. See Wyeth v. Levine, 555 U.S. 555, 565, 129 S. Ct. 1187 (2009). Where Congress
has superseded state legislation by statute, the courts” task is to identify the domain expressly
preempted. To do so, the courts must first focus on the statutory language, which necessarily
contains the best evidence of Congress’ preemptive intent. See Dan’s City Used Cars, Inc. v.
Pelkey, 133 S. Ct. 1769, 1778 (2013) (internal citations and quotation marks omitted).

Congress enacted the Airline Deregulation Act (“ADA”) in 1978 with the purpose of
furthering “efficiency, innovation, and low prices” in the airline industry through “maximum
reliance on competitive market forces.” See 49 U.S.C. §§ 40101(a)6) & (a)(12)(A). The ADA
included a preemption provision that Congress enacted to “ensure that the States would not undo
federal deregulation with regulation of their own.” See Rowe v. New Hampshire Motor Transport
Ass’n, 552 U.S. 364, 368, 128 S. Ct. 989 (2008) (quoting Morales v. Trans World Airlines, 504
U.S. 374,378, 112 S, Ct. 2031 (1992)). The provision specifically provides that “a State . . . may
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not enact or enforce a law, regulation, or other provision having the force and effect of law related
to a price, route, or service of an air carrier. . . .” See 49 US.C. § 41713(b)(1).

In 1980, Congress deregulated the trucking industry. See Rowe, 552 U.S. at 368 (citing
Motor Carrier Act of 1980, 94 Stat. 793). Then, a little over a decade later, in 1994, Congress
borrowed the preemption language from the ADA to preempt state trucking regulation and thereby
ensure that the states would not undo the deregulation of trucking. Id. (citing FAAAA, 108 Stat.
1569, 1605-06). The FAAAA preemption provision states:

...[A] State ... may not enact or enforce a law, regulation, or other
provision having the force and effect of law related to a price, route,
or service of any motor carrier . . . with respect to the transportation

of property.

See"49 U.S.C. § 14501(c)(1). Consistent with its text and history, the U.S. Supreme Court
(“Court™) has instructed that, in interpreting the preemption language of the FAAAA, courts should
follow decisions interpreting the similar language in the ADA. See Rowe, 552 U.S. at 370.

In Morales, the Court first encountered the identical preemption provision under the ADA;
and the Court adopted its construction of the term “related to” from its preemption jurisprudence
* under the Employee Retirement Income Security Act of 1974, defining the term broadly as “having

a-connection with or reference to airline rates, routes, or services.” See Morales, 504 U.S. at 384.
The Couri, however, reserved the question of whether some state actions may affect airline fares
in “too tenuous, remote, or peripheral a manner” to trigger preemption, giving as examples state
laws prohibiting gambling and prostitution as applied to airlines. Jd. at 390. Over a decade later,
in Rowe, the Court examined whether the FAAAA preempted a state’s tobacco delivery regulation,
which imposed several requirements on drivers of tobacco products. See Rowe, 552 U.S. at 369.
In holding that the state’s statute was preempted by FAAAA, the Court essentially adopted its
reasoning in Morales, because ADA and FAAAA consisted of identical preemption language and
further because “when judicial interpretations have settled the meaning of an existing statutory
provision, repetition of the same language in a new statute indicates, as a general matter, the ir;tcnt
to incorporate its judicial interpretations as well.” Id. at 370 (guoting Merrill Lynch, Pierce, Fenner
& Smith Inc. v. Dabit, 547 U.S. 71, 85, 126 S. Ct. 1503 (2006)). In reaffirming Morales, the Court
in Rowe explained:

..+ » (1) that “[s]tate enforcement actions having a connection with,
or reference to,” carrier “ ‘rates, routes, or services’ are pre-empted”;
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(2) that such pre-emption may occur even if a state law’s effect on
rates, routes, or services “is only indirect”; (3) that, in respect to pre-
emption, it makes no difference whether a state law is “consistent”
or “inconsistent” with federal regulation; and (4) that pre-emption
occurs at least where state laws have a “significant impact” related
to Congress’ deregulatory and pre-emption-related objectives.

Id. (internal citations omitted). Subsequently, the Court cautioned that the breath of the words
“related to” did not mean the sky was the limit and that the addition of the wards “with respect to
the transportation of property” massively limited the scope of preemption ordered by the FAAAA.
See Pelkey, 133 S.Ct. at 1778 (FAAAA did not preempt state-law claims for damages against a
towing company regarding the company’s post-towing disposal of the vehicle) (internal quotation
marks omitted). Finally, in Am. Trucking Ass’n, Inc. v. City of Los Angeles, 133 S. Ct. 2096
(2013), the Court addressed another aspect of the FAAAA preemption — the *force and effect of
law” language, drawing a distinction between a government’s exercise of regulatory authority and
its own contract-based participation in the market. The Court held that, when the government
employed the “hammer of the criminal law™ to achieve its intended goals, it acted with the force
and effect of law and thus the concession agreement’s placard and parking provisioxis were
preempted by the FAAAA because such provisions had the “force and effect of law.” Jd, at 2102-
4.

In the meantime, the Ninth Circuit Court of Appeals has on several occasions spoken on
the FAAAA’s preemptive effects on state law. For example, in Californians for Safe &
Competitive Dump Truck Transp. v. Mendonca, 152 F.3d 1184, 1189 (1998), the Ninth Circuit
held that California’s prevailing wage law, a state law dealing with matters traditionally within a
state’s police powers, had no more than an indiréct, remote, and tenuous effect on and, thus, was
not “related to” the motor carriers’ prices, routes, and services within the meaning of the FAAAA’s
preemption clause Most recently, the Ninth Circuit, in holding that California’s meal and rest
break laws were not preempted by FAAAA, reasoned that:

[The meal and break laws] do not set prices, mandate or prohibit
certain routes, or tell motor carriers what services they may or may
not provide, either directly or indirectly. They are “broad law{s]
applying to hundreds of different industries” with no other
“forbidden connection with prices|, routes,] and services.” They are
normal background rules for almost all employers doing business in
the state of California. And while motor carriers may have to take
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into account the meal and rest break requirements when allocating
resources and scheduling routes — just as they must take into account
state wage laws or speed limits and weight restrictions, the laws do
not “bind” motor carriers to specific prices, routes, or services. Nor
do they “freeze into place” prices, routes, or services or “determinfe]
(to a significant degree) the [prices, routes, or] services that motor
carriers will provide.” Further, applying California’s meal and rest
break laws to motor carriers would not contribute to an
impermissible “patchwork™ of state-specific laws, defeating
Congress’ deregulatory objectives.

See Dilts v. Penske Logistics, LLC, 769 F.3d 637, 647 (2014), cert. denied, 135 S. Ct. 2049 (2015)
(internal citations omitted).

It is against the backdrop of the U.S. Supreme Court’s decisions in Morales, Rowe, Pelkey |
as well as the Ninth Circuit’s decisions in Mendonca and Dilts, that we now confront Gulick’s
federal preemption argament. Gulick contends that the FAAAA preempts the Washington’s
Employment Security Act as applied to the trucking industry because it directly affects and,
therefore, is “related to” the prices, routes, and services of its motor carrier business, Gulick
introduced four declarations in its motion for summary judgment to support its contention: (1) a
declaration by Aaron Riensche, Counsel for Gulick, with attached Exhibits A through I; (2) a
declaration by Larry Pursley, Executive Vice President of Washington Trucking Association; (3)
a declaration by Donald Adams, Controlier for Gulick; and (4) a declaration by Joe Rajkovacz,
Director of Governmental Affairs & Communications for the California Construction Trucking
Association.

According to Pursley, the owner-operators have long been an important component of the
trucking industry, both naﬁbnally and Jocally. The owner-operators are utilized in most, if not all,
séctors of the industry, including long-haul trucking, household goods moving, and intermodal
operations. The vast majority of interstate truck load transportation businesses in Washington
operate to some extent through contractual relationships with ‘owncr-operators for operational
flexibility: contracting with independent owner-operators enables the carriers to provide on-
demand and as-needed deliveries and to address variations in the need to move cargo without
having to purchase expensive equipment. See Declaration of Pursley in Support of Petitioner’s
Motion for Summary Judgment (“Decl. of Pursley™) § 7. Pursley asserts that the assessments
imposed by the Department on motor carriers will fandamentally change the business models of
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both motor carriers and owner-operators throughout Washington, because the Department will
effectively eliminate a historical cornerstone of the trucking industry. The effect of this material
change will dictate the employment relationship that motor carriers must use in their operations
going forward, ‘which will impact their prices, routes, and services. See Decl. of Pursley § 10.
Pursley asserts that the assessments will impact services because the carriers will be forced to
provide trucking services only through employees and to purchase expensive trucks and trailers
and hire drivers to operate the equipment, which in turn will severely curtail the carriers’
operational flexibility, See Decl. of Pursley § 11. The Department’s restructuring of the trucking
industry will also require carriers to alter their routes to avoid liability under Washington’s
Employment Security Act and will thus prevent carriers from making their own decisions about
where to deliver cargo. See Decl. of Pursiey § 12. Finally, Pursley asserts that the assessments
will likely have a significant impact on prices because of the additional employment-related taxes
such as state and federal social security taxes and unemployment insurance taxes, which will
undoubtedly have to be recouped by raising prices. See Decl. of Pursley § 13.

According to Adams, the Department’s assessment will place Gulick at a competitive
disadvantage with carriers outsidle Washington who are not subject to the Washington's
Employment Security Act. To remain competitive, Gulick could be forced to change customer
lanes, drop customers, and downsize so as to adjust to the new cost structure. See Decl. of Adams
Y 11. Adams asserts that the Department’s actions would have a negative impact on Gulick’s
experience rating by making the owner-operators potentially eligible for unemployment insurance
benefits, See Decl. of Adams f 16-18. According to Adams, the assessment will impact the
~ services (see Decl. of Adams § 13), routes (see Decl. of Adams 9 14), and prices (see Decl. of
Adams § 15), offered by its motor carrier business. Adams warns that the Department’s position
may cause interstate carriers, such as Gulick, to move their businesses out of Washington and
owner-operators to move their residences out of Washington. See Decl. of Adams § 14.

Additionally, Gulick requests us to depart from our state’s appellate decision in W. Ports
which held that federal transportation law did not preempt state employment security law. See W.
Ports, 110 Wn. App. at 454-57. Gulick argues that W. Ports court never analyzed the FAAAA
preemption clause under 49 U.S.C. § 14501(c)(1) and that W, Ports court’s two bases for rejecting
the preemption argument are no longer valid in light of the subsequent U.S. Supreme Court’s

decision in Rowe. See Gulick’s Petition for Review at 2-3.
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While Gulick’s arguments are appealing and we are tempted to address the merits of the
federal preemption issue, we must be mindful of our limited authority as a quasi-judicial body. As
a general proposition, the Commissioner’s Review Office, being an office within the executive
branch of the state government, lacks the authority or jurisdiction to determine whether the laws it
administers are constitutional; only the courts have that power. See RCW 50.12.010; RCW
50.12.020; Bare v. Gorton, 84 Wn.2d 380, 383, 526 P.2d 379 (1974); In re Kellas, Empl. Sec.
Comm’r Dec.2d 825 (1991) (Commissioner’s Review Office is part of an administrative agency
in the executive branch of government and is thus without power to rule on constitutionality of a
legislation; that function is reserved to judicial branch of government); In re Bremerton Christian
Schools, Empl. Sec. Comm’r Dec.2d 809 (1989); In re Ringhofer, Empl. Sec. Comm'r Dec.2d 145
(1975). On the other hand, the superior court, on judicial review of a final agency order issued by
the Commissioner's Review Office, may hear argumerits and rule on the constitutionality of the
Department’s orders, See RCW 34.05.570(3)(a) (the court shall grant relief from an agency order
in an adjudicative proceedmg if the order, or the statute or rule on which the order is based, is in
violation of constitutional provisions on its face or as applied). Consequently, in keeping with the
authority of the highest tribunals of Washington State and federal jurisprudence, we are of the view
that, to the extent the Washington’s Employment Security Act as applied to motor carriers of the
trucking industry implicates the Supreme Clause of the United States Constitution (on the basis
that the Department’s enforcement effort is allegedly preempted by the FAAAA), the
Commissioner’s Review Office, as an o':'xecutive branch administrative office, is not the

appropriate forum to decide such a constitutional issue.

Despite the general prohibition on administrative agencies from deciding constitutional
issues, but with an eye toward assuring that the constitutional issue in this case has been properly
addressed at the administrative level, we have reviewed the entire rccérd developed by the OAH
below and are satisfied that the parties were allowed to present all evidence (via four declarations
with exhibits filed on behalf of Gulick and one declaration filed on behalf of the Department) they
deemed relevant to the federal preemption issue. Consequently, we are of the opinion that the
OAH and the parties have developed a substantial and sufficient record from which a court can
make an informed and equitable decision on the constitutional front.

Finally, the Commissioner’s Review Office, as the final decision-maker of an executive
agency, is bound by the state appellate court’s decisions; and Gulick has not supplied any

-14- 2015-0110

Page 1122 of 1174



authorities for us to do otherwise. As such, to the extent that the W. Port court already considered
and rejected the argument that federal transportation laws preempted state employment secunity
law, see W. Ports, 110 Wn. App. at 454-57, we concur with the OAH that the Washington’s
Employment Security Act as applied to motor carriers of trucking industry is not preempted by the
FAAAA preemption clause. Accordingly, we will adopt the OAH's analysis in its Order on
Motion for Summary Judgment issued in this matter on August 8, 2014,

Employment

Gulick is liable for contributions, penalties, and interest as set forth in the Order and Notice
of Assessment if, during the period at issue, the owner-operators are in “employment™ of Gulick
as defined in RCW 50.04.100. See RCW 50.04.080; RCW 50.24.010. If the owner-operators’
employment is not established, Gulick is not liable for the assessed items. If employment is
established, Gulick is liable unless the services in question are exempted from coverage.

We consider the issue of whether an individual is in employment subject to this overarching
principle: The purpose of the Employment Security Act (or “Aét”), Title 50 RCW, is to mitigate
the negative effects of involuntary unemployment. This gozil can be achieved only by application
of the insurance principle of sharing the risks, and by the systematic accumulation of funds during
periods of employment. To accomplish this goal, the Act is to be liberally construed to the end
that unemployment benefits are paid to those who are entitled to them. See RCW 50.01.010;
Warmington v. Emp’t Sec. Dep’t, 12 Wn. App. 364, 368, 529 P.2d 1142 (1974). This ﬁﬁnciple
has been applied so as to generally find the existence of an employment relationship. See, e.g.,
All-State Constr. Co., 70 Wn.2d at 665; Penick, 82 Wn. App. at 36.

“Employment,” subject only to the other provisions of the Act, means personal service of
whatever nature, unlimited by the relationship of master and servant as known to the common law

or any other legal relationship, including service in interstate commerce, performed for wages or
under any contract calling for the performance of personal services, wriften or oral, express or
implied. RCW 50.04.100. To determine whether a work situation satisfies the definition of
“employment” in RCW 50.04.100, we must determine (1) whether the worker performs personal
services for the alleged employer; and (2) whether the employer pays wages for those services.
See Skrivanich, 29 Wn.2d at 157. The test for personal service is whether the services in question
were clearly for the entity sought to be taxed or for its benefit. See Daily Herald, 91 Wn.2d at 564.
In applying this test, we look for a clear and direct connection between the personal services

s
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provided and the benefit received by the entity sought o be taxed. See Cascade Nursing, 71 Wn.

App. at 31,

In this case, Gulick is engaged in the business of transporting goods in interstate commerce
for its customers; and the owner-operators performed truck-driving services for Gulick (in addition

to leasing their equipment to Gulick). As such, the owner-operators” personal services directly
benefited Gulick’s business. Moreover, it is beyond dispute that Gulick paid wages for the services
provided by the owner-operators. See Department’s Exhibit 10, p. 5, § 14.1 (“Carrier shall make
settlement payments to Contractor of the rental herein provided on a per-shipment basis at a rate

of eighty percent (80%) of the total income received by Carrier on each completed shipment that
. is using Carrier’s trailer or eighty-seven percent (87%) if Contractor is using their own trailer.”);
see also Department’s Exhibit 7 — Form 1099, Nonemployee compensation. Consequently, the -

administrative law judge correctly concluded that the owner-operators were in employment of
Gulick pursuant to RCW 50.04.100. See adopted Conclusion of Law No. 4 in Initial Order; see
also Penick, 82 Wn. App. at 40 (as transportation of goods necessarily required services of truck
drivers, it was clear that the carrier directly used and benefited from the drivers’ services).

In its Petition for Review, Gulick argues that it essentially acts as a broker who finds loads
for the owner-operators and then receives 20% of the fees (paid by the customers) as commission
in exchange for its service and administrative support. See Gulick’s Petition for Review at 3. We
must reject Gulick’s argument as it is not supported by the record of the case. To be clear; although

Gulick may have a brokerage component to its business, it is first and foremost a common, for-
hire carrier who transports goods in interstate commerce for its customers:

Q.
A.

What type of business is Gulick in?
We are a common carrier.

See Testimony of Adams, Transcript of Record at 154,

Q.

rPo »

You stated yesterday that Gulick is a common carrier; is that
correct? B
Yes.

As'a common carrier, does that mean Gulick is for hire? -
Yes.

‘What does it mean to be a for-hire motor carrief?
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A. A for-hire motor carrier can provide its services to any
customer. . ..

Q. In fact, that is Gtﬂick’s. ia;lsiness, is to transport cargo of
another customer?
A. Yes.

See Testimony of Adams, Transcript of Record at 219-21.
" Moreover, the customers are Gulick’s customers, and Gulick’s alone; they are not “mutual”
customers who are shared by Gulick and the owner-operators:

Q. In general, who are Gulick’s customers?

A. We are mostly a refrigerated carrier in the items that we
move, so our customers tend to be in the food or wine and
beer industry.

Q. How do you get customers?

A. Many of our customers have been with us since almost the
inception of the company, and other customers we get in
many cases are by word of mouth.

See Testimony of Adams, Transcript of Record at 219. In fact, the lease and subhaul agreements
(entered between Gulick and the owner-operators) specifically prohibit the owner-operators from
competing or soliciting Gulick’s customers during the term of the agreement and for at least five
years after termination of the agreement. See, e.g., Department’s Exhibit 10, p. 8, §20.9. Sucha
provision would not have been necessary if Gulick were indeed sharing its customers with the
owner-operators. Simply put, the fact that the customers belong to Gulick (not the owner-
operators) abundantly proves that the truck-driving services performed by the owner-operators are
clearly for Gulick as well as for its benefits.

Gulick next contends that an owner-operator cannot be an employee of Gulick on the basis
that Gulick does not have “any ownership interest in the cargo, in the owner-operator’s equipment,
or in the origin or destination locations.” See Gulick’s Petition for Review at 3. Gulick seems to
suggest that an ownership interest in those personal or real properties is a &eciding factor in
meéeting the “employment” test under RCW 50.04.100. We reject Gulick’s contention in this
regard, and reiterate that the test for “personal service™ under RCW 50.04.100 is whether the
services in question are clearly for the entity sought to be taxed or for its benefit, see Daily Herald,
91 Wn.2d at 564; and that in applying this test, we look for a clear and direct connection between
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the personal services provided and the benefit received by the entity sought to be taxed. See
Cascade Nursing, 71 Wn. App. at 31. In other words, the test for “personal service™ under RCW
50.04.100 has nothing to do with a putative employer’é ownership interest in some personal or real
properties. A

Finally, relying on Henry Broderick. Inc. v. Riley, 22 Wn.2d 760, 776, 157 P.2d 954
(1945), Gulick argues that the owner-operators dld not receive “wages” because Gulick and the
owner-operators merely formed “an association . . . for the mutual benefit of both” and agreed to
share the customers® payments as compensation. We disagree. The Penick court considered and

rejected a similar argument, and reasoned that:

In Broderick, receipts from real estate sales were deposited into
escrow or trust accounts entitled in the names of the buyers and
sellers. The brokers and the company obtained their real estate
commissions directly from this account when the transaction closed.
The brokers’ commissions were never intended to be and never did
become the property of the company. Here [the carrier] collected
payment from the customers and then paid the drivers on a bi-
weekly basis. There is no evidence of separate accounts. It appears
that the funds belonged to [the carrier] until they were disbursed to
the drivers. Nor did the drivers, like the brokers in Broderick,
receive payment at the time of closure of a transaction.

See Penick, 82 Wn. App. at 41 (intemnal citations omitted). The Penick court’s reasoning is cqually
qpplicable in this case. Here, there is no evidence to show the owner-operators received payment
immediately upon delivery of a load or directly from an account of a customer. Instead, Gulick
collected payment from the customer when a load was delivered. See Testimony of Adams,
Transcript of Record at 226. Gulick then remitted 80 percent of the proceeds to owner-operators
using Gulick’s trailers and 87 percent to owner-operators using their own trailers. See Testimony
of Adams, Transcript of Record at 226; see also Department’s Exhibit 10, p. 5, § 14.1. Gulick
paid the owner-operators even if Gulick’s customers did not pay Gulick. See Testimony of Adams,
Transcript of Record at 227. Gulick “may withhold any revenue due [an owner-operator] until all
paperwork required for settlements are submitted to [Gulick]” or if “there is a known claim for
any type of cargo loss pending for any reason or if [Gulick] has good cause to believe that one will
be made . ...” See Department’s Exhibit 10, p. 5, § 14.3. As such, the proceeds received from
Gulick’s customers remain Gulick’s property unless and until they are disbursed to the owner-
operators. Consequently, we are satisfied that the owner-operators received wages from Gulick
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for their truck-driving services and, thus, they are in “employment™ of Gulick pursuant to RCW
50.04.100. ’
Independent Contractor Exemption ,

The services performed by the owner-operators are taxable to Gulick unless they can be
excluded pursuant to some other provisions of Title 50 RCW. See Skrivanich, 29 Wn.2d at 157.
The provisions of the Act that exclude certain services from the definition of employment are
found at RCW 50,04.140 through RCW 50.04.240, RCW 50.04.255, RCW 50.04.270, and RCW
50.04.275. The burden of proof rests upon the party alleging the exemption. See All-State Constr.
70 Wn.2d at 665. Just as RCW 50.04.100 is to be liberally construed to the end that benefits be
paid to claimants who are entitled to them, the provisions of Title 50 RCW that exclude certain

services from the definition of employment are strictly construed in favor of coverage. See, e.g.,
In re Fors Farms, Inc., 75 Wn.2d 383, 387, 450 P.2d 973 (1969); All-State Constr., 70 Wn.2d at
665. Because the Act is intended for the benefit of a group that society seeks to aid, any exemption
available through the application of these tests must be scrutinized even more closely than an
exemption to a tax levied purely for revenue-raising purposes. See Schuffenhauer v. Emp’t Sec.
Dep’t, 86 Wn.2d 233, 239, 543 P.2d 343 (1975).

In this case, the only exception that concerns us is found at RCW 50.04.140(1) and (2).
The truck-driving services performed by the owner-operators are excepted from employment only
if all of the requirements of either section are met. See All-State Constr., 70 Wn.2d at 663. Here,
the lease and subhanl agreements between Gulick and the owner-operators required the owner-
operators to provide their UBI numbers or to provide proof that they had filed for UBI numbers
with the State of Washington. See Department’s Exhibit 10, p. 8, § 20.4. Additionally, the
agreements referred to the owner-operators as independent contractors:

[The owner-operator] is an independent contractor and is not an
employee, agent, joint venture or partner of Carrier for any purpose
whatsoever. Carrier shall have no right to and shall not control the
manner or prescribe the method of accomplishing the services
required by this Agreement, except as necessary for the Carrier to
comply with applicable law . . . . None of the provisions of this
Agreement shall be interpreted or construed as creating or
establishing the relationship of employer [and] employee between
Carrier and Contractor, or Carrier and driver, agent or employee of
[the owner-operator].
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See Department’s Exhibit 10, p. 2, § 4. This contractual language, however, is not dispositive of
the issue of whether the services at issue were rendered in employment for purposes of the Act.
Instead, we consider all the facts related to the work situation. Penick, 82 Wn. App. at 39.

RCW 50.04.140(1) and (2) provide two alternative tests in determining whether an
individual hired by an alleged employer to perform personal services is an “independent
contractor” for the purpose of unemployment insurance tax. The first three criteria in each test are
essentially identical in all aspects that are relevant to this case. The employer is required to prove
that an individual meets all of the criteria in one of the tests in order to qualify that individual for
this exemption. Théreforc, if an individual fails to meet any single criterion, he or she will notbe
considered an “independent contractor” and the employer is liable for contributions based on
wages paid to the individual pursnant to RCW 50.24.010.

A Direction and Control.

The first criterion under RCW 50.04.140(1X2) and (2)(a) is freedom from control or
direction. The key issue here is not whether the alleged employer achsall& controls; rather, the -
issue is whether the alleged employer has the right to control the methods and details of the
performance, as opposed to the end result of the work. Existence of this right is decisive of the
issue as to whether an individual is an employee or independent contractor. See Jerome v. Emp’t
Sec. Dep’t, 69 Wn. App. 810, 816, 850 P.2d 1345 (1993). ,

In this case, Gulick entered into standard lease and subhaul agreements with the owner-
operators governing the relationship between the parties. See, e.g., Department’s Exhibit 10. On
the one hand, the owner-operators enjoy some autonomy with regard to the performance of their
truck-deiving services. For example, the owner-operators are free to accept or reject any Joads
offered by Gulick; and they can contact other brokers directly and arrange their own loads. See
Testimony of Matlock, Transcript of Record at 253-54; Testimony of DeJean, Transcript of Record
at 284; Testimony of Carnes, Transcript of Record at 302; see also Department’s Exhibit 10, p. 3,
§ 8 (“Should Carrier not be able to p}ovide a load to Contractor, the Contractor may secure a load
himself from a third party.”). The owner-operators select the routes they use in making the
deliveries. See Testimony of Adams, Transcript of Record at 195; Testimony of Matlock,
Transcript of Record at 258; Testimony of DeJean, Transcript of Record at 284; Testimony of
Carnes, Transcript of Record at 303. The owner-operators are responsible for proper and secure
loading and shall provide all labor necessary to load, transport and unload the commodities
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provided by Gulick. See Department’s Exhibit 10, p. 1, ] 1.7. The owner-operators are also
responsible for all costs incurred in operation and maintenance of the equipment, including fuel
and service costs, repair and maintenance costs, taxes, tolls, and other charges, fines, and fees. See
Department’s Exhibit 10, p. 6, 7 16.1. The owner-operators maintain various insurances, such as
liability and property damage insurance, collision and specified insurance, and non-trucking
use/bobtail liability insurance, at their own expense. See Department's Exhibit 10, pp. 4-5, § 13.
Finally, the owner-operators have the right to employ drivers and are solély responsible for hiring,
firing, supervision, training, working conditions, hours and compensation of their employees. See
Department’s Exhibit 10, p. 3, {9.1. ,

On the other hand, Gulick exerts extensive controls over the methods and details of how
the driving services are to be performed by the owner-operators. For example, Gulick has
exclusive possession, control, and use of the trucking equipment during the term of the agreement;
and the owner-operators may not transport persons or property for any third party without Gulick’s
express written consent. See Department’s Exhibit 10, p. 2, 7 5.8. The owner-operators must
furnish and display identification on the equipment to show such equipment is being operated by
Gulick; and upon termination of the agreement, the owner-operators shall immediately remove all
identification from the equipment and return any placards to Gulick. See Department’s Exhibit
10, p. 3, § 7. Gulick will fine an owner-operator $50 each time the owner-operator fails to meet
the scheduled pickup or delivery appointments, see Department’s Exhibit 10, p. 1, § 1.5; or each
time the owner-operator fails to follow temperature requirements. See Department’s Exhibit 10,
p. 1, 7 1.6. If an owner-operator fails to complete the transportation of commodities in transit,
abandons a shipment, or otherwise fails to deliver shipment, Gulick retains the right to take
physical possession of the equipment and complete the transportation and delivery. See
Department’s Exhibit 10, p. 1, { 1.4; see also Department’s Exhibit 10, p. 5, 15.3. The owner-
operators are required to inspect their trucks prior to operation each day, perform tire checks and
visual inspection each 150 miles or three hours of operation (whichever comes first), and perform
a post-trip inspection upon completion of each day’s operation. The owner-operators shall
complete, sign, and deliver to Gulick a daily vehicle inspection report as required by federal motor
carrier safety regulations. See Department’s Exhibit 10, p. 2, § 5.4. Gulick may place any
equipment out of service if, in Gulick’s opinion, the equipment does not meet the standards set by
the government or by Gulick. See Department’s Exhibit 10, p. 2, 7 5.6. The owner-operators are
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required to furnish all accessories required to properly load and transport the freight, including tire
chains, a minimum of three load locks, and temperature recording device. See Department’s
Exhibit 10, p. 2, 1 5.7. The owner-operators must immediately contact Gulick by telephone in the
event of an accident resulting in personal injury or damage to cargo, or in the event of an incident
involving hazardous materials, See Department’s Exhibit 10, p. 4, § 12.5. The owner-operators
shall check the identity, temperature, condition, and count of all cargo to confirm that the cargo
conforms to the bill of lading or loading manifest. See Department's Exhibit 10, p. 5, § 15.1. The
owner-operators must immediately notify Gulick of any cargo shortage, damage, or temperature
discrepancies; and failure to do so will result in a $50 fine imposed by Gulick. See Department’s
Exhibit 10, p. 5, § 15.2. Although Gulick fumishes the telecommunication device such as
Qualcomm, it requires the owner-operators to provide mounting brackets and to pay wiring and
installation fees as well as a monthly usage fee of $60. See Department’s Exhibit 10, p. S, 920.1.
The owner-operators are expected to cooperate fully with Gulick’s dispatch personnel and to
transport commodities in a manner that promotes Gulick’s goodwill and reputation. See
Department’s Exhibit 10, p. 1, 1 1.2 & 1.3. Finally, Gulick may terminate the agreement if an
* owner-operator: (i) substantially violates federal, state, provincial, or Gulick’s safety rules and
regulations; (ii) is convicted of a felony or traffic crime; (jii) exhibits a continuing pattern of late
pickups and deliveries; (iv) becomes unavailable for dispatch; (v) exhibits a continuing patiern of
uncivil or impolite communications with Gulick’s employees or customers; (vi) does not
adequately maintain equipment as defined by Gulick’s maintenance guidelines. See Department’s
Exhibit 10, p. 7, 1 19.2.

The above-referenced requirements imposed by Gulick are generally incompatible with
freeing the owner-operators from its control and direction; in other words, Gulick is not just
interested in the end result of the transportation services performed by the owner-operators, but it
also concerns itself as to “how” the transportation services are to be performed by the owner-
operators. See Jerome, 69 Wn. App. at 817 (a putative employer’s ability to control was evidenced
by the fact that it could enforce the control by unilaterally deciding not to give referrals to any food
demonstrator). In sum, we concur with the administrative law judge that the owner-operators have
not met the first criterion — freedom from control or direction — under RCW 50.04.140(1)(a). See
adopted Conclusion of Law No. 9 in Initial Order. ‘
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In its Petition for Review, Gulick requests us to apply 2 “common law definition” of the
term “control or direction” under RCW 50.04.140(1)(a). See Gulick’s Petition for Review at 4.
Relying primarily on Kamla v. Space Needle Corp., 147 Wn.2d 114, 52 P.3d 472 (2002), Gulick
asserts that the common law definition of control requires a showing of something more than
“seneral contractual rights,” Id at 121; rather, it means “control over the manner in which the
worl[k] is done,” such that the contractor “is controlled as to his methods of work, or as to operative
detail” and “is not entirely free to do the work in his own way.” Jd, (quoting Restatement Second
of Torts § 414 cmt. c (1965)). Initially, we note that Kamla is a case addressing the issue of
whether an employer retained the right to direct a contractor’s work so as to bring the employer
within the “retained control” exception to the general rule of nonliability for injuries of a
contractor, /d at 119; and it is not a case interpreting the “control or direction™ criterion under
RCW 50.04.140(1)(a). As such, we do not find the Kamla’s reasoning readily applicable to the
case at bar. However, even if we were to consider Kamla as persuasive authority for this case, we
find nothing said in Kamla is inconsistent with the decisions interpreting the “control or direction™
criterion under RCW 50.04.140(1)(a). As correctly noted by Gulick, we must consider the amount
of control exercised over the “methods and details” of the work in evaluating the “control or
direction” criterion under RCW 50.04.140(1)(a). See Jerome, 69 Wn. App. at 816; W. Ports, 110
Wn. App. at 452.

Gulick then takes the argument one step further by contending that many of the contract
pi'ovisions do not show controls over “methods and details” of how the freight-hauling services
are performed, but merely show the conditions of the agreement (i.e. what the owner-operators
agreed to do and what the remedies are in the event of a breach) or the terms by which Gulick
controls the leased equipment. See Gulick’s Petition for Review at 5. Gulick’s argument is not

persuasive. In fact, conditions of an agreement can be viewed as controls over methods and details
of the services rendered. For example, under the terms and conditions of the independent
contractor agreement in W. Ports, 110 Wn. App. at 447, the carrier could terminate the contract or
discipline the owner-operator for tardiness, failure to regularly contact the dispatch unit, failure to
perform contractual undertakings, thefl, dishonesty, unsafe operation of the truck, failure of
equipment to comply with federal or state licensing requirements, and failure to abide by any
written company policy. The W. Ports court specifically considered those terms and conditions of
the agreement in evaluating the “control or direction” criterion under RCW 50.04.140(1)(a). Id
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at 454. Moreover, controls over an equipment can be viewed as controls over the services
performed by the individual operating the equipment. Again, both the Penick court and the W.
Port court deemed the carrier’s requirement that the owner-operators keep their trucks clean to be

control over the owner-operators’ personal services. See Penick, 82 Wn. App. at 43; see also W,
Ports, 110 Wn. App. at 454. i

Finally, Gulick would like us to focus on the very specifics of the “methods and details” in
evaluating whether a putative employer has the right to control a putative employee’s work
performance. At the hearing, Gulick sought to establish that it does not control how its owner-
operators check the identity or count of the cargo (see Testimony of Adams, Transcript of Record
at 193-94); how they check the temperature of the cargo (see Testimony of Adams, Transcript of
Record at 194); how they properly protect and promptly transport cargo (see Testimony of Adams,
Transcript of Record at 195); how they install the Qualcomm devices (see Testimony of Adams,
Transcript of Record at 203); how they manage to arrive on time for scheduled pickups and -
delivery (see Testimony of Matlock, Transcript of Record at 255); how they load or unload the
cargo (see Testimony of Matlock, Transcript of Record at 256, 258-59); how they drive their trucks
(see Testimony of Matlock, Transcript of Record at 258); or how jast they drive their trucks (see
Testimony of Carnes, Transcript of Record at 301). Gulick’s view of the term “right to control the
methods and details” is too narrow and rigid; and we shall not adopt such a view in analyzing the
“contro] or direction” criterion under RCW 50.04.140(1)(a). Our appeliate courts and the
Commissioner’s Review Office have never applied the “control or direction” test in a way that
requires a putative employer’s absolute control over every minute detail of a putative employee’s
work performance. See, e.g., W. Ports, 110 Wn. App. 440 (the court found “control and direction”
without any of the specific controls identified by Gulick at the hearing). Afterall, even in a genuine
employment relationship, an employer does not necessarily have absolute control over every single
detail of an employee’s job performance. Here, Gulick’s lack of control over some specific details
of the owner-operators’ truck-driving services does not neutralize the extensive direction and
control it does exercise. ,

In sum, it is not any single condition of an agreement, or any single control over an
equipment, or any single detail of the personal services rendered, that will help this tribunal
distinguish an independent contractor from an employee; inevitably, it has to be all of those things
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and more, considered in aggregate, that will aid us in deciding whether an individual is an
independent contractor or an employee for unemployment insurance tax purposes.

B. Outside Usual Course of Business or Outside All Places of Business.

The second criterion under RCW 50.04.14)(1)(b) is that the service in question either be
performed outside the usual course of business for which such service is performed, or that it be
performed outside all places of business of the enterprise for which such service is performed.
Regarding the first alternative, Gulick’s usual course of business is to transport goods in interstate
commerce, and the owner-operators provided truck-driving services to Gulick. As such, the
owner-operators’ services were performed within, not outside, the usual course of Gulick’s
business. Accordingly, Gulick fails the first alternative under RCW 50.04.140(1)(b).

Regarding the second alternative under RCW 50.04.140(1)(b), the critical inquiry in this
- case is whether the trucks owned by the owner-operators but leased to Gulick constitute the places
of Gulick’s business. W. Ports did not address this issue as the court there disposed of the case on
the first criterion of the independent contractor test under RCW 50.04.140(1)(a). See W. Ports,
110 Wn. App. at 459. Although the court in Penick held that the trucks were the carrier’s places
of business, it relied on the fact that the carrier owned the trucks used by the contract drivers. See
Penick, 82 Wn. App. at 43. Thus, Penick is factually distinguishable because Gulick did not own
the trucks at issue here but, instead, leased the trucks owned by the owner-operators. Other
appellate decisions seem to suggest that premises leased by a putative employer or otherwise

specified by a putative employer for work purposes, could constitute such employer’s place of
business. See, e.g, Schuffenhauer, 86 Wn.2d at 237 (clam digging on land leased by employer
not outside all places of business); Miller v. Emp’t Sec. Dep’t, 3 Wn. App. 503, 506,476 P.2d 138
(1970) (timber harvesting on land leased by employer performed at place of business of employer);

Affordable Cabs, Inc. v. Emp’t Sec. Dep’t, 124 Wn. App. 361, 371, 101 P.3d 440 (2004) (taxi
driver drove to locations specified by the employer; while these places were not owned by the

employer, they were places where the driver was “engaged in work™); however, these appellate
decisions did not deal with the type of leasing practices prevalent in interstate trucking industry
and, hence, their applicability to the case at bar is rather limited.

Here, we are dealing with a unique contractual relationship between common carriers and
owner-operators that effectuates the lease of equipment (i.e. trucks) along with driving services;
and such contractual relationship is subject to extensive federal safety regulations designed for the
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protection of the public and applying to both motor carriers as well as owner-operators. See,
generally, Federal Motor Carrier Safety Administration (“FMCSA™) Regulations, 49 C.F.R. Parts
300 — 399. In order to clarify the role of federal leasing regulations and their impact on
independent contractor status, the Interstate Commerce Commission (the predecessor agency to
FMCSA) promulgated 49 C.F.R. § 376.12(c)(4), which states:

Nothing in the provisions required by paragraph (c)(1) of this
section is intended to affect whether the lessor or driver provided by
the lessor is an independent contractor or an employee of the
authorized carrier lessee. An independent contractor relationship
may exist when a carrier lessee complies with 49 U.S.C. 14102 and
attendant administrative requirements.

In essence, 49 C.F.R. § 376.12(c)(4) cautions us that an independent contractor relationship may
still exist between a motor carrier and an owner-operator, notwithstanding the fact that the motor
carrier must comply with 49 U.S.C. § 14102 and 49 C.F.R. Part 376 in general, and 49 C.F.R. §
376.12(c)(1) in particular. 49 C.F.R. § 376.12(c)(1) specifically provides that:

The lease shall provide that the authorized carrier lessee shall have
exclusive possession, control, and use of the equipment for the
duration of the lease. The lease shall further provide that the
authorized carrier lessee shall assume complete responsibility for the
operation of the equipment for the duration of the lease, (Emphasis
added.)

Consequently, pursuant to 49 C.F.R. § 376.12(c)(4), a carrier’s “exclusive possession, control, and
use of the equipment” and a carrier’s “complete responsibility for the operation of the equipment”
do not completely negate the possibiiity of finding an independent contractor relationship between
a carrier and an owner-operator. l ‘

Consistent with the spirit of 49 C.F.R. § 376.12(c)(4) and in light of the lack of appellate
decisions on the issue, we conclude that a mere leasing arrangement where a carrier (i.c. the lessee)
assumes possession of and responsibility for the equipment (i.e. truck) owned by an owner-
operator (i.e. lessor) does not in and of itself transform the equipment into the carrier’s place of
business. To conclude otherwise will effectively preclude a carrier from ever being able to satisfy
the second alternative under RCW 50.04.140(1)(b). With that being said, a carrier, however, may
still fail the second alternative — outside all places of business — under RCW 50.04.140(1)(b), if its .
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owner-operators are to engage themselves in other places of the carmier’s business, such as the
carrier’s office or repait shop, in addition to simply driving the trucks leased to the carrier.

In this case, Gulick leased the trucks owned by the owner-operators; and, as required by
49 C.F.R. § 376.12(c)(1), the contracts between Gulick and the owner-operators provided that
Gulick “shall have the exclusive possession, control and use of the Equipment during the duration
of this Agreement.” See Department’s Exhibit 10, p. 2, {5.8. As discussed above, the sheer fact
that Gulick leased the trucks with driving services does not automatically transform the trucks
(leased to Gulick but owned by the owner-operators) into the places of Gulick’s business pursuant
1049 C.F.R. § 376.12(c)(4). However, our inquiry does not stop there; we must continue our quest
to determine whether the owner-operators engaged themselves in other places of Gulick’s
business.

Here, the owner-operators’ equipment is subject to inspection by Gulick’s authorized
representatives, agents, or employees at Gulick s regular inspection station before the start of any
trip and at any place en route as deemed necessary by Gulick. See Department’s Exhibit 10, p. 2,
9 5.2. Regular safety inspections are also required to be done by Gulick's contract shop, although
the owner-operators have the options to have Gulick’s shop do the repairs or use another repair
shop. See Department’s Exhibit 10, p. 2, § 5.9. If an owner-operator leases a trailer from Gulick
(and the majority of the owner-operators do, see Testimony of Carnes, Transcript of Record at
298), he or she must return the trailer to Gulick’s terminal upon termination of the contract. See
Department’s Exhibit 10, p. 3, 7 6.5. Consequently, the owner-operators here did more than just
driving their trucks, they also engaged themselves at Gulick’s terminal, inspection station, and
contract shop. Based on the record of this case, we must conclude that the truck-driving services
performed by the owner-operators were not performed outside all places of Gulick’s business and,
thus, Gulick has failed the second alternative under RCW 50.04.140(1)(b).

*C. Independently Established Business.

Of the 120 owner-operators in dispute (see Stipulations, Attachment A), Gulick introduced
into record business registrations for about half of them. See Petitioner’s Exhibit 4, Among the
business registrations in the record, some of them do not pertain to the audit period in question,
see Petitioner’s Exhibit 4, p. 2 (sole proprietorship opened on March 1, 2014, almost two years
after the audit period), Petitioner’s Exhibit 4, p. 13 (sole proprietorship closed on December 31,
2006, over three years before the sudit period); some of them do not pertain to the general freight-
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hauling business, see Petitioner’s Exhibit 4, p. 34 (sole proprietorship was a flooring contractor),
Petitioner’s Exhibit 4, p. 60 (sole proprietorship is an auto part and accessary store), Petitioner’s
Exhibit 4, p. 61 (sole probrietorship is in physical, occupational, and speech therapy business);
and, yet, some of them are outright suspicious, see Petitioner’s Exhibit 4, p. 3 (sole proprietorship
was opened and closed in one day on April 1, 2012), Petitioner’s Exhibit 4, p. 11 (no name or
nature of the business is identified), Petitioner’s Exhibit 4, p. 40 (sole proprietorship was registered
in the same name as “Gulick Trucking”™). For those owner-operators who had valid business
registrations during the audit period, the Department checked whether they had open, active
accounts with the Department of Revenue to detenmine if they were actually reporting their
business incomes during the audit period (see Testimony of Lim, Transcript of Record at 54-55,
126-28); but none of the owner-operators reclassified by the Department were reporting their
earnings to the Department of Revenue during the audit period. See Testimony of Lim, Transcript
of Record at 55.

Further, if a business intends to operate as an authorized for-hire motor carrier that
transports regulated commodities in interstate commerce in exchange for a fee or other
compensation, such business must obtain an interstate operating authority (MC number) through
the FMCSA. A business may need to obtain multiple operating authorities to support its planned
business operations. See Get Authority to Operate (MC Number), Fed. Motor Carrier Safety

Admin., http://www fmcsa dot.gov/registration/get-mc-number-authority-operate (last visited
August 21, 2015). The types of operating authorities include the authority for motor carrier of

property (except household goods), the authority for motor carrier of household goods, the
authority for broker of property (except household goods), and the authority for broker of
household goods. See Types of Operating Authority, Fed. Motor Carrier Safety Admin.,
http://www.fincsa.dot.gov/registration/types-operating-authority (last visited August 21, 2015).
Here, Gulick has its own operating authority to operate as a for-hire motor carrier transporting
goods in interstate commerce (see Department’s Exhibit 3 showing Gulick’s MC number is MC-
192093), while none of the owner-operators have their own operating authorities, See Testimony
of Lim, Transcript of Record at 49-50. Instead, the owner-operators contracted with Gulick so that
they may operate their equipment (i.e. trucks) under Gulick’s operating authority.

The third criterion under RCW 50.04.140(1)(c) requires a showing that an individual is
customarily engaged in an independently established trade, occupation, profession, or business, of
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the same nature as that involved in the contract of service with the alleged employer. Proof of .
independently established business requires evidence of an enterprise created and existing separate
and apart from the relationship with the alleged employer, an enterprise that will survive the
termination of that relationship. The courts have traditionally examined the following factors as
indicia of an independently established business: (1) the worker has a separate office or place of
business outside of his or her home; (2) the worker has an investment in the business; (3) the
worker provides equipment and supplies needed for the job; (4) the alleged employer fails to
provide protection from risk of injury or non-payment; (5) the worker works for others and has
individual business cards; (6) the worker is registeréd as an independent business with the state;
and (7) the worker is able to continue in business even if the relationship with the alleged employer
is terminated. See Penick, 82 Wn. App. at 4.

As discussed above, one of the unique characteristigs about the trucking industry is the
federal requirement that an owner-operator obtain an operating authority (MC number) in order to
engage in the business of transporting goods in interstate commerce; otherwise, the owner-operator
must operate under another carrier’s operating authority. In other words, when it comes to the
trucking industry, whether an owner-operator has his or her own operating authority is an
additional paramount factor for the purpose of proving independently established business under
the third criterion of RCW 50.04.140(1)(c). If an owner-operator wishes to sell his or her services,
invoice for the services, collect for the services, and maintain safety records as required by federal
regulations, all the while continuing to operate his or her truck, maintain the truck, and manage
the load, then he or she has the option to obtain the operating authority. And if an owner-operator
does not wish to take upon the administrative burdens of running a business, he or she still has the
option of leasing onto an authorized motor carrier with operating authority. See Douglas C. Grawe,
Have Truck, Will Drive: The Trucking Ind and The Use of Independent Owner. to
Over Time, 35 Transp. L.J. 115, 133 (2008).* However, if an owner-operator chooses the latter

% This commentator’s observations are consistent with the owner-operators’ testimony in this case:

Q. Okay. Can you think of anything else that Gulick does in exchange for
the 20 percent that you pay them?

A, Well, they do the bookkeeping and they — they rent.us their trailer, find

. us loads. I don’t have to find my own loads; they find them for me,

That’s why a lot of guys do this, yon know. Who wants their own MC

number, man? It’s too big of a headache and people don’t pay and Gulick

pays. If L had my own MC number, I'd have to factor loads, 1'd have to

-29- 2015-0110

Page 1137 of 1174



option, certain legal consequences may flow from that choice, one of which is that such owner-
operator may be deemed an employee of the carrier for the purpose of unemployment insurance
tax under the appropriate circumstances.

In this case, some of the traditional factors certainly weigh in favor of finding
independently established business. For example, some, but not all, of the owner-operators had -
registered sole proprietorships in Washington during the aundit period; the owner-operators

" provided equipment (i.e. trucks) and other supplies needed for the transportation of goods; the
owner-operators made substantial investment in their businesses by purchasing the trucks or
trailers; and their places of business were their trucks, which were outside of their homes. ‘
However, other traditional factors weigh against finding independently established business. For
example, Gulick, the putative employer here, provided protection from the risk of non-payment by
the customers, see Testimony of Adams, Transcript of Record at 227; and the owner-operators
could not haul for any third party without Gulick’s express written consent. See Department’s
Exhibit 10, p. 2, § 5.8. Moreover, the contracts required the owner-operators to display
identification on their equipment to show the equipment was being operated by Gulick. See
Department’s Exhibit 10, p. 3, § 7. Significantly, Gulick prohibited the owner-operators from
competing or soliciting its customers during the term of the agreement and for at least five years

wait six or — six weeks, you know, three months for a customer to pay
us It’s just too much of a headache, That's why I don’t doit.

See Testimony of Matlock, Transcript of Record at 260.

Q. And do you ever reject loads?

A I haven't in a long time, but yes, I have rejected loads from Gulick and
have gotten ‘my own broker and brokered my own loads back from
Florida, because I didn’t like what they were giving me so I got another
one. And they — they — you know, it’s — it still processes throngh Gulick
becanse they do — you know, I pay them to find me loads and to, you
know, help me with my fuel taxes and all of the regulations that us
owner/operators have to conform to. You know, they take care of those
things for me so I ¢an actually driver my truck.

Okay. And what does Gulick do for you in exchange for the 20 percent
that Gulick gets?

They provide me a trailer, which I can drop and hook it at different
customers, They do my fuel tax reporting. They supply me with a fuel
card, and a lot of fittle regulations that it’s really hard for us to keep up
with as - you know, and drive the truck at the same time.

o

See Testimony of DeJean, Transcript of Record at 284-85.
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thereafier. See Department’s Exhibit 10, p. 8, § 20.9. Regardless of how the traditional factors
may play out one way or the other, we must assign paramount weight to one additional factor when
it comes to the trucking indusiry, namely, whether an owner-operator has his or her own operating
authority so as to be able to independently engage in interstate transportation of goods. In this
case, it is beyond dispute that the owner-operators did not have their own operating authorities.
. See Testimony of Lim, Transcript of Record at 49-50. As such, they could not engage in interstate
transportation of goods independent of another carrier with such operating authority. Because this
additional factor weighs heavily against finding independently established business and further
because at least some of the traditional factors are also not in favor of finding independently
establishled business, we are satisfied that the owner-operators have not met fhe third criterion of
the exemption test under RCW 50.04.140(1)(c). See accord Stafford Trucking, Inc. v. Dep't of
Indus., Labor & Human Relations, 306 N.W.2d 79, 84 (1981) (“A truly independently established
businessman would obtain his own operating authority, equipment, insurance and customers. If
the owner-operators were terminated by [the carrier], in all likelihood they would be out of work

until they could make similar arrangements with another carrier.”).

In summary, Gulick has not carried its burden to prove the owner-operators are
independent contractors because these owner-operators have not met at least one of the criteria
under RCW 50.04.140(1) and (2). All of the disputed owner-operators are in “employment” of
Gulick pursuant to RCW50.04,100 and are not exempted under either RCW 50.04.140(1) or (2),
or any other provisions of law. Consequently, Gulick is liable to pay the contributions, penalties,
and interest assessed pursuant to RCW 50.24.010 in the amount of $112,855.17 for the period in
question.

Now, therefore,

' IT IS HEREBY ORDERED that the November 26, 2014, Initial Order issued by the
Office of Administrative Hearings is AFFIRMED. Gulick is liable for the contributions,
penalties, and interest assessed pursuant to RCW 50.24.010 regarding the owner-operators (see
Stipulations, Attachment A) in the amount of $112,855.17 for the second, third, and fourth quarters
0f 2010; the first, second, third, and fourth quarters of 2011; and the first, second, and third quarters
of 2012. |
i
i
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Dated at Olympia, Washington, August 28, 2015.*

S. Alexander Liu

Deputy Chief Review Judge
Commissioner’s Review Office

*Copies of this decision were mailed to all
interested parties on this date,

RECONSIDERATION

Pursuant to RCW 34.05.470 and WAC 192-04-190 you have ten (10) days from the mailing and/or
delivery date of this decision/order, whichever is earlier, to file a Petition for Reconsideration. No
matter will be reconsidered unless it clearly appears from the face of the Petition for
Reconsideration and the arguments in support thereof that (a) there is obvious material, clerical
error in the decision/order or (b) the petitioner, through no fault of his or her own, has been denied
a reasonable opportunity to present argument or respond to argument pursuant to WAC 192-04-
170. Any request for reconsideration shall be deemed to be denied if the Commissioner’s Review
Office takes no action within twenty (20) days from the date the Petition for Reconsidetation is
filed. A Petition for Reconsideration together with any argument in support thereof should be filed
by mailing or delivering it directly to the Commissioner’s Review Office, Employment Security
Department, 212 Maple Park Drive, Post Office Box 9555, Olympia, WA 98507-9555, and to all
other parties of record and their representatives. The filing of a Petition for Reconsideration is not

a prerequisite for filing a judicial appeal.
JUDICIAL REVIEW

If you are a party aggrieved by the attached Commissioner’s decision/order, your attention is
directed to RCW 34.05.510 through RCW 34.05.598, which provide that further appeal may be
taken to the Superior Court within thirty (30) days from the date of mailing as shown on the
attached decision/order. If no such appeal is filed, the attached decision/order will become final,
If you choose to file a judicial appeal, you must both:

Timely file your judicial appeal directly with the Superior Court of the county of your residence
or Thurston County. If you are not a Washington state resident, you must file your judicial appeal
with the Superior Court of Thurston County. See RCW 34.05.514. (The Department does not

furnish judicial appeal forms.) AND

Serve a copy of your judicial appeal by mail or personal service within the thirty (30) day judicial
appeal period on the Commissioner of the Employment Security Department, the Office of the
Attorney General, and all parties of reoord.

The copy of your judicial appeal you serve on the Commissioner of the Employment Security
Department should be served on or mailed to: Commissioner, Employment Security Department,

Attention; Agency Records Center Manager, 212 Maple Park Drive, Post Office Box 9046,
Olympia, WA 98507-9046. To properly serve by mail, the copy of your judicial appeal must be
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received by the Employment Security Department on or before the thirtieth (30) day of the appeal
period. See RCW 34.05.542(4) and WAC 192-04-210. The copy of your judicial appeal your
serve on the Office of the Attorney General should be served on or mailed to the Office of the
Attorney General, Licensing and Administrative Law Division, 1125 Washmgton Street SE, Post
Office Box 40110, Olympia, WA 98504-0110.

INTERESTED PARTIES

Gulick Trucking, Inc.

¢/o Penser North America

700 Sleater Kinney Rd. SE, Suite B-170
Lacey, WA 98503-1150

Ogden Murphy Wallace, PLLC Attorney General of WA
Aaron P. Riensche ‘ Leah Harris

901 5th Avenue, Suite 3500 800 5th Avenue, Suite 2000
Seattle, WA 98164-2008 Seattle, WA 98104
Employment Security Department

Legal Appeals Unit

PO Box 9046

Olympia, WA 98507-9046

SAL:es

ALJ Weber, Greg
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WASHINGTON STATE ATTORNEY GENERAL
May 01, 2017 - 4:45 PM
Transmittal Letter

Document Uploaded: 4-496461-Respondent's Brief.pdf

Case Name: Gulick Trucking, Inc. v. State of Washington Employment Security Department
Court of Appeals Case Number: 49646-1

Is this a Personal Restraint Petition? Yes No

The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion:
Answer/Reply to Motion:

Brief: _ Respondent's

Statement of Additional Authorities
Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: __
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
Petition for Review (PRV)

Other:

Comments:

No Comments were entered.

Sender Name: Roxanne Immel - Email; roxannei(@atg.wa.gov



