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A. INTRODUCTION

K.M.’s baby, D.M.M., was removed from her at the hospital in part
because she was born with prescription pain medication in her system,
and because K.M. did not have secure housing.

K.M. is diagnosed with HIV. Though K.M. did not willingly bring
this diagnosis to the attention of others, the social worker in her case
knew that she suffered from the disease for many years, in addition to
other significant health ailments. However, the social worker did not
make this important fact known to the various professionals assigned to
K.M.’s case, even though K.M.’s health was cited as one of the major
impediments to her regularly scheduled visits with D.M.M.

K.M.’s trial was scheduled on a Wednesday. K.M. was present
on the scheduled trial date, but her trial was not held that day. Instead,
her case was set to an on-call basis, even though it was known that
K.M. had sporadic phone access at best. Both parties expected K.M. to
testify at trial. The following Monday, the court called K.M.’s attorney
first thing in the morning and told her to be at court 20 minutes later for
trial. K.M.’s attorney appeared. but she was unable to get a hold of

K.M. K.M.’s termination trial was held in her absence over the next



three days in one to two-hour blocks that were set daily according to the
court’s and attorneys” schedules.

K.M. appeared on the fourth day, while the court was
pronouncing its findings. K.M. let the court know she didn’t know
about court until it was too late, and requested to testify. The court
refused her request.

Despite the undisputed bond K.M. shared with her baby, and
despite the court’s unanswered questions about how K.M.’s illness and
homelessness affected her ability to parent, K.M.’s parental rights were
terminated.

B. ASSIGNMENTS OF ERROR

1. The termination order violated K.M."s Fourteenth Amendment
right to due process.

2. The trial court erred by adopting Finding of Fact 5 (VIII).!

3. The trial court erred in adopting Finding of Fact 6. (VIII).

4. In the absence of clear and convincing evidence, the trial court

erred in finding “all services reasonably available, capable of

" The roman numerals of the section in which the finding is located are included
to differentiate the repeating numbers of the tindings contained in different sections.
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correcting the parental deficiencies within the foreseeable future,
have been offered or provided.” (IX).

5. The trial court erred in adopting Finding of Fact 15. (IX).

6. In the absence of clear and convincing evidence, the trial court
erred in finding that “there is little likelihood that conditions will be
remedied.” (IX)

7. The trial court erred in adopting Finding of Fact 2. (IX part 2).

C. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. When the State seeks to terminate parental rights, the parent is
entitled to due process, including notice and an opportunity to be
heard. Was K.M.’s right to due process violated because she was
not given adequate notice of her termination hearing, and she was
not permitted to testify? U.S. Const. Art. V, XIV; Const. art. [, § 3.
2. The Department of Health and Social Services has a statutory
obligation to offer the parent services necessary to reunite the
family. Because the court lacked sufficient evidence that all
necessary services capable of correcting K.M.’s parental

deficiencies within the foreseeable future have been expressly and

2 This is indicated as “part 2™ because the numbered findings repeat in the same
scction.



understandably offered or provided, did the court err in finding that
the Department had offered all necessary services?

D. STATEMENT OF THE CASE

The hospital called Child Protective Services when it learned
that D.M.M was born with prescription opiates in her system, and her
mother, K.M., lacked secure housing. RP 23, 43-44, 72. It was also
perceived that K.M. was not forthcoming about where her other
children were placed. RP 72.

D.M.M. was placed into the custody of Department of Social
and Health Services, and an Order of Dependency as to K.M. was
entered about two months later. RP 72; Ex. 2.

K.M.’s Incomplete Medical Information

K.M. had HIV, but did not want people to know about her
diagnosis. RP 111. Nonetheless, K.M.’s social worker, Mariah Fabiani,
knew of her diagnosis, as well as K.M.’s desire to hide it:

[K.M.] never -- she wanted that record sealed. She did not want

people to know about that. The only reason the Department

knew of [K.M.’s] HIV status was because of her daughter

needing to receive follow-up from the hospital.

RP 111. Ms. Fabiani also knew that K.M. had Hepatitis C. RP 135.



As the social worker in K.M.’s case, Ms. Fabiani makes referrals and
incorporates reports from other professionals into her case
management. RP 70-71.

Ms. Fabiani did not have a copy of K.M."s medication list. RP
132. She did not have K.M.’s full medical history in her file. RP 110.
She repeatedly requested a release of information for K.M.’s mental
health counselor, but did not testify that she made any such request for
K.M."s medical information. RP 84. Ms. Fabiani did not know if there
were special services available to people diagnosed with HIV. RP 111.

Though Ms. Fabiani knew that K.M. was diagnosed with a
serious disease that required treatment and medication, she did not find
out more about K.M."s medical condition, or convey this key fact to the
other professionals she tasked with assessing K.M.’s compliance with
her chemical dependency, mental health requirements, or visits between
K.M. and her baby, D.M.M. Ex. 22., p.2; RP 45, 64, 146.
Chemical Dependency

K.M. was prescribed fentanyl pain patches and marijuana. RP

60, 65.% Though she disputed that she needed drug and alcohol

3 The trial court erroncously adopted FF #6 (VIII). K.M. provided prescriptions
to the chemical dependency counsclor, whose assessment was done under the auspice of
the Department s referral for chemical dependency treatment.



treatment, she completed an assessment in May 2015. Ex. 23; RP 58.
The chemical dependency counselor who testified at trial, Nancy
Blackman, did not perform K.M.’s actual assessment and either did not
know or remember all of K.M.’s health issues. RP 63-64. She had only
reviewed K.M.’s assessment and reported “There was no indication that
this client had any medical problems.” RP 64.

The chemical dependency counselor believed that K.M. might
be misusing the fentanyl patches because she didn’t believe K.M.’s
professed explanation that they were prescribed for her PTSD and
anxiety. RP 61. The chemical dependency counselor couldn’t remember
whether K.M. had reported having arthritis,* but did agree that would
have made sense to have pain medication prescribed for that ailment.
RP 66. The assessment was incomplete as to K.M’s medical conditions,
but still described use of her prescribed medication as “miss [sic] use.”

Ex. 23, p.1.

4 Many people with HIV have problems of the musculoskeletal system (joints.
muscles and bones). HIV infection can lead to rheumatic (joint and muscle) illness,
including joint pain. arthritis. muscle pain. weakness and fatigue (feeling very tired).
Extra-articular manifestations such as uveitis (cye inflammation) may also occur in HIV
paticnts cxhibiting arthritis. American College of Rhcumatology, HIV and Rheumatic
Disease: Fast Facts (Junc 2015) https://www.rhcumatology.org/I-Am-A/Patient-
Caregiver/Discases-Conditions/HIV-Rheumatic-Discascs (last visited 5/24/17)



K.M. did not agree with the chemical dependency assessment
and continually asserted that she did not have a drug or alcohol
problem. RP 85-86. K.M. asked for a second assessment, but the court
denied her request. RP 137. She obtained a second evaluation on her
own, which recommended mental health counseling and an alcohol and
drug information school. RP 137. K.M. completed the class and
provided proof to the court. Ex. 31; RP 137-138.

K.M. was also ordered to complete random UAs, which required
her to call in daily, and then to report to the facility when her color is
called. RP 88. Though K.M. was only able to sporadically attend her
UAs, they were consistent with the treatment of pain, showing only
marijuana and pain medication. RP 87, 135-136.

Mental Health

K.M. requested a referral for grief counseling at the beginning of
the dependency due to the grief of losing her four children to DSHS in
2008, and depression related to not being able to parent her baby,
D.M.M. RP 83, 135. She was also grieving from the loss of her
husband, who died an unexpected death during her pregnancy with

D.M.M., due to a dental-related medical complication. RP 24-25.



The referred psychologist, Dr. Manley, would not do the
assessment until K.M. submitted to the random U.A.’s and had
documented sobriety. RP 79-80. He finally agreed to do the assessment
after K.M.’s random UA showed only marijuana. RP 80. K.M.
completed that assessment. Ex. 22; RP 80-81.

Dr. Manley’s assessment indicates that Ms. Fabiani provided
him with a referral letter for K.M. Ex. 22, p. 1. This letter included
information about K.M.’s current and previous dependency, as well as
statements from K.M. about her need for pain medication. Ex. 22, p.2.
In the letter, Ms. Fabiani professes ignorance about K.M.’s medical
issues, noting K.M. “will not disclose her medical issues.” Ex. 22, p.2.
Thus, despite Ms. Fabiani’s knowledge about K.M.’s specific medical
condition, this was not conveyed to Dr. Manley.

Dr. Manley concluded that K.M. has a “positive prognosis for
keeping [D.M.M.] safe and meeting her developmental needs.”” Ex. 22,
p. 11. However, he noted the problems of “‘consistency with her
services,” and the “‘chronic mental health symptoms that impact her
daily functioning.” Ex. 22, p. 11.

Dr. Manley collected information from K.M. about her medical

condition in his assessment. Ex. 22, p. 6. Despite knowing from Ms.



Fabiani’s report that she was “extremely guarded” and would not
readily disclose her actual medical conditions, he did not request or
obtain her medical records. Ex. 22, p. 2, 6. Nor did he appear to pursue
the source of her reported chronic pain, nausea, osteoarthritis, hip
dysplasia, and stenosis to determine the source or severity of her
medical conditions and how they might have impacted her mental
health, need for pain medication, or daily functioning.” Ex. 22, p. 6.
Visitation

Michelle Delano took over from another guardian ad litem over
one year into D.M.M.’s dependency, in November of 2015. RP 19. Ms.
Delano had minimal contact with K.M. during her short time on the
case, even though K.M. was present at various staffings and reviews.
RP 25-26.

Even though the guardian ad litem had hardly met K.M., she did

know that she had significant health problems that made it difficult her

5 “IW]omen who arc HIV-positive have special mental health needs.” Connic M.
Mayer, Unique Mental Health Needs of HIV-Infected Women Inmates: What Services Are
Required Under the Constitution and the Americans with Disabilities 4ct? 6 Wm. &
Mary J. Women & L. 215,220 (1999) (*“Neuropsychological disorders associated with
HIV may respond to medication and/or other interventions: thus the first step towards
adcquate treatment is rapid and accurate diagnosis™).



to attend her visits. RP 31.° Right before she acquired the case, K.M.
had broken her wrist at work. RP 31. K.M. reported struggling at that
time, and missed her scheduled visits with her baby. RP 31. The
guardian ad litem knew K.M. had arthritis, but couldn’t otherwise recall
her specific health issues. RP 45.

Ms. Delano attributed K.M.’s significant health problems as the
reason K.M. missed visits. RP 31. When her health would improve,
K.M. would ask for a new visitation referral. RP 31-32. She knew that
K.M. had a health issue that required on-going case management for
pain medication, but she had no more information about the underlying
health issue. RP 41.

K.M. attended 29 visits but missed 37 scheduled visits. RP 96.
K.M.’s visits were positive according to the accounts of everyone who
witnessed K.M. and D.M.M. together. The guardian ad litem reported,
“[a]ll the visitation reports I have reviewed, yes, are very positive. She
is responsive to her child. She's attentive to her child.” RP 44.

The social worker, Ms. Fabiani, reported, “[T]he reports indicate

the visits go well. [D.M.M.] is an extremely well-adjusted child.”” RP

8 The trial court crroncously found that there was no evidence that K.M.’s
medical condition affected her ability to parent in FF # 15 (VIII); however Ms. Delano

10



111. Though Ms. Fabiani’s testimony at trial was that K.M. and
D.M.M. were not bonded, she ultimately agreed that her report from the
visit observations indicated that D.M.M. “is bonded and comfortable
with her mother.” RP 123-124.

Dr. Manley’s observations confirmed that K.M. was “very
attentive to her daughter” and “interacted easily and naturally with
[D.M.M.].” When reading and playing with D.M.M., she was both
“attentive and protective™ of her child. Ex. 22, p. 9-10.

K.M. was however, faulted for not bringing the required diapers
and other supplies for D.M.M. to the visits. RP 44. 115.

Ms. Fabiani’s file indicated that K.M. needed the afternoon
visits to accommodate her work schedule and her reported health needs.
RP 113. Despite Ms. Fabiani’s knowledge of K.M.’s serious health
diagnosis of HIV. her report limited these stated health needs as related
to insomnia and depression. RP 113.

Additional Services
Even though K.M. completed domestic violence services
through her last dependency, she was ordered to do them again. RP 99-

100. She did not complete them. RP 115. She was also ordered to do

testified her medical 1ssucs affected K.M.'s visitation.

11



parenting classes, and was referred to a class that she reported
enjoying.” RP 103. However, the requirements of regular visitation
attendance resulted in K.M. being dropped from the program. RP 102.
It was known that K.M. was homeless and lacked adequate housing the
entire time the guardian ad litem was on the case. RP 47. Ms. Fabiani
also expressed concern about K.M. having “no appropriate housing” in
her referral letter to Dr. Manley. Ex. 22, p.2. However, she was not
offered any assistance with housing, because she reportedly never asked
for it. RP 45, 114.
Communication

Though K.M. was faulted for not requesting certain services or
making her health needs known, Ms. Fabiani characterized K.M. as
“disrespectful” and someone who “would demand things” from her. RP
103. She perceived a “disrespectful tone” in K.M.’s e-mails. RP 124.
At trial, K.M.’s attorney presented e-mails in which K.M. expresses her
concern that she is being “set up for failure” and feels like she has “no
voice.” Ex. 34; RP 127-128. In another e-mail she requests a visit, with

“please” written 1n all caps. Ex. 36. Though Ms. Fabiani denied that

7 The trial court crroncously found in Finding of Fact #5 (VIII) that K.M. did not
successfully complete any of the parenting classcs.



these were the disrespectful e-mails, she agreed they conveyed the
typical tone of K.M.’s e-mails. RP 127-128.
The Termination Trial

K.M. was in court for the scheduled termination trial on
Wednesday, September 21. RP 7. The trial was apparently not held
because of lack of available courtrooms. RP 162. A new trial date was
not set at that time; rather, her case was “trailing” from that date. RP 4,
162. The record does not contain an order that was entered with a new
trial date or an order on that hearing.

When K.M. called her attorney at 4:30 the Friday following her
scheduled trial date, she was told that her trial had not been set yet. RP
163-164.

On Monday September 26, K.M.’s attorney received a phone
call at 9:10 A.M. telling her to be at court that same day at 9:30. RP
165. She tried calling K.M. but was unable to get a hold of her. RP 165.
The trial began later that day despite her attorney’s expectation that
K.M. would be there. RP 4, 9. The termination trial was pieced together
in one to two hour increments at different times over three days. RP
162. K.M.’s attorney expressed surprise and concern that K.M. was not

there because she had been in close touch with her the previous week.

13



RP 51. Her attorney sent her e-mails and called, but K.M. did not get
her messages until after the third day of trial. RP 164-165. K.M.
appeared on the fourth day, as the trial court was pronouncing its
ruling. RP 158. K.M. let the court know that she did not know about the
trial, and wanted to testify. RP 161. The court declined to reopen her
case to let her testify, and terminated her parental rights to D.M.M. CP
89-90; RP 165.
E. ARGUMENT
1. K.M.’s right to due process was violated where she
was given entirely insufficient notice of the
proceeding, and when she did appear, her request to
testify was denied, even though the court had not yet
entered its findings of fact and conclusions of law.
Parents have a fundamental liberty and property interest in the care
and custody of their children. U.S. Const. amends. V, XIV; Const. art.
L, § 3: Santosky v. Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388, 71
L.Ed.2d 599 (1982). “When the State moves to destroy weakened
familial bonds, it must provide the parents with fundamentally fair
procedures.” Id. at 753—-54. Due process in the termination context

requires that parents have notice, an opportunity to be heard and

defend, and the right to be represented by counsel. /nn re Welfare of

14



L.R., 180 Wn. App. 717,723,324 P.3d 737 (2014) (citing In re Welfare
of S.E., 63 Wn. App. 244, 250, 820 P.2d 47 (1991)).

Courts apply de novo review to determine whether a proceeding
violated constitutional due process. In re Welfare of S.1., 184 Wn. App.
531,541,337 P.3d 1114 (2014).

a. A phone call 20 minutes ahead of trial is not adequate
notice.

Due process protections afford parents notice and an opportunity for
a hearing appropriate to the nature of the case. /n re Dependency of
C.R.B., 62 Wn. App. 608, 614, 814 P.2d 1197 (1991). The right to be
heard “ordinarily includes the right to be present.” /n re Welfare of
Houts, 7 Wn. App. 476, 481, 499 P.2d 1276 (1972).

“The notice must be of such nature as reasonably to convey the
required information, and it must afford a reasonable time for those
interested to make their appearance.” Young v. Thomas, 193 Wn. App.
427,440, 378 P.3d 183 (2016) (citing Mullane v. Cent. Hanover Bank
& Trust Co., 339 U.S. 306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950)
(citations omitted)).

Courts balance three factors when examining the adequacy of

process: (1) the private interest at stake, (2) the risk that the procedure

15



used will result in error, and (3) the State's interest in retaining the
procedure used and the fiscal or administrative burden if additional
safeguards were provided. In re Dependency of A.G., 93 Wn. App. 268,
278-79, 968 P.2d 424 (1998); Mathews v. Eldridge, 424 U.S. 319, 335,
96 S.Ct. 893,47 L.Ed.2d 18 (1976).

Here, there is no question that K.M. has “a vital interest in
preventing the irretrievable destruction of [her] family life.” Santosky,
455 U.S. 745 at 753. Given this vital interest at stake. the procedure
used to inform K.M. of her termination hearing entailed an intolerably
high risk of error.

K.M.’s termination trial was “trailing,” a procedure not defined
in any court rule. She was given 20-minute notice in the form of a
phone call on Monday morning, despite the known fact of her limited
phone and e-mail access. Both D.M.M.’s guardian ad litem and the
social worker on the case confirmed that K.M. did not have reliable
access to a phone. RP 76. Specifically, Ms. Delano, D.M.M.’s guardian
ad litem, reported that K.M. has always said e-mail is the best way to
get in contact with her. “Her phone is sporadic. Hit and miss.” RP 27.
However, K.M.’s e-mail was also known to be unreliable—there were

periods of time that she would be locked out of her e-mail. RP 27.
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On Monday, September 26, her attorney got a call at 9:10 A.M.
telling her to be in court that morning for trial at 9:30 A.M. RP 165.
The last contact K.M. had with her attorney was that previous Friday at
4:30, when K.M. learned that her trial had not been set. RP 164.

When her attorney tried to call K.M. Monday morning of the
26th, K.M. didn’t answer. Her attorney left her a message about court.
RP 6. The court recessed until the afternoon for the attorney’s doctor
appointment, and for her to be in touch with her client. RP 6, 7. Court
reconvened that afternoon. K.M. was not there. RP 8. Trial was held
from about 1:30 to 2:45. CP 57.

The next day, K.M.’s counsel expressed concern that she had
been unable to reach her client: “I was just concerned because she was
calling every day. Since yesterday, nothing.” RP 51. Nevertheless, trial
proceeded on September 27, lasting from 9:24 A.M. to 11:28 A.M. CP
58. On day three of the trial, court reconvened for about an hour to
finish with testimony and closing argument by the State and K.M.’s
attorney. CP 58-59.

The court needed time to review the evidence presented at trial
before ruling, and the parties agreed to reconvene on October 3, 2016 at

9:00 A.M. RP 151.

17



Termination of parental rights involves a fundamental right that
far exceed the property interests typically at stake in a civil dispute. See
Santosky, 455 U.S. 745 at 755. (When the individual interests are both
“particularly important” and more substantial
than “mere loss of money,” an intermediate standard of proof is
required). Yet even the bare minimum of notice required in a civil case
was not met for K.M.’s termination trial. Under CR 6 (d), written notice
of a hearing is required, and must it must be served no later than five
days before the time specified for the hearing, unless a different period
is fixed by the court.

A phone call 20 minutes before trial to a person known to have
limited phone access cannot be construed as a method calculated to
“reasonably ... convey the required information.” Young, 193 Wn. App.
427 at 440 (citing Mullane, 339 U.S. 306 at 314). The fact that K.M.’s
attorney was given the opportunity to contact her client by phone and e-
mail each day of trial does not mitigate the inadequacy of the notice
provided, because K.M. was required to appear on an on-call basis. A
phone call or e-mail on the day of trial requiring the person’s presence

that day is anathema to the very principle of notice and due process

18



because it does not provide *"a reasonable time for those interested to
make their appearance.” /d.

The importance of K.M.’s right and the high risk of erroneous
deprivation of these rights far outweighs any interest the State may
have “in retaining the procedure used and the fiscal or administrative
burden.” 4.G., 93 Wn. App. 268, 278-79. Written notice is a basic
feature of a court system and can under no circumstances be an undue
fiscal or administrative burden.

Holding K.M.’s termination trial on an on-call basis, in which
she was not provided with advance, written notice of when her trial was
to be held, fails to provide notice commensurate with the rights at stake
in a termination hearing. The inadequacy of notice to K.M. resulted in a
risk of erroneous deprivation of her fundamental rights that presented
no meaningful burden to the State. The court’s order terminating
K.M.’s parental rights should therefore be reversed.

b. The court further violated K.M.’s right to due process by
not allowing her to testify.

Because of the fundamental constitutional rights at stake in
termination hearings, “due process requires that parents have the ability

to present all relevant evidence for the juvenile court to consider prior
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to terminating a parent’s rights.” In re Welfare of R.H., 176 Wn. App.
419, 425-26, 309 P.3d 620, 623 (2013) (citing In re Welfare of Shantay
C.J., 121 Wn. App. 926, 940, 91 P.3d 909 (2004)).

Due process in the termination context requires that parents have
notice and “an opportunity to be heard and defend...” L.R., 180 Wn.
App. at 723 (emphasis added).

To this end, RCW 13.34.180 (6) requires that a parent be served
with notice that she has the right to speak at the termination hearing;:
“you have the right to speak on your own behalf, to introduce evidence,
to examine witnesses, and to receive a decision based solely on the
evidence presented to the judge.”

L.R. acknowledges that the risk of error may be less where the
absent parent is represented by counsel and has the opportunity to be
heard. 180 Wn. App. at 725 (the parent appeared telephonically). Such
was not the case here, where K.M.’s testimony was needed and
anticipated by her attorney and the State, but she was not allowed to be

heard. Prior to trial, the State noted that it anticipated calling K.M. as a



witness. RP 8.% The prosecution expected K.M.’s testimony to last
about half a day. RP 5. K.M.’s counsel also noted that K.M.’s testimony
was central to the case: “"Your Honor, | have no witnesses except for
my client.” RP 5.

Due to the Department’s ignorance and lack of concern for
K.M’s medical needs, there was insufficient evidence about whether the
necessary and proper services were offered to K.M, a concern raised by
K.M.’s attorney in cross-examination and closing, but which remained
unanswered absent K.M.’s testimony. RP 110, 146, 147, 149.

On October 3, the court was ruling on K.M.’s case when K.M.
appeared. RP 158. K.M. explained that she did not know her trial was
being held. RP 161. Since the trial hadn’t been scheduled the Friday she
last spoke to her attorney, she presumed it was not going to be held the
next court day. RP 161.

K.M.’s attorney had provided proof of K.M.’s recent offer of
employment with Dollar Tree to the court. Ex. 32; RP 122. K.M.
explained that when on Friday she was told there was no trial

scheduled, she was focused on getting ready for her job and did not

8 The defense objected to the lack of notice that the State was going to call her
client to testify. The court declined to rule on the issuc because K.M. was not present in



check in or get the message until after court was held. RP 162. She did
not get an e-mail until the day of court, and by the time she showed up,
court was over. RP 161. When she received her attorney’s voice mail
about trial being over and the court ruling on her case on October 3, she
immediately came down to the court house. RP 164.

K.M. echoed both her attorney’s and the State’s expectation that
she would be testifying and clearly stated that she wanted to testify. RP
161, 162. The court declined to reopen the case and let her testify
despite the fact that K.M. was not provided with meaningful notice of
the hearing. RP 165.

The State has a compelling interest in not delaying the
proceedings. See L.R., 180 Wn. App. at 727 (DSHS had a strong
interest in proceeding where it was unknown if the parent could be
transported on a continued trial date, and the termination trial had
already been continued three times, leading the court to conclude, *this
trial 1s doomed to float if we don't get it going now.™) In K.M.’s case,
the reopening of her case to take her testimony could have been done
that day, and so required no such burdensome continuance. The court’s

Findings of Fact and Conclusions of law had not been written or

court yet. RP §.

S
o



entered. RP 160 (The court orders the Department to prepare Findings
of Fact and Conclusions of Law consistent with the Court’s decision).
K.M.’s testimony could easily have been added to the court’s oral
findings without any delay in preparing the Order that was entered one
month later. CP 74 (Findings of Fact and Conclusions of Law entered
on November 4, 2016).

K.M. and her attorney clearly requested that she be able to testify,
and K.M.’s attorney voiced concern about her client not being able to
appear at trial; thus K.M. contends the due process violations are
preserved error. RP 4. 5, 51, 121, 161. Should this court find the issues
are not preserved, constitutional error may be raised for the first time on
appeal, particularly where the error affects “fundamental aspects
of due process.” State v. Lively, 130 Wn.2d 1, 19,921 P.2d 1035
(1996); RAP 2.5 (3). (A party may raise, for the first time on appeal, a
manifest error affecting a constitutional right).

Here, the Mathews v. Eldridge balancing factors do not support
the means of notice given to K.M., and do not support the court’s
subsequent denial of K.M.’s request to testify before the court had
entered its findings of fact and conclusions of law. The risk of error in

K.M.’s case was high, where her testimony was both expected and



needed by both the defense and the State. The court noted that there
were questions that remained unanswered due to the Department’s
ignorance of K.M.’s significant health issues and life circumstances—
issues that were raised by K.M.’s attorney on cross-examination of the
Department’s witnesses, and which should have been answered by

K.M.’s testimony.

Because K.M.’s right to due process was violated, reversal of

the termination order is required.

2. The State failed to meet its burden of proof that K.M.
had been offered or provided all necessary services,
because the professionals in her case either ignored or
didn’t know about K.M.’s HIV status or
homelessness.

Before a court can terminate a parent's rights, the State must
prove six statutory elements by clear, cogent, and convincing evidence.
Matter of B.P. v. HO., 186 Wn.2d 292, 312, 376 P.3d 350 (2010).

At issue in K.H.’s case are sections (d) and (e):

(d) That the services ordered under RCW

13.34.136 have been expressly and understandably
offered or provided and all necessary services,
reasonably available, capable of correcting the
parental deficiencies within the foreseeable future
have been expressly and understandably offered or
provided;



(e) That there is little likelihood that conditions will be

remedied so that the child can be returned to the parent in

the near future. ...
RCW 13.34.180 (1)(d), (e) (emphasis added). The services offered must
be individually tailored to a parent's specific needs. In re Dependency
of D.A., 124 Wn. App. 644, 651, 102 P.3d 847 (2004). A service is
necessary within the meaning of the statute if it is needed to address a
condition that precludes reunification of the parent and child. /n re
Welfare of C.S., 168 Wn.2d 51, 56 n. 3, 225 P.3d 953 (2010). “When a
‘condition’ precludes reunion of parent and child, as here, regardless of
whether it can be labeled a ‘parental deficiency,” the State must provide
any necessary services to address that condition as set forth in RCW
13.34.180(1)(d).” Matter of K.M.M., 186 Wn.2d 466, 480, 379 P.3d 75
(2016) (citing C.S., 168 Wn.2d at 56 n.3). Absent a showing that
services would be futile, the parent must have the opportunity to benefit
from all services available to address a barrier to family reunification.
B.P., 186 Wn.2d at 316. A trial court’s findings will be reversed if not
supported by substantial evidence in the record. /d at 313.

K.M.’s attorney was able to elicit the basic fact of K.M.’s HIV

status and other health issues through the State’s witnesses. RP 45, 110,

135. However, K.M.’s significant health issues, though known to Ms.



Fabiani, were not addressed through the services offered to K.M. RP
157. Nor was housing, despite the fact that it was known throughout the
D.M.M.’s dependency that she was homeless. RP 149.

Because K.M.’s significant health diagnoses remained largely
ignored or unknown by the professionals in her case, the court
highlighted the lack of information as to how this affected K.M.’s
ability to parent:

[K.M’s] medical diagnosis was apparently known to the
Department, but there was no evidence of how those
medical conditions, other than substance abuse and her
mental health issues, impacted her ability to parent
[D.M.M].

Likewise, the trial court acknowledged “the issue of
homelessness,” but faulted K.M. for not providing the Department with
“much information regarding that issue.” RP 157.

Because the Department maintained ignorance about K.M.’s
significant health and housing needs and K.M. was not permitted to
address the court regarding the health issues raised by her attorney on
cross-examination and at closing, the prosecution failed to meet its

burden that K.M. was offered or provided all reasonably available

services.



Further, because the professionals in K.M.’s case were either
unresponsive or ignorant about her specific and significant health
needs, it cannot be argued that the provision of required services that
should have been tailored to K.M.’s specific needs would be futile. See
Matter of LM.-M., 196 Wn. App. 914, 924-925, 385 P.3d 268, 273
(2016) (Where no one working with the parent knew of her cognitive
impairment, none of the trial witnesses were able to offer competent
testimony about whether integrated mental health and chemical
dependency services would have been beneficial).

Absent K.M.’s testimony about her health and housing needs,
the State failed to meet its burden of proof, and the court had an
insufficient basis from which to conclude that “necessary services have
been expressly and understandably offered or provided™ CP 76; RP
158, 165. The court’s ruling was thus not based on “substantial
evidence™ and must be reversed.

F. CONCLUSION.

For the foregoing reasons, K.M. respectfully asks this court to

reverse the trial court’s decision terminating K.M.’s parental rights.

DATED this 30th day of May 2017.



Respectfully submitted,

s/ KATE BENWARD (43651)
Washington Appellate Project
(91052) Attorneys for Appellant
(206) 587-2711
katebenward@washapp.org
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
JUVENILE DEPARTMENT
In Re the Welfare of: NO. 15-7-01866-7
DARRELLHANNAL FINDINGS OF FACT
MCDANIEL'MUHAMMAD, | AND CONCLUSIONS OF LAW
' | AS TO KAUTHAR MUHAMMAD,
DOB Gettzr - MOTHER
' - a/=4/ zol‘-l ﬁw _

THIS MATTER having come on regularly for hearing for a termination of parental rights
before the undersigned HONORABLE EDMUND MURPHY of the zbove-entitled court on
September 26 through to September 28, 2016; the meother of the above-named child, KAUTHAR

MUHAMMAD, was served notice ‘hereof by personally and did not appear personally and was

represented by counsel, CHRISHENDRA TUCKER; the Washington State Department of Social

and Health Services Social Worker, MARIAH FABIANI, was persqnally-presemt and represented
through attorneys, ROBERT W. FERGUSON, Aftorney General, and. HOLLY L. HAVYES,
Assistant Attorney General; MICHELLE DELANO, appeared as Guardian ad Litem for the minor
child; and the coﬁrt having considered the files and fecords herein, and listened to all the evideﬁce
presented by all parties, the arguments of counscl, and the court being in ail matters fully advised,

NOW. THEREFORE, makes and enters the following:

FINDINGS OF FACT
peeveroees
DARRELL'HANNAH MCDANIEL'MUHAMMAD was born on M

SM\Q-—O ““.

FINDINGS OF FACT AND i 1 OIFICEQF THE ATTORMEY GENERAL
CONCLUSIONS OF LAW 1230 Pacific Avenue, Suite 105

: * ' PO Bax 2317
AS TO MOTHER ‘ Tacoms, WA 93401

(2534 5935243
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\ 1L ' '
A petition setting forth allegations for the termination of parental rights relative to the
aforesaid child, who is witlﬂn or resides within PIERCE ‘C.ounty, has been filed.
oo
The -parents of the above child are KAUTHAR MUHAMMAD, the maother, and JOHN |
DOE, natural father. -
- v,
| DARRELL'EANNAH MCDANIEI MUHAMMAD was originally found dependeﬁt on
November 14, 2014, pursuant to RCW 13.34.030(@), and on that " date: the court entersd a

dispositional order as the child has no parent, guardian or custodian capable of adequately caring for

the child such that the child is in circumstances which constitute a danger of substantial damage to

_

‘the child’s psychological or physical development.

V.
Since being found to be a dependent child, the PIERCE County Juvenile Courl has
continued to find DARRELL'HANNAH MCDANIEL'MUHAMMAD to be a dependent child and

temporary ward of the court,

. VI. 4
DARRELL'HANNAH MCDANIELMUHAMMAD “was placed in the custody of the ‘
Department of Social and Health Services for foster care on September 8, 2014, and has remained in

{oster care continuously since at least that time with regular review hearings and court orders

‘e.ntered on January 5, 2013, April 6, 2015, June 1, 2015, September 9, 2015, December 16, 2015,

March 16, 2016 and June 22, 2016,
VIL
The services ordered pursuant to the aforesaid dependency orders have been expressly and
understandably offered or provided to'KAUTI—IAR MUHAMMAD, including: casework services, a

drug and alcoho! evaluation and any recomuinended treatment. random urinalysis testing, a

FINDINGS OF FACT AND 7 3 TFFICE OF FHE ATTORNEY GENERAL

CONCLUSIONS OF LAW 1250 Paciiic Avenug, Suite 105

! PO Bax 2317

ASTOMOTHER Tacnma, \x’;\j~334r}z
(253) 3933243
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psychological evaluation with a parenting assessment and follow freatment recomunendations,

parenting classes such as promoting lirst relationships parenting class, hands-on parenting

instruction, individual counseling and domestic viclence victim’s support group.

VIIL

The mother has failed to ef‘fectively avail herself of the services ordered pursuant to the

aforesaid dependency orders. During the entire time period relevant to these proceedings, the

aforementioned services were available it the mother had chosen to avail herself of such services.

1.

(8]

oo

The mother completed a psychological evaluation with a parenting component with Dr.
Manley in May 2015,

The mother wé.s offered random urinalysis testing which she did not successfully compiete.
Thé .mother attended individuzl counseling scssions with Freda Haines-in January and
February of 2016,

The mother completed a drug and alcohol evaluation, however she denied any need for
treatment and did not complete any-recommended treatment, ‘OU) ’Pl'f’n eer.. gyﬂ ‘
The mother did not successfully complete any of the parenting classes or parenting

educations courses otfered.

L

‘The mother did not provide documentation to the social worker or the-Department that

would provide zdditional information as to the need for the medical marijuana.
The mother did not attend over fifty {50%) percent of the available visits with the child.

The mother did not successfully engage in domestic vielence survivor groups.
Motiner Cowptw a Secon 'Derj o Cleohal -eija.\wc&—:w\}n gr coorr
Srered qar Depard e appued | an o Compliocd W i ~Yease ~he

All services reasonably available, capable of correcting the parental deficiencies within the

Joreseeable future, have been offered or prov_ided,

FINDINGS ©F FACT AND 3 OFFICE OF THE ATTORNEY GENERAL

CONCLUSIONS OF LAW ' 1230 Pacifie Avenue, Suie 103
: g - PO Box 2117 '
ASTOMOTHER - ‘ Tacoma,z\-’A 9840

(253) 593-5243
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1. The mother attended a psychelogical evaluation with Dr. Manley in March 2015, She did
not follow through with any of the treatment recommendations from the evaluation.

2. The mother was referred several times for urinalyses testing however, she did not
consistently participate in randormn urinalyses testing.

3. The mother completed a chemical dependency assessment at Pioneer with Nuncy Blackman,
Nancy Blackman testilied that the mother was clear that she denied any need for chemical
dependency treatment. --The drug and alcohol evaluation completed by Ms. Biackman
recommended that the mother engage in intensive outpatient treatment and individuﬂ
counseling. The mother did not complete any intensive outpatient treatment.

4. The mother provided a certificate of complet.ion of an alcohol/drug information program tor
a class that was completed the menth of the termination of parental rights trial:

5. The mother was ofiéred Incredible years parenting clasis;es. She .did ﬁof comiplete the twelve
(12) week program.

6. The mother began‘attending-individual counsél'mg sessions with Freda Haines in January
2016, to February 2016, However she did nol attend any other individual Coqnse[ing

_ sessions after Kay 2016 and did not meaningfully complete this service.

7. The mother was referred 1o the YWCA for domestic violence survivors groups, however,
she did not engage in any of domestic violence survivors groups.

8. Blair Lessor, with Youth For Ch;rist who provided visﬁ supervisiﬁn for the visits, testified
that the mother has attended twenty-nine (29} visits with Darrell-Hannah and missed thirty-
seven (37) visits. The mother bas missed more than fifty percent (50%) of the visits.

9. The mather was offered the Promoting First Relationships parenting education programs.

- Though the parenting class was offered more than once the mother did not successfully
complete this program. | |

10. Darrell Hannah was in the Best for Babies Program that provided additional support for the

Compleve.
moiher and the child. The mother did not-parttespatess this program. ﬂ
FINDINGS OF FACT AND . 4 OFFICE OF THE ATTORNEY FENERAL
CONCLUSIONS OF LAW : . . 1230 ?uci;%: Qa;fnzgcﬁsum 105
ASTOMOTHER Tacoma, WA 98401

(253) 593.5243
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11. The mother was-offered hands on parenting or the alternative of Triple T, Parént education
¢lasses and she did not successfuily complete any of the parenting classes.
12. The mother was offered grief counseling with Good Sam in Puyallup. The mother did not
attend that service. ;
13. The mother was offered and provided bus passes and an ORCA card for transportation to
services and visiis.
14. The mother did not maintain regular contact, with the social work or the Department
5 ool SPTEIAN comdiMan was Knewn £9 the Depmrmert but
Prere was o ewdence of howy “thogse medicel Candinony, Oﬁw"ﬁtan

Substance abuse oNA rnerdalnean affected ner dhi L-H Jo Partatt .
Therc. is little likelihood that condl‘nom will be remedied so that the above-named child can

be retumed to either parent in the nga: tuture.

1. The mother did not complete the treatment recommnendations from the drug and alcohel
assessment. She denied there were any substance abuse issues and did not engage in any
A .

substance abuse treatment,

I3

The mother did not complete any of the parenting education resources or classes that were
offered that could have provided support toward reunification.
3. The mother did not attend a signiﬁcant amount of visits for Darrel Hannah.

4. The mother did ot complete individual counseling or grief and loss counseling.

7

e mather 33 not

5. The mother did not regularly participate in the random urinalyses testing. Sa4 homehessness GRS <o

e mother Prouided addrestes wothe Depariment ond waxs 4 contackher)
The mother has not made progress in improving her parentdl abilities and is not in the position t

attend fo the needs of the child. The mother has not successfully engaged in the court ordered

services and has not corrected her parenting deficiencies. The mother is currently unfit to parent.

XL
DARRELL'HANNAH MCDANIELMUHAMMAD is not an Indian child as defined by the

1seve

Indian Child Welfure Act, 25 U.S.C. §1901, et, seq.

FINDINGS OF FACT AND ] 5 QFFICEF OF THE ATTORNEY GENERAL
N ’ 1230 Pacific Avenue, Sulte 103
CONCLUSIONS OF LAW o : ay
RO Bov 2217
AS TO MOTHER ’ Tavoma, WA Y840

[353)393-5045
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X1
The Service member’s Civil Relief Act of 2003, 50 U.S.C. §501, et. seq., does not apply to
this proceeding. |
XIL
Contiﬁuanée of the parent-child rclationship clearly diminishes the child's prospects for
early integration into a stable and permanent ﬁomc. The child has been a dependent child for the
past two (2) vears. The moi‘hcr has missed a‘sigm‘ﬁcant ﬁumbf_:r of visits, She has not sucéessfully
engaged in parenting classes or individual counseling. The mother has not.compleied an outpatient
drug and alcehol substance abuse treatment program. The mother‘r has not correcied the parental

deficiencies that brought Darrell Hannah into care. She was provided an opportunity to address the

parental deficiencies through this dc—:péndency and she has not done s6. The miother is not able to

offer the child a stable and peﬁnanent home. The child may not be- adopted so long as the parental
rights between the mother and child remain. Continuation of the parent child relationship clearly
diminish the cluld’s prospects for éarly integration into a permanent and stable home. -
X1V,
An order terﬁliﬂating all parental right:s is in the best interests of the aforesaid miﬁor child.

The mother has not been successful in completing the court ordered services that could have

comected her parenting deficits. The mother has not attended al! visitations that were available. The

mother has not completed outpatient treatment for substance abuse. The mother has not successfully

i

completed the parenting education classes that were offered. The mother has not corrected her

pa;enting deficits such that the child could be returned home, Ttis in the child’s best interest that the
parental rights be terminated so thr’:llt she l'nay'\be adopted.
| XV, |

The Guardian ad Litem, MICHELLE DELANOjappeared at the hearing and recommended

that the parental rights of the pitfents be permanently terminated.

FINDINGS OF FACT AND 6 OFFICF OF TTIE ATTORNEY GENLERAL
CONCLUSIONS OF LAW 1250 Pacifie Avenue, Suite 105

N - . PO Box 2317
ASTOMOTIIER ' Tuacama, WAJ‘JH;MI

(233)593-5243
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XVT

The child has the following siblings: Destynee Chambers-Muhammad, Harmonyce
McDaniel-Muhammad, Jamyee McDaniél-Muhamfnad, and Jazmynee Williams-Muhammad.

The child’s siblings are all legally.free and have been adopted. There has not been any
ongoing relationship between the siblings. | |

FROM THE FOREGOING FINDINGS OF FACT, THE COURT NOW MAKES AND
ENTERS THE FOLLOWING: _

CONCLUSIONS OF LAW

L.

Tﬁar this couﬁ' has jurisdiction bf thé person of saild minor child, of KAUTHAR

MU HAJ\/II\f'IAD, and of the subject matter of this (-:ase.
o I1.

That it would be in the best in'terest,of the aforesaid minor child, including the child's health
and safety, that the parent-child refationship between the above-named child and KAUTHAR
MUHAMMAD be terminated and that the child be placed in the permanent custéd}'; of the
Washingten State Departiment of Social and Health Services for placement as best suits the needs of
said child. The Departmént of Soicial and Health Services has the author&y to consent to the
adoption of said child and to place said chi]d_'in temporary care and authorize any needad medical “
care, dental care or evaluations of said child until the adopticon is finalized.

| 138
| That all the allegations contained in the termination petition, as provided in, RCW

13.34.180(1)(a) through {f), have been established by clear, cogent and convineing cvidence,

i
FINDINGS OF FACT AND 7 OFFICE OF THE ATTORNEY GENFRAL
CONCLUSIONS OF LAW ) 123 Pacitic Avenue, Suire 103
' PO Box 2507
ASTO MOTHER Taeoma, WA 98301

(35735035243
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_ V.
That an order terminating the pa_rent_ and child relationship between DARRELL'HANNAH
MCDANIELMUHAMMAD and KAUTHAR MUHAMMAD is in the best interests of the child.

DONE IN OPEN COURT this __4th__ day of NoyerfPer,.201¢

Presented by:

ROBERT W. FERGUSON
Attorney General

IN OPEN CG{JRT

NOV 04 2018

HOLLY LAIAYES, WSBA 238074
Assistant Attormey General

BIERCE COUNTY, Clerk

By.
. . ) DEPUTY

Approved for Entry: '

Attomev for Mother

TR égwtﬁm,

M'_I LEDELANO
é rdlan ad Litem

o

FINDINGS OF FACT AND 8 QFFICE OF THE ATTORKEY GENERAL

CONCLUSIONS OF LAW 1250 Pacillc Avenue, Sult= 103
A5 TO MOTHER - Tacoma, WA 8461

1253) 593-5243
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION TWO

IN RE D.M. M,
MINOR CHILD

K.M., NO. 49710-7-11

APPELLANT,

DECLARATION OF DOCUMENT FILING AND SERVICE

I, MARIA ARRANZA RILEY, STATE THAT ON THE 30™ DAY OF MAY, 2017, I CAUSED THE
ORIGINAL OPENING BRIEF OF APPELLANT TO BE FILED IN THE COURT OF
APPEALS - DIVISION TWO AND A TRUE COPY OF THE SAME TO BE SERVED ON THE
FOLLOWING IN THE MANNER INDICATED BELOW:

[X] HOLLY HAYES, AAG () U.S.MAIL
[hollyh3@atg.wa.gov] () HAND DELIVERY
[SHSTacAppeals@ATG. WA.GOV] (X}  E-SERVICE VIA PORTAL
OFFICE OF THE ATTORNEY GENERAL
PO BOX 2317
TACOMA, WA 98401-2317

[XTK.M. () U.S. MAIL
(NO CURRENT ADDRESS ON FILE) { ) HAND DELIVERY

C/0O COUNSEL FOR APPELLANT {(X) RETAINED-FOR
WASHINGTON APPELLATE PROJECT MAILING ONCE

SIGNED IN SEATTLE, WASHINGTON THIS 30™ DAY OF MAY, 2017.

Washington Appellate Project
701 Melbourne Tower
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Seattle, WA 98101

Phone (206) 587-2711

Fax (206) 587-2710
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