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A. ARGUMENT IN REPLY

JAMES HAS PRESENTED COMPETENT EVIDENCE WHICH,
IF PROVEN, ENTITLES HIM TO RELIEF.

James has argued in his personal restraint petition that trial
counsel’s failure to reasonably evaluate the evidence impacted his ability
to make a meaningful decision whether to accept the State’s plea offer. In
support of this argument, James relates in a declaration that trial counsel
told him DNA results would greatly benefit the defense case, while trial
testimony from the DNA expert demonstrates that counsel misinterpreted
the DNA report. Brief of Petitioner, Attachment 1; 3RP 78-79, 83-85. In
addition, James’s sister states in an affidavit that defense counsel told her
the DNA results revealed the existence of another male’s DNA, and
therefore the case against James was significantly weakened. Brief of
Petitioner, Attachment 9.

In order to be granted a reference hearing, a personal restraint
petitioner must state with particularity facts which, if proven, entitle him
to relief. In re Rice, 118 Wn.2d 876, 886, 828 P.2d 1086 (1992). If the
petitioner’s evidence is based on knowledge in the possession of others, he
must present their affidavits containing matters to which the affiant may
competently testify. The petitioner’s evidence must be based on more than

speculation, conjecture, or inadmissible hearsay. /d.



The evidence James presents with his personal restraint petition
meets this standard. The DNA report and testimony from the expert are in
the record. James’s declaration includes matters within his knowledge.
And the matters within his sister’s knowledge are presented in her
affidavit.

The State argues in its second supplemental response brief that
James’s sister’s affidavit contains inadmissible hearsay and cannot be
relied upon to establish actual prejudice or fundamental defect. This
argument mischaracterizes the contents and purpose of the affidavit. While
James’s sister relates something defense counsel told her, counsel’s
statements are not offered to prove the truth of those statements, and
therefore the affidavit does not contain hearsay. See ER 801(c)
(““Hearsay’ is a statement...offered in evidence to prove the truth of the
matter asserted.”). It is the fact that counsel made the statements that
proves he had not fully investigated the DNA results. James’s sister has
personal knowledge that the statements were made and can competently
testify to that fact.

B. CONCLUSION

For the reasons addressed above, in James’s personal restraint
petition, and in the briefs previously filed in support of the petition, this

Court should grant the requested relief.
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