IN THE COURT OF APPEALS
FOR THE STATE OF WASHINGTON
DIVISIDN TulO

Dept. of Corrections, !
"Respondant .

COA No. 50079-5-11

OPENING BRIEF OF PETITIONER

I. INTRODUCTION/
STATEMENT OF THE CASE

Petitioner, Micheel W. Williams made a PRA request to the
Dept. of Corrections Public Disclosure Unit, ("PDU ), seéking é

copy of the contract the DOC had entered intou with J-Pay.

The DOC's PDU made a 5-day respense to Petitionsr on
3/22/2816 In it they said they nseded 33 business days, (45
calancer days), to disclose tha requested J-Pay contrect aon or
before May 6, 2816 The recerd shews that the Public DisFlosur@
Specialist assigned to the request, Mara Rivera, ordersd a copy
of the J-Pay contract on 3/22/2016 from the DOC's Cantragts Dept.
and received it back in a few shart heurs on the samg day. Thse
rabords}aléu shows that Ms Rivera tﬁen toek no action to disclose
the reguested records but used the estimate of time to délay

production. On May 4, 2016 she took aprox. 1/2-heur to redact the

Opening Brief Pg.1



contract and finally disclosed it on the last dasy of the

eatimated time, (May 6).

Petitisner Williams upon request from the DOC immediately
paid for the disclecsed congract from his inmate acceunt. Tﬁe
Defendant then sent Mr Williams a redactsd cepy of the contract
with an exemption leg. None of the exemntions c;aimed by the DOC
were "categorical" or "blanket" exemptians. In identifying the'
exemptipns taken the DOC enly pravided & numericsl identifier es
8 "placemarker"” within the contract to reference to the exemption
log. Howsver, on the exemption log the DOC provided a generic
categery of exemptien and made a reference to a statutery
exemption. However, the DOC failed to include a brief stetement
linking the'redaction end the cleimed exemption and allowing Mr
Williams tha ability ta determine if the clsimed exemptibn was
properly taken and the® redacted provisions lswfully withheld or

imprepsrly denied to him.

Patitioner Willisams forwarded several issues for iesoiution
by the trial court. The first being if the estimate of tims was
unreasonable and in violation of RCU h2.56.550(2). The Secend
being if the reguested recerds uere'wrongfully denied him in part
via redection in violation of RCW 42.56.550(1), and that the pOC
failed to previde se praeper brief explanation as required by RCUW

62.56.210(3); 42.56 520 =allowing him to dedermike if the
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redactions were properly teken. Thirdly, plaintiff requested en

- award of costs on the basis of violation of the Act. Fourthly, he
requested resolutien of the issue of bad fsith and an award aof
daily penalties pursuant te RCW 42.56 .565{(1): RCW 42.56 550(4).
Finéllyv patitiener asked that the court award declaratery and
injunctive relief compelling the DBOC te adopt ruies, policies and

practices with regard tae the explanation of exemptiens it claims.

On 1/27/2017 the Thurston County Superior Court held & show
cause hearing on the issues. Petitioner Michazel W. Williams
attended from the CRCC by telephonic appearance. fhe Defendant
was represented by Asst. Attornay General Merke Pavela, whe
attended in person. The trial court issuad an order of dismissal
which petitioner Williems now saeeks review by the Weshington

Ceurt of Appeals.

I1. ASSIGNMENTS OF ERROR

2.1 The trial court errored in nat making a finding that the
DOC violetad RCW 42.56.550(2) when the facts of the case
dempnstrate the requested records wes immediately availasble, only
1/2-hour wes required to prepare the records for disclosure, the
DGC's agent used the estimate of time to dalay production, and

the DOC failed to show thet circumstances required the delay.
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2.2 The trial court errored in not finding that the DDC
violated RCUW 42.56.550(1) by impreperly withholding records in-
part via redaction and failing to provide a proper briaef
explangtion of how the claimed gxemptions apply to the specific
fecords as raquired.by RCUW h2f56~210(3); LZ2.56.520; and bUC

Policy 280.510(ITI)(A)(4).

2.3 The Triel Court errored in not finding violatien of the
PRA and swarding Petitioner Williams the recovery of all costs

end fees he incurred in pursuing this actien.

2.4% The Trial Court errored in not fihding the DOC scted in
bad faith and awarding Petitioner Williams deily penalties under
RCW 42,546 .565(1); 42.56.550(84).

2.5 The trial Court errered in not granting Petitioenr

Willieme Declaratory and Injunctive relief in this actien.

III. ARGUMENT

A. Rppellete Review OF
PFRA Actions Is De MNova

See 8.g., Bainbridge Island Police Guild v. City of Puyallup, 172

Wn2d 398, 407, 259 P.3d 150 (2011),
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"Judiciasl review under the PRA is de novo. RCU
L2.56.550(3); Spokane County Pelice Guild v. Ligour Control
Bd., 112 Wn2d 30, 34-35, 769 P.2d 283 (1989). Where the
record caonsists of only affidavits, memorandum of law, and
other documentary evidence, and where the trial court has
not seen or heard testimeny regarding it to asssaess the
witnesses' credibility or eompetency, we are naot bound hy
the trial court's factuel findings and stand in the:' samse
pasition as the trial court. Progressive Animal Welfare
Soc'y v. Univ. of Wash., 125 Wn2d 243 252-53 B84 P.2d 552
(1994) (PAUWS)) . "

See alseo Bgllenski v. Jefferson County, 187 WnAppn 724, 732, 350

P.3d 689 (2015); SEIU Healthcars 775 NW v. Dept. of Social &

Health Svcs., 193 WnApp 377, 381 377 P.3d 214 (2016).

B. Ap Agency Can Vielate
The PRA In Multiple Ways!

The canteurs of the PRA establisﬁ two distinct types of

violation within the plain text of the statute. Se® ®.9., Andreus

v, mashington State Patrol, 183 WUnApp 644, 651, 234 P.3d 94

(2014), revieuw denied, 182 Wn2d 1811 (2015),

The PRA prevides a cause of sction for two types of
vioclatien: (1) when a agency receiving a request wroengfully
denies an opportunity to inspeet or cony a public recerd ar
(2) when an agency has not made a reascnable estimate of the
time regquired to respend to the request RCU
42.56 550(1),(2)."

Our Suprema Court has also indicated thet there may also be
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‘implicit violatiens of the PRA. See Ngighberheod Alliqnce of

Spokane County v. County Of Spokane, 172 Wn2d 702 724, 261 P . 3d

2617 {2011)(referancing Sanders v. State, 169 Wn2d 827 (2010)).

Viglation Of The Aect Happens
At_The Time The Agency

Impreperly Delays Or Denies Records

See e.g., Neighborhood Alliance, 172 Wn2d at 726-27 (2011)

(“"{T)he haerm occurs when the record is wrengfully withheld.
which ususlly occurs at the time of response or disclosure.
Spukane Research, 155 Wn2d at 103 n.10."). See also e.g., Cedar

Grove Composting, Inc. v. City of Marysville, 18% WnApp 655 713-

14 (2015)("In Neighborhood Alliance..., the court neld that
‘[sjubsaquent events do not effect the wraongtullness ef the
agency s initial action.?ﬁ. Thie is similar enough to the
enalysis of harm under the federal De Minimus Poctrine te receive

directian from it. See ®.g., Hessel v. B'Hesrn, 977VF2d 295, 303

(1982),

"A smell definate loss is different from small
indefinate one. The law does not excuse crimes or torts
merely becauss the herm inflicted is small. You are not
entitled to kill a8 person becsuse hg hes one minute to live,
or to stesl a penny from a Rockefeller. The size of the loss
is relevent somtimes to jurisdiction, often to punishment,
and alwsys te damages, bhut rarely ever to the existence of =&
legal wrong.®
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In the PRA context our courts have said:‘“[T]hat "the remaedisl
provisions of the PRA are triggered when an agency fails to
properly disclose or produce recerds and aﬁy intervening .
disclosure only serves to stop the clock on dafly penalties

rather tham to sviserate the remediallprovislons altogether.'"

Cedar Grove Composting, 188 WnApp at 714 (citing Neighbophaud

Alliance, 172 Wn2d at 727).

(1) Did Ths DOC VYiglate The PRA

Via An Unreasaonable Eetimate Of Time

To Provide Requested Records?

The Appellate Court needs to apply the foregeing to the

following undisputad facts:

1. On 3/10/16 Plaintiff -Micheel . Williams made a request
far a copy of "the contract that the DOC has entered into with J-
Pay covering the psriod of 2014-2015." (Sse Opening Brief

Exhibit 2; Reeponse, Exhibit 1 1 9. Attachement A).

2. Bn 3/22/16. Public Disclosure Spcielist Mara Riveérs ﬁf
the DOC's Public Disclosure Unit made an arguably timely S-day
response letter to Mr Williams. She assigned it the tracking
numbe; of PDU-41055 and declared that %I will re;pand further as
“to the status of your request within 33 business days, an or
before May 6, 2016.# (See Opening Brief Exhibit 2; Respunse

Exhibit 1 ¥ 10, Attachment B). This amounted te 45 calander days.
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3. Specialist Rivera also requested J-Pay contract fram the
DOC's Contracts Department on 3/22/16 and received it within.

hours. (See Opening Brief pg.9; Exhibit 4, DEFS 54).

4 Ms Rivers then sat on the J-Pay contraect until the end of
the estimated time to produce the record when she took aprox. 3-
hour tu redesct the document and disclosed it on 5/6/16. (See

Opening Brief, Exhibit 4 DEFS 53-54).

AS APPLIED

Fortunataly we have analegous caselsw te leok to for
direction. Our Supreme Ceurt described the relevant underlying

principle of lsw regasrding this type of viclaticn in lede's

Eastside Gun Shop v.‘Dapf. of L&I, 185 Wn2d 270, 289, 372 P.3d 97

(2016), saying:

"In this case, L&I explaincsd in its original résponse.
to the Seattls Times thet it did net believe it would bhe
able to produce the reguestad reécagrds until the
investigation closed 1likely by August 9, 2013. CP at 54.
However, it was unreasonable for L&I to adhere to August 9,
as its desadline after the investigations closed at various
times between Match end June 2B813. See id at 812. Such a
delay is contrary to the letter and spirit of the PRA. While
egencies may provide a reasonable estimate aof when they
produce the requestsd records, Ses Ockerman v. King Caunty
Dept. of Desvelopmentel & Envtl. Sves., 102 WnApp 212, 6 P 3d
1214 (2000), they cannot use that estimated date as an
excuse to withhold recerds that are no longer exempt from
disclosure.#
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Whether an estimete of time to produce documents is reassnable
|
under the PRA must take into censideration an agency's other

obligetions under the Act. See e.g., Rasident Action Council v.

Seattle Hous. Auth., 177 Wn2d 417. 432, 327 P.3d 600

(2012)("[A)gencyl] rules and regulation also must ‘provide for
the fullest assistance to inquirers and the most timely ﬁesaible
action on requests for informetion.' [RCW 42.56 100]; seg also
RCW 42.56 520 (agency must respond promﬁtly but can natify
requester it né&éeds a rezasonsble amount of‘time to determine

appropriate further response.))®

The Determination OF Reasonableness

Is Fact Specific Nat Contingent
On Duration 0Of Time

See e.q., Wade's Fastside Gun Shop, 185 Wn2d at 289,

"Under the PRA, agencies may need sdditional time te
respond to a request because of 'the need to... locate and
assemble the informaticn requested, to notify third persons
or agencies affected by the request, or to determine whether
any of the informatieon requested is exempt and that s denial
should bs made as to all or part of the request.? RCUW
L2 56 520.v

See also Andrews, 183 WnApp at 651-52 (citing RCW 42.56 .520; WAC

44-14-040D03(6); and collecting cases regarding agencdies needing
X !
additienal time). "The burden [is] on the agency to show that the

estimate it previded is reasonable." RCW 42.56.550(2); Adams v.

Dept. of Corr., 189 WnApp 925 952, 361 P.3d 749 (2015).
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If the agency does not prove that their estimate of time to
produce the requested records mas'?reesunable”, the PRA was
violated. This is because an unreasonable estimate af time denys
the requester the records fop a peried of time. "The PRA 'treats
g failure to properly respond as a denial.' Seter v. Cowles
Publ'g Co., 162 Wn2d 716, 750... (2004)(citing RCU

42.56.550(2),(4) (formerly RCU 42.17 340))." Neiohborhoed

Alliance, 172 Wn2d 721. Petitioner Williams believes the DOC
providad him an unreasonable estimaﬁe of time to produce the
requested records which renders the response by definition a
denial for purposés of the PRA because the estimate's
unreasonableness is not contingént on the time involved in the
delay but the fact that the DOC used the estimate to delay.
productidn of the records which were currently available. See

e.qg, Wade's Eastside Gun Shop, 185 Wn2d at 289,

In the cass at hand }t_igrselfieyiQ¢nt4Phgﬁ it Qgs
unreasonable to require 45 calander days to perform 30-minutes
worth of redactiéns. Especially since the DOC did nat have tao
locate, asszmble the information requested ar perform any
netification ceusing further delay. Nsither sre the DOC's public
disclosure staff in any way shape or form overworked. The staff
at the PDU recieve aprox. twoc (2) new requéstes per work day
which they then coerdinste the records searchs by sssigning ocut

to others to find the records. (See Exhibit 1). They are also

Opening Brief Pg.10



processing sleightly more then 1/2 the amount of records requests
that they did prior to the bad faith requirement of RCU

L2,56.565(1) being instituted. (See Exhibit 1).

In short the only reasonable and logical conclusion is that
in this caseg, the DOC used its estimated tims to disclose to
delay production of records. Now, this Court should take

direction from pur Supreme Court's ruling in Wade's Eastside Gun

Shop, 185 Wn2d at 289 and find that the DOC violated RCU

4L2.56.550(2).

(2) Did The DOC Vipolate RCW 42.56.550(1)
By Denying Portions Of The Records?

When an asgency wrongfully withhelds records in wvhole or in
part it viclates the PRA, See e.g., Andrews, 183 WnApp at 651

(quoting RCW 42.56.550(1)).

For A Withholding To Be Lawful

The agency Has Affirmetive Obligation
It's Required To Comply With

See s.g., Resident Action Counsil v. Sesttle Hous. aufh., 177
Wn2d 417, 432, 327 P.3d 600 (2013),

"An agency must explain and justify any withholding, in
whole or in part, of any requested public records. RCU
42 .56 079(1), 218(3), 520, Silent withholding is
prohibited. Rentzl Hous. Ass'n v. City of Des Moines, 165
wn2d\5253 537, 199 P.3d 393 (20G9); PAWUS II, 125 Wn2d at
270 .¥
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Silent wihtholding has alresdy been defined by the courts. See

2.9., Groncuist v. Dept. of Licensing. 175 WnApp 729, 743-44 309

P.3d 538 (2013),

"Our Supreme Court has characterized failure to provide
an explanation as 'silent withholding', which occurs when
‘an agency retain{s] a record or portion without providing
the required link to a spacific exemption, &nd without
providing the required explanation of hew the exemptioen
applies to the specific record withheld.' PRWS 125 Wn2d
270... ‘

&3]
ct

Toe comply with the PRA, the agency must provide an
explenation that specifically describes how the claimad
exemption applies to Yhe withheld informetion because
*{alllowing the mere identification of a document anc the
claimed exemption to count as a 'brief explanation’' would

- render [the PRA's] brief explsnation cleuse superfluous.'®

In Rental Hous. Ass'n v. City of Des Moines, 165 Wn2d 525 539
199 P.3d 393 (2009) the court said: "Non-specific claims of

exemption such &s ‘propristary’ ar “privacy’ are insufficient.”

The Process_lnvulved Is Mandated

By Both Statute & DOC Policy

See 2.g., RCW 42.56.070(1), saying in part:

tach agency,. in asccordance with published rules, shall
make available for public examination and copying sll public
records, unlass the record falls withing [a] specific
exemptien... To the extent required... an agency shall
delzte... details in a manner consistent with this chapter
when it makes available ar publishes a recerd; however  in
each case; the justification for the deleteion shsall he
explained fully in writing."
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See slso e.g., RCW 42.56.210(3)("Agency responses refusiﬁg, in
whole or in part, inspection af.any public record shéll include @
statement of the specific exemption authorizing the mithﬁolding
pof the record (or nsrt) and a brief explanation of how the
exemption apnplies to the record withheld."). This is :epeated

agaln in RCW 42.56.520 (“Denials of requests must be acaempanied

by a written statement of the specific reasons therefore.”)

The DOC Adpoted These Reguirements
In It's Published Public Disclosure Policy

DOC Policy 280 510(III)(AR)(4) incorporates the mandates laid
out in the PRA by providing a 3-part requirement regerding
withholding aof r=cords in its published public disclosuré policy
saying:

“a. The Department caen anly deny records eor perticns of

records baased on an applicable legel exempotion, using the

Agancy—DeniaLwForm/Exempt§nn Log. All deniel decisions- must:

1) Cite the statute(s) that asllow redactien or withholding
of the records, in whoele or in part, ’

2) State how the exemption appl;ies to the informaetion
withheld, and

3) Include the page numbers or location within the
responsive document where content was redacted or withheld."

(See Reply Briaef pg.7-8; Exhibit B). A failure to do all three
steps would meet the defeinition of a "silent withhalding" and

constititute a violation of the PRA& under RACHYW 42.56.550(1).
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Additionally, "[aldministrative inconvenience or difficulty does

not ensure strict compliance with the PRA." Rental Hous. Ass'n,

165 Wn2d at 535 (citation omitted). See slso e.g., Gendlér V.
Batiste, 174 Wn2d 244 252 274 P.3d 346 (20912)("It has long baen
recognized that administrative incenvenience or difficulty cdoes
not excuse strict compliance withpublic disclosure obligations.

Hearst Corp., 90 Wn2d at 131-32; RCW 62.56 550(3).").

And Agenciles Cannat Shift The Burden

To Reguesters To Figure Out Exemptions

See e.g., Block v. City of Gold Bar, 189 WnApp 262, 2B3 355 P.3d

266 (2015),

"[Tlhe agency must not shift the burden ‘to the
requester to sift through the statutes cited by the [agency]
and parse out possible exemption claims.' Instead, !'the
agency must provide sufficient explanatory information for
requesters to determine whether the exemptions were properly
invoked.' In othsr word, {The log should include the type of

- information- that- would-snable & recerds requester to make a
threshpold determination of whether the agency properly
claimed the privillege.'

An agency violates the PRA by failing te provide
adequats aexplanation."” (footnotes amitted).

The Level O0f Detail Necessary

Is Determined By

The Type OFf Exsmption Claimed

"Catergorical' or "blanket" exemptions apply in all situestians
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and examptions. In all other instances the agency must provide an

|

explanation. See e.g., City of Lekewood v. Koenig, 182 Wn2d 87,

95-96, 343 P.,3d 335 (2014),

"The majority of exemptions are cetegorical and axampt

'without limit a particular type of information or record
Resident Action Council, 177 Wn2d at 434 (citing as an
example RCW 42.56 230(5), which exemptinons 'debit cérd
numbers.'). Thus, when it is clear on the face of a record
what type af infeormetion has bean redacted and that type of
information is cetegorically exempt, citing to a specific
stetutory provision may be sufficient. But for eother
exemptions, including the 'othsr' statute exemptian? cited
by the city here, additional sxplanation is necessary to
determine whether the exemption is properly 1nvaked\ See
e.g., Sandsrs, 169 Wn2d at B46 (finding agency's response
insufficient whenit claimed the controversy exemption for
numerous records without specifying details such as the
controversy to which esch reord was relevant)."

Sez also Bloeck, 189 UnApp 283 saying, "For example RCUW
42,56,230(5)‘exempts '"[elredit card numbers, debit card numbers,
glectronic check numbers, csrd expiration datas, of bank or other
finaﬁpiglracpognt numbers' from disclosure. If an agency stetes
thet & debit card number has been redacted and cites this
provision., no further explanetion is necessary.”" Campared to .

Rental Hous. Ass'n. 165 Wn2d 5385 saying. "Non-specific claims of

i

exemption such as 'propietary’ or ‘privacy/’ are insufficﬁent."

But The DOC Only Made Claims

0f Generic Exemption

Not Cét5gorical Ones!
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The first is given the numerical identifier of "20" and
called "Security Information.” The DOC then makes a generic claim
that "these reccrds contain specific informatiun and protocols,
the disclosure of which may compromise the safety and/or security
of people and/or facility, and have besn redacted or withheld in
their entirity per tha following citations;". They then go on to
claim authprity under RCW 42.86 240(1) and RCUW h2 56,A2D(2) but,
fail +to explain how these clesims of exemptions apply to the

withheld protiaons of the J-Pay contract.

The DOC also used the generic numerical exemption identifier
gf "27". The DOC calls this categery "Other?, and saying: "These
records contain proprietary infermation and are withheld in thier
entirity." Here, the DOC claims RCW b42.55.270(11) &s authority.
But again they fail to provide & statement of how this claim of
exemption applies te the specific records or portions of records
withheld. (Sees Opening Brief pg.3 and Exhibit 3: Response

attachment G).

It should s8lso be noted that Petitionepr Williems has a lang
history of the DOC making falss clesims of security, including to

stop documents comming to him from the courts. (See Exhibit 1).

We Should Then Start With
The Pléin Language 0O0Ff
The Claimed'StatQtary EXembtions
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RCW 42.56.240(1), "Specific intelligence information and

specifiic investigstive records compiled by investigetive., lauw
enfarecement, and penoclogy agencies..., the nondisclosuras of
which is essential to effective law enforcement or the

protections of any perseon s right to privacy.”

RCW 42.56.420(2), "Those portiaons of records containing

specific and unique vulnerability assessmants or specific and
unigue smergency anq escape fespdnse plans at a city, county, or
state... correctional facility, or secure facility for persons
Eivilly confined under chanter 71.09 RCQ, the public disclosure
of which would have a substantial likelihood of threatening the
sgacurity of a city, county, or state... correctional faecility,
secure facility for persons civilly confined under chaptsr 71.09

RCW, or any individual's sefety.”

.RCM_Q?.?Sigjo(ji), “Propriqtary data, traéa secrets, or
other information that relates to: (a) A vendor's unigue methods
of conducting businass; (b) data unique to the product of
servicas of the vendor; or (c¢) determining prices or rates to bhe
charges for éervicas, submitted by any vander to the deparmant of
socisl and health services for the purchasss of the dsvelopement,
acquisition. or implimentatien of state purchased health care as

defined in RCW &1 .05.011.%
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All of which are not "categorical” in nature but are enly
"gualified" exemptions which need an explanation of hguw they

apply to the withheld portions of the requestaed records.

All Of The Claimed Exemptions
Have fOualifiers Which Disgalify Them

From Applving To The Recard At Hand

First, RCW 42.56.240(1) requires that the information being

withheld to be "spepific intelligence information and specific
ivestigative records complied by... ", That is by definition
using the plain language of the ststute, and applying sténdard
methods Df statutory construction are defined ss, investigative
records which already ssist. Thus given the nature of the
requasted record being a contract it cannot contain'exiating

investigative records and RCU 42.56,240(1) does not appiy.

Second FDM"&Z.SG(Q20(?)'§ qualifiers are by the plain
language aof tﬁe Qtatute, "spécific and unique vulnerability
assessments or specific and unique emergeny .and escape response
plans at a city county. or state adult or juvinile correctional
facility..." Again, using standard methods of statutory
caoanstruction to the plain language of the statute, RCUW
42.56 420(2)'s internal gualifiers make it inaspolicable to the

recards at hand.
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Thirdly, the qualifiers of RCW 42.56.,270(11), are by the

plain languasge of the statute not "categorical". At laasﬁ if we
uéa standard methods of statutory construction. The statute
specifically says, "[plroprietary dats, trade secrets, ar other
information that ralates to: (a) A vehdnr'a unique methods aof
conducting businass; (h) deta unigue to the praduct or services
of the vender." With zero possible applicetion to section (c)

because the record at hand is with DOC and naot DSHS.

However, sactions (a) and (b) are also not relavent. When we
look to federal decisions on softwear, technology and trade
sgcrets which would bs directive here the courts &1l look to tﬁe
sgurce code not discriptions to determine if thers is a trade
secret or proprietary informetion involved. See e.g., Daft v,
Creigslist, 655 F.Supp2d 961, 569 (7th Cir. 2009)(The term word-
search function is a neutral and descriptive tsol not preprietary

~information but describes that users can search terms...

Roomates.cam 521 F.3d at 1167 "). See also e.g., Viscom Int'l

Inc., v. YouTube.Inc., 253 FRD 256 (2nd Cir. 2008)(It is the
actual search function source code that is a trade gecret);

Mikkelsan Graphic Eng'g v. Zund Am. Inc., 2011 US Dist. LEXIS

141548 (7th CIr 2011)(Patent infringment is not bauwsed on a
discriptive function but on the actual source code of the search

function).
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Agencies Must Redact Portions Of Records

If Doing:-5c Renders Them

Available For Disclosure

See e.g., City of Lakewood v. Kopesnig, 182 Wn2d 87, 94, 343 P.3d

335 (2014),

"Consistent with its purpose of disclosure the PRA
directs that ites exemptions must be narrowly construed, RCUW
42.56.030, and that'an agency must produce othewise exampt
records insofar as redactions renders esny and all exemptions
inapplicable.' Resiudent Action COuncil, 177 Wn2d at 423
(citing PAWS II, 125 Wn2d at 261); See RCW 42.56 210(1);
o070 00

See slso e.g., Ameriguist Mortg. Co. v. Office of the Attorney

General, 177 Wn2d 467, 487, 200 P.3d 799 (2013). A court may
even allow for the inspection and copying of exempt record 1f it
finds 'that the exemption of such records is clearly unnecasssary
to protect eny individual's right to privacy or any vital

government function. Ameriquest Mdrtg., 177 Wn2d at 487 (eciting

RCOW 42 56 210(2)). Additionally, the agency involved must also
provide a brief explanation of sufficient explanstory information
faor the requester to determine whether the exemption was properly
invoked as well as to allow for meaningful judicisl review. See

Kgenig, 182 Wn2d at 94-95 (citations omitted).

The Failure To Provide A

Proper Brief Explanation

Constitutes An Improper Response
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See 2.g.. Sanders v. State, 169 Wn2d B27. B4E. 240 P.3d 120

(2010),

"The PRA entitles a.. party. 'sesking the right to
inspect or copy eny public record or the right to receive a
rz2sponse to a2 public records rzouest.' to costs andg
resasonable attorneys fees. RCOW 42 55 550(4)(emphasis
added) . Ths brief explanstion raquirement is one aspect of
the 'response(s]' referr=sd to in this provision. See RCU
4Lz 56 210(3). " (footnotes omitted).

Remembering that ?[t]he PRA 'treats a failure to propsrly respond

as a degnial." Neighborheood Alliance, 172 Wn2d at 721 (citatians

emitted). And thst "good faith reliance on an exemption dosgs not

preclude imposition of [PRA] penslties.® lWede's Eastside Gun

Shop, 185 Wn2d et 283 (citstions omitted). Petitioner would also
ask the Court of Appeals to note in ites review of this case that
our Supreme Court found the mxact same nrocess used in this case
by the DOC was unlawful when used by the Attorney General's

O0ffice agsinst Justice Sanders in Sanders v. State, 169 Wn2d 827

(2c10).

Do The Redactions Taken

Constitute An As Applied Violatian
0f The PRA Under RCW 42.56.550(1)

(a) Per Se Violation

R simple comperizson of two identical provisions redacts in
different ways demonstrates a per se violation of the

prohibitions against wrongful withholding under 42.56.550.(1).
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We simple need to look at Appenrix 2 01 on page 24 of PDU-
411055, and Appendix 2 01 1 on page 32 of PDU-41055 (Sez Opening

Brief, Exhihit 3; Response, attachment F).

While Appendix 2 01, "SERVICE® is redacted with a blocksed
cut s=ction using the nmumerircal identifier of "20Y, which the DOC
uses for claims of éecurity information under the authority aof
RClW 42 .56 2L0(1), anmd 420(2) However, the samz provisions in
Aponendix 2.01 1 "SERVICEY on pages 32 of PDU~&1055, (Opening
Brief, Exhihit 3 Response, Attachment F), is redacted

differezntly using the same statutory exemptions claim.

So, tha unredacted portion of Appendix 2.01.1, ("Keyword
Search function may be edited at any time.'), does not qualify
for withholding under eithar RCW 42 54.240(1) or RCU
L2 .56 4Z20(2), then a clear demonstration of violavtion of RCUW
42.56.550(1) is made with regard to the improperly redascted
provision contained in Appendix 2.01 being unlawfully withheld

frem inspzction or conying.

So The Clsimed Exsmptions

Clearly Do Not Apply

First, the unredacted partion caontained in Appendix 2 01 1
demonstratas that the identicel provision in Appendix 2hD1 that
was -redacted doms not contain either specific intelligence or
investigative records. So, the redected portion of Appendix 2 01
alzo does not, and cannot gqualify z2s exempt under ROW

42.56 240(1) becsuse that statutes qualifiers sre not met
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Second & keyword search function is not a threst asessment.
Nor does it peftain to escape or emergency plans for an
institution. Sa once again teh claimed authority te exempi and
withhold vis redaction under RCW 42.56 420(2) does not aspply
because the record in guestion does not meet the statute's

qualifiers to be exempt in whole or in part.

Since Neither Claimed Exemptiion Apply

The Redacted Portions 0Of Appendix 2.01
Constitute An Unlawful Withholding
Under RCW 42.56.550(1)! '

Agencies must redsct portions of records if doing so renders

them aveilable for disclosure. S5ee e.g., City of Lakewood v.

Koenig 187 Wn2d 87. 94, 343 P . 3d 335 (2014,

"Consistent with its purpose of disclosure, the PRA
dirscts that its exsmptions muyst he narrowly construed RCUY
42 54 030, and that 'an agency must produce otherwise exempt
records insofar as redection renders any and all exempticns
in applicable.' Resident Actions Council, 177 Wn2d at LZ3
(citing PAWS IT, 125 Wn2d at 261); See RCW 42 56 210(1);
.o70."

S5ge also e.g.., Ameriquist MOrtg. Co. v. Office of the Attorney

General ., 177 Wn2d 467 487, 300 P.3d 799 (2012). The agency
involved must also provide a hbrief esxplanation of sufficient
explanatory informatiaﬁ for requester to determine whether the
exemption was properly invoked) as well as to allow for
meaningfull judicial review. See Koenig 182 Wn2d at 54-95

(collecting casss).
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A

(b) Because The Response Was Incomplete

Plaintiff's Rights Were Violated.

The Plain lannguage of RCUW 42.56 550(4) provides & causs of

action on “the right to receive a respunse.” John Doe A v. lWash.

State Patrol, 185 Mn2d>363:.386 (2015). In Koenig 182 Wndd at S0

our Supreme Court said:

"An agency vioclates a requestor's right to recsive a
respunse when it withholds or redacts public records without
articulating 2 specific applicabls exemption and. providing a
'brief explanation of how the exemption applies to the
record withhled.' RECW 42 .56 210(3) .4

Now, the DOC having failéd to provide'a proser ‘brief
explanation® as required by RCW 42.56 210(3); 520, and poc
Policy 280.570(IIT)(A)(4), the agency violated the Act by its
improper resédnse aboup'its fedactions. This entifles plaintiff
ts a recovery of ail casts and fee he incurred in pursuing this
action undar RCU 42,55.550(4). Addiiionally, because some of the

records were wrungfully withheld in this reguest a daily pernalty

is necessitated. See Neighborhood Alliance, 172 Wn2d at 724

(citing Sander=z, 169 Wn2d at B59-61).
.Plaintiff Williams now asks the court to note that the DOC
in its Response Brief included as Exhibit 1 a Declaratien of the

DOC's Hesd ¢f its Public Records Unit, Denisg Vaughn. In this
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decleration Ms Vaughn procides what Qauld constituty the reguired
"hbrizf explanation" of the redactions. (See Declaration qf Denise
Vaughn pgs 5-7). While plaintiff believes that Ms Vaughn's
“gexplanations" are demonstrated to he untrue by the ahbave
analysis cumparing the identical caontractual provisions contained
in Appendix 2.0%, (redected) to Appendix 2.01.1 (unredacted),
and application of the claimed zxemptions. Her belated
explanations demonstratg that-the DOC is abls to provide the
regquirsd brief explanations when forced to, but there is a
difference berween abllity and desire. The PRA requires a briaf
explanation even if it is incovenient or embarassing to do so.
Sez Sargent, 179 WUn2d at 386-87, citing RCU 42.56 550(3). It
should alsc be noted tﬁat this belated explanation does not

eviserated the remsdial provisions of the PRA  See Bartz v. Dept.

of Corr, 17% WnApp at 53¢ (citing Neighborhood Alliznces 172 Wn2d

at 727); Kittap Cnty Pros. Attr'ys Guild v. Kitsap County, 156

uhApp at 118.

C. Mr Williams Is Entitled

To The Recovery 0f All Casts

He Incurred In Pursuing This Acticn

Under RCW 42.56.550(4),

"Any person who prevails aceinst an agency in any
action in the courts =s=eking the right to inspect or copy
any public record ar thz right to receive a response within
& rassongble amount of time shall be awarded all costs,
including reasaonzshble sttorney s fe=es, incurr=2c in connection
with such legal actiogns.® :
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See also e.g., Residént Action Council v. Seattle Hous. Auth.,

177 Wn2d 417, 432 (2012)(”'[A]ny person who prevails against an

agency is awarded costs and fgecs.").

Recovery of Costa Also

Applies To Appellate Actions

See e.g.,S5argent v. Seattle Police Dept., 176 Wn2d 376 402
(2013)(%RCW &42.56 550(4) madnates provision af ‘all-costa
including reasaonable apporney fees, incurred in connection with
such legal action ' to the party who prevails against‘an agency in

a PRA claim. the language includes [] fees incurred on appeal.").

And Retroactively Applies To.

The Trial Court Actian

3]

See e©.g., Francis v. Dept. of Corr., 178 Wn2d 42 47 (2013),

"Because the cost-shifting provisions is mandatory, uwe
reverse the trial court's denial of Francis' request for
cost and remand for award of the reasonable costs Francis
incurred in litigating his claim, both in the trial court
and on appeal.’ -

See alsw Adams v. Dept. of Corr.. 189 WnApp 925, 956 (2015) ("RCU

42 .56 .550(4) provides that al casts and fees shsll be awarded to
‘{alny person who prevails' in any action under the PRA. Becszuse

Mr Adams has pravesiled he is entitlsd to all costs reasonably
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ingurred in litigating the abpeal.”). See also e.g., City of

Lakewood v. Koenig 182 Wn2d 87 §7-88. 343 P.3d 335 (2014),

“Thz plain language of the PRA providss that costs and
reasonable attorneys fees shall be awarded tao a reguester
for vindicating ~th=s right to receive a rssponse.' RCU
42.56 550(&). In Sanders we rejectéd the State's argument
that the only remedy for the State's insufficient

‘withholding index was to compel an explanation of the
exempticns. 1689 Wn2d at B47. We found that interpretation of
RCW 42.56 A50(L4) would contravene the PRA's purpuse becausa
an agency would have no incentive to explan 1ts exemptions

fromt ‘he outset.' and " [t]lhis forces requesters te resor: to
litigation ., which allowing-the ag=ncy to escasz sanction of
any kindg.' Id. (citing Spokane Researcn & Def. Fund v. City

of Spokane, 155 Wn2d 89, 103-04, 117 P.3cd 1117 (2005)). UWe
declaine to depart from Sanders."

~

Mr Williams Should Now Be Considered

The Prevailing Party

For Several Reasans

First, becausz the DOC usasd its ability to provide zan
estimate of time to disclcse in order to unlawafully delay the

production of reccrds. See Wade's Eastside Gun Shop, 185 Wn2d at

285, ("[Agzncys] cannot use th(e] estimated date as an excuse

o

mithhold_records.“).

Second, becasue Mr Williams has demognstrated that the
redactions taken in Appendix 2.01 have beesn demonstrated to have
be unlaufully taken hecause the plain languagz eof the identical

‘but unredacted araovisions of Appendix 2 01.1 and comparing it to

Upening Pg.27



the claimed statutory exemption demonstrates the sxemptions do
not apply to the redacted materials and constitute an unlawful

withnolaing.

Third becau«e ‘the DOC fesiled 1o proonsrly rcsspond hy
providing Mr Williems with a "breif explanation® in addition to
the gensric and broad statutory exemption they claimed. Doing so
violated DOC Palicy 280 510.(ITI)(A)(L), and the statutory
provisions of RCUW 42.56.210(3); .520, and canstitutzs a failursz

tu provide a praper response by not providing the reguired biref

explamation. S5e2 Sanders, 159 Wn2d at 84B; Neighborhood Alliance.

172 Wn2d at 72%-25 n.14 (descrihing that ' an impropzr ra2sponse
gntitles a plzintiff ta at least the recovery of all caosts and

fess he incurred in pursuing a PRA actiaon).

D. The DOC Acted In Bad Faith

Entitling Appellant To Penalties

Undar RCW 42.56.565(1) prison inmatss are not entitlad to an

avard of daily penalties for violation of the PRA unless the

agency acted in bad faith. See e.g., Adams v. Dept. of. Corr., 189

WnApp 925, 837-38 (2015)(anslayzing the bad faith reguirement
under- RCW .42 56 565(1)). However, the Legislature failed to
define what bad falth was. The left the courts to have_to craft a
functisnal dsfinition in order tec rule on PRA actien brought by

inmates.,
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The first case to do so was fFrancis v. Dept of Corr., 178

WnApp 42 62-63 (2013),

"The. nistory of RCW 42.56.565(1). its statutory
contaxt, and the purposes of the PRA amd this particulsar
provision require a broader reading of the term 'bad faith'
than the Department prooozes. To be more caonsistent with
these sources of authority, we held thst failure to conducs
a reasonable sezrch for requested records also supporis a
finding of ‘bad faith' for purposes of zwarding PRA
penalties to incarceratzd requsasters. In a2ddition to other
species of bed faith, an agency is .lieble, though, if it
fails to carry out a records search consistent with its
proper policias and within the broad canopy of
reasonableness .t '

See alsu Adams, 189 WnApp at 938 (citing Francis 178 WnApo at

63) .

Next. Divisicn Thres of our Courts of App:alls made several
decisions further dafining bad faith. in the czntext of the PRA

See e.g.. Adams, 18% WnApp a1t 92Z8-3C

#In Faulkner, this court held that bad fai'h in the PRA
context incocsperatss & highe: l=vel of culpanility than
simple or casual negligencs,' and is 'aszociatad with the
most culpsble acts by an agency.' 183 WnApp at 103 105.
Reccordingly, to establish bad faith, an inmate ‘must

~demonstrate g uillful-dr_uanton act or amission by the
agency.' Id. at 102Z. Citing Black s Law Disctionary 1719-20
(9th Ed. 20809), the court explainsd that wanton’' means
"[ulnreasonabhly or malicously risking harm while bheing
utterly indifferent to the conssquences.' Id. at 103-064."

The Faulkner court encompassed the Francis decision =22 to5 meeiing

its standard of bed faith stating at Faulkner, 182 UnApp at 105,
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"Francis is an example of a wanton act made in bad
faith. the agency knew it had a duty to conduct an
adequate search for requested records but instead perfaormed
a cursory search and delayed disclosure well short of even a
genarous reading of what is reasonsble under the PRA.'
Francis, 178 WnApp at 63." »

Using This Standard Of Wrongdoing
The DOC Committed
Several Acts Of Bad Faith

First, the DOC knew it had duty under the PRA to provide its
fullest assistnace and most timely action on requests. In
addition it muet not use its ability to provide an estimate of

time to disclose to delay production. See Wade's Fastside Gun

Shop, 185 Wn2d at 289 . However, as previous argued the DOC's
agent handling this reguest violated these duties. While sending
Mr Williems a timely S5-day response latter and providing an
estimate of time to disclose of 33 busines days, (45 business
days), shes obtained the raéponsive record the same day, within

hours of requesting it,

Ms Rivera then made the willful or wanton act or omissian of
sitting on the request until the very end of the estimated time
to disclose. At that time shez took 1/2 hour to redact and
discloss the respansive record. This delay was done in utter
disregard to Mr Williams right to receive the DOC's fullést
assistance and_most timely action on his reguest and denied him

the records for a period of time. The wrongdoing is further
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evidenced by the DOC while claiming workload cause the delay
failed to provide documanfation of any work activities with any
detail bsyond Ms Rivéra being aésinged approximately One (1) neuw
request a8 day to send out a five-day response and assigned the

search to others to effect.

Second, the DOC knew it has a duty under RCW 42.56 210(3);
.520 and DOC Policy 280.510(III)(A)(4) to provide a proper
respanse. Becsuse the claimed exemptions that ére not categoricsl
it must include a detsiled brief explanation of how gach claimed
statutory exemption applied to the avery redacted partion of the
responsive recaords. However, the DOC failed.to do so resulting in
Mr Williams being denied access to thz redacted provisions and
the proper response allowing him to determine if the redactions

were properly claimed.

This is a3 willful or wanton act or omission done with utter
disregard for Mr Williams rights under the Act to receive a
proper respaonce under the PRA. The very wording of DOC Policy
280 .510(III)(R)(4) demonstrafes that the DOC knews it has s duty
to provide a detailed brief explanation by, "(2) State how the
axemption applies to the information withheld,". This is to he
done in addition to: "(1) Citl[ing] the statute(s) that allow
redaction or withhaolding of the records, in whole or in part,”".
And "(3) Indlud{ing)] the page numbers or location within the

responsive document where content was redacted or withheld."
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The failure to explain is furhter highlighted by Ms Vayghn being
able to provide, albeit fslsely a brief explanation in her
Declasration attached to the DOC Response Brief. It resasonsbly

shows the failure to explain was because it is not convenient.

Thirdly, The DOC clearly made the willful or wanton act or
omission Df‘making falsé claims of astatutory exemption. This has
previously be demonstrated by comparing the redacted provisions
of Appendix 2.01 to the unredacted but identical provisions of
Appendix 2.01.1, and applying the plasin language of the
exemptiaons. Ms Rivera knew or should have knouwn the claimed
exemptions did not apply to the redacted provi;ions of Appendix
2.01 and unlawfully denied Mr Williams this porticn of the
respunsive records. She did so with utter disregard for the harm
she was doing to his rights under the PRA to receive responsive
recards. A fact that was compounded previously by using the

estimate of time to disclose to unlawfully delay disclosure.

All the above liéted willful or wanton acts or emissions
individually and in combinstion were done with utter disregard
for Mr Wiliams! rights under the PRA. So, individually or in
ccmbin;tiun thay constitute bad faith for purposes of RCU
42.56 .565(1) and entitle him to an award aof app?opriate daily

penalties under RCW 42.56 .550(4).
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E. The Court Should Auward
High-End Daily Penalties

The court uwithin its sound discretion is autharized to sward
a peanlty amount not to exceed $100/day under RCW 42.56 550(4).
However, our Supreme Court has determined that such penaslty may

be made on the basis of each request, violation of the act, group

of record or eBven on a per page basis. See lWade's Eastside Gun
Shop. 185 Wn2d 270 (2016). In calculeting the daily penalty

amounts this court should consider thes non-sxclusive Ygusoufian

factors.

As Applied To The Case At Hand

1. The DOC used its estimate of time to unlawfully delay
disclosure far 45 days denying Plaintiff Williams his right to
inspect or copy the record by unreasonable estimate of time to
discluse. Thg DOC the waitéd until after the request was closed
and legal asction filed to provide a brief explanation far tha

partially withheld records as part of its Response Brief.
2 The DOC clearly did not comply with the provisions of the
PRA or its ocun Policy regarding the PRA by failing to provide any

brief explanation for the redactions.
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3. While the DOC has a stellar training program regarding
the PRA it amogunts to symbulism over substance. While DOC
employees know what is recguired of them; the Agency and it s
supervisors fail to enforce its policies and treining. This is
demonstrated by the DOC repeatedly in multiple actions with tha_
Piaintiff admitting that no DOC employee has ever bzen sanctioned
or had corrective action taken for failing to comply with the

PRA, sven when non-compliance is intentional.

4 Thes explanatiocn for non-compliasnce with the PRA is cnce
again "workload". However. again the DOC demonstrates a workload
that whould cause private citizens to cguestion why these DOC
staff are getting paid because the workload amounts ta oneg (1)
naw PRA recuest to each ﬁublic Recﬁrds Spacialist per day which
they have to provide & bH-day response letter and assign -the

search to other DOC stsff to conduct.

5. This action contains multiple willful or wamton acts or
cmissions by the DOC ail of which wers done with utter disrsgard
for pleintiff s rights under the PRA This includes what can only
be discribed as intentianasl naon-compliance with its oebligation to
providae a brief EXQlanafion for ali non-categorical exemptions
discribing how they apoly to any wholly or partially withheld

records
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6. The DOC demonstrated dishonesty in its cluims of
statutory exemption as related to the resdacted provisions of
Appendix 2.01 which werae unlawfully withheld, as well as its

claims of overwaork.

7 The DOD is ﬁhe State's 2nd largest agency and has both
massive rescurces giveﬁ it and a history of failing to comply
with legsl restrictions placed of it and employes misconduct. As
such any unlewful conduct by the DOC is of great public
importance . Becsuse of the insulation from its general misconduct
provided the DOC it aonly responds to the highest and harshest

penalties placed on it

Thus, when looking at the DOC's sction in their sntirity
this Court should sward an amount of $100/day for 45 days for the
temporary denial of the right to inspect or copy recuested
records uwhich ogcecured due to the sgency providing an unreassonabnle
estimate. of time to disclose snd then using to to deny its
fullest assistancs and most timely production reguirsmants. The
COurt should also award $100/day for the unlawful denial ﬁo
insnect or copy the unlauwfully withheld provisions of Appendix
2.01 and any other wrongfully redscted provisions which as aof - the
datg of this filing have still beegn unlawfully withheld amounting

to days and counting.
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IV. CONCLUSION

4.1 This Court should find violastion of ths PRA far the
temporary denall of plzintiff s right to inspect or copy
requested records via the ageny using an unreasonable estimate of

time to unlawfuly delay disclosure and production.

4 2 The Court should find violation of the PRA for failure
to pruvide & proper responce and silent withholding of redacted
rzcoros becausz the DOC in vielstion of RCW 42 56 210(3); 520
and DOC Pelicy 280.510 failed to provide the required brief
explanation of how its claimed statutory gxemptions apply to the

redacted provisions.

4.3 The Court should find viclation of the PRA for the
unlawful denial of plaintiff right to inspect or copy the
razdacted portion of Appendix 2 01 aon the basis on non-applicable

statutory exemptions.
4 4 The Court should awerd pleintiff ell costs and fess he
incurred in pursuing this s2ction in both the trial court and an

appeal

4 5 The Court should make a finding of bad faith under RCUuW

42.45.58%(1) and award plaintiff daily penalties.
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4.6 The daily penalties should include $100/day for 45 days
totaling $4500 for unlewfully albeit temporarily denying the
right to inspect or copy records by unreasonable estimates of

tiem to discloss.

4.7 The court should also awerd $100/day for days
which the DOC enied plaintiff his right to ihspect oL caopy
Appendix 2 01 and other redactad provisions via claims of npnon-

applicatble statutory eaxemptions.
L 7 This Court should issus Declaratory and Injuctive Relief

directing the DOC to provide & brief explanation for all nan-

categorical claims of exemption.

V. DATH & VERIFICATION

I, Mcihael W. williams under penalty of perjury under the
laws of the State of Washington do hereby declare the foregoing
to he true and correct to ang bast of my knowledge I'alﬁu
declsre this on this day I ceause altrue caopy of this pleading to
be sent to the sttorney of ;ecard for the DOC, Asst. A.G. Marko

Pavels 1in accorcance with GR 3 1 by institutional legal mail.
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Dated this 2&Hth dsy of Juns, 2017 at the Coyote Ridge Correctiians

Center city of Connell. Franklin County, Washingtan

RfFaespectfully Submitted

Micha=l 8 Williems DOCH BH294H

Petitiaoner, Pro ss=

Openbing Brief Pg.38



DY "“’m‘i i DECLARATION OF MAILING |
WL -3 AL ar31  CoOA No. S0079-5-IL

39
ST*“’? cInF ‘LM" ﬂl\\\\*\l U U\llu\w ¢ on the below date, placed in the U.S. Mail, postage

nvelope(s) addressed to the below listed individual(s):
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I am a prisoner confined in the Washington Department of Corrections (“DOC”), housed
at the Coyote Ridge Correctional Complex (“CRCC”), 1301 N. Ephrata Avenue, Post Office Box
769, Connell, WA 99326-0769, where I mailed said envelope(s) in accordance with DOC and '
CRCC Policies 450.100 and 590.500. The said mailing was witnessed by one or more staff and
contained the below-listed documents.

—_
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o b

I hereby invoke the “Mail Box Rule” set forth in General Rule (“GR”) 3.1, and hereby
declare under penalty of perjury under the laws of the State of Washington that the forgoing is
true and correct.

DATED this 2%  dayof Jwav_ 20 | 7 at Connell WA.

Signature 7//,47/
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