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A. ARGUMENT IN REPLY

1. GILBERT’S OBJECTION TO EXHIBIT
24 - ATUPPERWARE CONTAINER - IS
ADEQUATELY PRESERVED FOR
APPELLATE REVIEW

In its response, the State argues that Appellant Shane Gilbert
challenges only admission of Exhibit 21 in the Assignment of Exrrors but did
not assign error to admission of Exhibit 24. Brief of Respondent at 21 n. 4.
In the appellant’s brief, Gilbert argues to this Court, infer alia, that trial
counsel was ineffective for failing to move to suppress a Tupperware
container designated at trial as Exhibit 24 along with other items found in
atmetal box. Briefof Appellant at 20, 22. The State engages in a hyper-
technical reading the Rules of Appellate Procedure and argues that the
appellant’s argument challenging Exhibit 24 should be rejected.

Case law holds that the rules of appellate procedure should be
liberally interpreted to promote justice. State v. Olson, 74 Wash.App. 126,
129, 872 P.2d 64 (1994), aff'd, 126 Wash.2d 315, 893 P.2d 629 (1995)
(citing RAP 1.2(a})). Olson is compelling authority on this point. In Olson,
the State appealed the trial court's dismissal of its case against Olsen. But
the State failed to appeal the order suppressing the evidence or to assign
error in its appellate brief to either the dismissal order or to the court's
findings of fact and conclusions of law. The State, however, did include in
its brief arguments with references to legal authority regarding the
suppression as well as assignments of error that challenged the basis for the
suppression. Division One of this Court held that technical violations of the
rules of appellate procedure will not ordinarily bar review when the nature
of the challenge is perfectly clear and the challenged finding is set forth in
the appellate brief. Ofson, 74 Wash.App. at 128 (citing State v. Williams,




96 Wash.2d 215, 220, 634 P.2d 868 (1981)). The Ofson court also ruled
review was not barred because the respondent had not been prejudiced by
the State's errors and RAP 1.2(a) promotes a liberal interpretation of the
rules to “facilitate the decision of cases on the merits”. Oison, 74
Wash,App. at 129,

In this case, the appellant’s brief is sufficiently clear for the State to
respond to the issue, which it has. The State has not been prejudiced and
the review process is not impeded by an alleged technical inadequacy in the
appellant’s opening brief. Because the challenge to the Exhibit based on
ineffective assistance of trial counsel is clear, this Court should review the
appellant’s argument related to the Exhibit on its merits.

B. CONCLUSION
For the reasons stated herein, and in appellant’s opening brief, the

appellant respectfully requests this Court to reverse the conviction,
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