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I. INTRODUCTION/STATEMENT OF CASE/FACTS/
AUTHORITES/ ARGUMENT

This is the third Guest v. Lange et al. appeal. Because this is a Guest
v. Lange et al. ‘subsequent’ appeal in the same case, pursuant to RAP
12.7(d) and RAP 2.5 (c) (2) without any Guest waiver of the Guests’
contention that the CR 54(b) Guest v. Lange et al. case is not final yet or the
Guests’ lack of jurisdiction challenges, the Court at the instance of a party
as here by the Guests may change its decision and review the propriety of
an earlier decision of the appellate court in the same case and, where justice
would best be served, decide the case on the basis of the Court’s “opinion
of the law at the time of the later review”. Appendix (“App.”) A, Al-2
(annotations by Guest).

Although as indicated below, it is the Guests’ contention that the

CR 54(b) Guest v. Lange et al. case was not final in 2014, 2016 or in 2017
and is not final today invoking RAP 2.2(d) on numerous grounds (App. A,
page A-3), Appellants Christopher Guest and Suzanne Guest (“Guests” or
“Guest™) also alternatively invoke RAP 12.7 (d) and RAP 2.5(c)(2) as
justice will best be served limiting and restricting any application of any
Guest v. Lange law of the case doctrine against the Guests under the facts,

circumstances and applicable law. As lack of jurisdiction is dispositive,

the Guests will address the lack of jurisdiction issues in this Introduction



section. A superior court’s lack of subject matter or other jurisdiction can
be raised at any time, as well as a question regarding an appellate court’s
jurisdiction at any time in an appellate court pursuant to RAP 2.5 (a)(1)

and RAP 2.5(a):

A party or the court may raise at any time the
question of appellate court jurisdiction.

Because the superior court did not have subject matter or other
jurisdiction over David Lange and Karen Lange’s (the “Langes” or
“Lange”) purported quiet title and injunction counterclaim against the
Guests or the Langes’ ‘defenses’ against the Guests’ lawsuit to eject the
Langes from the Guests’ Lot 5 property and remove the Lange constructed
deck from Lot 5 under Chapter 58.17 RCW or 36.70C RCW, with respect
neither did this Court as more fully outlined below.

In Halverson v. City of Bellevue, 41 Wn. App. 457, 461, 704 P.2d
1232 (1985), the Court made it clear in 1985 before the Spinnaker Ridge
Development subdivision final plat was approved and filed and recorded in
January 1986 that superior and other courts do not have any jurisdiction or
any authority to alter or amend a subdivision final plat under Chapter 58.17
RCW. By legislation, and separation of powers, only the local legislative
bodies that approved the final plat have jurisdiction and authority to alter or

amend a recorded subdivision final plat under RCW 58.17.100.



Any SR Lot 4 owner ‘deck’ easement of any kind or form on any
part of SR Lot 5 was and is in direct violation of the January 31, 1986
recorded SRD 58.17 RCW final plat, and is not a lawful or a legal
authorized land use under RCW 58.17.215 and Chapter 58.17 RCW. Under
RCW 58.17.215, the only lawful and legal land use of the Spinnaker Ridge
Lot 4 and Lot 5 property is mapped, surveyed and graphically depicted on
the SRD final plat. To alter that only lawful and legal land use, the Langes
were required to file an application with the City pursuant to RCW
58.17.215 and comply with all of RCW 58.17.215 mandatory procedures
and process which would have involved a public hearing and mandatory
signatures, including the Guests’ signatures, to create a valid final plat
Lange easement on Lot 5 by altering the final plat. The Langes could and
would not have obtained the Guests’ signatures to violate the SRD recorded
final plat or the original recorded CC&Rs as evidenced on the plat itself
were recorded on January 31, 1986. RCW 58.17.215; CP 251, App. LM
and N.

In Jordan v. Nationstar Mortgage, LLC, 185 Wash. 2d 876, 883,
374 P.3d 1195, 1199 (2016), the Washington Supreme Court cited to and
relied upon State v. Nw. Magnesite Co., 28 Wash.2d 1, 26, 182 P.2d 643

(1947) for the principle of law that it is “the general rule that a contract



which is contrary to the terms and policy of an express legislative enactment
is illegal and unenforciblef[sic]”.

As evidenced by the recorded SRD final plat, Appendix L, and as
admitted by the Langes at the July 2014 Guest v. Lange jury trial, there are
no SRD final plat Lot 4 easements of any kind on any part of SR Lot 5.
David Lange admitted at trial that he knew where the shared Lot 4 and Lot
5 northwest to southwest Lot property line was at all times. RP 7/9/14 at
46, lines 3 — 14. So did Karen Lange. RP 7/9/14 at 156 line 23 to 157 line
1. That absolutely straight Lot 4 and Lot 5 property boundary line as not
been altered, adjusted, moved or changed. An excerpt of the SRD final plat
showing the location of Lot 4 and Lot 5 and the absolutely straight Lot 4/Lot

5 boundary line is below:

The Langes further admitted through David Lange at the July 2014

Guest v. Lange trial that their 1993 SR Lot 5 warranty deed did not include



any 1987 recorded Lot 4 owner ‘patio or deck’ easement on Lot 5. RP
7/9/14 at 112: 3 to 113:24.

Although no Lange easement on any part of Lot 5 was legal or
enforceable under the January 31, 1986 recorded SRD final plat, the 1947
Magnesite Supreme Court stare decisis opinion and the 2016 Jordan case
as contrary to the terms and the policy of the 58.17 RCW express legislative
enactment (in addition to the forged 1987 easement document), the
Spinnaker Ridge Lot owners have gotten around 58.17 RCW and the
Spinnaker Ridge recorded final plat by using a “friendly neighbor
understanding”, i.e. permission, consent and a license, between owners
allowing some Lot owners to have decks crossing over Lot boundary lines
onto another’s property. CP 292, 293. The Guests, however, did not give
the Langes permission to build a deck on their Lot 5 property and did not
give the Langes’ permission to use any part of the Guests” Lot 5 land. Under
the SRD recorded final plat, Jordan, Magnesite, Halverson, the true
original January 31, 1986 recorded Association CC&Rs admitted at the
Guest v. Lange trial by the court as a Court Trial Exhibit, identified by
Appellant Guest at trial as the original CC&Rs, that did not have any
‘encroachment easement’ provision. It is only the original January 31, 1986
CC&Rs that are relevant and operative under 58.17 RCW and RCW

58.17.215 as a condition of approval of the SRD recorded final plat.



David Lange admitted at trial that he had reviewed an excerpt of the
Spinnaker Ridge Development subdivision Gig Harbor, Washington final
plat before and in the process of the Langes purchasing Lot 4 and the Lot
4 Main Sail Lane house. He admitted at trial that he knew and understood
that the Spinnaker Ridge Development subdivision (“SRD” and “SR”) final
plat was a governing document for the Spinnaker Ridge Association and lot
owners. RP 7/9/14 at 128, lines17-23.

In Halverson, the Court of Appeals held that the law was clear under
RCW 58.17.100 that the Legislature has granted the authority to amend and
thus alter plats to the legislative bodies which in this instance is the City of
Gig Harbor (the “City”), and not the courts. If a timely appeal of arecorded
subdivision was filed, as it was in Halverson, the only authority that a court
has is to set aside the plat as invalid but a court did not and does not have
any other to alter or amend a subdivision final plat. No appeal was filed in
1986 regarding the January 31, 1986 recorded SRD final 58.17 RCW plat
approved and certified by the City mapping and surveying the SRD final
plat property and all of the approved SR Lots. There is no Lot 4 deck or
any other easement on Lot 5 on the SRD recorded final plat. With respect,
no court can create a Lange Lot 4 or a Lot 4 deck easement on any part of
Lot 5 that does not exist on the recorded SRD Pierce County Auditor final

plat.



Once a subdivision final plat is recorded, in the absence of a timely
appeal which was thirty days in 1985 but is now only a 21 day period to
appeal under RCW 36.70C.040(3) under the Land Use Petition Act
(“LUPA™) the only opportunity that a Spinnaker Ridge Lot owner or the
Spinnaker Ridge developer had to add or superimpose any deck or any other
easement one Lot onto, over, or on another Lot was to file a 58.17 RCW
application with the City to alter the Spinnaker Ridge recorded final plat.
or has to use or to created

Although this appeal arose as a result of the Lange RCW 4.28. 320
Motion to cancel eight (8) Guest recorded documents with the Pierce
County Auditor, the Guests alerted the superior court that it did not have
subject matter jurisdiction over the Langes’ counterclaims. The superior
court rejected these assertions. RP 2/24/17, pages 1-8. Jurisdiction is
essential. If a court did not or does not have jurisdiction any and all orders,
rulings, decisions, acts and judgments are null and void and must be
reversed and vacated even though a mandate has issued. Bour v. Johnson,
80 Wn. App. 643, 647, 910 P.2d 548 (1996)(a Division 2 opinion, “a
judgment may be vacated if there was no subject matter jurisdiction, even
though a mandate has been issued”, jurisdiction over the subject matter of
an action “is an elementary prerequisite to the exercise of judicial power”,

a judgment “is void if entered without subject matter jurisdiction”); Acshe



v. Bloomquist, 132 Wash. App 784, 133 P.3d 475 (2006)(a Division II
opinion, building permits are land use decisions and subject to 36.70C RCW
and LUPA).

Any attempt to alter a recorded subdivision final plat after filing
required compliance with the mandatory terms and provisions of Chapter
58.17 RCW, and ultimately after 1995 with 36.70C RCW statutes with their
strict 21 day land use petition “LUPA” deadline from 1995 forward
requiring the filing of a LUPA petition with a superior court naming the
local legislative body as a named party and any other affected person or
entities after a party had exhausted his, her or its administrative remedies.
CP 253-262. If a party did not exhaust its 58.17 RCW administrative
remedies first as a prerequisite as required by legislative enactment, any
36.70C LUPA petition was, would be and is barred. Id. The Langes did not
exhaust their administrative 58.17 RCW remedies, i.e. submitting a RCW
58.17.215 application to alter the SRD recorded final plat, before
constructing part of a Lange deck on part of Lot 5 in April 2011 on the
Guests’ Lot 5 property over the Guests’ known objections when the Guests
were out of state.

RCW 58.17.215 mandatory legislative enactment procedures and
substantive due process and other required and mandatory process required

that any person interested in altering the January 31, 1986 recorded SRD



final plat obtain SR Lot owner or unit owner signatures on any RCW
58.17.215 application to alter a recorded subdivision final plat submitted to
the local legislative body as clearly identified in RCW 58.17.215. As a
prerequisite and a condition precedent before the next RCW 58.17.215 step
in the process could be reached, the Langes would have had to obtain both
Guest signatures on any Lange RCW 58.17.215 application and/or in an
agreement by any and all SR Lot owners to violate the provisions and terms
of the original Association CC&Rs filed and recorded with the Pierce

County Auditor on January 31, 1986. App. O.

The subsequent August 8, 1986 alleged Association CC&Rs' were
not the original Association CC&Rs, and therefore even if valid which the
Guests denied at the July 2014 trial, and therefore were and are irrelevant

with regard to RCW 58.17.215. The Langes misled the Guests and the

! The Guests recently received City RCW 42.56 Public Record response documents that
the SRD developer and its attorneys stipulated to and agreed that the developer and the not
yet incorporated Spinnaker Ridge Association would not amend or alter any of the original
City approved Association CC&Rs which were recorded on January 31, 1986 after the City
approved them until after there was a public hearing on any potential Association CC&Rs
regarding the same, and not before the City approved any amendments and/or restatements
first as a condition of the approval of the SRD preliminary plat and approval of the SRD
final plat. These mandatory conditions agreed to by the developer and its attorneys were
preliminary plat and ultimately SRD final plat approval conditions which were not met
with any subsequent January 31, 1986 original Association CC&Rs versions.
Accordingly, the August 8, 1986 and the 2007 alleged Association restated CC&Rs by
definition are null and void and were not properly adopted or enforceable, including any
August 8, 1986 ‘encroachment easement’ provision or Article.

10



courts that the original CC&Rs were the August 8, 1986 CC&Rs. App. O.
That was not a true fact.

Notwithstanding that no alteration, no new matter and no changes
could or can legally be made to any instrument already recorded by any
Washington State auditor as a matter of legislative enactment and law, the
January 31, 1986 recorded SRD final plat has a hand-written notation on
the lower left bottom corner that restrictive covenants were filed on January
31, 1986 with an Auditor’s file number. RCW 65.04.110. Without any
Guest waiver, that notation establishes on the face of the currently available
SRD recorded final plat as constructive notice to the public and to any
person or entity that the original SRD final plat and RCW 58.17.215
operative restrictive covenants were filed and recorded on January 31, 1986,
not on August 8, 1986.

By legislative enactment, the recorded SRD final plat is the only
Jlawful and legal subdivision of the SRD platted real property and the SRD
Lots, including Lot 4 and Lot 5, with the recorded surveyed and mapped
Lot boundary lines and dimensions of each Lot. The SRD recorded final
plat was filed and recorded earlier on January 31, 1986 than the original
CC&Rs as evidenced by final plat Auditor Document No. 8601310176.

App. O; RCW 58.17.215; CP 251; RCW 65.04.040.

11



The Langes were on constructive notice if not actual notice that the
original and the operative 58.17 RCW CC&Rs were the CC&Rs recorded
on January 31, 1986, not any subsequent alleged CC&Rs whether validly
adopted or not that included any ‘encroachment easement’ that did not exist
in the Association Articles of Incorporation or the original Association
CC&Rs (subject to the Guests® lack of waiver). Yakima County v. Yakima
City, 122 Wn. 2d 317, 388,58 P.2d 245 (1993)(all persons are charged with
constructive knowledge of the content of our state statutes).

As evidenced by City Ordinance 91, 95.2.3 and 5.2.3.4 attached to
the September 29, 2014 Guest Declaration in support of the September 29,
2014 Trust Motion to Vacate, existing and even proposed easements were
(and are) preliminary plat and ultimately City final plat land use decisions.
City Subdivision Ordinance 91 was in effect for thirty (30) years from 1966
until 1996. City Ordinance 91 was in effect in 1984, 1985 and in 1986
when the Spinnaker Ridge Development preliminary plats and the SRd final
plat were submitted to the City for review and approval.

The Guests have challenged and disputed the Langes’ standing
throughout. Clearly, any attempt to alter a recorded final plat — the key
word “attempt” - by the Langes involved and involves a land use decision.

In the absence of subject matter jurisdiction, any and all Guest v.

Lange/Lange v. Guest orders, rulings, decisions, and/or judgments or

12



opinions in the Langes’ favor were null, void ab initio, and invalid. The
courts have a non-discretionary duty and obligation to reverse and vacate
any Lange orders, rulings, decisions and judgments. Bour.

B. The Guest v. Lange Case Is Not Final

The Guests assert and contend that the CR 54 (b) multi-party and
multi-Guest claim Guest v. Lange/Lange v. Guest et al. case is not yet final.

For example, but not limited to, on September 29, 2014 the Guests
through then attorneys of record the Eisenhower Carlson law firm e-filed,
served and provided working copies to the superior court and had noted or
hearing the Guests’ Motion to Vacate any and all orders, rulings, and/or
judgments in the Coe Family Trust and related parties favor adverse to and
against the Guests.

The superior court did not enter any Order with regard to that
Motion which is still outstanding. Because the superior court did not enter
any Order with regard to that September 29, 2014 Guest motion, the Guests
did not have any Order to appeal. App. K, Guest v. Lange, footnote 8.

As evidenced by the Guests’ September 29, 2014 still pending
Motion, all the rights and all the liability of all the parties in the Guest v.

Lange et al. CR 54(b) action have not been adjudicated yet and the Guest v.

13



Lange action is not final yet. Accordingly, on that ground alone the Guest
v. Lange et al. action is not final yet although there are other grounds. &

C. This Is Not A Boundary Line Case

The absolutely straight SR Lot 4 and SR Lot 5 shared common
northwest to southeast Lot property boundary line evidenced on the
recorded SRD final plat has never been altered, adjusted, moved or changed.
The Langes owned SR Lot 4 immediately adjacent to SR Lot 5. The Lot 4
and Lot 5 property boundary line remains as straight today as it was in
January 1986 as evidenced by the January 31, 1986 SRD recorded final plat
which has not been altered pursuant to RCW 58.17.215 since it was filed
and as identified below in an excerpt from the final plat. CP 229- 230, in
particular lines 22- 5, 237 — 252, 251 and 252 in particular, 387-394; App.
L, M and O.

The Guests contend that the superior court (and correspondingly the
Court of Appeals) lack of subject matter and lack of other jurisdiction
includes lack of jurisdiction over any Lange alleged (but not properly pled)

‘quiet title’ counterclaim or any Lange request for an injunction against the

2 In April 2018 as part of Guest v. Lange motion proceedings, Lange appellate counsel
admitted for the first time in their filings that the September 19, 2014 Lange judgment
was not final yet and that the Guest v. Lange case was not final yet. It has also developed
that the Langes transferred title and ownership of SRD Lot to another or others either
during the pendency of the Guest v. Lange appeals no later than February 2016 or
possibly even before the July 2014 Guest v. Lange trial raising real party in interest,
additional Lange standing and additional Lange “unclean hands” Guest challenges.

14



Guests or any threshold jurisdiction over any Lange purported ‘defense’ to
any Guest claim and/or cause of action or any Guest request for any relief
and/or remedy at any stage of the proceedings pursuant to Chapter 58.17
RCW and 36.70C RCW Land Use Petition Act (“LUPA”) legislative
enactments and statutes as a matter of law. CP 237-240, 253-267; see also
CP 263-269 (which includes forensic document examiner, handwriting and
forgery expert Robert G. Floberg’s Declaration under penalty of perjury
and Mr. Floberg’s extensive Curriculum Vitae and expert report that the
sole signature on the recorded 1987 ESM, Inc. ‘patio or deck’ easement
document was and is “very probably” a forgery.

The Guests also contend as below that the Langes did not have any
standing in this case and, further, that due to the Langes’ “unclean hands”
that no court had or has any equity jurisdiction over the Langes or that the
Langes could even reach even if the Langes had a valid or an enforceable
easement on any part of the Guests’ SRD Lot 5 (which the Guests deny)
under well-established Washington Supreme Court precedent and stare
decisis opinions in place in the 1940’s and still good law cited by the
Supreme Court and the Court of Appeals today. See J.L. Cooper & Co., v.
Anchor Sec. Co., 9 Wn.2d 45, 71-74, 113 P.2d 845 (1941)(lack of clean
hands deprives a party of reaching any court’s equity jurisdiction, the courts

will not even listen to a party with “unclean hands”, no “court of law or

15



equity will enforce or give any right upon an illegal contract”, a court of
equity go still further “and refuse relief, even in cases of equitable right, if
the applicant has been guilty of fraud or misconduct in or about the matter
in respect to which he seeks relief”). InJ. L. Cooper, the Supreme Court held
that “unclean hands” is a “figurative description of a class of suitors to
whom a Court of Equity as a court of conscience will not even listen,
because the conduct of such suitors is unconscionable, i.e. morally
reprehensible as to known facts...”.

Also, the Guests further contend that the CR 54 (b) multi- party and
multi-Guest claim Guest v. Lange action and case was not final in 2014, in
2016, in 2017 or final today on numerous grounds, notwithstanding the
Langes’ and the superior court’s assertions to the contrary not only below
but also on remand. Fox v. Sunmaster Products, Inc., 115 Wn.2d 498, 502-
798 P.2d 808 (1990)(any and all orders or judgments in a CR 54(b) case
adjudicating less than all the claims is modifiable until all rights and
liabilities of all parties are finally adjudicated); App. D (annotated by
Guest). On September 29, 2014, the Guests filed and served a “Verified
Guest CR 59 Motion to Vacate, Amend And/Or Modify All Coe Family
Trust Related Orders And Judgments As A Matter of Law And To Enter
Judgments As A Matter of Law And To Enter Judgment In The Guests’

Favor” along with a Note for Motion scheduled for October 31, 2014, and

16



a Declaration with attached exhibits in support thereof, that included City
Subdivision Ordinance 91, effective from 1966 forward until 1996,
requiring under § 5.2.3 and 5.2.3.4 that any ‘proposed’ easements must be
laid out on any subdivision preliminary plat the precursor to the final plat
with dimensions. CP 3389-3403; App. B and C (annotated by Guest).
Although the Motion to Vacate was filed, served and working copies
were provided to the court, the superior court did not enter any order with
regard to that Motion although recognizing its existence, only entering an
Order on October 29, 2014, denying the Guests’ separate Motion and
request for Reconsideration. App. I. Accordingly, in 2014, 2016 and in
2017 and today all the claims and all the rights and liabilities of all the
parties have not been adjudicated yet in the Guest v. Lange case (in addition
to other grounds). Also, although the Guests’ September 29, 2014 Motion
for Reconsideration was filed by the Eisenhower Carlson law firm shortly
after 4:30 p.m. on September 29, 2014 and was identified as filed with the
superior court clerk at 8:30 am on September 30, 2014, the Guests’
supporting Declaration of Suzanne Guest was filed on September 29, 2014
beginning the filing process which the Guests understand is considered as
a course of dealing as a ‘continuation process’. See App. V and W
(annotated by Guest). Further, that September 29, 2014 Motion filing

included a Guest Motion to vacate the summary judgments in the Langes’
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favor and any other Lange Order, and also a Motion for the “Issuance of a
Mandatory Permanent Guest Removal and Ejectment Injunction. App. W;
CP 4082-4109 which the Guests contend was or would not subject to a CR
59 ten (10) day filing period.

See also CP 311 regarding a party’s failure to move to strike,
address or defeat a party’s affirmative defenses with citations to State ex
rel. Bond v. State, Schorno v. Kannada, and Stillman including here with
regard to the Guests’ Answer to the Langes’ Counterclaim affirmative
defenses. Without waiver of the superior court’s lack of subject matter and
other jurisdiction, the superior court did not permit any follow up trial court
Lange counterclaim motion practice following the July 2014 Guest v. Lange
trial as contemplated and agreed by the parties and the court after the jury
was dismissed. See September 19, 2014 Record of Proceedings, pages 1 —
13, and in particular 9:10: 15 — 12:4.

At the September 19, 2014 hearing, the trial court erroneously stated
at page 11, lines 18-21 that the end result was that “the title will be quieted
in the Langes to that area, this 5-foot area that we’re talking about. And the
case is closed, based on entry of judgment.”

An easement if an easement is legal, valid and enforceable is a
“nonpossessory right fo use another’s land in some way without

compensation.” Kave v. McIntosh Ridge Road Association, 198 Wash.

18



App. 812, 394 P.3d 446, 452 (2017). The land remains the property of the
titled owner, here the Guests’ property. An easement, if valid and
enforceable, is a right that is distinct from ownership. Accordingly, an
easement cannot be considered the land of the ‘easement holder’. Id.

The Guest v. Lange case was not and is not a “boundary line” case
or a Lange “adverse possession” case. There is and has been on Lot 4 or
Lot 5 boundary line adjustment. The Langes did not plead adverse
possession in their Counterclaim, or otherwise.

Accordingly, with respect the Guests contend that the Court’s Guest
v. Lange Appeal No. 46802-6-11 June 14, 2016, unpublished decision was
and is premature, and with respect this Court did not have jurisdiction in
June 2014 to issue an opinion or in 2017 to issue a mandate with regard to
the opinion, and similarly with regard to aspects of the Court’s Guest v.
Lange, 195 Wash. App. 330, 381 P.3d 130 (2016) (“Lis Pendens™)
published opinion regarding in particular the description of the Guest v.
Lange fact situation as opposed to the filing of the two (2) lis pendens and
the effect of the filing of a supersedeas bond staying and superseding any
enforcement of any real property, title, possession or use or any money
judgments below. Those facts are primarily in the “FACT” section of that
opinion. The Court did not reach the discovery issue in its Lis Pendens

opinion, because it appeared to the Court as stated in footnote 8 that the trial
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court did not rule on the discovery motions because it cancelled (in error)
the lis pendens. App. K (annotated by Guest).

The trial court cancelled lis pendens recordings and other documents
on February 24, 2017 also in error again in violation of the Court’s Guest v.
Lange et al. August 2, 2016 stare decisis and precedential Lis Pendens
opinion.

To the extent needed or required for entry of judgment, relief and
remedies in the Guests’ favor, the Guests also invoke RAP 2.5(c)(1) which
at the instance of a party as here permits the Court to review and determine
the propriety of a decision of the trial court “even though a similar decision
was not disputed in an earlier review of the same case”. The Court indicated
in its unpublished opinion that the Guests did not appeal the May 6, 2013
Lange summary judgment. If not appealed below, that summary judgment
is appealed here and was appealed in the Guests’ Guest v. Lange February
2016 Reply brief in strict response to the Langes’ Answer Brief.

Although this appeal involves the cancellation of 8 recorded
documents, this appeal is also a land use, superior court lack of subject
matter jurisdiction, Lange lack of standing, a corresponding Court of
Appeals lack of jurisdiction, and as above with respect to the Court a
premature June 14, 2016 unpublished Guest v. Lange opinion and therefore

premature mandates as more fully outlined below.
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As above, this appeal involves several mandatory Washington State
legislative enactments, Acts and statutes including Chapter 58.17 RCW and
the 36.70C RCW “Land Use Petition Act” (“LUPA”) mandatory
jurisdiction, process and procedure statutes that barred and precluded any
attempt by the Langes to ‘add’ and/or to ‘superimpose’ any type of alleged
Lange ‘deck easement’ on any part of the Guests’ Lot 5 Spinnaker Ridge
Development subdivision Gig Harbor, Washington (“SRD” or “SR”)
recorded SRD final plat property.

This appeal also involves the federal legislative Congress
enactment of the Internal Revenue Code that includes 26 U.S.C. §501(c)
(7) and its IRC (Internal Revenue Code) mandatory rules, regulations and
Revenue Rulings which limit, curtail and restrict social and recreational
clubs such as the Spinnaker Ridge Community Association, Inc. (the
“Association Club”, the “Club” or ‘club™) club’s permitted activities, acts,
actions and conduct. The Association club was incorporated in December
1985 as a §501 (c )(7) social and recreational club subject to federal law and
IRC 501(c )(7) rules, regulations and rulings at all times. CP 294-296 with
footnotes 6 through 13.

The Association was not incorporated as a U.S.C. §528
homeowner’s association. Under its charter and Articles of Incorporation,

the Association club and its board and members were and are expressly and
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explicitly precluded from engaging in any conduct or any activities and acts
that are not permitted by IRC 501 (¢ )(7). Section 501(c )(7) social and
recreational clubs are specifically prohibited by IRC 501(c )(7) rules,
regulations and Revenue Rulings from administering or enforcing any
architectural covenants or any architectural CC&Rs or regulating or
maintaining the exterior of any privately owned Lot or Unit real or personal
property. CP 294-296, with footnotes 6 to 13.

The Association Articles of Incorporation were admitted at the July
2014 Guest v. Lange jury trial as a Court Admitted Trial Exhibit. Suzanne
Guest testified about the fact at the July 2014 trial that there was no
Association Article of Incorporation that permitted the Association to grant
any “encroachment easement” to any SR Lot owner, any Lot or to the SRD
developer for any SR Lot deck, patio or structure to cross over any SR Lot
boundary line onto another SR Lot under any circumstance.

Under RCW 64.38.020 also even if the Association had been
incorporated as a 26 U.S.C. §528 homeowner’s association which it was
not, a homeowner’s association has no power, right or any authority to grant
any ‘deck’ or any other easement one Lot onto another privately owned Lot,
or to any SR Lot owner onto, over, upon, under or on any other SR Lot.
The Association’s Articles of Incorporation also did not and do not provide

the Association with any such power, authority or right. RCW 64.38.020
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only provides a homeowners association with the ability to grant easements
through or over “common areas”. RCW 64.38.010(9), App. Q (annotated
by Guest).

Even if the Langes had submitted an application to the the City to
alter the plat, and there had been a public hearing, the City would still have
to issue mandated City findings of fact and conclusions of law that the
public had an interest in any such requested plat alteration and that the
“public” would use any such plat alteration neither of which could be met.
CP 251. The 1987 recorded (but deficient, defective and forged) ESM, Inc.
‘patio or deck’ easement document was dated and recorded more than a year
after the SRD recorded final plat. The City could not impose that easement
on the SRD final plat as the City itself as the local legislative body in this
instance would have to comply with and adhere to the mandatory RCW
58.17.215 procedures also applicable to the City as well as to any person
interested in altering a recorded subdivision final plat.

When the superior court entered an Order cancelling all eight
documents and subsequently ruled and ordered the Guest v. Lange et al case
closed notwithstanding that this Court had remanded the Guest v. Lange et
al. case and action back to the superior court in its Lis Pendens opinion to
“ensure that the amount of any supersedeas bond is sufficient to compensate

the Langes for any damages they incur due to the appeal and lis pendens”
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requiring further trial court proceedings, the court ignored and violated the
Court’s remand and mandate. App. K (see Guest v. Lange et al. opinion,
195 Wash. App. At 341 and 381 P.3d at 137. That mandate issued on
February 13, 2017 and was filed in the Pierce County Superior Court
records on March 17, 2017. CP 3906-3907.

The trial court did not comply with that mandate reopening trial
court jurisdiction for further trial court proceedings. The Langes did not
comply with that mandate either.

Some of the cancelled documents were documents related to another
action involving the Langes and the Guests as parties. As evidenced by the
Declaration of John Farrington and the Declaration of Wallace Tirman
submitted by the Langes in support of their Motion to cancel referring to
recorded document number 201603140586, and number 201402030230,
the Guests filed a supersedeas bond and bonds staying and superseding
applicable Spinnaker Ridge v. Guest orders, rulings, decisions and
judgments adverse and against the Guests in that case also. It is a matter of
public and recorded record that the Guests updated their Spinnaker Ridge v.
Guests Notice of Stay and Deposit of Cash Supersedeas continuing to stay
and supersede any and all Spinnaker Ridge v. Guest orders, rulings,

decisions, acts and judgments adverse and/or against the Guests.
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At a minimum, the cancellation of any document recorded related to
the Spinnaker Ridge v. Guest action, including the March 6, 2015 Lis
Pendens, results in the same precedential lis pendens holding in this Court’s
August 2, 2016 Lis Pendens opinion, the documents were erroneously
cancelled, vacated and released. Not only did the Guest v. Lange opinion
not reach all claims, rights and liability in the Guest v. Lange case, the
Guests contend that the Guest v. Lange action was not and is not final yet,
the Spinnaker Ridge v. Guest case was not and is not final yet, and the
Guests’ supersedeas in that case is still in place and forecloses any
enforcement of any Spinnaker Ridge v. Guest order, ruling, decision,
injunction and/or judgement against the Guests during the pendency of that
appeal. Also, the Guest cash supersedeas was not released or disbursed on
remand and is still in place staying and superseding any enforcement of any
orders, rulings, decisions, acts, and judgments resulting in erroneous
cancellation of the eight (8) recorded documents.

IL Assignments of Error

No. 1: The trial court erred when it refused to deny the Lange
Motion to cancel the eight documents identified and attached as part of the
Lange RCW 4.28.320 Motion and identified in the Order that the court

signed and entered on February 2, 2017.
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No. 2: The trial court erred when it failed to comply with and
adhere to the Court’s Lis Pendens remand and mandate.

No. 3:  The trial court erred when it failed to grant the Guests’
March 7, 2017 Joint and Combined Motion for Reconsideration.

No. 4:  The trial court erred when it failed to grant the Guests’
April 13,2017 Guest RCW 7.40 and CR 65 Motion to Vacate And Dissolve
the Injunction Issued Against the Guests.

No. 5:  The trial court erred when it failed to grant the Guests’
April 13,2017 Motion for Discovery.

No. 6:  The trial court erred when it refused to allow full briefing
on the Guests” April 13, 2017 Motions.

No. 7:  The trial court erred when it entered its April 19, 2017
Order On Motion to Vacate Injunction, Allow Additional Discovery, and
Affirm Lis Pendens.

No. 8: The trial court erred when it denied the Guests’ May 1,
2017 Motion for Reconsideration.

No. 9: The trial court erred when it failed to dismiss the Langes’
counterclaim and defenses with prejudice on remand.

No. 10: The trial court erred when it attempted to alter the January
31, 1986 recorded 58.17 RCW SRD final plat.

No. 11: The trial court erred when it exceeded its jurisdiction.
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No. 12:  The trial court erred when it signed and entered its J{py

23 X3 vl oth¢eordesdenying the Guests’ motions,
i

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

No. 1:  Did the superior court have any subject matter jurisdiction
over the Langes’ counterclaims and alleged defenses to the Guests’ claims
and causes of action in Guest v. Lange/Lange v. Guest et al.? (Assignment
of Errors 1 to 12)

No. 2:  Did the superior court fail to comply with and adhere to
the Court of Appeals Guest v. Lange et al. Lis Pendens August 2, 2016
opinion, the Court Lis Pendens remand and its February 13, 2017 mandate
filed with the Pierce County Superior Court on March 17, 2017?
(Assignment of Errors No. 1- 12)

No. 3: Did the superior court have any authority to cancel any of
the lis pendens? (Assignment of Errors 1 to 12).

No. 4: Did the superior court have any authority to reinstate only
one of the two lis pendens filed and recorded by the Guests in the Guest v.
Lange action? (Assignment of Errors 1 to 12, and also in particular Error
No. 7).

No. 5: Was and is the Guest v Lange/Lange v. Guest et al action final?
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(Assignment of Errors 1 to 12)

V. STATEMENT OF THE CASE, ADDITIONAL
FACTS AND STATEMENT OF THE CASE
AND ARGUMENT

The Guests incorporate the facts, procedural outline and argument
above in the Introduction, Facts and Argument Section above in Part I as if
duplicated here and provide additional fact and statement of the case and
procedures and argument here, incorporating also the motions, filings and
Guest briefings referred to.

The Guests filed a Motion for Reconsideration of the Court’s
February 2017 Order on March 7,2017. The trial court denied that Motion
on March 28, 2017.

On April 13, 2017, the Guests filed a Joint and Combined Motion
for Guest Discovery on Remand and a “Guest Joint and Combined RCW
7.40 and CR 65 Motion to Vacate and Dissolve the Injunction Issued
Against the Guests” with an April 13, 2017 Declaration of Christopher
Guest in support of the Guest Motions and a April 14, 2017 Declaration of
Suzanne Guest in support of the Guest Motions. The Motions were noted

for the Judge’s docket. CP 3961-39623963-3964, 3965-66; 3967 — 3986,

3987-3991, 3992-4007, 4008-4019.
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The Court rescheduled those Motion hearings until a later date. CP
4UZU — 4UZ7. TIe1, USIUIC ally UppusLuLs UL dity 1uspUiios were Gud v
because of the trial court’s recess letters and rescheduling the hearings, the
court without notice to the parties abruptly cancelled the hearings without
any responses being filed and without full briefing, on apparently the same
date that the trial court issued its sua sponte four page April 19, 2017 Order
denying the Guests’ Motions without providing a copy of that Order to the
parties to review and offer suggestions or objections prior to signature and
filing. CP 4056-4057. The court wrote in its Order on page 4 that it
cancelled “oral arguments” on the currently pending motions by striking the
hearing “as the Court has decided “the motion on briefs”. The April 19,
2017 Order did not address the Langes’ then pending Motion. CP 3944-
3960 which remains outstanding.

None of the motions rescheduled by the court for hearing had been
fully briefed, as no response or oppositions or objections had been filed to
any of the motions because no response was due yet, and therefore no
replies had been filed either. By entering its four page order sua sponte on
April 19, 2017 depriving the parties with their due process right to respond
and the Guests’ due process right to reply to any Lange response to their

motions, the Court violated the Guests’ due process and litigant rights.

There was and had been no full briefing on any of the motions. The Guests
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filed a May 1, 2017 Joint and Combined CR 59(A) and CR 54(f)(2) Motion
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Order. App. U (annotated by Guest). The trial court denied that motion on
May 23, 2017. CP 4058.

The Court did not enter an order on the Langes’ Motion. The Court’s
failure to enter an Order on the Langes® Motion supports that the remand
stage of the proceedings is not yet final or over, and further that there are
still trial court proceedings to be held and had.

On April 27, 2017, the Guests filed a Notice of Appeal or Motion
for Discretionary Review with fee paid preserving the Guests’ challenge
that the CR 54 (b) Guest v. Lange et al case was not or is not final.

On June 23, 2017 the Guests filed a Notice of Appeal or Motion for
Discretionary Review with fee paid preserving the Guests’ challenge that
the CR 54 (b) Guest v. Lange et al case was not and/or is not final.

The Guest with respect re-assert that the Langes’ adoption of the
1987 forged, defective and deficient ‘deck easement’ document created a
Lange release document releasing the Guests from any Lange claims and
also with respect created a unilateral Lange indemnity duty and obligation
to the Guests, adopting said document with the knowledge of its

deficiencies, its defects and continuing in the present and in the future with
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knowledge that it is a forged document and cannot form the basis not only
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The Trust related deed that Michael Coe, Carol White and their
sister signed was also a forged document and it also cannot form the basis
of any contract or any Trust related Lot 5 deed. The only Guest Lot 5 deed
is the Lot 5 deed admitted at the Guest v. Lange trial that Guest testified
about that the Guest signed and initialed as Guest accepted as part of their
Lot 5 closing documents. The Langes stipulated prior to trial as part of the
Evidence to be submitted to the court and to the jury that deed was the true
and the authentic Guest Lot 5 deed, and did not object to that deed being
introduced into evidence at trial. The Trust is bound by that deed that has
no exceptions and is not subject to any reservations. The Guests request
judgment against the Trust related parties and damages and fees in an
amount to be determined.

The Guests further request an order and a judgment against the
Langes and any Lange Lot 4 successor or assign permanently ejecting the
Langes (and any successor or assign) from Lot 5, and immediate removal
of the Lange constructed deck on Lot 5 at the Langes, or successor or
assign’s cost that the Langes’ deck contractor testified at trial would cost
about $1,200 and might take a day or not more than a day to accomplish

including reconfiguring the Lot 4 deck to be safe. The Guests rely on the
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recent Garcia v. Henley, Appeal No. 94511-0 (April 19,2018, Washington
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removal injunction opinion and its authorities for the grant of the Guests’
mandatory ejectment and removal injunction motion by appellate court
order. Washington Supreme Court opinion. See App. V and W (annotated
by Guest).

Also, the Guests respectfully request that the Court remand this case
to a superior court for further trial court proceedings and for entry of
judgments in the Guests’ favor as this case is not yet final, and further for
reinstatement of the Guests’ claims and causes of action, grant of the
Guests’ January 2013 motion for leave to file a second amended complaint,
allowing Guest supplementation of any amended complaint and an award
of damages, costs and fees with the Trust related parties and the Langes
continuing as Guest defendants, all Trust related orders, decisions, rulings
and judgment(s) in their favor reversed and vacated, and reversal and
vacation of any and all orders, rulings, decisions and judgments in the
Langes’ favor. Due to the trial court’s apparent bias against the Guests as
evidenced most recently by its April 19, 2019 Order, the Guests respectfully
request that the Court either assign this case to a different supetior court or

assign a visiting judge to the case.
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V. REQUEST FOR ATTORNEYS FEES
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appellate fees, costs and expenses to the Guests against the Langes not only
under the Lange indemnity and release contract, under RCW 64.38.050, for
the Langes’ litigation bad faith, for the Langes’ trespass on the Guests’ Lot
5 property for over seven (7) years under the trespass statutes, and also
under RAP 18.9 under a separate Guest RAP 18.9 motion for the delay in
Guest justice that the Langes have knowingly caused the Guests, and fees,
costs and expenses against the Trust related parties under the Guest
purchase and sale agreement on remand.

VI. CONCLUSION

The Guests request that the Court reverse and vacate the superior
court’s February 24, 2017 Order and its April 19, 2017 Order with the
exception of reinstating the January 2013 Guest lis pendens, dismiss the
Langes counterclaim with prejudice and any Lange defenses to the Guests’
claims and causes of action, reinstate all Guest claims and causes of action,
grant the Guests’ January 2013 motion for leave to amend the Guests’
complaint and file a Second Amended Complaint, and enter judgment in the
Guests’ favor as a matter of law under the Washington Supreme Court 2018

Garcia v. Henley opinion, granting the Guests’ September 19, 2014 Motion

33



for Mandatory Injunction ejecting the Langes (and any Lot 4 successors or
assigus) 0wl LUt 5 aud 1610 ving 1o Laige Ul vwisi uvios Uik 10t 0.

As above, the Guests also request that all Trust related orders, rulings,
decisions and judgments be reversed and vacated and the other relief Trust
related relief that the Guests requested above, in addition to an award of
appellate fees, costs and expenses to the Guests not only under the Lange
indemnity and release contract, under RCW 64.38.050, and also under RAP
18.9 under a separate Guest RAP 18.9 motion for the delay in Guest justice
that the Langes have knowingly caused the Guests.

DATED this 5/7; day of June, 2018.

Respectfully submitted,

/s/ Suzanne Guest
Suzanne Guest
Appellant

/s/ Christopher Guest
Christopher Guest
Appellant
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The undersigned certifies under the penalty of perjury under the
laws of the State of Washington that | am now and at all times herein
mentioned a resident of the State of Washington, over the age of eighteen
years, am a party to and/or are interested in the above-entitled action, and
am competent to be a witness herein. On the date given below, | caused
to be served the foregoing document and Appendix on the following
persons and in the manner listed below through the Washington State

Appellate Court Portal system:

| Irene Hecht M Electronically through the
| Maureen Falecki Washington State Appellate Court Portal
| Keller Rohrback L.L.P. system

1201 Third Avenue, Suite 3200
Seattle, Washington 98101-3052

Timothy Farley ™ Electronically through the

Farley Law Washington State Appellate Court Portal
2012 34" Street system to:

P.O. Box 28

Everett, Washington 98206-0028 timothy.farley@thehartford.com
Patrick McKenna M Electronically through the

Betsy Gillaspy Washington State Appellate Court Portal
Gillaspy & Rhode PLLC system

821 Kirkland Ave. Suite 200
Kirkland, WA 98033-6311

DATED thIS/27th day of June, 2018 at Phoenix, Arizona.
/s/Suzanne Guest
Suzanne Guest
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Rules of Appellate Procedure

RULE 12.7
FINALITY OF DECISION

(a) Court of Appeals. The Court of Appeals loses the power to change or
madifr ite decision (1) upon issuance of a mandate in accordance with rule
12.5, except when the mandate is recalled as provided in rule l1z.vy, (<) upon
acceptance by the Supreme Court of review of the decision of the Court of
Appeals, or (3) upon issuance of a certificate of finality as provided in rules
12.5(e) and rule 16.15.(e).

{b) Supreme Court. The Supreme Court loses the power to change or modify a
decision of the Court of Appeals upon issuance of the mandate of the Court of
Appeals in accordance with rule 12.5, except when the mandate is recalled as
provided in rule 12.9. The Supreme Court loses the power to change or modify a
Supreme Court decision upon issuance of the mandate of the Supreme Court in
accordance with rule 12.5, except when the mandate is recalled as provided in
rule 12.9.

(c) Special Rule for Costs and Attorney Fees and Expenses. The appellate
court retains the power after the issuance of the mandate or certificate of
finality to act on questions of costs as provided in Title 14 and on questions
of attorney fees and expenses as provided in rule 18.1.

(d) Special Rule for Law of the Case. The appellate court retains the power—
to change a decision as provided in rule 2.5(c) (2).

{Amended December 5, 2002; September 1, 2010]



Rules of Appellate Procedure

RULE 2.5
CIRCUMSTANCES WHICH MAY AFFECT
SCOPE OF REVIEW

(a) Errors Raised for First Time on Review. The appellate court may
reruse to review any Clalm OL €rror Willcn was NoT ralSed 1l Lue LIldal
court. However, a party may raise the following claimed errors for the
first time in the appellate court: (1) lack of trial court jurisdiction,

(2) failure to establish facts upon which relief can be granted, and (3)
manifest error affecting a constitutional right. A party or the court may
raise at any time the question of appellate court jurisdiction. A party ma
present a ground for affirming a trial court decision which was not
presented to the trial court if the record has been sufficiently developed
to fairly consider the ground. A party may raise a claim of error which was
not raised by the party in the trial court if another party on the same
side of the case has raised the claim of error in the trial court.

(b) Acceptance of Benefits.

(1) Generally. A party may accept the benefits of a trial court
decision without losing the right to obtain review of that decision only
(i) if the decision is one which is subject to modification by the court
making the decision or (ii) if the party gives security as provided in
subsection (b) (2) or (iii) if, regardless of the result of the review based
solely on the issues raised by the party accepting benefits, the party will
be entitled to at least the benefits of the trial court decision or (iv) if
the decision is one which divides property in connection with a dissolution
of marriage, a legal separation, a declaration of invalidity of marriage,
or the dissolution of a meretricious relationship.

(2) Security. If a party gives adequate security to make restitution if
the decision is reversed or modified, a party may accept the benefits of
the decision without losing the right to obtain review of that decision. A
party that would otherwise lose the right to obtain review because of the
acceptance of benefits shall be given a reasonable period of time to post
sacurity to prevent loss of review. The trial court making the decision
shall fix the amount and type of security to be given by the party
accepting the benefits.

(3) Conflict With Statutes. In the event of any conflict between this
section and a statute, the statute governs.

(c) Law of the Case Doctrine Restricted. The following provisions apply”ﬂcT
if the same case is again before the appellate court following a remand:

(1) Prior Trial Court Action. If a trial court decision is otherwise
properly before the appellate court, the appellate court may at the
instance of a party review and determine the propriety of a decision of the
trial court even though a similar decision was not disputed in an earlier
review of the same case.

(2) Prior Appellate Court Decision. The appellate court may at the
instance of a party review the propriety of an earlier decision of the
appellate court in the same case and, where justice would best be served,
decide the case on the basis of the appellate court's opinion of the law at ‘

the time of the later review.
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Rules of Appellate Procedure

RAP 2.2
DECISIONS OF THE SUPERIOR COURT THAT MAY BE APPEALED

(a) Generally. Unless otherwise prohibited by statute or court rule and except as provided in
sections (b) and (c), a party may appeal from only the following superior court decisions:

(1) Final Judgment. The final judgment entered in any action or proceeding, regardless of whether the
judgment reserves for future determination an award of attorney fees or costs.

(2) (Reserved.) (3) Decision Determining Action. Any written decision affecting a substantial right in a civil
case that in effect determines the action and prevents a final judgment or discontinues the action.

(4) Order of Public Use and Necessity. An order of public use and necessity in a condemnation case.

(5) Juvenile Court Disposition. The disposition decision following a finding of dependency by a juvenile
court, or a disposition decision following a finding of guilt in a juvenile offense proceeding.

(6) Termination of All Parental Rights. A decision depriving a person of all parental rights with respect to
a child.

(7) Order of Incompetency. A decision declaring an adult legally incompetent, or an order establishing
a conservatorship or guardianship for an adult.

(8) Order of Commitment. A decision ordering commitment, entered after a sanity hearing or after a sexual
predator hearing.

(9) Order on Motion for New Trial or Amendment of Judgment. An order granting or denying a motion for new
trial or amendment of judgment.

(10) Order on Motion for Vacation of Judgment. An order granting or denying a motion to vacate a judgment.

(11) Order on Motion for Arrest of Judgment. An order arresting or denying arrest of a judgment in a
criminal case.

(12) Order Denying Motion to Vacate Order of Arrest of a Person. An order denying a motion to vacate an order
of arrest of a person in a civil case.

(13) Final Order after Judgment. Any final order made after judgment that affects a substantial right.

(b) Appeal by State or a Local Government in Criminal Case. Except as provided in section (c), the State or
a local government may appeal in a criminal case only from the following superior court decisions and only if
the appeal will not place the defendant in double jeopardy:

(1) Final Decision, Except Not Guilty. A decision that in effect abates, discontinues, or determines the case
other than by a judgment or verdict of not guilty, including but not limited to a decision setting aside, quashing,
or dismissing an indictment or information, or a decision granting a motion to dismiss under CrR 8.3(c) .

(2) Pretrial Order Suppressing Evidence. A pretrial order suppressing evidence, if the trial court expressly
finds that the practical effect of the order is to terminate the case.

(3) Arrest or Vacation of Judgment. An order arresting or vacating a judgment.

(4) New Trial. An order granting a new trial.

(5) Disposition in Juvenile Offense Proceeding. A disposition in a juvenile offense proceeding that:

(A) is below the standard range of disposition for the offense,

(B) the state or local government believes involves a miscalculation of the standard range,

(C) includes provisions that are unauthorized by law, or

(D) omits a provision that is required by law.

(6) Sentence in Criminal Case. A sentence in a criminal case that

(A) is outside the standard range for the offemnse,

(@ +ha etata Ar Tnral anvarmment haliaves involves a miscalculation of the standard range,

(C) includes provisions that are unauthorized by law, or

(D) omits a provision that is required by law.

(c) Superior Court Decision on Raview of Decision of Court of Limited Jurisdiction. If the superior court
decision has been entered after a proceeding to review a decision of a court of limited jurisdiction, a party may
appeal only if the review proceeding was a trial de novo. Appeal is not available if: (1) the final judgment is

a finding that a traffic infraction has been committed, or (2) the claim originated in a small claims court
operating under RCW 12.40.

' &

(d) Multiple Parties or Multiple Claims or Counts. In any case with multiple parties or multiple claims
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for relief, or in a criminal case with multiple counts, an appeal may be taken from a final judgment that does not
dispose of all the claims or counts as to all the parties, but only after an express direction by the trial court
for entry of judgment and an express determination in the judgment, supported by written findings, that there is
no just reason for delay. The findings may be made at the time of entry of judgment or thersafter on the court's
own motion or on motion of any party. The time for filing notice of appeal begins to run from the entry of the
required findings. In the absence of the required findings, determination and direction, a judgment that
adjudicates less than all the claims or counts, or adjudicates the rights and liabilities of less than all the
parties, is subject only to discretionary review until the entry of a final judgment adjudicating all the claims,
counts, rights, and liabilities of all the parties.

[Originally effective July 1, 1976; amended effective July 1, 1978; January 1, 1981; September 1, 1985;
September 1, 1989; September 1, 1990; September 1, 1994; September 1, 1998; December 24, 2002;
September 1, ZUUb; Sepremper 1, <JUUD,; JEPLEmMDer 1, <JVly,; JeplLumuwes L, cvis.)
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SUPERIOR COURT OF WASHINGTON
FOR THE COUNTY OF PIERCE

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Plaintiffs,

V.

DAVID LANGE and KAREN LANGE,
husband and wife, and the marital community
comprised thercof,

Defendants.

THE COE FAMILY TRUST and Trustee
Michael Coe,

Interveners,

V.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Respondents.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Third-Party Plaintiffs,

VERIFIED GUEST CR 59 MOTION TO VACATE, AMEND
AND/OR MODIFY ALL COE FAMILY TRUST RELATED

ORDERS AND JUDGMENTS AS A MATTER OF LAW AND TO

ENTER JUDGMENT IN THE GUESTS’ FAVOR - 1
17377-1/1.C8/635944

E-FILED

IN COUNTY CLERKS OFFICE
PIERCE COUNTY, WASHINGTON

September 29 2014 4:27 PM

KEVIN STOCK
COUNTY CLERK

NO: 11-2-16364-0

The Honorable Stanley J. Rumbaugh

NO. 11-2-16364-0

VERIFIED GUEST CR 59 MOTION TO
VACATE, AMEND AND/OR MODIFY
ALL COE FAMILY TRUST RELATED
ORDERS AND JUDGMENTS AS A
MATTER OF LAW AND TO ENTER
JUDGMENT IN THE GUESTS’ FAVOR

CcP 3399
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MICHAEL COE and CAROL COE,

individually and as husband and wife and the
marital nnmmnnify fhnrenf and CAROT. ANN

WHITE and JOHN L. WHITE, individually
and as wife and husband and the marital
community thereof,

Third-Party Defendants.

L RELIEF REQUESTED

Christopher Guest and Suzanne Guest (the “Guests”), CR 59 aggrieved parties,
respectfully request that this Court enter an order vacating, reconsidering, amending and/or
altering any and all orders and/or judgments in the ‘Coe Family Trust’ and related parties favor
under CR 59.

The Guests proved their Lot 5 title at the Guest v. Lange trial in July 2014. That Lot 5
title - dated October 28, 2004 - is evidenced by admitted Trial Exhibit 28. A true and correct
copy of Trial Exhibit 28 is attached hereto as Exhibit A. The Langes stipulated to the admission
of Trial Exhibit 28 at trial. The Langes did not challenge Suzanne Guest’s Lot 5 trial title
testimony. The Trust and related parties failed and refused to appear and participate at trial.

The Guests not only request that the Court vacate all Trust related orders and/or
judgments in this action, but also enter an order and/or judgment in the Guests’ favor that the
Trust and/or related parties and also that the Langes must indemnify the Guests for any and all
loss, damage, harm, costs, fees and/or expenses related to and/or arising out of the Trust and

related parties’ use and utilization of the 1987 ESM recorded purported ‘patio or deck easement’

document at any time.

(P3390
VERIFIED GUEST CR 59 MOTION TO VACATE, AMEND _
AND/OR MODIFY ALL COE FAMILY TRUST RELATED AL 1{‘\»} SINF IOWE R {HNeRn
ORDERS AND JUDGMENTS AS A MATTER OF LAW AND TO [ TGN

ENTER JUDGMENT IN THE GUESTS’ FAVOR -2 Bone s :' W
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IL STATEMENT OF RELEVANT FACTS AND PROCEDURE

A. The Trust refused to appear or participate in the Guest v. Lange trial.

At trial, the Guests proved that title to Lot 5 was the October 28, 2004, Lot 5 Statutory
Warranty Deed that Fidelity National Title Company faxed to the Guests on November 1, 2004,
to review, examine, approve, accept and sign off on in exchange for the purchase price. By
contract with Carol Ann White, the Guests were entitled to receive and obtain clear, marketable
and unencumbered title in exchange for the purchase price. Carol Ann White signed the offer to
sell Lot 5 to the Guests in September 2004. The Guests accepted Carol Ann White’s offer in
October 2004 and signed the Purchase and Sale Agreement. The Guests paid earnest money in
October 2004 for clear, marketable and unencumbered title before Fidelity National Title
Company faxed the Guests the clear, marketable and unencumbered October 28, 2004, title to
the Guests on November 1, 2004, as the Coe Family Trust, Michael Coe, Carol Ann White and
Marilyn LaBarbara’s agent. Fidelity National Title, and therefore the principals Trust, Michael
Coe, Carol Ann White and Marilyn LaBarbara, directed and instructed the Guests to review,
examine, approve, accept and “sign off on” the October 28, 2004, title in exchange for the
purchase price. That purchase price included the October 2004 earnest money already deposited
with Fidelity National Title Company.

On November 1, 2004, the Guests reviewed, examined, accepted, approved and signed
off on the October 28, 2004, title in exchange for the purchase price as evidenced by Trial
Exhibit 28 and Suzanne Guest’s trial testimony. The October 28, 2004, title that the Guests
reviewed, approved, accepted and signed off on was clear, marketable and unencumbered fitle,
as required by the Purchase and Sale Agreement. The title was fixed and set in place on
October 28, 2004, and again on November 1, 2004, when the Guests signed the October 28,
2004, title and accepted it as the title. The Lot 5 title did not have the Lot 4 deck or any other
easement on any part of Lot 5. Lot 5 title was not, and is not, subject to any easement of any

kind. The Lot 5 title did not and does not have exhibits attached to it.
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The Guests paid the balance of the purchase price for the conveyance of Lot 5 on
November 10, 2004. as evidenced at trial. The October 28, 2004, title had already been fixed, |
accepted, signed off on, paid for and solidified by contract and by RCW 7.28.070 by

November 1, 2004, and also November 10, 2004.

B. Title to Lot 5 had automatically vested in the Guests on or by November 1, 2004,
retroactive to October 28, 2004,

RCW 7.28.070 only requires that a good faith purchaser, devisee and/or an assign possess
the real property for seven continuous years and pay property taxes on the property for seven
continuous years for automatic vesting of title retroactive to the date of title, here October 28,
2004. As evidenced at trial, the Guests have possessed Lot 5 for a continuous seven years. The
Guests paid property taxes on Lot 5 for seven continuous years. The Guests met all requirements
of RCW 7.28.070 for automatic vesting of Lot 5. A true and correct copy of RCW 7.28.070 is
attached hereto as Exhibit B. The Guests’ October 28, 2004, title automatically vested in the ]
Guests’ by law as of October 28, 2004, cannot be changed or altered by any court or other action.
As Suzanne Guest testified at trial, the Guests reviewed, approved, accepted, signed and initialed
the October 28, 2004, title on November 1, 2004, and returned the signed, initialed, approved
and accepted title to Fidelity National Title by fax on or about November 1, 2004, and, therefore,
to the Trust, trustees, Michael Coe, Carol Ann White and Marilyn LaBarbara as well. See
Declaration of Suzanne Guest filed herewith.

C. No other title was introduced at trial or was admitted at trial.

There was no challenge to Trial Exhibit 28 at trial. There was no challenge to the
October 28, 2004, title at trial. The October 28, 2004, title acquired by the Guests, as a matter of
law and by Washington statute, is the “law of this case”.

III. ISSUES PRESENTED
1. Must all Trust related orders and judgments, including the April 11, 2014, Order

ordering the Guests to pay the non-existent Trust, be vacated, amended and modified under
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CR 59 as a matter of law as all Trust orders and judgments are voided, nullified and negated by

the October 28, 2004, title and RCW 7.28.070?
2. Must the Trust and/or any related party and/or David Lange and Karen Lange and

their marital community indemnify the Guests for the Trust and/or related parties use and/or
utilization at any time of the 1987 ESM recorded ‘patio or deck easement’ document?
IV. EVIDENCE RELIED UPON

The Guests rely on the court filings, pleadings and case records, previously filed herein,
including, but not limited to, the Guests’ September 17, 2014, Opposition and Objection to entry
of any judgment in the Langes’ favor on the jury verdict and/or otherwise and any “Final
Judgment” adverse to the Guests in this action, the Guests challenge to the Trust and related
parties’ standing in this action and any court jurisdiction over any relief, remedy, order,
judgment or recovery requested by the Trust, Guest v. Lange Trial Exhibit 28, the Guests’ July
2014 trial testimony, the Langes’ trial admissions, any and all Guest Declarations, and Guest v.
Lange Trial Exhibit 20 (January 31, 1986 recorded Spinnaker Ridge Development final plat).

The Guests also rely on RCW 58.17.165, Gig Harbor Municipal Code Ord. 91 including 1
final plat provisions 5.0 to 15.0 effective 1966 to 1996, and in 1985 and 1987 (attached to Guest

Declaration), RCW 64.38.010(10) (the articles of incorporation and a final plat, among other

documents, are governing documents of a Homeowners Association), Guest v. Lange Trial ||

Exhibits 14, 19, 21, 27 (SR Declarations and CC&Rs and 2007 First Amendment to SR CC&Rs
documents without waiver), Guest v. Lange Trial Exhibit 11 (Rainer Title SR plat diagram
excerpt of Lot 4 and the Main Sail Lane SR cul de sac as part of the Langes’ Lot 4 1993

purchase prior to closing, no Lot 4 easement on Lot 5) and any other Guest v. Lange Trial
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Exhibit and/or applicable RCW or statute including RCW 4.84.010, RCW 4.84.080 (limiting
statutory attorney’s fees to prevailing party to $200.00) and RCW 4.84.185.

ROW 4 R4 185 reanires that a nrevailing partv motion file a motion for fees. costs and
expenses no later than 30 days after entry of the order, written findings of fact and conclusions of
law by the judge for any award of fees and/or costs to a party who purportedly was required to
defend against a frivolous action(s) or proceedings and/or that was advanced without reasonable
cause with full due process procedures to be afforded to the ‘offending’ party (not followed).
presumably requiring an affidavit of fees and costs, the court to consider all of the evidence (also
not done) with regard to the court’s April 11, 2014 monetary order against the Guests.

In addition, the Guests also rely on the Guest v. Lange et al deposition transcript of

Hikaru McCory, formerly known as Hikaru Gomez, the notary public who witnessed Michael

—

Cox’s signature on the November 4, 2004, signed and altered Trust title, the Community
i iR

Property Agreement between Allen Coe and Margaret Coe transferring title to any community
real property to the surviving spouse immediately on the death of the ﬁrst deceased, in this

e e i

instance Allen Coe in January 1997 with all community real property transferred to Margaret

Coe in her name immediately upon death, and the Washington conveyance and acknowledgment

RCWs 64.04.010, .020, 64.08.050, .060 and .070.

[

The Guests also rely on RCW 48.01.040 (insurance is a contract whereby one undertakes

to indemnify another or pay a specified amount upon determinable contingencies), and the
December 2012 New York Times nationally published Opinion article entitled “Those Crazy
Indemnity Forms We All Sign” produced to the Langes in May 2014 as notice of ordinary people

become an insurer when they sign or agree to indemnify another and that ‘regular’ people by

CP239Y
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doing so can become a “regular Lloyd’s of London.” See September 29, 2014, Declaration of

Suzanne Guest filed in support of this Motion.

V. AUTHORITIES

The Trust lawsuit against the Guests, and the Guests’ defenses, affirmative defenses
barring, precluding and estopping any Trust or related party recovery, remedy or relief, and the
Guests’ Trust counterclaims and third party Trust related complaints never went to trial. The
Court dismissed all Guest counterclaims and third party claims against the Trust and related
parties as a matter of law and entered all orders and/or judgments requested by the Trust and
related parties in their favor as a matter of law.

On September 19, 2014, this Court entered a Final Judgment in this action stating that all
Guest claims were dismissed with prejudice. In June 2013, the Guests filed a six person jury
demand for any matters, issues or facts that a jury was entitled to hear and decide related to any
Trust claims and Guest related claims and issues. Because there was no Trust trial, there can be
no Guest CR 59 request here to vacate any Trust jury verdict or for a new Guest/Trust trial.
However, the Guests are entitled to request that the Court reconsider, amend, modify, alter
and/or vacate any and all orders or judgments in the Trust and/or related parties’ favor entered
herein, all of which were not final until the Court entered a Final Judgment in this action on

September 19, 2014, purportedly ending the case.

A. The Guests request reconsideration, amendment, modification and an Order
vacating all of the orders and judgments entered in the Trust’s and related parties

favor under CR 59(1), (2), (4), (6), (7), (8) and (9).

To substantiate the Guests® right to an order vacating all orders and judgments in the

Trust and related parties’ favor which are reviewed as a matter of law de novo, the Guests must
only show that irregular proceedings were had, there was misconduct by the non-existent Trust,

non-existent trustees, Michael Coe (evidenced, at a minimum, by the deposition testimony of
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Hikaru McCrory), and related parties under CR 59(1) and (2) as also evidenced by Trial Exhibit
28, and RCWs 4.84.010, .080 and RCW 4.84.185 as identified above.

To substantiate error in the assessment of Trust recovery, that there is no evidence or
reasonable inference to justify the Court’s decisions, that there was an error of law and that
substantial justice has not been done under CR 59(6)-(9), the Guests only need to refer the Court
to the Trial Exhibit 28, the jury instruction instructing and directing the jury that the Court had
found that the Langes had a right to build a deck on Lot 5 and to use that deck in accordance
with the 1987 ESM recorded purported ‘patio or deck easement’ promoted by the Trust and
related parties “as a matter of law,” and RCWs 4.84.010, .080 and RCW 4.84.185 (as well as
irregular proceedings).

RCWs 4.84.010 and .080 limit any Trust recovery of fees to no more than $200.00 if
entitled and also limit the recovery of any costs. If other fees were to be awarded under

RCW 4.84.185, proper statutory procedures and process had to be followed and Guests’ due

process rights protected and afforded to the Guests. RCW 4.84.185 also requires mandatory |

findings of fact and conclusions of law before any Trust and/or related party RCW 4.84.185
recovery could be had with regard to the Court’s April 11, 2014, $2,000.00 attorney’s fees and
cost order against the Guests.

On April 11, 2014, Trust counsel, the Guests, and Guest counsel stipulated that the Trust |
did not exist. That stipulation was reduced to writing and was added to the April 11, 2014, Order
by Trust counsel consent which was then submitted to the Court for signature and entry. The
Court altered the parties’ written stipulation by adding the word “currently” to the prior CR 2A
Agreement by and between the parties, altering the parties’ stipulation in the signed order, but

Trust counsel and the related parties knew on that date that no Trust had existed. See

Declaration of Suzanne Guest.
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B. Civil Rule 59(5) does not apply here with regard to the Trust as there was no Trust
jury trial.

Substantial justice has not been done in this action. The Trust repeatedly invited error in
this action not only for their benetit, but also for the benent of the Langes, ouner parues and
non-parties, and error was done prejudicing the Guests. The automatic vesting of clear,
marketable and unencumbered title in the Guests as of October 28, 2004, was confirmed at the
July 2014 Guest v. Lange trial negating, voiding and nullifying any and all orders and judgments
in the Trust and related parties favor as a matter of law. The Guests unchallenged Lot 5 title is
memorialized by Guest v. Lange Trial Exhibit 28. See attached Exhibit A.

As evidenced above, the Guests acquired title to Lot 5 as of October 28, 2004. not only
under contract with Carol Ann White, Michael Coe, Marilyn LaBarbara and Fidelity National
Title Company, but also as a matter of law under RCW 7.28.070 and Halverson v. City qf

Bellevue, 41 Wn. App. 457, 460, 704 P.2d 1232. The law is clear that the Guests were and are |

entitled to the benefit of Lot 5 automatic vesting of title in the Guests as e idenced by Trial

Exhibit 28 as of October 28, 2004, without the necessity of any court action, any court judgment
‘__‘h—_—__ﬁ_r._——-—r_____-‘_"—ﬁ-—‘—-——*__d_-_——_—-é——‘—-—r'h—’ T

or decree or adjudication. If requested, however, the Court must hold, adjudicate and enter
judgment in the Guests’ favor that the Guests’ received clear, marketable and unencumbered title
to Lot 5 as of October 28, 2004, for all the reasons identified above under RCW 7.28.070.

C. There is and was no Lot 4 deck easement.

As evidenced at trial, by Lange admission, stipulation and by the admitted Trial Exhibits
there is no Lange or any Lot 4 deck easement on any part of Lot 5 in the Lot 4 title or that was
conveyed by deed to the Langes at any time, as required by Washington law if the Langes had
and/or were to obtain any legal ‘interest’ in any part of Lot 5. See RCWs 64.04.010, 020,
RCW:s 64.08.050, .060 and .070 requiring that all deeds, all conveyances of real property, and all

interests in real property, including the grant or the conveyance of any easement to be signed,
P 33T
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acknowledged and notarized, and also sealed by a notary. See Guest v. Lange Trial Exhibit 20 as
an example.

The non-existent Trust and non-existent trustee Michael Coe came into this case without
any standing to do so in May 2013 in bad faith and with “unclean hands” to defeat the Guests
and the Lot 5 title. Any Guest consent to intervention by a Trust and trustees already in default
was strictly limited by filing in writing to Trust/Michael Coe, trustee and related parties
indemnification of the Guests and defense of the Guests. The Trust, Trustee Michael Coe, and
related partics relied entirely and solely on the invalid, void, and null 1987 ESM recorded
purported ‘patio or deck easement’ document to defeat the Guests and therefore used and utilized
that document as third parties to the Guests’ still increasing damage, loss, harm, cost, expenses
and fees. In July 2014, the Langes voluntarily adopted and assumed the 1987 ESM recorded
indemnity duty, obligation, agreement and contract to indemnify the Guests under the terms of
that document, admitted as Trial Exhibit 15, for any and all Guest damage, loss, harm, cost,
expense and fees. Accordingly, not only must the Trust and related parties indemnify the costs
and pay fees, costs and expenses to the Guests by statute, contract and/or under common law, so
must the Langes indemnify the Guests for any damage, loss, harm, cost, fees and expenses that
the Guests have incurred and/or will incur as a result of the Trust and related parties’ use and
utilization of the 1987 ESM recorded purported ‘patio or deck easement’ document in this action
and/or any in any other matter at any time.

Before the Langes adopted and assumed the 1987 ESM recorded document duty,
obligation and contract to indemnify the Guests at trial, the Guests provided the Langes in May
2014 with a copy of a December 2012 New York Times nationally published Opinion article
entitled “Those Crazy Indemnity Forms We All Sign” annotated by Guest to review and admit
the authenticity and admissibility for trial and other purposes. The Langes did review that article
through counsel and/or otherwise before trial. The Langes admitted the authenticity of that

article. That article provided additional notice to the Langes that, in addition to RCW 48.01.040,
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indemnity agreements, writings and contracts basically “make every one of us an insurer” regular

people into “regular Lloyd’s of London.” See Declaration of Suzanne Guest, attached exhibit.

The Trust and related parties have no one but themselves to blame for the situation that

they face today. The Langes have no one but themselves to blame for the situation that they face

today.

VL

CONCLUSION

For all the above and any other applicable grounds, the Guests respectfully request that

the Court enter an order vacating any and all orders and judgments in the Trust and related

parties favor and enter judgment in the Guests’ favor for indemnity and otherwise against the

Trust and related parties.

DATED this 5 day of September, 2014,

EISENHOWER CARLSON, PLLC

By:

L. Clay Selby, WSBA # 260?9\
Stuart C. Morgan, WSBA # 26368

Attorneys for Christopher and Suzanne Guest
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VERIFICATION

STATE OF WASHINGTON )
) ss.
County of Pierce )

The undersigned, being first duly sworn, on oath depose and say that (a) they are the
Plaintiffs in the above-entitled matter; (b) they have read the foregoing Verified CR 59 Motion to
Vacate; and (c) know the contents thereof and beligve,the same to be true.

/?M G &"3@/\?

CHRISTOPHER GUEST -

s S

SUZANNE GUEST

SIGNED AND SWORN to before me on this 9?‘” day of September 2013, by
Christopher Guest and Suzanne Guest.

2

” *\\\\“\\\\\lu" " ""
"
h,

Name of Notary Public

NOTARY PUBLIC__~
/-H-/

My Appointment Expires

I““\l! n\\\\\\‘\‘
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CERTIFICATE OF SERVICE
The undersigned certifies under the penalty of perjury under the laws of the State of
Washington that I am now and at all times herein mentioned a resident of the State of
Washington, over tne age oI eignieen ycals, nul a paily w ui TSR e veeentided
action, and competent to be a witness herein.
On the date given below, I caused to be served the foregoing document on the following

persons and in the manner listed below:

John Burleigh M U.S. First Class Mail, postage prepaid
Burleigh Law, PLLC [0 Via Legal Messenger

3202 Harborview Dr. O Overnight Courier

Gig Harbor, WA 98335-2125 M Electronically via email

[ Facsimile

DATED thisoﬂday of September 2014 at Tacoma, Washington.

Shackelford, PLS
Legal Assistant to Stuart C. Morgan
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 READ ANG APPROVEL,
Afler Ratordng Asaim o, ! / —

JOHN CHRISTOFHER GUEST
4845 N. 42N0 ST w8 !
PHOENIX. A? 5016

EAD AN APPROVED

Fiiget for Rocond a1 Requan or
TR a8 Gompany S
2727 Homyrron 51. 400

Cay ripoer, WA GB38
Fscrow No . 1030929

Asues9or's Tax Puicul No.: 783700.005.0

ITATUTORY WARRANTY DEED
THE GRANTOR MARILYN JFAN LABARBARA. MICHAEL ALLEN COE AND CAROL ANNE
WHITE, CO SUCCESSOR: 1ruslees of The Cox: Fam Iy Trust
for and 1n cansderavon of TEN UCLLARS AND OTHER VAL VABLE COMSILERATION 1 hand pald,

conveys und wamants to JOHN CHRISTOPER GULST AND SUZANNE GUEST, huscang and wite; the
foliownng dascaned real estate stealad in Ine County of Perca, State of Wasiagien:

Lot § ot SPINNAKER RIDGE, accoraing 1o tha pla) thereol, recorded on January 39, 1986
under Recording Number BE01310176. i Plarce Courly, Washington.
Situate in the City uf Gig Harbor, County of Pigrce, Slate of Wash:nqtor

Dated: Oclober 28 7004

MAKILYN JEAN ABARBARA £0-5UCCESSOR TRUSTEE

MICHAEL AL BN GOF CO-SUCCESSOR TRUSTRE

CARGL ANNL WIHITC, CO-SUGCESSOR TRUS1EE

GUEST 629
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7.28.070 Adverse possession under claim and color of title -- Payment of taxes.

Every person in actual, open and notorious possession of lands or tenements under claim and

color of fitle. made in gnad faith _and wha chall e covan oncosssios FOaTE Toninue i
possession, and shall also during said time pay all taxes legally assessed on such lands or
tenements, shall be held and adjudged to be the legal owner of said lands or tenements, to the
extent and according to the purport of his or her paper title. All persons holding under such
possession, by purchase, devise or descent, before said seven years shall have expired, and who
shall continue such possession and continue to pay the taxes as aforesaid, so as to complete the
possession and payment of taxes for the term aforesaid, shall be entitled to the benefit of this

section.[1893¢ 11 _3; RRS 788

&u. B

cr 3403



E-FILED
IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

September 29 2014 4:27 PM
KEVIN STOCK

COUNTY CLERK
NO: 11-2-16364-0

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST
No. 11-2-16364-0
Plaintiff(s),
NOTE FOR MOTION DOCKET
VS.
DAVID LANGE
Defendant(s)
TO THE CLERK OF THE SUPERIOR COURT AND TO OPPOSING PARTY:
Name: Rossi F Maddalena Phone: (206) 682-0610
Address: 3101 Western Ave Ste 200 SEATTLE, WA 98121-3017 Attorney for Plaintiff/Petitioner
Name: STUART CHARLES MORGAN Phone: (253) 572-4500
Address: 1201 Pacific Ave Ste 1200 TACOMA, WA 98402-4395 Attorney for Involved Party

Please take notice that the undersigned will bring on for hearing a motion for:

Pierce County Superior Court, County-City Building - 930 Tacoma Ave S - Tacoma, WA 98402
Motion - Vacate
Calendar: STANLEY J. RUMBAUGH

CALENDAR DATE: Friday, October 31, 2014 9:00 AM

WORKING COPIES SHALL BE DELIVERED TO THE COURT PURSUANT TO PCLR 7 (a) (7)

PARTY SETTING HEARING SHALL CONFIRM BY NOON TWO COURT DAYS PRIOR TO HEARING

Submitted by:;
DATED: September 29, 2014. Signed: /s/Leland Clay Selby Jr
NAME: Leland Clay Selby Jr Phone:  (253) 572-4500
ADDRESS: 1201 Pacific Ave Ste 1200 WSBA#: 26049

TACOMA, WA 98402-4395 For: Attorney for Involved Party

b-13
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Note for Motion Docket 11-2-16364-0
Additional Parties Notified

Name: THOMAS RAYMOND MERRICK Phone: (206) 467-2649
Address: 3101 Western Ave Ste 200 SEATTLE, WA 98121-3017 Attorney for Plaintiff/Petitioner
Name: DAVID STEPHEN COTTNAIR Phone: (206) 682-0610
Address: 3101 Western Ave Ste 200 SEATTLE, WA 98121-3017 Attorney for Plaintiff/Petitioner
Name: TIMOTHY JOSEPH FARLEY Phone: (425) 339-1323
Address: 2012 34th St EVERETT, WA 98201-5014 Altorney 10r perenaant
Name: IRENE MARGRET HECHT Phone: (206) 623-1900
Address: 1201 3rd Ave Ste 3200 SEATTLE, WA 98101-3052 Attorney for Defendant
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SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
PlaintifYs,

V.
DAVID LANGE and KAREN LANGE,
husband and wife, and the marital community

comprised thereof,

Defendants.

THE COE FAMILY TRUST and Trustee
Michael Coe,
Interveners,

V.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Respondents

e N Nt Nt N g o’ “wr e’ s e

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
Third-Party Plaintiffs,
V.

MICHAEL COE and CAROL COE et al.
Third-Party Defendants.
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DECLARATION OF SUZANNE GUEST
IN SUPPORT OF GUEST CR59 TRUST MOTION - 1
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DECLARATION

I, Suzanne Guest, declare, certify and testify upon my oath under the laws of perjury of
the State of Washington as follows:

1. 1am a party to the Guest v Lange et al action.

2. 1 am over the age of eighteen, competent to testify, declare and certify and have
personal knowledge of the following statement and facts which are true and correct.

3.  Attached hereto as Exhibit 1 is a true and correct copy of the Gig Harbor Municipal
Code Ordinance 91 in effect from 1966 through 1996, and therefore in 1985, 1986 and 1987
when the Spinnaker Ridge Development final plat was approved by the City of Gig Harbor and
was certified, signed, acknowledged and notarized, with notary seals and filed and recorded, and
an email from the City of Gig Harbor Planning Department regarding the same.

4. Attached hereto as Exhibit 2 is a true and correct copy of the deposition transcript of
Hikaru McCrory, the notary public who witnessed and notarized Michael Cox’s signature.

5.  Attached hereto as Exhibit 3 is a true and correct copy of the December 2012 New
York Times nationally published Opinion article entitled “Those Crazy Indemnity Forms We All
Sign” that I produced and provided to the Langes and to Lange counsel in May 2014 prior to trial
and that the Langes and Lange counsel stipulated was authentic.

6. All facts stated in the Guest CR 59 Trust Motion for are true and correct including, but
not limited to, that my husband and I accepted Carol Ann White’s offer to sell Lot 5 to us in
October 2004 and paid earnest money in October 2004 to purchase Lot 5 before receiving a
faxed copy of the October 28, 2004 clear, marketable and unencumbered Lot 5 title that was
required by the Lot 5 sale and purchase contract, that my husband reviewed, approved, signed

and initialed and accepted that Lot 5 title on November 1, 2004 the same date that it was faxed to

DECLARATION OF SUZANNE GUEST
IN SUPPORT OF GUEST CR59 TRUST MOTION -2
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us and that we faxed the signed, initialed, accepted, reviewed and approved Lot 5 title back to
Fidelity National Title Company on or about November 1, 2004 and, therefore, Fidelity’s
principals the Coe Family Trust, the trustees, Michael Coe, Carol Ann White and Marilyn
LaBarbara.

7. Trust counsel Patrick McKenna, my husband and I and Attorney David Cottnair
agreed and all stipulated at court on April 11, 2014 that the Trust did not exist. Trust counsel
agreed to add the stipulation that the Trust did not exist to the Trust proposed Order that would
be submitted to the Court for signature and entry that day and consented to David Cottnair
writing the words on the Order. The Court added the words “currently” to the Trust/Guest
stipulation that was not a stipulation qualification altering the parties’ stipulation.

EXECUTED on this 29™ day of September, 2014 at Gig Harbor, Washington.

—_—

Suzanne Guest

6833 Main Sail Lane

Gig Harbor, Washington 98835
(253) 495-1244

DECLARATION OF SUZANNE GUEST
IN SUPPORT OF GUEST CR59 TRUST MOTION - 3
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PROPOSED

SUBDIV.ISION ORDINANCSE
OF Ths TOWN OF GIG HAFBOR

NOTE:

1. The section and subsaction numbers should be changed to be in accord
with ths ususl numbering sequence in local ordinances.

2. Lot siges should reflect the svailability of water and sewerage
facilities as controlled by the zoning ordinance.

DECEMB:R 5, 1965

Sonmulting Services Corporation
1602 Tower Building
Seat*le, Washington 98101



1.0

2.0

2.1

2.2

2.3

2.4

Q " _‘_\;\._ ——— R %—L

~ERORRSEE~
SUBDIVISION ORDINANC:

OF THw TOWN OF GIG EARBUR

An ordinance providing rules and regulations for the municipal
annraval of the partitioning of land into platted subdivisions
prescribing standards for the design, layout and development
there-of: providing procedure for municipal approval or dis-
approval thereof; providing for the granting of variations and
exceptions thereto; providing a penalty for the violation thereof:
and repealing all other ordinances in conflict therewith.

B% IT ORDAINED BY the Council of the Town of Gig Harbn::

Title

This ordinance shall hereafter be known as the Jubdivision Ordinance
for the Town of Gig Harbor.

Definitions

Comprehensive Plan

The Comprehensive Plan, or portions threreof, consists of those
coordinated plans in preparation or which have been prepared by

the Planning Commission for the physical developuent of the
municipality: or any plans, being portions of the comprehensive plan,
prepared for the physical development of such nunicipality, that
designate, among other things, plans and programs to encourage

the most appropriate use of land, and lessen congestion t.hroughout
the municipalitw, in the interest of public health and welfare.

Dedicaticn

Dedication is the deliberate appropriation of land or rights in
land by its owner for any general and public use, reserving to
himself no other rights than such as are compatible with the full
exer:ise and enjoyment of the public use to which the property has
been devoted.

F.nal Plat

Fimal plat is the plan of the subdivision plat, or any portions
thereof prepared for filing of record by the Countr Auditor, and
containing those elements and requirements set forthk in fection 8
of this ordinance. After the County Auditor has filed for record
the final plat, it shall thereafter be known as an authorized
subdivision plat,

Official Maps

Official maps are those official maps or map, or portions thereof,

adopted by ordinance by th. Council as provided in Ch, 44, 3ec. 6, Laws,

1935, as amended (RCW 35.63.110).

~1-
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3.0

4.0
4.1

Planning Commission

The Planning Com .ission shall be that Jommission established by
the Council of the Town of Gig Harbor as provided in Ch. &4,
Laws, 1935, as amended (Ch. 35.63, RCW).

Preliminary Plat

A Preliminary subdivision plat is & preliminary plan of the
suhdivision plat, contzining the elements and requirements
as set forth in Zection 5 heareof.

Subdivider

A subdivider is any person, firm or corporation proposing to
make, or having made, a subdiviiion plat.

Subdivision or Plat

A subdivision plat is an area of land, which has been divided
into lota or tracts of land and must include & map, or maps
related thereto, for the purpose, whether immediate or future,
of transfer of ownsrship.

Tentative Approval

Tentative approval is the official approval given to the proposed
preliminary subdivision plat, or dedication by the Planning Commission,
and the Town Council, meeting in regular session.

Final Rpproval

Final approval is the final official approval given by the Planning
Commiss.on and the Town Council on the Final subdivision plat,

or dedication or portion thersof that has previously received
tentative approval.

Regulation of land Development

No person, firm or corporation may alter or revise the boundary
lines of any property or partition, or divide for separate
ownership any land, or proposing to meke, or having made a

plat or subdivision of land containing four or more lots, plats,
or tracts, or proposing to make or haveing made a plat or
subdivision containing a dedication of any part thereof as a
public street or highwav, or shall enter into any contract for the
sale of, or shall offer to sell said subdivision, or plat, or

any part thereof until there has been obtained from the Planning
Commission final approval of the subdivision plat, or dedication
in accordance with the prescribed rules and regulations contained lerein.

Procedure

Preliminar:; Review

The subdivider, his engineer and/or land surveyor, while the
proposed plat, subdivision, or dedication is in sketch form

shall consult with the planning commission, for the purpose of
-2-
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4.3

L.3.1

4.3.2

4.3.3

L.3.b

L.3.5

L.3.6

ascertaining the requirements of 8fficial Maps or any portions
thereof, and obtaining any explanation of the rules and
regulations herein contained as may be necessary and related to
the sroposed plat, subdivision, or dedication.

Pmmmnmnd  acw ~afl Lha Duanmanad DY wné
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The subdivider shall employ a licensed professional land surveyor
to prepare the proposed plat in accordance with ile requirements
of Section 5 harsof.

Tentative Approval

Four copies of all data constituting the proposed plat shall
be submitted to the 7“own Clerk togett.-r with an applicat .on
for tentative approval,

Fees

The application for tentative approval of a ppoposed subdivision
plat shall be accompanied by a fee in the amount of $5.00 for each
lot to be created up to a maximum of $125.00 per subdivision.

The Town Clerk will affix to tte application for temtative approval
of a proposed subdivision plat a file number and the date it is
received.

The Town Clerk will transmit one copy of the proposed plat to the
town engineer for recommendations regarding the proposed subdivision
plat or dedication, and transmit one copy to the Planning Commission,
one copy to the “ounty Health Cfficer, and retain in a file one

copy for public reference.

The Town dngineer, and other interestéd Town department heads within
the scope of their municipal functions shall submit their recommend-
ations regarding the proposed subdivision plat, or dedication to

the Planning Commission within a period of three weeks from *he day
the Town Clerk receives the application for its approval,

Notice of public hearing on thte proposed subdivision plat, or
dedication shall consist of at least three copies of tle notice of tle
hsaring, posted in conspicuous places, on or adjacent to the land
proposed o be platted, in which the time and place of such hearing
is clearly indicated, all of which shall be posted not less than
seven days prior to the hearing: and the announcement of public
hearing shall be submitted by registered or certified mail not less
than seven days prior to the time of the public hearing to the owners
of record of all contiguous propertles to the proposed subdivision
plat, or dedicat.on. Notice of each such public hearing shall be given
in accordance with Ch. 216, laws, 1935, State of vashingten.

-3-



4.3.7 The Planning Commission and Town Council will either tentatively
arprove or disapprove tlre proposed subdivision plat, or dedication
vithin a period of 60 dars after thre Town ilerk has received tre
applicetion. A certificate of approval or disapprcval shall be
forwarded to the subdivider and each of the municipal officers
trat received a copy of the proposed subdivision plat, or dedication.

- — - - A

TEHLALLIVE appiUval plall Uc SLiiGLLLve fui & posiwd wi Ohd FO4ls &
extenstion of one yvear may be granted by tre Planning Commission upcn
the application of the subdivéder.

Loy Installation of Improvements

Laod.l When the preposed subdivision plat is approved b: the Planning Commission
tke subdivider, before requesting f.nal appt -val, shall elect by a
written statement to carry out minimum improvements in accordance
wity the provisions of Section 7 herein contained by either of tre
following methods or by a combination of these metlods:

4.4.2 By furnishing the Town of (Gig Harbor witk a subdivision plat bond,
in which assurance is glven the Town that the installation of tte
minimum improvements will be made within on: year from the date of
final a proval and that sucl improvement will be carried out as
provided in Section 7.0. The amount of the subdivision plat bond
shall be detemined by the Town Engineer. All legal costs lncurred
by the Town to enforce cQe ion of site improvements shall be
borne by the subdivider. become a lien against '‘he property.

it

L.4.3 By actually installing the i imum improvements in accordance with thre
provisions of Section 7.

L.5 Final Approval

4.5.1 After completion of all improvements or complying with the requirements

set forth in 4.4.2, the subdivider shall submit the original and feur
copies of his final subdivision plat to the Town Clerk with a request
for final approval togetler with the required fee as specified in
Lo3.2, '

4.5.2 The Town Clerk will forward the subdivision plat to the Tovn Engincer who will
check it for completeness and accuracy and indicate his satisfaction by
affixing his signature and seal thereto and forward the subdivision plat
to tte Planning Commission.

4.5.3 The Planning Cormission shall hold a public meeting to consider final
approval within 30 days of the date of request.

hoS.4 The Planning Commission and the Town Council shall grant final asproval
after ascertaining that all requirements of these regulations and
any other requirements specified b: the Planning Commission and the Town
Council have been met,

Le5.5 The final subdivision plat shell then be submitted b- the Town 7lerk to

the Town Treasurer who shall affix his signature thlereto after all
town assessments on the property being platted have been paid,

-4~



L.5.6

h-5o6.1

L.5.6.2

4.5.6.3

4.5.6.4
4.5.6.5

L.5.6.6

5-0

5.1

5.1-1

5-1-2

5.1.3

5.1.4

5.1.5

5.2

5.2.1

5.2.1.1

5.2.1.2
5;2.1.3
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The Town Clerk shall transmit the approved plat to the following
officials:

One copy to the County Assessor for the segregation of taxes and
assessments,

The original to tte Count:  Treasurer for endorserent ol the
Treasurer's Certificate,

The original to the Count- Auditor for filing for reccrd., Also the
platter shall pav the filing fees stipulated by the County Auditor.

One copy to the Planning Commission.

One copy shall be retained by the Town Clerk and the same to be
placed in a file available to the public.

After the final plat has been filed for reccrd by the County Auditor
it shall be known as an authorized plat, subdivision, or dedication of
the land as provided in Ch, 186, Sec. 7, Laws, 1937 as hereafter
amended (RCW 58.16,060).

Hequirements of the Preliminary Plat

Gereral Re . iremunts

The preliminary svbdivision plat shall be prepared by & licensed, pro-
fessione’ fngrmr' ond /e land surveyor an accordance with the raquire-
mints estacviisnea hwrelis. - -,

The maps, drawings and data of the preliminary subdivisinn plat shall
be of size 18 inches by 24 inches.

All maps shell show tie date, scale and the dirsction of true north,
referenced to Vhshington Lambert Grid, Nort! Zone.

The nap of the preliminary subdivision plat shall be drawn to a scale
50 feet to the inch.

Any of the following specified naps may be combined in any way vhict
will c early stow the information reguired.

3necific Heguirements

The proposed Subdivis.on plat, shall contain the following informatinn.

Identificat .on and Description

Proposed name of the plat.

Name and address of the devslop:r.

s
. E -~ 4#‘/4(
Rane, address and? seal of registered aﬂgggisrs!ﬁﬁibr 1snd surveyor whro

prepared the plat drawings.



5 -241-’4

5.2.1.5
5.2.1.6
Sl2.2

5.2.2.1

5.2.2.2

5.2.2.5
5.2.2,6

5.2.3
5.2.3.1

5.2.3.2

5.2.3.3

5.2.3.4

5.2.3.5
5-3
5.3.1

5.3.2

Location of the land to be pla‘ted by Section, Townskip and hange
and legal description as shown in the records of the Count- Auditor
of Pierce Co nty.

o name streets shall duplicate others within citr.

land use classification as established by zoning ordinances.

Delineation of lixisting Conditions

A vicinity map drawn to a scale of four hundred (4C0) feet to the
inch showing the tract to be subdivided, the proposed streets and
adjacent ard existing connsct.ng streets,

4 map showing the relative lacation of all lots and tracts contigucus
to the proposed subdivision plat a2nd the names and addresses of ' e
owners of these lots and tracts as shown by the recs>rd of tie Auditor
of tre C uty.

Section Subdivision

A map showing existing monuments of record which will be used in the
plat survey.

A map shall be prepared showing topography with contour intervals of

five feet or less, referenced to the United States Coast and Geodetic
Survey Datum.

A map showing existing easements within the tract.

A map showing the outline of all existing buildings within tte tract

and their relationship to proposed lot lincs,

Delineation of Proposed Conditions

layout and dimensions of lots with each lot identified by number or
by number and block.

Indication of all land areas to be used for purposes othcr than
residen ial building sites. The nature, conditions and limitat :ons
of such usges shall be indicated.

Permanent cased survey monurents shall be indicated as specified b
the Town sngincer,

Layout and dimensions and profiles of proposed streets, alleys,
footpaths and easements.

.

Storm water drainage system.

Water 3ysten

Applicat_.on for tentative approval shall be accompanied by written
evidence from the appropriate water utility that water is avallable
and w.11 be furnizhed to serve thre proposed water distribution system,

A diagram shall be prepared srowing :he proposed water distribntion

system. Fire hydrants shall be located at 600 foot intervals as
measured along streets or easemcnts for vehicular tratfic.

-6-



5.4 Sewer System

5.4.1 Application for tentative approval shall be accompanied by written
evidence from thre appropriate sewer utility that the proposed subdivision
will be served by such sewer district - if such sewer utility exists.

5.4.2 If a public sewer main is not within 800 feet of tho nroposed
subdivision or if connection to a public sewer is im;ossible, as
certified by a letter from the sewer utility, a letter from the
county hecalth officer is recuired indicating thet septic tanks
or othur riethods of handling wastes can be installed on tte
proposed subdivision, without adverse effect on water supsply or
health of the residents of the area.

5.4.3 A diagram shall be prepared showing the proposed sewage disposal.
system,

6.0 General Principles of Design and Minimum he-
quirements for the Layout of Subd.visions

6.0,1 In tre planning of a su:bdivision plat the subdivider shall “repare his
proposed plat in conformance with the following provisions:

6.1 Provisions of the Comprehensive Plan

6.1.1 The proposed subdivision shall :rovide for such recuirements contained

in oifieial plans or portions thereof and developiunt plans for the
Town of Cig hLarb.r,

6.1.2 The s.biivider stall make available for public acquisition such lands
in the area to be s.bdivided as are designated by the official ma) for
parks, playgrounds and public buildings. ..

6.1.3 Land whic Lhe Planning Co:mission has found unsuita‘le for subdiv_sion
due to flooding, bad drainage, steep slopes, rock fromations, or ott.r
features likely to be harmful to the safety, welfare, and general health
of the future resideats, and the Plawiing Cormission considers
inappropriate for subdivision, shall not be subdivided, unless adequale
and feasible subdivision methods are formulated by tle developer and approved
by the Town .nginmer and the Count: Health De artront,

6.1.4.1 Special drainage ecasements shall be worded individually to suit the
drainaje situation on each plat.

6.1.4.2 Where appropriate, the plot s-all include a drainage easw ent as
follows: "An eazerent is res:ztved upon the following lois in

Jubdivision, granting the ri;ht for surface water

to drain across, in a natural course, said lots of the subd_visi-n."




6.1,5 Those areas of the Town, where topographical slopes are O p.rcent
or more, shall be subdivided in conforicance with any additional
requireients which the Planning Commission shall provide to any
subdivider within three weeks after preliminars review by the
Plan iing Commission.

6.2 Streets
The following requirei. .nts are applicable when the plat is provided

with dedicated public streets.

6.2.1.1 Strest lavout shall conform to the most advantageous development of
the adjoining areas, ani thc entire neighborhood, and shall provide
for the continuity of appropriate strests and arterials,

6.2.1.2 The length of blocks shall not excesed Thi:been kundred twenty foet
(1,32. feet).

6.2.2 lights~of-Viay

6.2.2,1 Dead end streets less than Siz Hundred six'y (660) feet in leagth

shall have a minimum right-of-way of fifty (50) feet.

6.2,2.2 Through streets and dead end streets over Six hundred sixty feet
in length shall have a minimum right-of way of Sixty (60) fee'.

6,2.2.3 All dead-end streets and private lanes shall teruinate in a cul-de-sac
having a minimum diameter of eighty(80) feet or other equivalent
design as approved by the Planning Commission.

6.2.2.4 Where cut slopes and street fills fal® outside a n rieal. width street,
extra street right-of-way to accommodate such cuts and fills, and
their maintenance, shall be provided or and caser nt for sald cut
slopes or fill slopes, faling outside of siad right-of-way, may be
provided for on the face of the final plat, ’

6.2.3 Brades and Curves

6.2.3.1 Grades of streets shall not uxceed eight(8) p:rcent unless conditions
of topography require a steeper grade for practical reasons, in tte
judgrnent of the Town tngineer.

6.2.3.2 All Changes in street grades shall be connected by vertical curves
meeting the standards of the Town Lnginesr,

6.2.3.3 The lot or tract linss at street intersesctions shall be rounded with a
minimmm radius of twenty (20) feet.

6.3 Private Lanes

The Pollowing requirements and limitations are applicable when the plat,
by virtue of its unique or small size or dimensions, cannot, in the
judgment of the Planning Commission, reasonable provide a right-~of-way as
definsd in Section 6.2.2

-8-



6.3.1

6.3.3

6.3.4

6.3.5

6.4

6.4.1

6.1‘.2

Land may be subdivided whare acclws is provided betwsen the building
sites and a public street via a private land when such lane skall
serve a maximuun of three building sites or less and when the following
conditions are met by the subdivider:

MLs 2821 numhon af hnildine sites is the maximum number of building

sites permitted under the zoning ordinance area requiresients, or
restrictions of protective deed covenants.

Perpetual and reciprocal easements between the several lots of the
subdivision shall be in a form a.proved by tte Planning Comnisgsion

and recordsd with the Auditor. S.ch easements, generally, Bhall be

for ingress and egress of vehicular zand pedestrian traffic, utilities,
including those underground and for the setting of poles and thz stringing
of wires and by tre terms of its grant, it shall cease as to any
dominant tenement whenever such dominant tensment shall abutt upon a
public street. In particular, such easenents shall psrpetuslly grant fo
the Town of Gig Harbcr the right of ingress and egress over and upon ire
same for the exercise of the police power of the town including the
conduct of all municipal responsiblity, ths protection of life, propsritv
and th: general welfare and such easoments shall perpetually burden

the servient tenenents with the obligation of upkeep, maintenance and
repdir of the private lane, in accordance with minimun standards for
such work prevailing in the town, so as to insure, in tke future, the
continuing exercise by the town, of its police power in the subdivision.

Private lanes shall have & minimum width of twenty (20) feet,

The location of all private lanes and turn~around areas shall be
subject to the approval of the Planning Commission,

Private lanes are prohibited where adequate lot size and proport:ions

can be obtained by the dedication of full width streaets, notwithstanding
the provisions of Section 6.3.1 or that th: maximum number of lots or
tracts possible with a dedicated struet may be less tlran would be possible
if tte plat utilized a private lane in lieu of a dedicated street.

Lots

Minimum lot size shall be as specified in the zoning ordinsrice, provided
further bat any area designated as a private lane for use as access

to more than one lot shall not be included in lot. area computations.

Lots shall be of as simple geometric shape as possible,



€.4.3

bbb

6.4.5

7'0

7.1

7.1.1

7.1.2

7-1-3

7.2

7.3

Lots designed with long private driveways as a means Lo avoid the
dedication of a public street, or a portion ttereof, should be
discouraged,

rxcessive depth in relation to width shall be avoided. A proportion
of depth to width Of one and one-nall to one 5rda11 ve cuosilerou
as desirable,

sverv lot shall abutt on a public street by a ninimum of twenty (2¢C)
set, or shall have access to a public street by a ;rivate lane easc.ent
as provided in 3:ction 6.3.

interior lots (lots not on a cornzr) shall be at least eighty (80)
feet wide,

Side lot lines shall be approximately at right angles to the right-
of-way line of the street on which the lot faces.

rxisting structures shall meet all th. setback requiren. .nts of tte
zoning ordinance with respect to all new propertv lines,

Procedure for Installing Improvements and
wstablishing Standards Thereto

Streets and Private Lanes

Streets shall be constructed to full width and surfaced in accordance
with the Town's standard plans and under the supervision of the
Town dnginser,

Private lanes shall be constructed as half width streets
and surfaced in accordance with the Town's standard plans and under
tha supervision of the Town ungin.:er

Street drainage and lot drainage shall be installed in accordance
with the Town standards ani to the satisfaction of ihe Town
ingineer.

Yaterdysten

The water distribution syrstem, including the locations of f.re hydrants,
shall be designed and installed in accordance with the standards of
the Town of Gig Parbor. Connection shall be provided for zach lot.

Sewer Jystem

=10~



713.1

7.3.2

7.4

7.5

8.c

8.1

8.1.2

8.1.3

d.1.4

The subdivision shall be pravided with a complete sanitary sewer
system providing a public sewer main is lying within eight bhundred
(800) feet of the proposed subdivision. The sanitary system shall
be designed and installed in accordance with the standards of the

aawer utilitv.

If a public sewer main is not located within eight hundred(800)

feet of the proposed subdivision and the County Health Officer

has found the soil conditions satisfactory, septic tanks or otler
methods of handling waste, as approved by the County Health Officer,
may be installed, Septic tank drain fields may not be installed
closer than one hundred (100) feet to the line of ordinary high
water. Such sewage disposal systems shall be installed under the
supervision of the County Health Officer and the Town ngincer, No
septic tank and drain field for same shall be constructed closer
than 100 feet from an existing well used for domestic purposes.

Underground Utilities

All underground utilities shall be installed complete to the property
line of each lot served.

Survey Monuments

Permanent cased monuments and other markers shall be erected and
located and each lot shall be staked under the supervision of tte
Town Lngineer, as follows:

(a) The surveyor shall show on the face of the plat a description
of monuments and lot corner markers placed or found by said
surveyor.

(b) Monuments shall be placed on line of sigrt on all plat
boundaries and at corners of plat boundaries.

{c) Monuments shall be placed on roadway cemterlines, intersecticns,
point of curve, point of tangency, point of intersection of
curve tangents, centers of cul-de-sacs, and other dimension
points.

Hequirements of the Final Plat

General
The final plat shall be of form and content as specified herein.

The final subdivision plat shall not deviate from the intent of the
proposed subdivision plat upon which tentative approval was granted,

The final subdivision plat shall be prepared on linéen clotk, or mylar
plastic, 18 (18) inches by twenty-four (24) inehes including borders,
drawn with india ink to a scale of one inch eguals 50 feet. More
ttan one sheet may be used as required.

A11 signstures shall be in india ink. No interlineations will be
permitted.

=11-
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8.2 Identification and Description

The following data shzll be shown on the final plat:

g.2.1 Name or subdivision.
8.2.2 Location b? Section, Township ard Range, and tle notation
"Pown of Gig Harbor, Washington". Efﬁﬂtﬂf/ I /f Laid Surotyr”
8.2.3 The name of the mm'-
8.2.4 Scale, date and the direct.on of North referenced to wWashington

Lambert Grid, North Zone.

8,2,5 Description

The description of the property platted shall be the same as trat
on the title certificate per Section 8.5.

8.3 Delineat ion

The Aelineation of the map shall be complete with respect to the

following:
8.,3.1 Section lines accurately referenced to the lines of the subdivision.
8.3.2 True courses and distances to the nearest section corners which

shall accurately establish tre location of thre plat,

8.3.3 The plat boundary lines with accurate distances and bearings shall
be shown on the map and referenced to the Washington La bert Crid,
North Zone.

3.3.4 The name, location, width, bearinga and distances of the centerline
and right-of-way of all strcets within and adjoining the plat.

8.3.5 The location, width, bearings and distances of all easements within
the plat.

8.3.6 Radii, internal or external angles, points of curvature, tangent
bearings and length of all arcs.

8.3.7 All lot numbers, and lot perimeter dimensions and bearings -
including block no's, if more than one block in plat,

8.3.8 The locatior of all survey monuments., " . -

) 4
8.3.9 Accurate outlines of anv areas to be didi'cated or reserved for

public use, with the purposes indicated thereon and in the
dedication and of any area to be reserved by deed covenant for
common uses of certain property owners.

8.3.10 Build.ng setbacks lines, as specified by zoning ordinances, shall
be eccurately shown with their principal controlling dimensions.

-12-
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8,3.11 The accuracy recuired for/horizontal control of the plat shall be -~ /
of the order of one in 4Y000, with all dimensions on the face of Iy
the plat to close w.thin plus or minus .05 feet. P wn"
I;'~'

8.4 Attendant ltems

The final plat shall include the follewing forms, properly endorsed:

8.4.1 Certificate by lLegistered Land “urveyor (to be designated "Surveyor's
Certificate"):
I bereby certify that this plat of is based upon an
actual survey and subdivision of Section , Township ,

nange , that the distanees, courses and angles are shown
hereon correctly: and that the monuments have been (or will be ) set, and
the lot and block corners have been {or will be) staked correctly

in the ground thureof, and that I have fully complied with the

provisions of the statutes of tre State of Washington under tte
regulat.ions of ke Town of Gig Harbrr governing platting.

(A two-inch diaueter space shall
be left blank for wimweers seal)

Jnrﬁ%fa‘z

B.4.2 Certificate by County ireasurer (to be designated "Treasurer's Certificate'):

I hereby certify that all property taxss are paid, tkcre are no

delinquent special asscssments and all spcclal assessments on any

of the property herein contained dedicated as streets, alleys or for
other public use are paid in full, this day of 16 _ .

i

County Treas.rer

By
..

Deputr County Treasvrer
P b

8.4.3 Certificate by Town sngineer (to be designated as "Arproval®):

uxamined and aj;proved this 1ay of 19 .

A two-inch diameter space shall
be left blan for wngiiwer's seal)

EﬁéLneer, Town of rig Harbor

=13~
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8.4.4

8.406

B.4.7

Certificate by Town Treasurer (to be disignated as "Trzasurer's
Certificate"):

I hereby certify that there are no delinquent spscial assessments
and all special assessments on any of the property herein contained
as dedicated streets, allers, or for othur public use are paid in

~ wn PR . b Wl
AUday [P YP -] uay wva y =+ L]
—— - ——

Treasurer, Town of Cig Harbhr

Certificate by Chairman and 3S¢cretary of Town Plannin; Commission
(to be designated as "Approval'):

I hereby certify that this plat of is duly
approved by the Town of Gig Harbor Planning Commission this
day of s 19 » by Hesolution No. :

(A two-inch diameter space shall be
left blanx for Town jeal)

Clairman

Attest: -
Clerk, Town of Cig Harbor lecretary

Reeord ing Certif .cate:

Filod for record at the request of the Town of Cig Harbor this
day of 5, 19 , at minutes past
m., and r.corded in \Volume of Plats, records of
~, Countyr, Washington.

County Auditor
Dedication

Know all men by these presents that we the undersigned, owners in fue
simple of the land her.by platted, declare this plat and dedicate to
the use of the public forever, all streets, avenues, and eassments
shown Frereon and the use :hereof for any and all public purposes not
inconsistent with tre use thereof for public highway purposes, toget'er
with the right to make all necessary slopes for cuts of fills upon

the lots and blocks shown thereon in the reascnable grading of the
streets or avenues shown hereon.

In witness whercof we have hereunto set our hands and scvals this
day of , 15 .

214~
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8.4.8 icinowledgment. (as applicable):
8.4,8.1 tndividual

State of Washington) 58
feant v af )

This is to certify that on the day of s 19 N
before me t'e undersigned, a Notary Public, personally appeared

, to me known to be the individuals who
ex.cuted the foregoing dadication, and who acknowledged to me that

they sipgned and sealed the sane as their free and volumtary ect and

deed for ths uses and purposes therein mentioned.

Witness my hand and officaal seal tlre day and vear lirst ahove
written.

(A two-inch diameter space shall be
left blank for Katary Public seal)

Notary Fublic in and for the State
of Washington, resiling at

8.4.8.2 Corporate

State of wWashington)
} 55
County of )

On this day of s 19 , befcre me personally
appeared , to me known to be the
of th: corporation that executed the within and foregoin; instrument,
and acknowledged said instrument to be the free and volumtary act

and deed of said corporation, and for he uses and purposes therein
mentioned, and on oath stated i hat he was authrorized to execute

said instrument, and that the seal affixed is the corporate seal of
said corporation,

Witness my hand and official seal thc dav and vear first above written,

Notar Public in and for *the fState
of wrshington, residling at

8.4.9 .estrictions

8.4.9.1 Structures except wharves or piers eracted upon the land are restri.cted,
by ordinances of the Town of Gig Harbor, to lie cempletely within 'he
area enclosed by the setback lines shown on each lot of t'is plat amd
such restriction shall be considreed as a restrictive covenant of tris
plat. -

e

-15-



8.".9-2

8.5

8.6

8.7

8.8

9.0

9.1
9.2

9.3

9.4

9.4.1 ;
9.1}.2

411 lots are subject to restrictive covenants as filed with this plat
and racorded under County Auditor File No. ’

Certificate of Title

A certificate of title to the Town of Cig llarbor from a reputcble
abstractor, showing the ownurghip and title ol all interestea partles
in the plat, subdivision or dedicatiaon, shall accompany the final plat.
The certificate shall be dated not to exceed 30 days prior to the time
of submitting the plat for final approval.

Jeed Covenants

A properly endorsed typewritten copy of the protective deed covenants,
if applicablu, shall accompany the final plat.

sewer System Approval

A letter from the sewer utility (if anpl cable), indicating complete
and final approval and acceptance of the sewer installation svsten.

Water Systeu: Approval

A letter frowm the appropriate water utility indicating complete and
final approval and acceptance of the water distribution svstem.

Thy Parti!ion of Land by Metes and Bounds

Full compliance with all requirements of 3ection 4 of this ordinar.ce
may be waived at the discretion of the Plarning Commission, when area
or land is to be divided into four parts, or less, when all of the
following requirements are satisfied:

The resultin;: lots meet all the requirements o section 6.4 herein.

The resulting lots are smaller than twice the minimum size specified
in the zoning ordinance, or prohibited from further partition by
deed covenant.

sach lot shall abutt a public street by a minimum of twenty (20) feet,
or have access to a public street by means of a private lane easement
meeting all the requirements of Sect.ion 6.3 herein.

Application for the partition of Land under the provisieons of this
section shall be made to the Planning Commission and shkall be
accompanied by the following data.

Letter of application.

A drawing to a scale of [ifty (50) feet to the inch deplcting the area
to be divided, and showing the legal description of *“he property.

=16~



Toho3 A letter from the sewer utilit: indicating that a sewer connection
is provided for each lot, or compliance with Section 5.4.2.

G.lhoh A letter from the appropriate water utilit;: indicating that a private
water connection is provided for =zach lot.

4.5 When site improvements as required by Section 6 and Section 7 are not
complete, a letter is required from each public utility indicating

that their respective services are available and, in addition, 'Tre
applicant shall post a bond, satisfactory to the Town, in which assurance
is given the Town tlat the installation of the minimum improvements
required under Section 6 and Section 7 will be made within one vear

from the date of application, and that such improv.ments will be

carried out as provided in Section 7.

10.0 Procedure and Authority for Granting
lnodifications and cxceptions

Any subdivider may make application to the Planning Commission for a
variation or modification of any of the regulations eontained herein die to
pre-existing, topographic, or other physical conditions of the proposed
plat, subdivision, or dedication. The Planning Comml~sion shall hold a
public hearing to consider the request and shall submit its tentative
decision, togethsr with its findings of fact in each rase, to *he Council
for its review of ‘Lhe findings of fact and !entaiive decision. The
Council, within trirty (30) days after receiving the facts and tentative
decision from the Coumission, shall complete its review, shall concur,
modify, or reject the tentative decision of the Planning Coumission,

and shall issue an order to the Commission containing tle standards and
roguirements which shall govern tle subdivision a prmval,

11.cC Viclations and Penaltius

whenever any person or persons, firm or firms, ©r cne or more
corporations, at various and succeseive times, of at any one time,

shall have attempted to plat, subdivide, or divide into smaller

parts, any parcel of land or property into four or wore such lots, plots,
tracts, or smaller marts, the area of each of which i: five (5) acres

or lass, for purposes of providinh building sites, now, or at anv

time hence, held in one ownership, eit:er by contract for purc-ase,

by deed or by both, and after th: time of the adoption of 'kis ordinance,
and have failed to comply with the provisions of this ordinance, such
attempted subdivision shall be null an! void and 'he subdivider shall

be subjeet to a fine in any sum not to exceed five hundred drllars
($500.00) for ach of said lots, plots, tracts, or smaller parts,

or imprisonment for a period not to exceed thirty (30) days, or hott

s ch fine and imprisonment, in the discretion of the court: and

whoever, being thc owner or agent of the ownzr, of any land located
within such plat or subdivision containing more than four st.ch lots,
plots, tracts, or smaller par's, transfers or sells, or agrees to sell,

==



or option any land, before such plat or subdivision has heen ajproved

by the Town, shall be subject to a fine of not mrre than five hundred
dollars ($500.00), The Planuing Commission may initiate an action

to enjoin such transfer, sale, agreement or option by making anplication for
an injunction in the Superior Court: or th: Planning Coumission may

recover said penalty for the Town of Cig Harbor by a civil action in

anv court of competent ijurisdiction, if, in 'he opinion of the Planning
Gommission either of said actions is justifiable.

12.0 Mforcing Authority

The Town Planning Commission is designated and assijn.d t1.
administrative and coordinating responsiblities contained herein,
pursuant to *he Laws of the State of Wishington, Ch. 186, laws, 1937,
as hereafter amended (Ch, 58,1 RCW) Ior the approval or disapproval
of plats, subdivislons, or d=dicat tons,

13.0 Conflict
The following ordinances are hereby repealed.

Ordinances No:
14.0 Validity

Should anv sect.on, subsection, paragraph, sentence, clause or
phrase of this ordinance be declared unconstitutional or invalid for
an reason, such decision shall not affect ‘he validity of thre
remzining portions of this ordinance.

15,0 Lffective Date

This ordinance shkzll be in full force and effect afier lts passage,
approval and publicat_on as provided Fy law,
L

U
Passed by tte Council this 'Lj' day of (.LLG?fLJ f , 19 ZZ/ 9

Approved by the Mayor t:is day of , 19 .
Hohf,cor
HsAYOR
ATT03T:
oAVt
Town Clerk

I hereby certify that the foregoing is a true and correct copy of

Ordinance No. of the Town of Gig Harbor, the title to which
is as set forth above, and trat said ordinance was posied according
to law on '

TCWN CloRh
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Athdabit of Publhimbhron

STATE OF WASHINGTON,
COUNTY GF PIERCE. 5.8.

....... Doxrothy..Platt “being first duly sworn,

on oath deposes and says that he is the_._Fukligher. . ...
of THE PENINSULA GATEWAY, a weekly newspaper. That said
newspaper is a legal newspaper and it is now and has been {or
more than six months prior to the date of the publication hereinafter
referred to, published in the English language continually as a ‘weekly
newspaper in Gig Harbor, Plecce County, Washington, and i is
arw and during all of sald lime was printed in an office maintained
ai the aforementioned place of publication of said newspaper.

That the annexed is a true copy of a__ _. po =

_.town. of Gis Harbar Ordinance. .. .. ..

..... e B LI PTIP VTN ria e —— e

(o
as it was pubhshed in regular 1ssucs (and not in supplement form)
of said newspaper once each week for a period of...Ll o e .
consecutive weeks, commencing on the...l .. ._day of....368pte,

19..66., and ending on the..................day of... SR { F—
both dates Inclusive, and 'that such newspaper Was ragularly dls
tributed to its subscribers during all of said period.

That the full amount of the fee charged for the foregoing publi-
catlon in the sum of §...134 o4 .0. which amount has been pald in

full, at the rate of $2.00 a hundred -words for the first insertion and
$1.50 a bundred words for each subsequent insertion.

. fl i w .
&M.{;;'.,.v:.m,:.;xﬁ:.um...__
Subscribed to and swora before me this.. 4_._: day of
Septemaer. ..., 1865 . C;/

(4774855758 o

Notary tic in find he Slate of W‘ashlnzton

Residing at.CAg-iiar20oRy —iashe—-

o
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Gig Harbor Municipal Code: 1985 https://mail a0l com/38771-416/acl-6/en-us/mail/PrintMessage asps

From: Shope, Christian <ShopeC@cityofgigharbor.net>
To: 'emmaig@aol.com' <emmalg@aol.com>
Subject: Gig Harbor Municipal Code: 1985
Date: Mon, Sep 29, 2014 10:30 am

| snoke with Paul Rice to aain a backaround on the situation and have a better understanding now.

The information you need is available online. This link is for all Gig Harbor ordinances:
https://gigharbor.imagenetiic.net/Administration/Ordinances/

For a little guidance: Ord 701 updated the subdivision code in 1996 which had previously been adopted and
unchanged since 1966(ord 91))

The code is an ever changing document, and ordinances record each change. You can use the find feature of
your web browser to quickly find any ordinances referring to GHMC 16.086, 16.07, or 16.08 or whichever code

you need.

-Christian

Christian Shope
City of Gig Harbor
Assistant Planner

i igharbor.ne

253.851.6135

1ofl 9/29/14 4:27 PM
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Those Crazy Indemnity Forms We All Sign
[Esams S mmmmmn

tions legally enforceable? It depends

- .o how fer they go and which sti te you're
hmlypaslsdnﬂwponlhhdm Margaret Jane Radin, a law professor
filed on bebalf of puy son. ; _ at the University of Michi an, says
mm.h{?m‘wgnw b/ s o Tl e e

mmhg:ﬂamvw:wum
ments often cpntain little-noticed in- . _ reqdrcmxpmmlnqﬁm.hr.m

1 ] ¥ : ple, a trial court heid that a Jas station
have been a pernicious feature of free- o : s )
lance

operator and his heiper has to pay 10
writing contracts for years. AS ! b T Resltdy G5 ACH) defend an oil company for it oyn negli-
mmmmm AES ; mhmm-ﬂlmn
wtoprﬂndg‘pu:t;mhﬂdﬂm- ) ruling based in part on an i demnifica-

: tion clause. The state Supteme Court
wummdm. b found that provision unctnscionable,
: but the plaintiff had to go pr :ty far just

claims. to get his day in cowrt.

Clauses like this often are tucked into ) At least that was a busless agree-

the fine print nobody reads when click- - ment; the balance of pover is even
e e et o« athecvin &> N s seymmcetric whes o
daily a new - .
Try a litle Googling on this score. If JAVIIK JALN BENAVIDES plate: The Fine Print, Vanis hing Rigits,

you used 2 money-back

guaraniee and the Rule of Law,” Ms, | adin argues
Svallable for a while on lams cat food tn might not want to bother seeking help  purpose insurer is scandalously 1ax. T 191 an onstaught of one-sic xd fine peiat
Procter & Gamble (fiscal 2012 sales: sumer Affairs, since its Web site re- sufance regulator, for instance; eV maiing a mockery of the freedom of

sgency dently this official is blithely uninterest-  coneract In an interview, ¢ he observed
! ed in just how much capital I've Sel a1 some other countries | ar such cas-
saging service, aiso include an indemni- “against all claims and expenses, in- aside — hang on while [ g0 through the ) rights erasures, and £uid the Fed-

. So does user , sofa cushions for change — to cover the  erg) Trade Commission ¢ uld do like-
agreement. *If anyone brings a claim Of course, the parent didn't have to  vast potential lisbilities lurking on OUr'  wise here.

:
g

against us related (o your actions, con- sign, but she also didn’t want her family'sbalance sheet It should. Meanwhile, p: ople have to
1ent or information on Facebook,” says daughter left oul. objecting to these iniair agree-
that site's Statement of Rights and Re- I've faced the same choice — give up T'S bad encugh that everywhere I which reliey » businesses
sponsibilities, “you will indemnify and my rights or keep my kids home. In or- g0, tomeone wants me to promise and institutions of their n ost basic

hoid us harmless from and against all der for my son to aitend & summer pro- not to sue. I was ance asked t0 sign {sponsibilities, pressing iidividuals to
damages, losses, and expenses of any gram at the Simon's Rock campus of 2 release as a houseguest in a pri-| act as their insurers. Fcr years I've
kind (including reasonable lega) fees Bard College, for example, | agreed 10 vate home! And to some extent, I'm wovisions

g out Indemnity |

and costs) related to such claim.” release the Institution, its trustees and sympathetic; it's stressful and expen- freelance contracts, and | did Ukewise
Demands i give to live in such u litigious society.  for lacrosse. But often the 1's not an op-

just come from businesses, One parent friends from any liability and to “fully  But it's ridiculous 1o demand that every tion, and Ms. Radin warr =d that while
{whoulmdmtwbemmed)mdw and forever agree to indemnify” them Tom, Dick and Mary assume a liability i

g
%.
g
E
B
i
|

deleting and initialing m ght help, the
d;uthﬂnhﬂum&yﬁlsmeg:: in case of any claims arising from my that can only properly rest with those  oth

a per-
version of the tort system, which is sup-  blows In court, I might  ill get stuck
pnloﬁmputhemnnwepuﬁes with the legal bill for both jides.

:
:
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son’s stay. . ] who bear responsibility, And it's
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GUEST 753

Without thinking, consumers relieve
businesses of their responsibilities.
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National Edition
‘Arizt ia: Mosily cloudy northeast
‘Partl; sunny elsewhere. Highs in
msnmmmmmm
west, Moatly clear tonight. Colder.
Detals, SportsSunday, Page 12.

Prinied in Aritona $6.00

Morsi Extends
A Compromise

To Opposition

Rescinds Some Control
Ahead of Vote

By DAVID D. KIRKPATRICK

CAIRO — Struggling to quell
and viclence that have
threatened to derail & vole on an
Islamist-backed draft constitu-
tion, President Mohamed Morsi
moved Saturday to appease his
: with a package of con-
cessions just hours after state

.| media reported that he was mov-

ing toward imposing a form of
martial law to secure the streets
and allow the vote.

Mr. Morsi did not budge on a
critical demand of the opposition:
that he postpone a referendum
set for Saturday to approve the
new constitution. - His- Islamist
supporters say the: charter will
lay the foundation for a.new de-
mocracy and & retnrn to stability.

| But liberal groups haye fauited it

for inadequate protection of indi-
vidual rights and loophioles that
could enable Muslim religious au-

SYRIAREBELS TIED
T0 AL QAEDA PLAY
FEY ROLE IN WAR

| A CHALLENGE FOR US.

Jil adis Bring Weapons
¢nd Support in Drive
to Unseat Assad

*his article is by Tim Arango,
An ne Barnard and Hweida Saad.

JAGHDAD — The lone Syrian
relel group with an explict
st mp of approval from Al Qaeda
he 1 become one of the uprising’s
m st effective fighting forces,
pcsing a stark challenge to the
Ul ited States and other countries
thit want to support the rebels
bt t not Jslamic extremists,
_ Money flows to the group, the
Nisra Front, from lke-minded
di nors' abroad, Its fighters, a
‘g1 1811 minority of the rebels, have
tt & boldness and skill to storm
fc rilfied positions and lead other
b.ttalions to capture military
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Superior Court Civil Rules

CR 54
JUDGMENTS AND COSTS

(a) Definitions.

(1) Judgment. A judgment is the final determination of the rights of the parties in the action and
includes any decree and order from which an appeal lies. A judgment shall be in writing and
signed by the judge and filed forthwith as provided in rule 58.

(2) Order. Every direction of a court or judge, made or entered in writing, not included in a
judgment, is denominated an order.

(b) Judgment Upon Multiple Claims or Involving Multiple Parties. When more than one claim for relief
is presented in an action, whether as a claim, counterclaim, cross claim, or third party claim, or when multiple
parties are involved, the court may direct the entry of a final judgment as to one or more but fewer than all of
the claims or parties only upon an express determination in the judgment, supported by writtem findings, that
there is no just reason for delay and upon an express direction for the entry of judgment. The findings may be
made at the time of entry of judgment or thereafter on the courts own motion or on motion of any party. In the
absence of such findings, determination and direction, any order or other form of decision, however designated,
which adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties shall not
terminate the action as to any of the claims or parties, and the order or other form of decision is subject to
revision at any time before the entry of judgment adjudicating all the claims and the rights and liabilities of all
the parties.

(c) Demand for Judgment. A judgment by default shall not be different in kind from or exceed in amount
that prayed for in the demand for judgment. Except as to a party against whom a judgment is entered by default,
every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if
the party has not demanded such relief in his pleadings.

(d) Costs, Disbursements, Attorney's Fees, and Expenses.

(1) Costs and Disbursements. Costs and disbursements shall be fixed and allowed as provided in RCW 4.84 or
by any other applicable statute. If the party to whom costs are awarded does not file a cost bill or an
affidavit detailing disbursements within 10 days after the entry of the judgment, the clerk shall tax costs
and disbursements pursuant to CR 78(e).

{(2) Attorney's Fees and Expenses. Claims for attorney's fees and expenses, other than costs and disbursements,
shall be made by motion unless the substantive law governing the action provides for the recovery of such fees and
expenses as an element of damages to be proved at trial. Unless otherwise provided by statute or order of the
court, the motion must be filed no later than 10 days after entry of judgment.

(e) Preparation of Order or Judgment. The attorney of record for the prevailing party shall prepare and
present a proposed form of order or judgment not later than 15 days after the entry of the verdict or decision, or
at any other time as the court may direct. Where the prevailing party is represented by an attorney of racord, no
order or judgment may be entered for the prevailing party unless presented or approved by the attorney of
record. If both the prevailing party and the prevailing party's attorney of record fail to prepare and present the
form of order or judgment within the prescribed time, any other party may do so, without the approval of the
attorney of record of the prevailing party upon notice of presentation as provided in subsection (£f) (2).

(£) Presentation.

(1) Time. Judgments may be presented at the same time as the findings of fact and conclusions of law
under rule 52.

(2) Notice of Presentation. No order or judgment shall be signed or entered until opposing counsel have been
given 5 days' notice of presentation and served with a copy of the proposed order or judgment unless:

(A) Emergency. An emergency is shown to exist.

(B) Approval. Opposing counsel has approved in writing the entry of the proposed order or judgment or waived
notice of presentation.

(C) After verdict, etc. If presentation is made after entry of verdict or findings and while opposing counsel
is in open court.

[Originally effective July 1, 1967; amended effective September 1, 1989; September 1, 2007; April 28, 2015.)
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CR 59
NEW TRIAL, RECONSIDERATION, AND AMENDMENT OF JUDGMENTS

(a) Grounds for New Trial or Reconsideration. On the motion of the party aggrieved, a verdict may be
vemmnbod amd = mewm +rial arantad to all or anv of the parties, and on all issues, or on some of the issues when such
issues are clearly and fairly separable and distinct, or any other decision or order may be vacatea ana
reconsideration granted. Such motion may be granted for any one of the following causes materially affecting
the substantial rights of such parties:

(1) Irregularity in the proceedings of the court, jury or adverse party, or any order of the court, or
abuse of discretion, by which such party was prevented from having a fair trial.

(2) Misconduct of prevailing party or jury; and whenever any one or more of the jurors shall have
been induced to assent to any general or special verdict or to a finding on any question or questions submitted
to the jury by the court, other and different from the juror's own conclusions, and arrived at by a resort to
the determination of chance or lot, such misconduct may be proved by the affidavits of one or more of the Jjurors;

(3) Accident or surprise which ordinary prudence could not have guarded against;

(4) Newly discovered evidence, material for the party making the application, which the party could
not with reasonable diligence have discovered and produced at the trial;

(5) Damages so excessive or inadequate as unmistakably to indicate that the verdict must have been the result
of passion or prejudice;

(6) Error in the assessment of the amount of recovery whether too large or too small, when the action is
upon a contract, or for the injury or detention of property;

(7) That there is no evidence or reasonable inference from the evidence to justify the verdict or the
decision, or that it is contrary to law;

(8) Error in law occurring at the trial and objected to at the time by the party making the application; or
(9) That substantial justice has not been done.

(b) Time for Motion; Contents of Motion. A motion for a mew trial or for reconsideration shall be filed
not later than 10 days after the entry of the judgment, order, or other decision. The motion shall be noted at the
time it is filed, to be heard or otherwise considered within 30 days after the entry of the judgment, order, or
other decision, unless the court directs otherwise. A motion for a new trial or for reconsideration shall identify
the specific reasons in fact and law as to each ground on which the moticn is based.

(¢) Time for Serving Affidavits. When a motion for new trial is based on affidavits, they shall be filed with
the motion. The opposing party has 10 days after service to file opposing affidavits, but that period may be
extendaed for up to 20 days, either by the court for good cause or by the parties' written stipulation. The court
may permit reply affidavits.

(d) ©On Initiative of Court. Not later than 10 days after entry of judgment, the court on its own initiative
may order a hearing on its proposed order for a new trial for any reason for which it might have granted a new
trial on motion of a party. After giving the parties notice and opportunity to be heard, the court may grant a
timely motion for a new trial for a reason not stated in the motion. When granting a new trial on its own
initiative or for a reason not stated in a motion, the court shall specify the grounds in its order.

(e) Hearing on Motion. When a motion for reconsideration or for a new trial is filed, the judge by whom it
is to be heard may on the judge's own motion or on application determine:

(1) Time of Hearing. Whether the motion shall be heard before the entry of judgment;

(2) Consolidation of Hearings. Whether the motion shall be heard before or at the same time as the
presentation of the findings and conclusions and/or judgment, and the hearing on any other pending motion; and/or

(3) Nature of Hearing. Whether the motion or motions and presentation shall be heard on oral argument or
submitted on briefs, and if on briefs, shall fix the time within which the briefs shall be served and filed.

(f) Statement of Reasons. In all cases where the trial court grants a motion for a new trial, it shall, in
the order granting the motion, state whether the order is based upon the record or upon facts and circumstances
outside the record that cannot be made a part thereof. If the order is based upon the record, the court shall give
definite reasons of law and facts for its order. If the order is based upon matters outside the record, the court
shall state the facts and circumstances upon which it relied.

(g) Reopening Judgment. On a motion for a new trial in an action tried without a jury, the court may open
the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law
or make new findings and conclusions, and direct the entry of a new judgment.

(h) Motion To Alter or Amend Judgment. A motion to alter or amend the judgment shall be filed not later
than 10 days after entry of the judgment.

(i) Alternative Motions, etc. Alternative motions for judgment as a matter of law and for a new trial may
be made in accordance with rule 50(c).

(3) Limit on Motions. If a motion for reconsideration, or for a new trial, or for judgment as a matter of law,
is made and heard before the entry of the judgment, no further motion may be made without leave of the court



first obtained for good cause shown: (1) for a new trial, (2) pursuant to sections (g), (h), and (i) of this rule,

or (3) under rule 52(b).

[Amended effective July 1, 1980; September 1, 1984; September 1, 1989; September 1, 2005; April 28, 2015.]
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CR 60
RELIEF FROM JUDGMENT OR ORDER

(a) Clerical Mistakes. Clerical mistakes in judgments, orders or other parts of the record and errors therein
aminine~ Fram awareicht nr omiesion mav ha corrected bv the court at any time of its own initiative or on the
motion of any party and after such notice, if any, as the court orders. Such mistakes may be S0 correctea berore
review is accepted by an appellate court, and thereafter may be corrected pursuant to RAP 7.2 (e).

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud; etc. On motion
and upon such terms as are just, the court may relieve a party or the party's legal representative from a final
judgment, order, or procaediqg for the following reasons:

(1) Mistakes, inadvertence, surprise, excusable neglect or irregularity in obtaining a judgment or orxder;

(2) For erroneous proceedings against a minor or person of unsound mind, when the condition of such
defendant does not appear in the record, nor the error in the proceedings;

(3) Newly discovered evidence which by due diligence could not have been discovered in time to move for a
new trial under rule 59(b):

(4) Fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, or other misconduct of
an adverse party;

(5) The judgment is wvoid;

(6) The judgment has been satisfied, released, or discharged, or a prior judgment upon which it is basad has
been reversed or otherwise vacated, or it is no longer equitable that the judgment should have prospective application;

(7) If the defendant was served by publication, relief may be granted as prescribed in RCW 4.28.200;
(8) Death of one of the parties before the judgment in the action;

(9) Unavoidable casualty or misfortune preventing the party from prosecuting or defending;

(10) Error in judgment shown by a minor, within 12 months after arriving at full age; or

(11) Any other reason justifying relief from the operation of the judgment.

The motion shall be made within a reasonable time and for reasons (1), (2) or (3) not more than 1 year after
the judgment, order, or proceeding was entered or taken. If the party entitled to relief is a minor or a person
of unsound mind, the motion shall be made within 1 year after the disability ceases. A motion under this
section (b) does not affect the finality of the judgment or suspend its operation.

(¢) Other Remedies. This rule does not limit the power of a court to entertain an independent action to
relieve a party from a judgment, order, or proceeding.

(d) Writs Abolished--Procedure. Writs of coram nobis, coram vobis, audita querela, and bills of review
and bills in the nature of a bill of review are abolished. The procedure for obtaining any relief from a judgment
shall be by motion as prescribed in these rules or by an independent action.

(e) Procedure on Vacation of Judgment.

(1) Motion. Application shall be made by motion filed in the cause stating the grounds upon which relief is
asked, and supported by the affidavit of the applicant or the applicant's attorney setting forth a concise
statement of the Facts or errors upon which the motion is based, and if the moving party be a defendant, the
facts constituting a defense to the action or proceeding.

(2) Notice. Upon the filing of the motion and affidavit, the court shall enter an order fixing the time
and place of the hearing thereof and directing all parties to the action or proceeding who may be affected thereby
to appear and show cause why the relief asked for should not be granted.

(3) Service. The motion, affidavit, and the order to show cause shall be served upon all parties affected in
the same manner as in the case of summons in a civil action at such time before the date fixed for the hearing
as the order shall provide; but in case such service cannot be made, the order shall be published in the manner
and for such time as may be ordered by the court, and in such case a copy of the motion, affidavit, and order
shall be mailed to such parties at their last known post office address and a copy thereof served upon the
attorneys of record of such parties in such action or proceeding such time prior to the hearing as the

court may direct.

(4) Statutes. Except as modified by this rule, RCW 4.72.010-.090 shall remain in full force and effect.

[Amended effective September 26, 1972; January 1, 1977; April 28, 2015.]
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Wash. Rev. Code 4.28.320 Lis pendens in actions affecting title to real estate. (Revised Code of Washington (2017
Edition))

4.28.320 Lis pendens in actions affecting title to real estate.

At any time after an action affecting title to real property has been commenced, or after a
writ of attachment with respect to real property has been issued in an action, or after a
receiver has been appointed with respect to any real property, the plaintiff, the defendant, or
such a receiver may file with the auditor of each county in which the property is situated a
notice of the pendency of the action, containing the names of the parties, the object of the
action, and a description of the real property in that county affected thereby. From the time
of the filing only shall the pendency of the action be constructive notice to a purchaser or
encumbrancer of the property affected thereby, and every person whose conveyance or
encumbrance is subsequently executed or subsequently recorded shall be deemed a
subsequent purchaser or encumbrancer, and shall be bound by all proceedings taken after
the filing of such notice to the same extent as if he or she were a party to the action. For the
purpose of this section an action shall be deemed to be pending from the time of filing such
notice: PROVIDED, HOWEVER, That such notice shall be of no avail unless it shall be
followed by the first publication of the summons, or by the personal service thereof on a
defendant within sixty days after such filing. And the court in which the said action was
commenced may, at its discretion, at any time after the action shall be settled, discontinued
or abated, on application of any person aggrieved and on good cause shown and on such
notice as shall be directed or approved by the court, order the notice authorized in this
section to be canceled of record, in whole or in part, by the county auditor of any county in
whose office the same may have been filed or recorded, and such cancellation shall be
evidenced by the recording of the court order.

[ 2004 ¢ 165 § 33; 1999 ¢ 233 § 1; 1893 ¢ 127 § 17; RRS § 243.]
NOTES:
Purpose—Captions not law—2004 ¢ 165: See notes following RCW 7.60.005.

Effective date—1999 ¢ 233: "This act takes effect August 1, 1999." [ 1999 ¢ 233 § 24.]




APPENDIX H



Wash. Rev. Code 4.28.328 Lis pendens&#8212;Liability of claimants&#8212;Damages, costs, attorneys' fees. (Revised
Code of Washington (2017 Edition}))

4.28.328 Lis pendens—Liability of claimants—Damages, costs, attorneys' fees.
(1) For purposes of this section:

(a) "Lis pendens" means a lis pendens filed under RCW 4.28.320 or 4.28.325 or other
instrument having the effect of clouding the title to real property, however named, 1ncluding
consensual commercial lien, common law lien, commercial contractual lien, or demand for
performance of public office lien, but does not include a lis pendens filed in connection with
an action under Title 6, 60, other than chapter 60.70 RCW, or 61 RCW;

(b) "Claimant" means a person who files a lis pendens, but does not include the United
States, any agency thereof, or the state of Washington, any agency, political subdivision, or
municipal corporation thereof; and

(c) "Aggrieved party" means (i) a person against whom the claimant asserted the cause of
action in which the lis pendens was filed, but does not include parties fictitiously named in
the pleading; or (ii) a person having an interest or a right to acquire an interest in the real
property against which the lis pendens was filed, provided that the claimant had actual or
constructive knowledge of such interest or right when the lis pendens was filed.

(2) A claimant in an action not affecting the title to real property against which the lis
pendens was filed is liable to an aggrieved party who prevails on a motion to cancel the lis
pendens, for actual damages caused by filing the lis pendens, and for reasonable attorneys'
fees incurred in canceling the lis pendens.

(3) Unless the claimant establishes a substantial justification for filing the lis pendens, a
claimant is liable to an aggrieved party who prevails in defense of the action in which the lis
pendens was filed for actual damages caused by filing the lis pendens, and in the court's
discretion, reasonable attorneys' fees and costs incurred in defending the action.

[1994 c155§1.]
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IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

CHRISTOPHER GUEST, Cause No. 11-2-16364-0
Plaintiff(s) |,
ORDER DENYING REQUEST FOR
VS. ; RECONSIDERATION
DAVID LANGE,
Defendant(s)

Plaintiffs Guest file a motion to vacate pursuant to CR 59. Plaintiffs Guest also file a
Motion for Reconsideration under CR 59. Pursuant to CR 59(b), Motions for Reconsideration
must be submitted to the Court no later than ten days following judgment. Final judgment was
entered in this case September 19th, 2014. Plaintiffs' Motion for Reconsideration was filed
Tuesday, September 30th, 2014. The last day of the ten-day reconsideration period was
Monday, September 2Sth, 2014.

CR 59(b) uses the language, “A motion for a new trial or for reconsideration shall be filed
no later than ten days after the entry of judgment... () CR 59's time deadlines are couched in
mandatory language.

Well-established case law holds that there cannot be substantial compliance with
mandatory time deadlines. See City of Seattle vs. Public Employment Relations Commission,
116 Wn.2d. 929. Based on untimely filing, Plaintiffs' Motion for Reconsideration will be denied.

Based on the foregoing, it is
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ORDERED, ADJUDGED, and DECREED that Plaintiffs’ Motion for Reconsideration

pursuant to CR 59 is Denied as being untimely filed.

e X RO - 2
DUNE 1IN OUrCiv UUUT‘\I vie » i du; O QC'-b:' 204A.




APPENDIX J



CHRISTOPHER and SUZANNE GUEST,
husband and wife, Appellants,
V.
DAVID and KAREN LANGE, husband
and wife,
and the marital community cOmprisea
thereof, Respondents.

No. 46802-6-11

COURT OF APPEALS OF THE STATE
OF WASHINGTON DIVISION II

June 14, 2016

UNPUBLISHED OPINION

MELNICK, J. Christopher and
Suzanne Guest appeal the trial court's
summary judgment orders and final
judgment in favor of their neighbors, David
and Karen Lange. We conclude that the trial
court did not abuse its discretion by denying
the Guests' motion to amend their complaint;
it did not err by granting the Langes' motion
for summary judgment dismissing the Guests'
claims; it did not err by denying the Guests'
motion for partial summary judgment; and, it
did not err in instructing the jury. Finally,
there was no cumulative error.: We affirm.

FACTS

The facts of this case are not in dispute.
The Guests and the Langes are neighbors in
the Spinnaker Ridge community in Gig
Harbor. The Guests reside on Lot 5 and the
Langes reside on Lot 4. Nu-Dawn Homes,
Inc. developed the community in 1986. As
part of the original
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development, Nu-Dawn Homes recorded the
Spinnaker Ridge declaration of covenants,
conditions, restrictions, and reservations

(CC&Rs), and a document titled "Patio or
Deck Easement” (Easement).2 Clerk's Papers
(Cp)

at 211. Both documents granted

Guest v. Lange (Wash. App., 2016}

easements for decks. The easement over the
Guests' property covered an area of 5 feet by
21 feet for the Langes' deck.

In 2011, the Langes wanted to rebuild
structural integrity. The original deck's
footprint covered the easement over the
Guests' property and an additional
encroachment area of approximately three
feet by five feet. The Langes talked with the
Guests about their intent to replace the deck.
The Guests told the Langes that they did not
have the right to reconstruct their deck on the
original deck's footprint which ran along the
edge of the Guests' house. The Langes decided
to rebuild the deck in a smaller area than the
original one.

. IR S.Y | P ¥ 1
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Later, the Langes' lawyer informed them
that they had the legal right to rebuild the
deck within the location of the original deck.
The Langes asked the Guests for permission
to rebuild the deck as it had originally existed.
The Guests refused to give their permission.
Eventually, the situation deteriorated, and the
Langes communicated to the Guests that they
were going to rebuild the deck in the same
place as the original one. In April, while the
Guests were out of town, the Langes rebuilt
the deck in the same footprint as the original
deck.

Page 3
1. PROCEDURAL HISTORY

A. Complaint, Answers, and

Counterclaims

In December 2011, the Guests filed a
complaint alleging breach of contract and
trespass. In May 2012, the Langes filed an
answer, affirmative defenses, and
counterclaims to quiet title and for trespass.
The Guests answered the Langes'
counterclaims and asserted affirmative
defenses.



B. Amended Complaint

In October, the Guests filed their first
amended complaint. It alleged breach of
contract, trespass, and breach of the covenant
ol good Talth and 1air dediing. 1t disu alicged
the Langes had a duty to indemnify the
Guests for all claims arising from their actions
in connection with the deck and the
utilization of the easement.

The Langes filed an answer with
affirmative defenses and a counterclaim. They
admitted that the deck might encroach on the
Guests' property, but the original CC&Rs
allowed it, and that the deck covered the same
area as the original deck. The Langes alleged
that the Guests trespassed. The Langes
denied all of the Guests' causes of action. In
their counterclaim, the Langes relied on the
following language from paragraph 16.4 of the
1986 CC&Rs:

Encroachments: Each Lot and
all Common Areas are hereby
declared to have an easement
over all adjoining Lots and
Common Areas for the purpose
of accommodating any
encroachment . and any
encroachment due to building
overhang or projection, and any
encroachment for a deck, patio
and/or parking area or driveway
constructed (and assigned for
the use of a Lot) by Developer.
There shall be valid easements
for the maintenance of said
encroachments . . . however,
that in no event shall a valid
easement for encroachment be
created in favor of an Owner or
Owners if said encroachment
occurred due to the willful act or
acts with full knowledge of said
Owner or Owners. In the event a
Lot or Common Areas are
partially or totally destroyed,
and then repaired or rebuilt, the

o
[astcase

Guest v. Lange (Wash. App., 2016)

Owners agree that minor
encroachments over adjoining
Lots and Common Areas shall
be permitted, and that there
shall be valid easements for the

IHALILELALCE ol u
encroachments so long as they

shall exist.

oaiivL
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CP at 49.

The Guests answered the Langes'
counterclaim and asserted affirmative

defenses. They alleged that the indemnity
provision contained in paragraph D of the
Easement was an insurance contract that
obligated the Langes to indemnify and insure
the Guests against suits related to the deck.
Paragraph D of the Easement states:

Grantee promises, covenants
and agrees that the Grantor
shall not be liable for any
injuries incurred by the
Grantee, the Grantee's guests
and/or third parties arising
from the utilization of said
easement and further Grantee
agrees to hold Grantor harmless
and defend and fully indemnify
Grantor against any and all
claims, actions, and suits arising
from the utilization of said
easement and to satisfy and all
judgments that may result from
said claims, actions and/or
suits.

CP at 212.

C. Motions to Amend Complaint and for
a Continuance

On January 29, 2013, the Guests filed a
motion to amend their complaint and to
continue the trial. The proposed second
amended complaint would have added five



Guest v. Lange (Wash. App., 2016)

new defendants and eleven new causes of
action. It was 135 pages long. The Guests
claimed that they received late discovery
responses and the documents produced gave
rise to new causes of action. The case was set
for trial on June 4. The Guests requested a SIX
month continuance of all deadlines, including
those that had already passed, to join new
parties and to adequately prepare for trial.

The Langes opposed the motion because
the deadline to add defendants had passed
and because they faced significant prejudice if
the scope of this litigation expanded and was
continued. The trial court denied the motion
because it was untimely and because the
Langes would be prejudiced.
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D. Summary Judgment Motions3
1. Guests' Motion for Summary Judgment

On March 8, the Guests filed a motion for
summary judgment and dismissal of the
Langes' counterclaims of trespass and to quiet
title. The Guests claimed they could not
trespass on their own property. Even if there
was an easement, it would be for the mutual
benefit of the parties. The Guests also claimed
that paragraph D of the Easement barred any
counterclaims by the Langes.

On April 8, the Langes responded to the
Guests' motion for summary judgment and
agreed that there were no genuine disputes as
to the material facts, but because the Guests
could not show that they were entitled to
judgment on either of the Langes'
counterclaims, the motion should be denied.

2. Langes' Motion for

Judgment

Summary

On March 22, the Langes filed a motion
for summary judgment of the Guests' claims,
arguing that each claim was legally
insufficient. In support of their motion, the

Langes included surveys of the Guests' and
Langes' lots that showed the deck easement
area, the actual deck, and the disputed three
feet by five feet area.

-l . - .1 ~ . - . R |
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claimed the Langes did not have standing
because their counterclaims were barred, and
that the multiple contracts the Guests entered
into with the Langes defeated the motion for
summary judgment.

3. Court's Rulings
Judgment Motions

on Summary

On April 19, the trial court heard
arguments on the summary judgment
motions. On May 6, the trial court entered a
written order granting the Guests' motion for
dismissal of the
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counterclaim for trespass, but denying the
motion to quiet title. The trial court also ruled
that the indemnification language in
paragraph D of the Easement did not bar the
other counterclaims. On that same date, the
trial court entered a written order granting
the Langes' summary judgment motion in
part, dismissing the Guests' claims for
trespass with respect to the area described in
the Easement, for breach of contract for a
violation of the CC&Rs, for breach of contract
based on the alleged contract to share the
Langes' deck, for breach of indemnity, and for
breach of duty of good faith and fair dealing.4

After the ruling on both motions for
summary judgment, the following claims and
counterclaims remained: the Guests' claim for
trespass regarding the three feet by five feet
encroachment area of the deck; the Guests'
claim for breach of contract based on the
Langes' alleged promise to not build a deck on
the easement area; and the Langes' claim to
quiet title.

E. Other Motions



On May 6, the Guests filed CR 56(f)
declarations for postponement of entry of the
summary judgment orders until the
conclusion of discovery, and for denial of the
Langes' motion for summary judgment
because the grantor in the Easement was not
the owner of the development. The Guests'
declarations claimed that they acquired newly
discovered evidence that proved the
Fasement was invalid, including that Nu-
Dawn Homes Limited Partnership owned and
developed the community, not Nu-Dawn
Homes Inc., the listed grantor on the
Fasement.s The trial court ruled that the
declarations were untimely and declined to
consider the Guests' arguments.
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IL. TRIAL

The case proceeded to jury trial with
testimony consisting of the same pertinent
facts as summarized above. Prior to trial, the
Guest's moved in limine that the parties be
prevented from presenting any testimony,
evidence or argument that there was any
easement on the Guests' property that
benefitted the Langes' property. The trial
court denied the motion, stating that it did
not understand the motion and it had already
granted summary judgment and ruled that a
valid easement existed.

A. Jury Instructions

The Guests argued about three specific
jury instructions. The trial court instructed
the jury using an instruction the Langes
proposed. It read, "If you find that plaintiffs
justifiabl[y] relied on defendants’ promise not
to build a new deck in the area identified in
the patio or deck easement, then there was
consideration.” CP at 4646, 4747. The trial
court gave the Langes' proposed instruction
because it did not understand the Guests'
proposed instruction. In ruling, the trial court
explained that the instruction would still
allow the Guests to argue their theory of the

Guest v. Lange (Wash. App., 2018)

case, ie. that they justifiably relied on the
Langes' promise not to build a new deck on
the easement.

The Guests proposed an instruction on
the 1mplied Guty O gUUG falthn anu iaim
dealing. Although the Langes objected, the
trial court agreed to give the instruction, but
inadvertently failed to give it.

The trial court also instructed the jury
regarding the Easement. "The Court has
determined as a matter of law that
Defendants had the right to rebuild in and
occupy the area described in the patio or deck
easement recorded under Pierce County
Auditor Document No. 8704290509 [the
Easement]." Report of Proceedings (RP) (July
15, 2014) at 132; CP at 4755 (Instr. 17). The
trial
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court noted that it had determined the
validity of the FEasement at summary
judgment, but the Guests could still argue
that there may have been some contract that
vacated the Easement.

The trial court asked the parties to check
the jury instruction packet to make sure it
accurately reflected the court's rulings. Both
parties agreed the packet was correct
apparently unaware that it did not include the
good faith and fair dealing instruction.

B. Verdict

On July 16, 2014, the jury returned a
special verdict in the Langes' favor. The jury
found the Langes did not breach a contract
with the Guests and they did not breach their
covenant of good faith and fair dealing with
the Guests. The jury also found that the new
deck, which was in the same position as the
old deck, did not trespass on the Guests'
property. On September 19, the trial court
entered judgment for the Langes, dismissed
all of the Guests' claims with prejudice,



Guest v. Lange (Wash. App., 2016)

awarded judgment to the Langes on their
claim to quiet title. It awarded the Langes
$565 for attorney fees. The Guests appeal.

ANALYSIS
I. MOTION TO AMEND COMPLAINT

The Guests argue that the trial court
abused its discretion by denying their motion
to amend their complaint because a motion's
timeliness alone is not a proper reason to
deny a motion to amend. We disagree in part
because the way the Guests frame the issue
does not accurately reflect the trial court's
ruling. The trial court denied the motion
because it was untimely and because it would
prejudice the Langes.

A. STANDARD OF REVIEW

We review a trial court's ruling on a
motion to amend a complaint for abuse of
discretion. Caruso v. Local Union No. 690 of
Int'l Bhd. of Teamsters, 100 Wn.2d 343, 351,
670 P.2d 240
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(1983). A trial court abuses its discretion if its
decision is manifestly unreasonable or based
on untenable grounds or reasons. State ex rel.
Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d
775 (1971). To amend a pleading after the
opposing party has responded, the party
seeking to amend must obtain the trial court's
leave or the opposing party's consent. CR

15(a).

Leave to amend a complaint should be
freely granted unless the opposing party
would be prejudiced. Olson v. Roberts &
Shaffer Co., 25 Wn. App. 225, 227, 607 P.2d
319 (1980), repudiated on other grounds by
State v. Eppens, 30 Wn. App. 119, 633 P.2d
92 (1981). In determining prejudice, a court
may consider undue delay and unfair surprise
as well as the futility of amendment. Herron
v. Tribune Publ'g Co., 108 Wn.2d 162, 165,

736 P.2d 249 (1987). Undue delay is a proper
ground for denying leave to amend. Elliott v.
Barnes, 32 Wn. App. 88, 92, 645 P.2d 1136
(1982). "In all cases, "[t]he touchstone for
denial of an amendment is the prejudice such
amenament WoOUuld CAust € HULOVIIE
party."" Herron, 108 Wn.2d at 166 (quoting
Del Guzzi Constr. Co. v. Global Nw., Ltd., 105
Wn.2d 878, 888, 719 P.2d 120 (1986)
(quoting Caruso, 100 Wn.2d at 350))).

Where the proposed amendment
encompasses new concerns and new facts, the
likelihood of prejudice to the defendant is
greater. "When an amended complaint
pertains to the same facts alleged in the
original pleading, denying leave to amend
may hamper a decision on the merits."
Herron, 108 Wn.2d at 167. "When the
amended complaint raises entirely new
concerns, the plaintiff's right to relief based
on the facts in the original complaint is
unaffected.” Herron, 108 Wn.2d at 167.
"Moreover, the defendant in the latter case is
more likely to suffer prejudice because he has
not been provided with notice of the
circumstances giving rise to the new claim
and may have to renew discovery." Herron,
180 Wn.2d at 167. "Appellate decisions
permitting amendments have emphasized
that the moving parties in those cases were
merely seeking to assert
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a new legal theory based upon the same
circumstances set forth in the original
pleading." Herron, 108 Wn.2d at 166.

B. THE TRIAL COURT DID NOT ABUSE
ITS DISCRETION

Here, the Guests moved to file an
amended complaint more than seven months
after the deadline to add defendants had
passed. In addition, their motion came nearly
nine months after the Langes filed their
answer and three months after the Guests
filed their first amended complaint.
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The Guests attempted to add five new
defendants and eleven new causes of action
that were significantly different from the
original claims. Many of the new claims were
based on conduct that occurred well after the
Langes reconstructed the deck, and many ot
the new claims involved conduct by third
parties who were not named as defendants.
The trial court concluded that the filing of the
second amended complaint would have
extended litigation over a long period of time,
and would have caused undue delay that
would clearly prejudice the Langes. Because
these reasons are tenable, the trial court did
not abuse its discretion. There is no error.

II. LANGES' MOTION FOR SUMMARY

JUDGMENT

The Guests argue the trial court erred by
granting the Langes' motion for summary
judgment and dismissing the Guests' breach
of contract and indemnity claims. They also
argue the trial court erred by granting
summary judgment on the validity of the
Fasement because it did not consider new
evidence included in their CR 56(f)
declarations.t We disagree.
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A. STANDARD OF REVIEW

We review summary judgment orders de
novo, engaging in the same inquiry as the trial
court. Jones v. Allstate Ins. Co., 146 Wn.2d
291, 300, 45 P.3d 1068 (2002). Summary
judgment is proper if "the pleadings,
depositions, answers to interrogatories, and
admissions on file, together with the
affidavits, if any, show that there is no
genuine issue as to any material fact and that
the moving party is entitled to a judgment as
a matter of law." CR 56(c). We view the
evidence and draw reasonable inferences
from it in a light most favorable to the
nonmoving party. Schaaf v. Highfield, 127
Wn.2d 17, 21, 896 P.2d 665 (1995).

A party moving for summary judgment
bears the burden of demonstrating that there
is no genuine issue of material fact. Atherton
Condo. Apt.-Owners Ass'n Bd. of Dirs. v.
Blume Dev. Co., 115 Wn.2d 506, 516, 799 P.2d
250 (1990).
which the outcome of the litigation depends
in whole or in part." Atherton, 115 Wn.2d at
516. If the moving party satisfies its burden,
the nonmoving party must present evidence
demonstrating that a material fact remains in
dispute. Atherton, 115 Wn.2d at 516.

A material 1dcu 15 uue upuiLL

The nonmoving party's response, by
affidavits or as otherwise provided under CR
56, must set forth specific facts that reveal a
genuine issue for trial. Grimwood v. Univ. of
Puget Sound, Inc., 110 Wn.2d 355, 359, 753
P.2d 517 (1988). "[Clonclusory statements of
fact will not suffice." Grimwood, 110 Wn.2d
at 360. If the nonmoving party fails to do so,
and reasonable persons could reach but one
conclusion from all the evidence, summary
judgment is proper. Vallandigham v. Clover
Park Sch. Dist. No. 400, 154 Wn.2d 16, 26,
109 P.3d 805 (2005).
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B. DISMISSAL OF GUESTS' BREACH
OF CONTRACT CLAIM

The Guests argue that the trial court
erred by dismissing their breach of contract
claim based on the CC&Rs.? In addition, the
Guests contend that because the Langes
admitted that they were bound by the CC&Rs,
the trial court should have vacated the
interlocutory summary judgment order
dismissing the Guests' claims. We disagree.

A contract is an agreement creating an
obligation. See Ketcham v. King Cty. Med.
Serv. Corp., 81 Wn.2d 565, 593, 502 P.2d
1197 (1972). To form a contract, the parties
must objectively manifest their mutual
assent. Yakima County Fire Prot. Dist. No. 12
v. City of Yakima, 122 Wn.2d 371, 388, 858
P.2d 245 (1993). Mutual assent is expressed
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by an offer and acceptance of that offer. FDIC
v. Uribe, Inc., 171 Wn. App. 683, 689, 287
P.3d 694 (2012). "A contract requires an
offer, acceptance, and consideration." FDIC,
171 Wn. App. at 688. The "terms assented to
must be sufficiently detinite” and "supported
by consideration to be enforceable." Keystone
Land & Dev. Co. v. Xerox Corp., 152 Wn.2d

171, 178, 94 P.3d 945 (2004).

We apply principles of contract
interpretation to interpret provisions in
CC&Rs and other governing documents
relating to real estate developments. See, e.g.,
Roats v. Blakely Island Maint. Comm'n, Inc.,
169 Wn. App. 263, 273-75, 279 P.3d 943
(2012). Contract interpretation is a question
of law we review de novo. Dave Johnson Ins.
Inc. v. Wright, 167 Wn. App. 758, 769, 275
P.3d 339 (2012). "The purpose of contract
interpretation is to determine the parties’
intent." Roats, 169 Wn. App. at 274.
Contractual language generally must be given
its ordinary, usual, and popular meaning.
Jensen v. Lake Jane Estates, 165 Wn. App.
100, 105, 267 P.3d 435 (2011).
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Both parties agreed that the 1986 CC&Rs
applied. The resolution of this cause of action
rests entirely on a legal interpretation of
paragraph 16.4 and whether it formed a
contractual relationship between the parties.
The CC&Rs were developed for the Spinnaker
Ridge community long before either the
Guests or the Langes purchased a home in the
community. It is clear that the plain language
of this paragraph is not a contract between
the Langes and the Guests. Nothing in the
CC&Rs gives one homeowner a contract cause
of action against another homeowner. The
elements of a contract are missing. The
parties did not agree with each other. Because
the CC&Rs do not grant any contract rights,
the Guests would have no basis to sue the
Langes for breach of the CC&Rs.

The Guests rely on Piepkorn v. Adams,
102 Wn. App. 673, 10 P.3d 428 (2000), as
support for their argument that the CC&Rs
provide for a cause of action in contract. This
reliance is misplaced. In Piepkorn, the court
held that an aqajolning landowier could get
injunctive relief but could not recover
damages. 102 Wn. App. at 685-86.

The trial court did not err by dismissing
this cause of action because there is no
contract between the parties based on the
CC&Rs.

C. TRIAL COURT'S DISMISSAL OF
GUESTS' CLAIM OF BREACH OF
INDEMNITY

The Guests argue that the trial court
erred by dismissing their breach of indemnity
claims because the trial court's ruling was
contrary to the plain language of paragraph D
of the Easement. We disagree.

1. Legal Principles

"Indemnity agreements are essentially
agreements for contractual contribution,
whereby one tortfeasor, against whom
damages in favor of an injured party have
been assessed, may look to another for
reimbursement.” MacLean Townhomes,
L.L.C.v. Am. 1st Roofing & Builders Inc.,
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133 Wn. App. 828, 831, 138 P.3d 155 (2006)
(quoting Stocker v. Shell Oil Co., 105 Wn.2d
546, 549, 716 P.2d 306 (1986)). "When
interpreting an indemnity provision, we apply
fundamental rules of contract construction.”
Maclean Townhomes, 133 Wn. App. at 831.
The words used in a contract should be given
their plain and ordinary meaning. Maclean
Townhomes, 133 Wn. App. at 831. "Courts
may not adopt a contract interpretation that
renders a term absurd or meaningless."
Maclean Townhomes, 133 Wn. App. at 831.
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2. The Trial Court Properly Granted
Summary Judgment on the Breach of
Indemnity Claim

The indemnity provision on which the
GUESTS Tely 1S CONtained 1N paragrapn U or ue
Easement. A plain reading of this language
shows that it is to bind the indemnitor with
respect to claims asserted against the
indemnitee by  third parties.  This
interpretation is in accord with City of
Tacoma v. City of Bonney Lake, 173 Wn.2d
584, 269 P.3d 1017 (2012). In City of Tacoma,
the court interpreted the broad language of an
indemnity provision. 173 Wn.2d at 593. It
held that while Tacoma agreed to indemnify
and defend another city, the proposed
"interpretation produces an absurd result . . .
: Tacoma would be forced to bear all costs for
litigation when any dispute over contractual
performance between parties arises. That
result simply cannot be obtained from
reading the provision as it currently exists."
City of Tacoma, 173 Wn.2d at 594.

The indemnity clause does not mean, as
the Guests propose, that the Langes would be
required to indemnify them for all claims
related to the Easement in any way. The only
reasonable interpretation of the clause is that
it only applies to suits related to injury, or
where a plaintiff might sue the Guests
because of injury caused by or on the Langes’
deck. It does not apply to the circumstances
of this case.

The trial court did not err by granting the
Langes' summary judgment motion on the
Guests' claim of breach of indemnity.
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D. THE TRIAL COURT DID NOT ERR
IN REFUSING TO CONSIDER NEW
EVIDENCE OR MODIFY THE PARTIAL
SUMMARY JUDGMENT ORDER

The Guests argue that the trial court
erred by refusing to hear additional evidence

on the partial summary judgment motion or
to continue the hearing.8 We disagree.

1. CR 56(f) Declarations

P . ] " ree 1 [
L3 LIdl LUULL LAY GAULULEPL GLIIY LS UL uiLy

time before issuing its final order on
summary judgment. Felsman v. Kessler, 2
Whn. App. 493, 498, 468 P.2d 691 (1970); see
Jobe v. Weyerhaeuser Co., 37 Wn. App. 718,
727, 684 P.2d 719 (1984). Its decision on
whether to accept or reject untimely filed
affidavits lies within the trial court's
discretion. Felsman, 2 Wn. App. at 498. A
"trial court has discretion to reject an affidavit
submitted after the motion has been heard."
Brown v. Peoples Mortg. Co., 48 Wn. App.
554, 559, 739 P.2d 1188 (1987). We review the
trial court's decision for an abuse of
discretion. Brown, 48 Wn. App. at 559.

CR 56(f) states:

Should it appear from the
affidavits of a party opposing
the motion that, for reasons
stated, the party cannot present
by affidavit facts essential to
justify the party's opposition,
the court may refuse the
application for judgment or may
order a continuance to permit
affidavits to be obtained or
depositions to be taken or
discovery to be had or may
make such other order as is just.

The trial court did not abuse its
discretion by declining to consider the
declarations the Guests presented. At the
presentation of the summary judgment order,
the Langes told the trial court they did not
receive the declarations until that morning.
The trial court declined to consider the
Guests' declarations because they were
untimely and the Guests were attempting to
potentially add other parties.

Page 16
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Under CR 59(b), "[a] motion for a new
trial or for reconsideration shall be filed not
later than 10 days after the entry of the
judgment, order, or other decision.” If the
Guests wanted the trial court to reconsider its
decision on the summary judgment motion
because of newly discovered evidence the
Guests could not have obtained previously
with reasonable diligence, they should have
filed a motion for reconsideration on that
issue. CR 59(a)(4). They failed to do so. If a
party fails to timely move for reconsideration,
the party is "not entitled to relitigate the facts
and issues decided on summary judgment.”
Barrett v. Friese, 119 Wn. App. 823, 851, 82
P.3d 1179 (2003).

In addition, RAP 9.12 provides that:

On review of an order granting
or denying a motion for
summary judgment the
appellate court will consider
only evidence and issues called
to the attention of the trial
court. The order granting or
denying the motion for
summary  judgment  shall
designate the documents and
other evidence called to the
attention of the trial court
before the order on summary
judgment was entered.
Documents or other evidence
called to the attention of the
trial court but not designated in
the order shall be made a part of
the record by supplemental
order of the trial court or by
stipulation of counsel.

We will not consider this issue further
because the Guests did not submit their
declarations to the trial court before it
considered summary judgment arguments.

III. JURY INSTRUCTIONS

The Guests argue that the trial court
erred in instructing the jury because it
misstated the definition of consideration, it
instructed the jury that the Easement created
a valid easement, and it failed to provide an
Istruction denning tie Guty vi goud iaiiu
and fair dealing. We disagree.

A. Standard of Review

Generally, we review a trial court's
decision on whether to give a jury instruction
for an abuse of discretion. Tuttle v. Allstate
Ins. Co., 134 Wn. App. 120, 131, 138 P.3d 1107
(2006). But where a trial court's decision to
give an instruction is based on a ruling of law,
we review the ruling
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de novo. Tuttle, 134 Wn. App. at 131. If an
instruction contains an erroneous statement
of the applicable law it is reversible error if it
prejudices a party. Thompson v. King Feed &
Nutrition Serv., Inc., 153 Wn.2d 447, 453, 105
P.3d 378 (2005). Our Supreme Court
summarized the standard of review in Keller
v. City of Spokane, 146 Wn.2d 237, 249-50,
44 P.3d 845 (2002): "Jury instructions are
sufficient when they allow counsel to argue
their theory of the case, are not misleading,
and when read as a whole properly inform the
trier of fact of the applicable law. Even if an
instruction is misleading, it will not be
reversed unless prejudice is shown. A clear
misstatement of the law, however, is
presumed to be prejudicial.” Error is
prejudicial if it affects or presumptively
affects the outcome of the trial. Thomas v.
French, 99 Wn.2d 95, 104, 659 P.2d 1097

(1983).

B. Jury Instruction 9—Definition of
Consideration

The Guests argue that the trial court
erred by instructing the jury on the definition
of consideration because it misstated the law.
We disagree.



Guest v. Lange (Wash. App.. 2016)

We review this definitional instruction de
novo. Tuttle, 134 Wn. App. at 131. The trial
court's instruction stated "If you find that
plaintiffs justifiably relied on defendants'
promise not to build a new deck in the area
identified in the patio or deck easement, then
there was consideration." CP at 4747. This
instruction did not misstate the law.s "Every
contract must be supported by a
consideration to be enforceable." King v.
Riveland, 125 Wn.2d 500, 505, 886 P.2d 160
(1994). "Consideration is any act,
forbearance, creation, modification or
destruction of a legal relationship, or return
promise given in exchange." King, 125 Wn.2d
at 505. To constitute
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consideration, an act or promise "must be
bargained for and given in exchange for the
promise." King, 125 Wn.2d at 505.

The trial court's instruction accurately
stated the law and allowed both parties to
argue their theories of the case. In fact, during
closing argument the Guests argued,

You have heard evidence that
when [the Langes] wrote us by
e-mail on March 12th, after we
had reached this agreement,
after they had made the
promise, after we had this
contract, that they wrote us and
they asked us for permission to
extend further . . . and would we
allow them to go further
forward, which is actually south,
but further forward.
That all on its own is an
admission to you that, yes, we
did have a contract. Yes, we did
have an agreement, and that
they recognized that what was
required at that point was to ask
our permission.

RP (July 15, 2014) at 139.

We conclude that the trial court did not
err by instructing the jury on the definition of
consideration because the instruction
properly informed the jury of the applicable
law,

C. Jury Instruction 17—Valid Easement

The Guests argue that the trial court
erred in instructing the jury that there was a
valid easement because they demonstrated at
trial that the easement was invalid. We
disagree.

Here, the trial court based its decision to
give the jury instruction on its previous
summary judgment ruling that the Easement
created a valid easement. Such ruling has not
been appealed. Therefore, we review this
instruction de novo. Tuttle, 134 Wn. App. at
131.

An express conveyance of an easement by
grant or reservation must be made by written
deed, signed by the party bound by the deed,
and the deed must be acknowledged. RCW
64.04.010; 64.04.020. Accordingly, a deed of
easement is required to convey an easement
that encumbrances a specific servient estate.
Berg v. Ting, 125 Wn.2d 544, 551, 886 P.2d
564 (1995). Similarly, a "'deed of easement is
not required to establish the actual location of
an easement, but
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is required to convey an easement' which
encumbrances a specific servient estate."
Berg, 125 Wn.2d at 551 (quoting Smith v.
King, 27 Wn. App. 869, 871, 602 P.2d 542
(1980)). The agreement to the easement by
the owner of the servient estate is a vital
element in the creation of an easement. Beebe
v. Swerda, 58 Wn. App. 375, 382, 793 P.2d
442 (1990).

"No particular words are necessary to
constitute a grant, and any words which
clearly show the intention to give an
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easement, . . . are sufficient.” Beebe, 58 Wn.
App. at 379. "In general, deeds are construed
to give effect to the intentions of the parties,
and particular attention is given to the intent
of the grantor when discerning the meaning
of the entire document.” Zunino v. Kajewski,
140 Wn. App. 215, 222, 165 P.3d 57 (2007).

Because the Guests have not appealed
from the trial court's summary judgment
order determining the validity of the
easement, it is valid, and the trial court
properly instructed the jury.

D. Jury Instruction on Good Faith and
Fair Dealing

The Guests contend that the trial court
erred by failing to instruct the jury on the
duty of good faith and fair dealing, despite
agreeing to provide the instruction. They
argue that the failure to instruct the jury on
this issue prejudiced them. We do not
consider the issue because the Guests' waived
their right to appeal the issue when they
failed to object to the missing instruction.

It is well settled that an "appellate court
may refuse to review any claim of error which
was not raised in the trial court." RAP 2.5(a).
The Guests did not object to the trial court's
failure to give the instruction. The trial court
asked the parties to check the jury instruction
packet and "agree with [the court] that it
encompasses the Court's ruling on the
instructions." RP (July 15, 2014) at
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121. Both parties agreed the packet included
the instructions. The trial court read the
packet aloud to instruct the jury, and still, the
Guests did not object. Finally, when the jury
posed a question about the duty of good faith
and fair dealing, the Guests still did not
realize the mistake or object to the trial
court's answer to the question.

_11_

Therefore, we do not consider the issue
because the Guests failed to preserve this
issue on appeal.

IV. CUMULATIVE ERROR—(JUDGMENT

—— - ————— = ew EwEEEEEE TV
AND\JUILL LN 1111.43)

The Guests argue that the cumulative
errors in this case denied them a fair trial. We
determined that the trial court did not
commit any errors below, thus, the Guests'
arguments regarding cumulative error are
without merit, and we need not consider the
issue further.

V. ATTORNEY FEES

The Guests argue that we should award
them attorney fees as the prevailing party
under RAP 18.1 and paragraph D of the
Easement.¢ The Langes argue that the Guests
are not entitled to attorney fees because
Washington courts follow the American rule,
and the Guests failed to cite to any legal
authority in their argument for attorney fees.
Br. of Resp't at 48.

The Guests did not adequately address
the issue of attorney fees in their opening
brief because they failed to cite to any legal
authority in support of their argument. RAP
18.1(b). Nonetheless, the Guests are not the
substantially prevailing party on appeal, and
they are not entitled to attorney fees. RAP
14.2; 18.1.
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We affirm.

A majority of the panel having
determined that this opinion will not be
printed in the Washington Appellate Reports,
but will be filed for public record in
accordance with RCW 2.06.040, it is so
ordered.

et
Melnick, J.
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We concur:

/s/

Johanson, P.J.

Sutton, J.

Footnotes:

. The Guests raised many issues in their
reply brief for the first time that were not
raised in their opening brief. The Guests
further raised issues related to the Coe Family
Trust, intervenors in the original action, in
their reply brief for the first time. Pursuant to
RAP 10.3(c), we will not consider them.

2 The Easement was recorded under
Pierce County Auditor Document No.
8704290509 and the CC&Rs were recorded
under Pierce County Auditor Document No.
8608080472.

3. The facts previously outlined above are
those the trial court relied on when deciding
the motions for summary judgment.

4. The court orally ruled that the Langes
had the right to rebuild the deck in the
easement area.

s. The Guests requested the continuance
to potentially add the prior owners of Lot 5 as
a party to the action.

6. The Guests do not argue that the trial
court improperly granted summary judgment
based on the information it had at the time.
Rather, they argue that with the new
information contained in the declarations,
summary judgment should not have been
granted.

7. Because we conclude that the CC&R's
did not form a contractual relationship
between the parties, we do not decide
whether a genuine issue of material fact
existed.

_12_

8. The Guests also assign error to the trial
court's denial of their motion in limine as to
the invalidity of the Easement. Their brief
does not argue this point or cite to authority
or to the record. We do not review it. RAP
10.3(0).

o It was based on a patterned instruction.
6A WASHINGTON PATTERN JURY
INSTRUCTIONS: CIVIL 301.04, at 178-79
(6th ed. 20009).

10,

The trial court determined on
summary judgment that the Easement did not
provide for indemnification in this case, and
therefore, this argument has no basis.
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9 1 This case asks us to determine whether
filing a supersedeas bond prevents the
cancellation
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of a notice of lis pendens after final judgment
in the trial court. The trial court entered
judgment against Christopher and Suzanne
(uest 1n a Property dispute aud accepiou iic
Guests' supersedeas bond to stay enforcement
of the judgment pending appeal. The trial
court then canceled a notice of lis pendens
that the Guests had filed on David and Karen
Lange's property. The Guests argue that the
trial court lacked the authority to cancel the
lis pendens because they had filed a
supersedeas bond. The Guests further argue
that the trial court abused its discretion by
failing to rule on certain supersedeas bond-
related evidentiary issues.

1 2 We agree with the Guests that the trial
court lacked authority to cancel the lis
pendens. Therefore, we reverse the
cancellation of the lis pendens and remand
for additional proceedings consistent with
this opinion.

FACTS

1 3 The Guests and the Langes are neighbors
in a development.! The original developer
recorded a declaration of covenants,
conditions, restrictions, and reservations
(CC&Rs), and a document titled “Patio or
Deck Easement” (Easement), both of which
documents granted easements for decks. The
easement over the Guests' property covered
an area of 5 feet by 21 feet for the Langes'
deck.

1 4 By 2011, the Langes were concerned about
the structural integrity of their deck and
wanted to rebuild it. They asked the Guests
for permission to rebuild the deck in its
original footprint, and the Guests refused.
Nevertheless, the Langes rebuilt the deck in
the same footprint as the original deck.

[195 Wash.App. 333]



Y 5 The Guests filed a complaint alleging
various claims, including trespass, and that
the Langes had a duty under the CC&Rs to
indemnify the Guests for all claims arising
from the deck easement.2 The Langes
counterclaimed to quiet title and answered
that the CC&Rs expressly granted each lot an
easement to accommodate any encroachment
due to, among other things, decks and patios.

1 6 Meanwhile, the Guests filed a notice of lis
pendens against the Langes' property. The lis
pendens provided notice to third parties that
the Guests had sued the Langes to quiet title
and to enforce the Langes' obligations under
the CC&Rs and Easement.

17 The trial court dismissed several claims on
summary judgment, and the case proceeded
to a jury trial on the Guests' claims for
trespass and breach of contract and on the
Langes' claim to quiet title. The jury returned
a special verdict in favor of the Langes on
each claim. On September 19, 2014, the trial
court dismissed all of the Guests' claims with
prejudice, awarded judgment to the Langes
on their claim to quiet title to the deck, and
awarded the Langes attorney fees of $565.
The Guests filed a Notice of Appeal on
October 20.

9 8 On February 26, 2015, the Langes filed a
motion to cancel the lis pendens. They argued
that under RCW 4.28.320, the trial court had
discretion to cancel the lis pendens because
the action had been “settled, discontinued, or
abated,” and that all of the Guests' claims had
been dismissed with prejudice.

[381 P.3d 133]

Clerk's Papers (CP) at 2. The Guests opposed
this motion, arguing that the action had not
been “settled, discontinued or abated”
because the Guests

[195 Wash.App. 334]
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intended to file a supersedeas bond under
RAP 8.1(b) with the trial court, which bond
would stay enforcement of the Langes'
judgement. RCW 4.28.320. Indeed, on March
5, the Guests submitted cashier's checks for
$4,000 as supersedeas bonds to stay two
orders: the judgment and an order dismissing
another party to the case below. It appears
that only $1,000 of this total amount was
intended to stay the Langes' judgment.

{ 9 The Langes objected to the amount of the
$1,000 supersedeas bond to stay their
judgment. They argued that their true
damages from a stay of enforcement of their
judgment would be at least $215,000. In
support of this amount, David Lange declared
that the Langes had applied to refinance their
home and had applied for a home equity loan
after the final judgment in the case and that
the bank refused to approve the refinancing
or the loan due to the lis pendens. David
Lange claimed that refinancing would save
the Langes over $134,000 over the life of
their loan, that some of the home equity loan
would be used to pay off higher interest debt,
and that they would incur about $50,000 of
attorney costs and fees on appeal. Thus, the
Langes argued, the supersedeas bond should
be set at $215,000 to properly secure against
their losses from a stay of enforcement of the
judgment.

1 10 The Guests moved for leave to conduct
discovery to test the accuracy of David
Lange's statements in his declaration
supporting the amount of damages from the
supersedeas bond. The Guests also moved the
trial court to strike hearsay portions of David
Lange's declaration regarding statements
from the bank.

1 11 On March 27, the trial court canceled the
notice of lis pendens, finding that the cash
supersedeas bonds on file in the amount of
$4,000 were adequate to cover the Langes'
damages from the judgment being stayed in
the absence of

a—
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the lis pendens.3 The trial court did not rule
on the Guests' motion o conduct discovery or
to_ strike portions of David _Lange's
declaration. The Guests appeal. N

ANALYSIS

9 12 The Guests argue that the trial court
erred by canceling the lis pendens because
after they appealed, filed their supersedeas
bond, and stayed enforcement of the
judgment, the underlying action was not
settled, discontinued, or abated as required
for the cancellation of a lis pendens. We
agree. .

I. STANDARD OF REVIEW AND
STATUTORY INTERPRETATION RULES

{ 13 We review the decision to cancel a lis
pendens for an abuse of discretion. See Beers
v. Ross , 137 Wash.App. 566, 575, 154 P.3d
277 (2007). A trial court abuses its discretion
if its decision is manifestly unreasonable or
based on untenable grounds or untenable
reasons. Teter v. Deck , 174 Wash.2d 207,
215, 274 P.3d 336 (2012). Untenable reasons
include errors of law. Cook v. Tarbert
Logging, Inc. , 190 Wash.App. 448, 461, 360
P.3d 855 (2015), review denied , 185 Wash.2d
1014, 367 P.3d 1083 (2016).

1 14 We review questions of statutory
interpretation de novo. Flight Options, LLC v.
Dep't. of Revenue , 172 Wash.2d 487, 495,
259 P.3d 234 (2011). We endeavor to give
effect to a statute's plain meaning as the
expression of legislative intent. Lake v.
Woodcreek Homeowners Ass'n , 169 Wash.2d
516, 526, 243 P.3d 1283 (2010). We derive
that plain meaning from the ordinary
meaning of the language at issue, the statute's
context, related provisions, and the statutory
scheme as a whole. Lake , 169 Wash.2d at
526, 243 P.3d 1283. We may use an ordinary
dictionary to discern the meaning of a

]
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nontechnical term. Thurston County v.
Cooper Point Ass'n , 148 Wash.2d 1, 12, 57
P.3d 1156 (2002).

[381P.3d 134]
II. LIS PENDENS STATUTE

1 15 A “lis pendens” is an “instrument having
the effect of clouding the title to real
property.” RCW 4.28.328(1)(a). Either party
to an action affecting title to real property, or
a receiver of the real property, may file a
notice of lis pendens with the county auditor.
RCW 4.28.320. This filing is constructive
notice to third parties that the title may be
clouded. RCW 4.28.32 0. “In Washington, lis
pendens is ‘procedural only; it does not create
substantive rights in the person recording the
notice.” ” Beers , 137 Wash.App. at 575, 154
P.3d 277 (quoting Dunham v. Tabb , 27
Wash.App. 862, 866, 621 P.2d 179 (1980) ).

116 RCW 4.28.320 governs when a court may
cancel a notice of lis pendens. It provides that

the court in which the said
action was commenced may, at
its discretion, at any time after

the action shall be settled,
discontinued or abated, on
application of any person

aggrieved and on good cause
shown and on such notice as
shall be directed or approved by
the court, order the notice
authorized in this section to be
canceled. -
Thus, the statute sets forth three condition
that must be met for the court to cancel a lig
pendens: (1) the action must be settled,
discontinued, or abated; (2) an aggrieved
person must move to cancel the lis pendens,
and (3) the aggrieved person must show good
cause and provide proper notice. RCW
4.28.320. If those conditions are met, the
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statute provides the court discretion to cancel
the lis pendens.

ACTION WAS NOT
DISCONTINUED, OR ABATED

SETTLED,

9 17 Whether the filing of a supersedeas bond
deprives the trial court of authority to cancel
a lis pendens under RCW 4.28.320 because
the action is not settled,

[195 Wash.App. 337]

discontinued, or abated is an issue of first
impression in Washington. We hold that
under RCW 4.28.320, an action is not settled,
discontinued, or abated when a supersedeas
bond has been properly filed.

" 918 RCW 4.28.320 does not define the terms
“settled,” “discontinued,” or “abated.” Thus,
we first turn to ordinary dictionaries to
elucidate the meanings of these words.
Cooper Point Ass'n , 148 Wash.2d at 12, 57
P.3d 1156. Webster's Dictionary defines
“settled” in relevant part as “unlikely to
change or be changed” and “established or
decided beyond dispute or doubt.”
WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 2079 (2002). It defines
“discontinue” in relevant part as to “give up,”
to “end the operations or existence of,” and
“to abandon or terminate by a discontinuance
or by other legal action.” WEBSTER'S THIRD
NEW INTERNATIONAL DICTIONARY 646
(2002). And it defines “abate” in relevant part
as “to bring entirely down,” to “put an end
to,” to “do away with,” “to reduce or lessen in
degree or intensity”, and “to become defeated
or become or void (as of a writ or appeal).”
WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 2 (2002). Thus, in an ordinary
dictionary, these three terms convey finality.
They suggest that the action must be
completely over before a lis pendens may be
canceled.

§ 19 Further, Black's Law Dictionary defines
“settle” in relevant part as to “end or resolve,”

“to bring to a conclusion.” BLACK'S LAW
DICTIONARY 1581 (10th ed. 2014). It defines
“discontinuance” in relevant part as the
“termination of a lawsuit by the plaintiff; a
voluntary dismissal or nonsuit.” BLACK'S
LAW DICIIONAKY 503 (10Th €d. 2014). And
it defines “abatement” in relevant part as the
“suspension or defeat of a pending action for
a reason unrelated to the merits of the claim,”
such as where a criminal action is ended due
to the death of the defendant. BLACK'S LAW
DICTIONARY 3 (10th ed. 2014). The legal
definitions of these terms, therefore, also
convey a sense of complete finality orS
voluntary dismissal.

9 20 As shown by these dictionary definitions,
each of the three terms in RCW 4.28.320
requires finality. They contemplate either the
abandonment of a case by the parties or

[195 Wash.App. 338]

the complete and final resolution of the
action. We now turn to considering whether
the filing of a supersedeas bond prevents an
action from being sufficiently final to cancel a
lis pendens.

1 21 A supersedeas bond is a means of staying
enforcement of a trial court judgment while
on appeal. RAP 8.1. “A trial court

[381P.3d 135]

decision may be enforced pending appeal or
review unless stayed pursuant to the
provisions of this rule. Any party to a review
proceeding has the right to stay enforcement
of a money judgment, or a decision affecting
real, personal or intellectual property,
pending review.” RAP 8.1(b). Thus, when a
supersedeas bond is filed, the judgment
cannot be enforced. The supersedeas bond is
intended to preserve the “status quo between
the parties.” Murphree v. Rawlings , 3
Wash.App. 880, 882, 479 P.2d 139 (1970).
The supersedeas bond amount should be
enough to secure any money judgment plus
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the amount of loss which a party may be
entitled to recover as a result of the inability
of the party to enforce the judgment during
review. RAP 8.1(c).

—

1 22 We hold that the GUESIS supersededs
bond4 rendered the action not “settled,
discontinued, or abated.” After a party timely
appeals and files a supersedeas bond, the
judgment is stayed and cannot be enforced
until the appeal is resolved. The bond is
tended to preserve the status quo—here, the
status quo included the lis pendens.
Murphree , 3 Wash.App. at 882, 479 P.2d

discontinued or abated, the trial court erred

=), .
139. Because the action was not setﬂed:}

y cancelling the lis pendens.

9 23 The Langes argue that the trial court
properly cancelled the lis pendens because
the trial court's judgment settled,
discontinued, or abated the Guests' action. In
support of this argument, they cite cases that
address the finality of a judgment for res
judicata and other purposes. They also cite
State ex. rel. Gibson v. Superior Court of
Pierce County , 39 Wash. 115, 117, 80 P. 1108

(1905),
[195 Wash.App. 339]

which states: “[Aln appeal and supersedeas
does not destroy the intrinsic effect of a
judgment; ... notwithstanding the appeal, the
judgment is still the measure of such of the
rights of the parties as it adjudicates; and
until reversed it operates as ... res judicata ,
as effectively as it would had no appeal been
taken, and no supersedeas bond given.” But
the issue before us is not whether the trial
court's judgment was final; it is whether the
action between the parties was settled,
discontinued, or abated when the Guests filed
a supersedeas bond. Notwithstanding the
validity and res judicata effect of the trial
court's judgment pending appeal, the action
was not settled, discontinued, or abated by
the issuance of the judgment alone where the
trial court issued a supersedeas bond.

1 24 Indeed, the weight of authority from
other jurisdictions suggests that an appeal
preserves the lis pendens. At common law, a
notice of lis pendens carried through an
appeal. See Bollong v. Corman , 125 Wash.
441, 44445, 21) F. 27 (1y23) , Miviivit v, Lo
Blank , 125 Wash. 191, 194—95, 215 P. 528
(1923). And in the vast majority of states with

comparable lis pendens statutes, a lis
pendens endures through an appeals
However,

[381P.3d 136]

we have previously held that

[195 Wash.App. 340]

the mere filing of a notice of appeal does not
prevent the cancellation of a lis pendens. See
Beers , 137 Wash.App. at 575, 154 P.3d 277. In
Beers, we held that the trial court did not
abuse its discretion in canceling the lis
pendens after a notice of appeal “because the
Beerses did not request a stay.” 137
Wash.App. at 575, 154 P.3d 277. But Beers
does not analyze the language of RCW
4.28.320, and its holding appears contrary to
the statute's plain language. It appears to us
that a notice of appeal, by transporting a case
from a trial court to a court of appeals,
renders the action in that case not “settled,
discontinued, or abated.” RCW 4.28.320.
Beers, therefore, appears to conflate the two
concepts of when a judgment is final and
when an action is final.

1 25 Nevertheless, even following Beers, we
find its facts easily distinguished. In Beers ,
the appellant took no action apart from
appealing. 137 Wash.App. at 575, 154 P.3d
277. But here, the Guests did all they could to
preserve the lis pendens. They filed a notice of
appeal, filed a supersedeas bond, and stayed
enforcement of the judgment. Even if a notice
of appeal alone does not prevent the canceling
of a lis pendens, we hold that the filing of a
supersedeas bond does.”
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9 26 The Langes also characterize their
judgment as “self-executing” and argue that a
supersedeas bond has no effect on a self-
executing judgment. Br. of Resp't at 24. On
that basis, they argue that Beers cannot be
distinguished. We disagree, because the
question of whether a judgment is self-
executing does not bear on the finality of the
underlying action. It is the action, not th
judgment, which must be “settled,
discontinued, or abated” for the trial court to
have the authority to cancel a notice of lis
pendens. RCW 4.28.320.

9 27 Our holding advances the policy
concerns of the lis pendens statute. The
purpose of lis pendens is to put potential
purchasers on notice of ongoing litigation so
that they are aware that title may be clouded.
RCW 4.28.320. When a party appeals a
judgment in a real property case, litigation
concerning the property is ongoing. Title to
the property at issue may be clouded pending
the outcome of the appeal. For a notice of lis
pendens to protect the public as intended, it
should remain in effect until the litigation is
ended. And property owners are amply
protected by the trial court setting a
supersedeas bond in the proper amount,
which should be sufficient to compensate
them for any damages they would incur
during appeal with the notice of lis pendens
in place.

i "4 28 Thus, we hold that the trial court erred
by cancelling the lis pendens because the
Guests' appeal and supersedeas bond meant
the action was not settled, discontinued, or
abated. RCW 4.28.320. Because the trial
court lacked the legal authority to cancel

[381P.3d 137]
e

the lis pendens, it abused its

[195 Wash.App. 342]

discretion in doing so.z Cook , 190 Wash.App.
at 461, 360 P.3d 855. We reverse the
cancellation and remand for proceedings
consistent with this opinion.8 On remand, the
trial court should ensure that the amount of
any supersedeas bond 1s sulrclent
compensate the Langes for any damages they
incur due to the appeal and lis pendens.

Lo

ATTORNEY FEES

1 29 The Guests request attorney fees
pursuant to RAP 18.1 and under Section D of
the Easement. The Guests argue that Section
D, which indemnifies the Guests in the event
of a lawsuit arising from the use of the deck,
permits them to collect attorney fees from the
Langes. We review indemnity agreements
under the fundamental rules of contract
construction, giving effect to the parties'
intent as expressed through the plain
language. Quadrant Corp. v. Am. States Ins.
Co. , 154 Wash.2d 165, 171, 110 P.3d 733
(2005) ; Knipschield v. C—J Recreation, Inc. ,
74 Wash.App. 212, 215, 872 P.2d 1102 (1994).

1 30 Section D is not a basis for attorney fees
in this action. Instead, its plain language
reveals that it is an indemnity provision
intended to protect the Guests from liability
for injuries sustained on the easement
portion of the Langes' deck. Its plain language
applies to injuries arising from the
“utilization of said easement.” Suppl. CP at

[195 Wash.App. 343]

461. See City of Tacoma v. City of Bonney
Lake , 173 Wash.2d 584, 594, 269 P.3d 1017
(2012) (rejecting a similar argument).
Therefore, we deny the Guests' request for
attorney fees.

We concur:
Bjorgen, C.J.

Lee d.
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Notes:

1 Under a separate cause number, the Guests
and Langes appealed SUDSTANUVE ISsues 1ol
their property dispute. We recently affirmed.
The Langes argue that the issues in this
appeal are therefore moot. But because the
time has not yet expired for the Guests to
petition for review of that case, we hold that
the issues in this appeal are not moot.

2 Paragraph D of the Easement stated in
relevant part that the grantor of the easement
“shall not be liable for any injuries incurred
by the Grantee, the Grantee's guests and/or
third parties arising from the utilization of
said easement and further Grantee agrees to
hold Grantor harmless and defend and fully
indemnify Grantor against any and all claims,
actions, and suits arising from the utilization
of said easement and to satisfy [any] and all
judgments that may result from said claims,
actions, and/or suits.” Guest v. Lange , No.
46802—6-11, 2016 WL 3264419, at *1 (Wash.
Ct. App. June 14, 2016).

3 The court said the “cash supersedeas bonds
on file in the total amount of $4,000.00”
were sufficient. CP at 223. This appears to
refer to the combination of the two bonds the
Guests filed: $1,000 to stay the Langes'
judgment and $3,000 to stay the order
dismissing another party.

4 We refer here to the successful filing of such
a bond. We do not suggest that the mere
deposit of a cashier's check would be
sufficient; instead, the trial court must accept
the payment and file the bond, staying the
judgment.

5 See D.C. Code§ 42—1207(d)(1) (2010) ; Haw.
Rev. Stat. § 501-151 (2012); Va. Code Ann.§
8.01-269 (West 2014) ; Ashworth v. Hankins
, 241 Ark. 629, 408 S.W.2d 871, 873 (1966) ;
Top Rail Ranch Estates, LLC v. Walker , 327
P.3d

321, 334-35 (Colo. App. 2014) ;

_7_

Vonmitschke—Collande v. Kramer , 841 So.2d
481, 482 (Fla. Dist. Ct. App. 2002) ; Vance v.
Lomas Mortgage USA, Inc. , 263 Ga. 33, 426
S.E.2d 873, 875 (1993) ; McClung v. Hohl , 10
Kan.App. 93, 61 P. 507, 508 (1900) ; Weston
Builders & Developers, INC. v. MCberry, LuC ,
167 Md.App. 24, 891 A.2d 430, 439—41 (Md.
Ct. Spec. App. 2006) ; Oldewurtel v. Redding
, 421 N.W.2d 722, 728 (Minn. 1988) ; Slattery
v. P.L. Renoudet Lumber Co. , 120 Miss. 621,
82 So. 332, 333 (1919) ; State ex rel. Lemley
v. Reno , 436 S.W.3d 232, 235 (Mo. Ct. App.
2013) ; Kelliher v. Soundy , 288 Neb. 898,
852 N.W.2d 718, 726 (2014) (suggesting that
before the Nebraska legislature removed the
phrase “settled, discontinued, or abated,” a
trial court never had authority to cancel a lis
pendens until the time to appeal had expired,
and noting that the “right to appeal usually
extends the time for which property is subject
to the lis pendens doctrine”); Salas v. Bolagh
, 106 N.M. 613, 747 P.2d 259, 261 (N.M. Ct.
App. 1987) ; Lazoff v. Goodman , 138
N.Y.S.2d 684, 685 (N.Y. App. Div. 1955) ; It's
Prime Only, Inc. v. Darden , 152 N.C.App.
477, 2002 WL 1914015, at *7 (N.C. Ct. App.
2002) ; Hart v. Pharaoh , 1961 OK 45, 359
P.2d 1074, 1079 (Okla. 1961) ; Berg v. Wilson
, 353 S.W.3d 166, 180 (Tex. App. 2011) ;
Hidden Meadows Dev. Co. v. Mills , 590 P.2d
1244, 1248 (Utah 1979) ; Zweber v. Melar
Ltd., Inc. , 2004 WI App 185, 1 10, 276 Wis.2d
156, 687 N.W.2d 818 ; but see Cal. Civ. Proc.
Code§ 405.32 (West 1992) (requiring
cancellation of lis pendens notice if the filer
failed to prove his claim at trial); Del. Code
Ann.tit. 25, § 1608 (West 1999) (granting
discretion to cancel lis pendens if the filer is
not likely to prevail); Mich. Comp. Laws§
600.2731 (1970) (permitting courts to cancel
lis pendens in certain circumstances during
litigation); Sloane v. Davis , 433 So.2d 374,
375 (La. Ct. App. 1983) (quoting La. Code Civ.
Proc. Ann.art. 3753 (1960)) (holding that
appeal did not prevent cancellation of lis
pendens under statute reading in part that lis
pendens shall be canceled “[w]hen judgment
is rendered in the action or proceeding
against the party who filed the notice of the
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pendency thereof....”); Inv'rs Title Ins. Co. v. portions of a declaration. It appears to us that
Herzig , 2010 ND 169, { 33, 788 N.W.2d 312, the trial court did not rule on these motions
324 (quoting N.D. Cent. Code§ 28-05-08 because it cancelled the lis pendens. Because

(2001)) (holding that statute permitting the trial court made no ruling for us to
cancellation of lis pendens “at any time” correct, and in light of our holding that the
allowed cancellation during pendency oI il COUrL 1ackKed Uie autuulily W tanor tac
appeal); Carolina Park Associates, LLC v. lis pendens, we do not reach this claim of )

Marino , 400 S.C. 1, 732 S.E.2d 876, 880 €rror.
(2012) (holding that appellants failed to state

a claim regarding real property, therefore the =~ -
lis pendens was improperly granted and could

be canceled notwithstanding appeal).

6 The Langes argue that under Cashmere
State Bank v. Richardson , 105 Wash. 105,
109, 177 P. 727 (1919), a trial court may cancel
a lis pendens even if the appellant has
superseded the judgment. In 1919, our
Supreme Court held that a trial court did not
err by canceling a lis pendens after dismissing
an action on its merits because the “appellant
was amply protected by its superseding the
judgment.” Cashmere , 105 Wash. at 109, 177
P. 727. Cashmere is a case about allegedly
fraudulent mortgages and deeds, and the
court's discussion focused on whether the
plaintiff had failed to prove fraud. 105 Wash.
at 106-09, 177 P. 727. The case does not
discuss the issue before us: whether a
supersedeas bond deprived the trial court of
the authority to cancel a lis pendens. It does
not discuss the requirements of RCW
4.28.320, although the statute's predecessor
had been in effect since 1893. See Rem. Rev.
Stat.§ 243 (1893). In short, the single
sentence in Cashmere that the Langes cite
does not defeat the statutory language at issue
in this appeal.

7 Because we hold that the trial court lacked
the authority to cancel the lis pendens, we do
not consider whether the trial court abused its
discretion in canceling the lis pendens for
other reasons.

8 The Guests also argue that the trial court
abused its discretion by failing to rule on their
motions to conduct discovery related to the
supersedeas bond amount and to strike
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SPINNAKER RIDGE
A PLANNED UNIT DEVELOPMENT
A PORTION OF THE SOUTHWEST 1/4 OF SECTION B, TOWNSHIP 21 N, RANGE 2 E, W.M.

e mem ama (1ammAm
wil A1) (S N T INT LTI N TY

LEGAL DESCRIPTION

The South half of the Northeast Quarter of the Sauthwest Guarter of Section
B8, Township 2! North, Renge 2 East of the Willamette Meridian, In Gig
Herhor, Pierce County, Washington

EXCEPT the North Half of the Southwest Quarter of the Northeast Qusrter of
the Southwest Gusrter of seid Section B

ALSO EXCEPT the following deacribed property:

BEGINNING at the Northeast corner of the South Half of the Northeast
Querter of the Southwest Quarter of said Section 8;

THENCE along the North line of of said subdivision S B9'B6'05" W, 343 feet:

THENCE S 01°00°51" W, parallel with the Esst line of said subdivision, 484
feet;

THENCE N 89°56°05" E, 343 feet to the Esst llne of said subdivision:

THENCE nlong said East 1ine N 01°00°'51" E, 4RB4 fmet to the TRUE POINT OF
BEGINNING

ALSO EXCEPT the Eost 30 fest for Wickershaam County Road
ALSO EXCEPT the following described proparty:

GCOMMENCING at the Northeast corner of sald South Half of the Northeast
Quartar af tha Southwest Qusrter of Section B

THENCE slong the North line of seid subdivision S B9°56°05" W, 30 fest to
the West line of (Wickersham County Road) Soundview Orive NW,

THENCE continuing S 89°56°05° W, along sald North 1ine, 313.00 feet:

THENCE S 04°00'51" W, perallel with the East line of sald subdivision,
85.00 feet to the TAUE FOINT OF BEGINNING;

THENCE N 23°56'57" W, 71.07 feet;

THENGE N 89°56°'08" €. 230.00 feat to & point thet pears N 01°00°51" E fram
the TRUE POINT OF BEBINNING;

THENCE S 01'00°51™ K, 64,99 feet to the TRUF POINT OF BEGINNING

TOGETHER WITH the North Hall of the Southwest COuarter of the Northeast
Quarter of the Southwest Quarter of 9aid Section B, in Gig Harbor. Pierce
County, MWashington

SUBJECT TO AND TOGETHFR WITH all easements of racord.

SURVEYOR'S CERTIFICATE

I hereby certify that this Planned Unit Development of SPINNAKER RIDGE 18
based upon an actual survey and mubdivision of Section B, Township 21
North, Rapge 2 Eamt, W.M_. that tha dintances, tourses and angles are
correctly shown thereon, and the manuments have been lor will be) set, and
the lot snd block cornmra will be stmkod correctly in ths ground thereof,
and that ! have fully complied with the provisions of the statutes of the
State of Washington under the reguletions of the Town of Glg Harbor
governing platting,

ROBEAT O. SCHOLES
L.5. 10618

DECLARATION oF FESTBICTIVE COUENANTS
FoR PLFT 0F SPINNAXER RIDRE

AF# géo1Bl0¥32 DL 3of pas- 201= 2121
CATED e, &, 18

080# 74
Dedl. Rest. v, AFT %

Vol. 399 Ry, (e0- 115

X Aol Y T Y THINL IV)

Li& MLITAIST MM

et e wwwiTe s Ter s veme v ¢ s

DEDICATION

Know 811 men Ly these presents that we, the undersigned owners in fer
simple of the land hereby platted, declare this plat and dedirate te the
use of the public forever, all sdreets, avenues snd easements shown hereon
and the use thereo! for any ang all public purposes not inconsistent with
the use thereof for public highwdy purposes, togelher with the right to
make n)1 nacessary slopes for cuts or fills upor lots and blocks shawn
theredn 1n the reasaonable grading of Lhe atreets or avenuers shown therean

In witness whereof me have hereto sel our hanas and seals this =22 day
of theavobssd/, 19R5

10 ATAWT “FOMES LTD, PARTNERSHIP < /% o —
e /: o | F B

SEAFIRST MORTGAGE CORPORATION

ACKNOWLEDGEMENTS

STATE OF WASHINGTON |}
1 55
COUNTY OF KING b

on tHe o2¥% pav oF _ASeeerbin) 19S5 BEFORE ME, THE UNDERSIGNED
NOTARY PLALIC IN AWO FUR THE STATE OF WASHIHKTON, PERSONALLY ARPEARED

) gty e ME
EnHN 1D BE .ﬁ.a_{na [0 — " or
THE CORPORATION THAT EXECUTED THE FOREGOING TWSTRAUMENT, AND ACKMOWLETGED
SAID INSTAUMENT TO BE THE FREE AND VOLUNTARY ACT AND DEED OF SAID
CORPORATION FOR THE USES AND PURPOSES THEREIM MENTJONED AND ON OATH STATED
THAT THEY WGHE AUTHONIZED YO EXECUTE 521D INSTRUMENT

IN WITNESS WHEREOF, I HAVE HEREUNTC SET MY HAND AND AFFIXED MY OFFICIAIL
SEAL THE DAY AMD YEAR FIRST ABOVE WRITTEN

“\

oo By S FlantBey
n;‘V:mr PUELIC IN ANG FDR THE STATE OF
WASHINGTON, RESIDUNG AT _,\:l.k

-

STATE OF WASHINGTON |
) &5
COUNTY OF KING ]

4
ON THE va or _Olcsmber) 1o &F seroRE ME, THo GNDERSIGNED

WOJARY PUBLIE IN AND FOR THE STATE OF WASHINGTON. PEASONALLY APPEARED
J%‘r_&",?ﬂﬁd____ TG ME KNOWN TO BE THE INDIVIDUAL DESCHIBED
IM adD WHO EXECUTRD Trf FOREGOING INSTAUMENT, AS GENERAL PARTNER OF THE

- i A LIMITED PARTNEASHIP, AND ACKNOWLENGED TO ME
THAT " ha-_ SIGNED AND SEALED THIS INSTRUMENT AS __Jaso  FREE AND

VOLUNTARY ACT AN NEED FOR THE USES AND PUAPOSES THEREIN MENTIONEO AND ON
DATH STATED THAT _j;g NAS AUTHOMIZED TO EXECUTE SATD INSTRUMENT .

IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY HAND AND AFFIXED MY OFFICIAL
SEAL THE DAY AND YEAR FIRST ABOVE WRITTEN

;%. ‘L!Z 6 Zlonzhe 5
NOTARY PUBLIC IN AND FOR THE STATE OF v } :

WASHINGTON. RESIDING AT :

Yeoi31047¢

E 451 S.W. 10th Suite 108

M RENTON, WASHINGTON 98055
Phone: (2061 228-5628

“Job_No_ 195-02-843 | Date' Sept. 1985
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SPINNAKER RIDGE
A PLANNED UNIT DEVELOPMENT

A PORTION OF THE SOUTHWEST 1/4 OF SECTION B, TOWNSHIP 21 N, RANGE 2 E, W.M.

rITY OF GTG HARBOR. PIERCE COUNTY. WASHINGTON

TREASURER'S CERTIFICATE

I hereby certify that there ara na delindg t special a and all
specisl ssapssmerts on any of the property herein contained dedicated o3
streets, alieys or for ather public use are paid in full. this _ 2t day

of Aanugey 1986.
e

et oy

e b IR .

t -*'?a\ ot e R {Gidean.
it

i EL Treasurer, Town of Gig Herbor
L )

W

RECORDING CERTIFICATE

Fileg for record at the raqugsi of the Town of
of . 1986, st

Vulum‘r’t of Plats, records of mw‘
sife
= g6o13101Te

Eig Harbor thia j' Jay
J!b.—. n.. end recorded in
County, Weshington

County Audditor

g
& i
oL s
p

] wsd

TREASURER'S CERTIFICATE

1 hereby cartify thet all propecty tefcs ark naid, there arm no delinguent
specini nssessmants and all speclal assesameEnts on any af the proparty
heredin contained u)gu d an atpeets, olleys or for other public use are
= sy of%

psid in full, thiis nni, 1806,

NS )Y A/
- ng -r]?;ﬂﬂcﬁzank7;uh/

e
Deputy County Treasurer

APPROVALS

g
20 oay of J:"‘"'"W

Examined and approved this . 1988
A —F { zf . ?
ol [l I I, :
% fia
3 SIS i . Enginaer, Town of Gig Harbor

1 hereby certify that this Planned Unit Development of Spinnaker Ridgn &
duly approved by the Town of @lg Marhor Planning Commjssion this o e
day of L. 1986, by Resolulior o :

P
Cheirman
s
Tbaldl) (£ (Can -
Secratsry -
Attes) ’:}]!’,'5-__{'_"_.;/“7."-_13'::‘_,,

f(lprk, 'own of Giq Harbo

E 451 S.W. 10th Sulte 108

RENTON,WASHINGTON 98085
Phane:l208)228-5628

Job No. 195-02-843 | Oate' Sept. 1985
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SPINNAKER RIDGE

A PLANNED UNIT DEVELOPMENT
A PORTION OF THE SOUTHWEST 1/4 OF SECTION 8, TOWNSHIP 21 N. RANGE 2 E,W.M.

CITY OF GIG HARBOR, PIERCE COUNTY, WASHINGTON
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SPINNAKER RIDGE DECLARATION OF
RESTRICTIVE COVENANTS

[-\ THIS DECLARATION is made {this Al ct ﬂ.‘-‘ay nf .'I:_a_rgn:a‘n: ;
tgss, by NU-DAWN HOMES LIMITED (The Developer) with respect

-to certain real property and the improvemerits thereon located
in the City of Gig Harbor, Pierce County, Washington:

RECITALS:

WHEREAS, the Developer is the owner of certain real’ il
property in the City of Gig Harbor, Pierce County, Washington: -

“which is more particularly described in Exhibit "A"; and

— WHEREAS, the Developer has recorded a plat known aéf: 
SPINNAKER RIDGE with the Pierce County Auditor and Gig Harbor :

City Clerk, a copy of which is attached hereto as Exhibil
IIl!A!I ; and

WHEREAS, Developer desires to declare the said Spinnaker
Ridge Plat to be subject to certain covenants, conditions,
restrictions, and easzements as hereinafter set forth in the
Declaration; and

WHEREAS, the Developer has provided for the creation of
a Homeowner's Association and the transfer thereto of certain

tracts of real property and hereinafter created facilities;
and

WHEREAS, the Homeowner's Association will accept certain
obligations for the maintenance of detention ponds, storm
detention ponds and related facilities; and

WHEREAS, it is the intent of the Developer that said
obligations to the City of Gig Harbor for the maintenance of
the detention pond system and its related facilities be a
covenant running with the land and a continuing respon-
sibility of each Lot Owner as defined in the Articles of

Incorporation of the Homeowner's Association and the By-Laws
thereof;

NOW, THEREFORE, to accomplish the foregoing purposes,
‘the Developer hereby publishes and declares that the plat of
Spinnaker Ridge shall be held, conveyed, hypothecated,
encumbered, leased, rented, used, occupied and approved
subject to the following covenants, conditions, restrictions,
uses, limitations and obligations which shall run with the
land and shall be a burden upon and benefit to the Developer
and any other person, firm, corporation or entity of any kind

75~
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kind whatsoever acquiring or owning an interest in Spinnaker
Ridge or any part thereof and their lessees, guests, heirs,
executors, personal representatives, successors and assigns.

ARTICLE I.
DEFINITION

The following words when used 1n  tnis veclarativiu
or any amendment to this Declaration "shall be defined
as set forth in Article I unless:the context clearly indicates
a different meaning.

1.1: "pAssociation” shall mean the incorporated non-
profit association of Lot Owners in accordance with  the
Articles of Incorporation thereof, the By-Laws thereof,
and this Declaration. The Association shall be called ..
Spinnaker Ridge Community Association. . L

1.2: "Board" shall mean the Board of Trustees of”*l
“the Assocation. - i

1.3: "Common Property" shall mean that land or facility
to be conveyed to the Association by the Developer as
provided and set forth in the Plat of . Spinnaker -Ridge'!
which has been incorporated herein as .Exhibit “A" together

with such other property and/or facilities as the Association
may hereafter acquire.

l.4: "Developer'" shall ;meah Nu-Dawn Homes Limited

1:.53 "Lot" shall mean-thatfparcel'bf land segregated
for the purpose of the construction of a single family
residence and shall not include any pardel or tract reserved
as Common Property. '

1.6: "Lot Owner" shall mean. one oOr more persons
which hold the record fee interest in any lot; a real
estate contract purchaser -- vendee purchaser, etc.

1.7: "Member" shall mean every person or entity

who is a Lot Owner; member being further defined in Artice
IV herein. '

1.8: "Assessment" shall mean that charge provided.-
for by the Board of Trustees as referred to in Article
V of the By-Laws and Article VI of these Declarations
and without 1limitation a charge to meet the necessary
expenses that are incurred by the Association in meeting
its obligation to maintain the common areas and facilities
and maintain such other areas as deemed proper and necessary
by the Board of Trustees and specifically but without
limitation, to maintain in proper operation condition
the detention pond system and related facilities pursuant
to its contractual obligation with the City of Gig Harbor.
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| ~ ARTICLE II. | i
PROPERTY SUBJECT TO THIS DECLARATION TR

Z.1%7 PRUFERITY DESURLFILUN: INls veclaration applies
to and is limited to that real property specifically included
in the plat and described in Exhibit "A" which is attached -
hereto and made a part hereof. .

ARTICLE III. -j;- S
SPINNAKER RIDGE COMMUNITY ASSOCIATION o

L

e | General: The Association is a wdshlngton nonmpro—_
fit. corporation organized to further and promote the G
-olmon interest of the Property Owhers in Spinnaker Ridge
and to provide for the maintenance and management of common
properties and facilities as set forth in this Declaration. .
and as hereinafter conveyed to said Association. The - -
Association, through its Board of Trustees, shall havg‘”
such powers in the furtherence of its purposes as "are

set forth in the Declaration and its Articles of Incorporation
and By-~-Laws. -

3.2 Membership: Every Lot Owner' shall be a member_
of Spinnaker Ridge Community Association. o . !

3.3 Voting Rights: There shall be two classes 'bf _, i
voting membership. Class "A", and Class "B". ik

, 3 aDlnclkE Class "A" Members shall be all those members
other than the Developer. Class "A" members shall be
entitled to one vote for each lot in which they hold the .
interest required for membership. If more than one person

holds such interest or interests, all such persons shall
be members but the vote for such 1lot shall be exercised
as the person holding such interest shall determine between
themselves, provided that in no event shall more than
one vote be cast with respect to any such lot. Class
"A" members shall be entitled to elect two members of
the Board of the Association so long as there is a Class
"B" membership.

GE%% 2% Class "B" members shall be the Developer.
The class "B" members shall be entitled to elect two
thirds of the members of the Board of Trustees of the
Association. Class "B" membership shall be converted

to Class "A" membership at the option of the Class
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"B" member evidenced by written notice to the Secretary
of the Association, and shall be converted to Class

"A" membership without further act or deed on December
31, 1990.

3.4: Management and Administration of Common Area
and Facilities: »

‘ 3.4.1: Board of Trustees: The Board of Trustees of
the Association shall manage and administer and regulate
the maintenance, repair and utilization of the Association's
common area as set forth in the Plat herein.

3.4.2: power and Duties of the Board of Trustees:
In managing and administering the Association, the Board
of Trustees shall have the following powers and duties and
such other powers and duties as may be provided by the Arti-
cles of Incorporation and the By-Laws of the Association
from time to time:

A. To enforce the provisions of this Declaration,:
the Articles of Incorporation of the Association and
the By-Laws of the Association as presently exist and
as may hereinafter be amended from time to time, and
such other reasonable rules and regulations regerding -
the maintenance, administration and operation of the
common areas and facilities. '

B. To prepare and submit to the membership estimates
of the expenses of the Association to be payable during
the fiscal year, for administration, maintenance, re- '
pair and replacement of the common property and facili-

ties and such other properties as the Board of Trustees
may be authorized from time to time by the membership

to provide for the repair, maintenance, replacement -
and care of.

C. To provide specifically for the maintenance of
a retention pond system and the related facilities
without 1limitation, the drainage ditches necessary

therefor and cause the cost of doing same to be assessed

against the property of each member and against the
members individually.

D. To make assessments upon Lot Owners for common
expenses of the Association and to enforce same by
any means provided by laws, this Declaration, the Arti-

cles of Incorporation or the By-Laws of the Association
to include, specifically, the creation by the filing
of a certificate of delinquency against the Lot for
which the owner of same has failed to pay his annual
and/or special assessments as provided for herein,
as provided for in the Articles of Incorporation and/or

the By-Laws and/or as provided for by resolution of
the Board of Trustees.
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E. . 'To order work which the Board of Trustees deems

hecessary for the operation, maintenance, repair and
+ replacement of common .property and/or facilities and/or

any additions or improvemznts thereto and without limi-

tettrorrspecifieaily—rFfor—the—sSperatishi—RaLNEERARES
and repair of a detention pond system and its related
facilities.

F. To employ attorneys, accountants and other consul-

tants or specialists as may be reaonably necessary
or convenient to carry out the functions or managements
and administrations of the Association and to authorize
and pay for their reasonable compensation as common
expenses. '

G. To take action at law or in equity on behalf of‘ .
the Lot Owners, as their respective interests may appear '
with respect to any cause of action relatlng to Splnna—
ker Ridge Community Association.

H. To take action as may be necessary or convenient i
for the collection of all sums assessed against any,K =~
Lot Owner for his share of the common experises, insofar o
as same be not inconsistent with this Declaration, '

and to insure such expenses and attorney fees as may

be reasonable, necessary or convenient for the accomp-
lishment of such purposes.

I. 1To contract with such persons, firms or corporations
as the Board of Trustees deems advisable to assist
in activities and functions of the management and ad-
ministration that may from time to time be necessary
and proper.

J. To exercise and perform all those rights and duties
that are supplemental to complimentary to and necessary
for the management and administration of the Associa-

tion.
ARTICLE IV.
PROPERTY RIGHTS IN COMMON PROPERTIES
4.1: Extent of Common Properties: The Common Proper-—

ties shall include those properties listed in Exhibit "A"
which is attached hereto and made a part hereof; and shall
include any other properties that may hereinafter be acquired
by the Association for the purpose and benefits of the mem-
bers and/or for the purpose of furthering, supplementing
and/or complimenting the purposes of this Association.
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4.2 Storm Dralnage System: All components of the
storm drainage system within and if necessary, outside,
of * the Spinnaker Ridge Subdivision are common properties;
PROVIDED, there shall be reserved to the City of Gig Harbor
certain easements which are necessary to provide access
o CTe—s Tt nege—ayretoni—and _said _stnrm drainacge svstem
although part of the common properties, shall have reserved
to the Association the right of maintenance, repair, recon-
struction and/or construction as is necessary to provide
an adequate and proper storm drainage system and to comply
with the requirements of the City of Gig Harbor in the con-
struction and maintenance of said retention ponds and drain-
age systems and related facilities.

4.3 Members' Easements of Enjoyment: Subject to the "
provisions herein, every member shall have a right and ease-~ ‘.-
ment of enjoyment in and to the common properties, and such
easement shall be appurtenant to and shall pass with the’
title to every lot and upon recordation of a . contract of '
sale of any lot.

4.4 Title to Common Property: Title to the Cornrnori'l--“
Property shall be held by the Association, as Trustee for
the Lot Owners. The Developer shall convey the Common Prop-. '«

erty located in Spinnaker Ridge Subdivision to the Associa-
tion concurrent with the recording of these Declarations.

4.5: Restriction on Members: The rights and the ease- .

ments of enjoyment created hereby shall be subject to the
following: ;

4.5.1: The right of the Association to limit the number
of guests of members. : :

4.5.2: The right of the Association to charge reason-
able admission and other fees for use of any recreation-
al facilities situated on the Common Properties.

4,5.3: The right of the Association to suspend the
enjoyment rights of any member and/or his guests for
any period during which any assessment remains unpaid;
further, the right to suspend enjoyment rights of any
member for a period not to exceed sixty (60) days for
any infraction of its published rules and regulations;
provided that the Association provide a pre-suspension
hearing.

4.5.4: The right of the declarant and the Association
in accordance with its Articles and By-Laws to mortgage
said property as security for any loan, the purpose
of which is improvment of the Common Properties. In
the event of a default upon any such mortgage, the
lenders rights hereunder shall be limited to a right
after taking possession of such properties to charge
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admission and other fees as a condition of the continued
enjoyment by the members, and if necessary to open
the enjoyment of such property to a wider public until
the mortgage debt is satisfied, whereupon the possession
of such property shall be returned to the Association
andeallenightsaolfthe ponbops_thoncundes_ghall-boefialls
restored; PROVIDED FURTHER, that said mortgage shall
provide that the lender upon taking possession of common
property shall have the specific duty to maintain,
repair, restore and construct if necessary, the deten-
tion ponds, ditches and related facilities.

4.5.5: The right of the Association to dedicate or
transfer all or any part of the Common Properties to..
any municipal corporation, public agency or authority
for such uses and purpose as the same are now devoted
to and subject to such conditions as may be agreed
to by the members provided that the transfer of the
detention ponds, ditches and related drainage facilities .
shall be subject to the approval of the City of Gig
Harbor; that if & major portion of the properties are

being conveyed, said conveyance will be subject to_-v

ratification by the membership.

4.6 Delegation of Use: Any member may delegate in::'

accordance with the By-Laws of the Assocdiation, his right
of enjoyment to the Common Propertles to members of his® .
family and his tenants. S

4.6.1: A member subject to fthe restriction on the
number of guests, may in his presence allow his guests
to enjoy and utilize common properties.

ARTICLE V. ¥
CREATION OF A LIEN AND PERSONAL OBLIGATION A
OF ASSESSMENT

5.1: Creation of the LIen and Personal Obligation
of Assessments: Each Lot Owner by acceptance of a deed
or other conveyance, whether or not it shall be so expressed
in any such deed or other conveyance, is deemed to covenant
and agree to pay to the Association all common expenses
assessed against his Lot by the Association, including,
but not by way of limitation: :

5.1.1: Monthly assessments or charges, and

5.1.2: Special assessments, such assessments to be '
fixed, established and collected from time to time
as hereinafter provided. The monthly and special as-

sessments, together with such interest thereon and
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costs of collection thereof, as hereinafter provided,

shall be a charge on the Lot and shall be a continuing
lien upon the Lot against which each such assessment is
made. Each such assessment, together with such interest
and costs of collection thereof (including reasonable

P I TP P | F o~ N r-bw-\l'l -\1 e~ l-\n i\ﬂn nnnﬁnn-\W AR 3 ~Aat-4Anm
shsopneyst—£285) len_ba the wancanal cshlicsation
of the person who was the Lot Owner when the assessment
fell due. The personal obligation shalil not pass to

successors of such Lot Owner unless express-

ly assumed by them, PROVIDED, however, that in the case
of a sale on a contract for the sale of (or an
assignment of a contract purchaser's interest in) any
Lot which is charged with the payment of an assessment

or entity who is the Lot Cwner immediately prior to the
date of any such sale, contract or assignment shall be
personally liable only for the amount of the install- = 7.}
ments due prior to said date. The new Lot Owner shall.
be personally liable for installments which berome due“
on and after said date.

5!, 25 Purpose of Monthly Assessments: The monthly ..
assessments shall constitute a common expense fund and shall - '
be used for the payment of those expenses authorized by this !
Declaration of the By-Laws of the Asscciation for the benefit =
of the Lot Owners, including, without limitation: Tl

5.2.1: Water, electricity, sewer, garbage collection,
and other necessary utility services for the Compon
Property, and to the extent not separately metered or
charged to the individual Lots, any assessments upon the
Association with respect to such services.

5.2.2: A policy or policies insuring the Developer, the
Board of Trustees, the Association and the Lot Owners
against any liability to the public , or to any other
Lot Owner, or to any invitees or tenants of any Lot
Owner, for property damage or bodily injury incident to
the ownership or use of the Common Property.

Limits of 1liability under such insurance policy or
policies shall not be less than One Hundred Thousand
Dollars ($100,000.00) for any one person injured; One
Hundred Thousand Dollars ($100,000.00) for any one
accident; and Fifty Thousand Dollars ($50,000.00) for
property damage for each occurrence.

SOl Workmen's compensation insurance to the extent
necessary to comply with any applicable laws.

5.2.4: The salary and expenses of any personnel as may
in the reasonable opinion of the Board of Directors be
necessary or proper for the management and operation of:
the Common Property.
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5.2.5: Legal and accounting services which, in the |
reasonable opinion of the Board of Trustees are neces-
sary or proper in the operation of the Common Property
or the enforcement of this Declaration.

e N a. Pacne and ~haraac Ais 2ny nearann firm nor cor-
S — =2 - .

poration which may be retained or hired by the Board
of Trustees to perform any functions or activities
incident to the management or administration of the
Association.

5.2.7: Construction, replacement, improvement, main- e
tenance in good order and repair of the Common Property'fff
and improvements thereon, as the Board of Trusteesfj
shall determine are necessary and proper.

e

5.2.8: Reimbursement to the City of Gig H'ai__f:'ﬁﬁr’_‘.; fo
any costs incurred by the City pursuant to paragrapﬁ
6.1 below. o

5.2.9: Garbage collection and disposal, street llght
electricity and other costs for ‘any’ other utility ser=

vices not separately metered or c¢harged to 1ndividual"l.."'
Lot Owners.

5.2.10: Any other materials, supplies, labor, services,
mairntenance, repairs, structural alterations, insurance,
taxes and assessments which the Board of Trustees may
procure or pay fcr pursuant to the terms of this Decla-

ration, or the By-Laws of the Association, or which
the Board of Trustees shall decide 1is necessary or
proper for the operation and maintenance of the Common
Property or for the enforcement of any provisions in
this Declaration or the By-lLaws of the Association.

5.2.11: Maintenance and repair of any Lot or building
thereon, if such maintenance or repair is reasonably
necessary to proteci: the Common Property or preserve
the appearance and value of Spinnaker Ridge, and the
Lot Owner of such Lot has failed or refused to perform
said maintenance or repair within a reasonable time \
after written notice of the necessity of said mainten-
ance or .epair is delivered by the Board of Trustees,
provided, however, that the Board of Trustees shall
levy a special assessment against the Lot of such Lot
Owner for the entire cost of said maintenance.

Maintain, repair, establish and do all those things
necessary for the maintenance and beautification and
the general aesthetics of Spinnaker Ridge Subdivision
such areas as from time to time are deemed necessary
and proper by the Board of Trustees including, but
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rniot limited to the designated portion of the Lots owned by
members herein whether improved or unimproved.

£.2.12: Maintenance of the front yeards of each lot and
painting of the structures on each lot one every two years.

£ 2 Amoint nf Monthly dssessments: The amount of
monthly assessments shall be as fallows:

Srdors 1 3 The Board of Trustees shall estimate operating
costs sixty (60) days prior to the date of the Associa-
tion's annual meeting, and shall present to the member-
ship at the annual meeting a detailed breakdown of
said costs. Said costs shall provide a reascnable
sum for contingencies and replacements; these costs
may be adjusted by any anticipated surplus from the
prior years assessments. Each lot owned by a Class -
"A" member shall be assigned one unit. The total
anticipated expenses shall be divided by the numbe
of units and each lot will be assessed the result
thereof. .

Slex Dt 2l Each Lot Owner shall be obligated to pay
set assessments and/or assessments that are hereinafter
provided, on a monthly basis directly to the Associ-
ation; (The annual assessment shall be divided into
twelve equal payments. Any subsequent assessment
that may be required shall be paid pursuant to resolution
of the Board of Trustees either in one lump sum or
as an addition to the then remaining monthly install-
ments. )

5.3.3: The failure of the Board of Trustees to fix
assessments prior to the annual meeting shall not
be deemed a waiver and/or modification to the provisions a
hereof; nor shall it be a release either total or
partial of the Lot Owners obligation to pay assessments;
PROVIDED, that the prior assessment shall be continued
until such time as a new assessment is properly affixed;
this provision shall apply if for any reason any
assessment is held to be void, voidable and/or invalid.

5.3.4: No Lot Owner may exempt himself nor waive
nor release himself in any manner from liability
for his contribution towards the common expenses
nor shall the Lot Owner so c¢ontend by extending or
tendering a waiver of his right of the use and enjoyment

of the Common Property and/or by abandonment of his
Lot.

5.4 Sepcial Assessments: The Association may levy
such other special assessment for capital improvements
upon the Common Property, and/or for other purposes and
in such manner as shall be provided for in this Declaration,
the Articles of Incorporation, the By-Laws or other rules
and regulations of the Association including, but not
limited to, a special assessment to provide for emergency expendi -
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tures that arose and/or were incurred as a result of unfore-
seen contingencies, casualties, acts of God and/or apparent
errors in the prior established expense budget. Said special
assessment by act of the Board of Trustees may be amortized
over the months remaining in the fiscal year and/or may be
assessed on a one time basis and said assessment being due
and payevle o Ul weifure whie firstoqay of cach and—arene
month following said assessment and/or if the assessment is a
one time one payment assessment, then in that event on the
first day of the succeeding month.

5,451 Default in Payment of Assessments - Remedies: If
any assessment is not paid within thirty (30) days after it
was first due and payable, the assessment shall bear interest
from the date on which it was due at the highest rate

permitted by law until paid, and the Association may bring an . "

action at law against the one personally obligated to pay the |
same and/or foreclose the lien against the Lot, and interest,
costs and reasonable attorneys' fees of any such action shall
be added to the amount of such assessment and all such sums
shall be included in any judgment or decree entered in such

suit. No Owner may waive or otherwise escape liability for i

the assessments provided for herein by non-use of the Common -
Areas or abandonment of his Lot,

$.6: Subordination of Lien: The lien of the assess-

ments provided for herein shall be subject to recordation by
the Board of Trustees and upon said lien being recorded with.
the Pierce County Auditor, its priority shall be established
in time. No sale or transfer shall relieve such lot from the
liability of the default,; PRCVIDED, sale or transfer by or to
a mortgagee, trustee, beneficiary, as the result of a default
of a prior recorded indebtedness shall extinguish the lien
created by the then existing default; PROVIDED FURTHER, that
the extinguishment of said lien shall not effect the
transferees duties and obligations to pay the assessments as
they accrue after the transfer.

5.7 Exempt Property: The following property subject to
this Declaration shall be exempt from assessments, charges
and liens created therein:

5.7.1: All properties dedicated to the City of Gig
Harbor and/or other municipal corporations, and/or the
State of Washington.

5.7.2: All common properties,
ARTICLE VI,
COVENANTS CONCERNING UTILITIES
6.1: Storm Drainage Maintenance: Maintenance of the

storm drainage system including retention and/or detention
ponds, ditches and related facilities i1s required for the
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protection of all property, both public and Drdinaba eoddea
the—Spitmiaker Rldage Subdivision, and 1is accordingly of
concern to the City of Gig Harbor as well as to the Lot

Owners and members of Spinnaker Ridge Communi ty Association.

Each Lot OQwner by acceptance of A deed or other conveyance
. Whether or not it shall be expressed in any such deed
or conveyance is deemed to convenant and agree as follows:

that maintenance of the storm drainage system included
in the Common Property is necessary and has not been
property done by the Association, the City of Gig %
Harbor may perform such mainteance as agents for  °
the Association and the City of Gig Harbor may charge 7
the Association for the cost of any such maintenance; -
which charge shall he an obligation of the Association, = -
PROVIDED however, that unless circumstances appear .
to the City to require quicker action, the City shall -/«
give the Association ten (10) days notice of the '
need for the maintenance before the City performs
the maintenance itself. .

6.k .21 The Association shall reimburse the City
of Gig Harbor for the costs it incurs within ten
(lL0) days of the receipt of the billing; and if the .
Association has insufficient funds in the SO
to meet said obligation, the Board of Trustees shall®
have the unqualified duty to proceed immediately ik
with a sufficient special assessment on the Lots
and to the Owners thereof so that said obligatior
may be paid as quickly as possible.

ARTICLE VII

RESTRICTION OF USE OF PROPERTY BY OCCUPANTS . '

7.1: Use Restrictions: The following restridti&hsL g:

shall be applicable to the use of any property suject to
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this Declaration:

7.1:2: No animals or fowl shall be rais

ed, kept or
permit?ed upon the properties or any part théieof,
excepting, in single family dwellings not more than
a total of two (2) domestic dogs and/or cats and except-

ing caged pet birds kent within  +he Qwelling hivuse,
provided said dogs, cats and pet birds are not permitted

to run at large and are not kept, bred or raised for
commercial purposes.

7.1.2: No part of the properties shall be used for
the purpose of exploring for, taking therefrom or pro- )
ducing therefrom gas, oil or other hydrocarbon sub-
stances.

7.1.3: No noxious or offensive activity shall be car-

ried on upon the properties or any part thereof, nor %
shall anything be done or matncainea thereon wnich “

may be or become any annoyance or miisance to the neighs, o
borhood or detract from its value as a high class resi-~ "%
dential district. Rt

7.1.4: It shall be the duty of  the owner -or occupant
of the Lot to improve and maintain in a proper aesthetic
condition the area not maintained by the Association;
and to refrain from the utilization of said Lot in
any manner that would increase the Association's main-
tenance of the Common Area adjacent toc said Lot and/or -
that portion of the Lot that the Association may from
time to time assume the responsibility of maintenance |
over; and/or to allow said Lot to become unsightly
with debris, noxious weeds and/ar unkept grasses, trees,
shrubs, vines, flowers, etc.

7.1.5: No garbage, refuse, or rubbish shall be deposted
or kept on any Lot except in suitable containers and
then same shall be substantially shield or screened
from neighboring property and/or the recreation areas
and/or Common Areas, and/or roadways.

7.1.6: No signs, billboards or other advertising struc-
tures or devices shall be located, placed or maintained
on the Subdivision; PROVIDED a sign not to exceed three
feet by three feet in area may be placed on the Lot
to offer the property for sale or rent.

aot o] R There shall be no storage of goods, vehicles
boat, trailers, trucks, campers, recreation vehicles
or other equipments or devices upon any Lot; EXCEPT
whére same is contained within a covered structure.

ARTICLE VIII.
ARCHITECTURAL CONTROL COMMITTEE

8.1: Architectural Control Committee: The Board of
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_Trustees shall appoint an Architectural Control Committee
of three (3) or more persons, one of whom should be a licens-
ed architect or engineer, who need not be a member of the
Association, which Committee may act for the Board to the
ey o'WW VR PN % "W N W - ¥ Y=Y Narlaratinneg Tnitiallv. one
member of the Architectural Control Committee shall be ap-
pointed for one year, the second member for two years, the
third member for three years. Thereafter, members of the
Architectural Control Committee shall be appointed or select-
ed for three (3) year terms.

8.2: Jurisdiction and Purpose: The Committee shall
adopt architectural guidelines, establishing standards for
the exterior design and placement of all structures to be
constructed on Spinnaker Ridge, and exterior landscaping
of all such structures. The Committee may amend the Archi-
tectual Guidelines from time to time if it determines that
such amendments are in the best interest of Lot Owners as
a whole. The Committee shall have the right to review all
plans and specifications for any building or structure to
be constructed or modified within the properties and any
landscaping plans and either approve or reject such plans
based on whether they conform to the Architectual Guidelilnes.
Enforcement of these covenants shall be carried out by the
Association. The purpose of the Committee is to insure
the development within Spinnaker Ridge maintains the aesthe-
tic and structual quality as is established in its original
design and that all future replacements of improvements
and/or future improvements are compatible,

8.2.1: No building shall be erected, placed or altered
on any Lot on the property until the building plans
specifications, plot plans and landscape plans are
submitted by the Owner or his representative to the
Architectual Committee and found by said Committee
to be in accordance with the Guidelines and procedures
established by the Committee. It shall be the obliga-
tion of each Owner to familiarize himself with the
rules, regulations and procedures of the Committee
for inspection, plan review and approval. Such rules,
regulations and procedures shall provide among other
things for the submission of a site plan evidencing
the elevation of the structure, the finished grade
of the Lot, the interior lay-out of the structure,
the exterior finish materials, the colors to be utilized
including the colors of roof material, the landscaping
plan, etc.

8.3: Approval Procedures: All requests for approval
of improvements to Lots shall be made in writing and shall
be submitted to the Association headquarters unless the
Committee shall record an instrument establishing a different
place to submit such plans. The decision of a majority
of the members of the Committee shall be the decision of
the Committee.
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8.3.1: The Architectural Control Committee shall have
thirty (30) days upon which to approve or disapprove the
Owner's application; PROVIDED, the Committee may extend
said period if additional 1nformatnon is request-
ed in writing by the Committee from the applicant

| JEE L Sy —
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Committee fa11 to act within 51xty (60) days; PROVIDED
FURTHER, that if the Committee does fail to act within
sixty (60) days then the applicant shall have the right
to a hearing within thirty (30) days before the Bonard of
Trustees who shall either approve or reject owner's
application based upon the standards theretofore adopted
by the Architectual Committee and approved by a two- ok
thirds vote of the Board of Trustees. SRS

8.4: Approval of Guidelines by Board of Trustees: The .
Architectural Control Committee shall provide to the .
Board of Trustees guidelines establishing standards for . .-
the exterior design and placement of all structures to '
be constructed in Spinnaker Ridge and the exterior:
landscaping of such structures and shall adopt general
provisions dealing with color schemes that are aestheti-
cally compatible with surrounding improvements, struc-
tures and landscaping. The Board of Trustees shall then
approve such guidelines and standards and/or provi-
sions by a vote of two-thirds of its members.

8.4.1: Both the Committee and the Board of Trustees
when the occasion arises for the Board to make a deci- |
sion upon the Committee's failure to promptly act, in
the discharge of its obligations hereunder and its
deliberations, shall act objectively and fairly in
making decisions concerning various plans, specification
plot plans, and/or landscaping plans submitted to it by
various owners for consideratiori. Further, the determi-
nation of the Architectural Control Committee and/or the
Board of Trustees as the case may be, as to non-compli-
ance shall be in writing signed by the Committee
Chairman and/or the Chairman of the Board of Trustees
and shall set forth in reasonable detail the reason for
non-approval.

8.5: Appeal: The decision of the Architectural Control
Committee may be appealed to the Board of Trustees by the
Owner requesting a hearing within ten (10) days of the date
of his receipt of the Committee's decision and setting forth

in writing the basis of his objection to the Committee's
decision,

8.6: Approval, Rejection, Modification: The Committee
and/or the Board of Trustees may either approve, disapprove,
reject, and/or approve subject to certain conditions, modifi-
cations, additions and/or changes.
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: ARTICLE IX.
RESTRICTIONS ON CONSTRUCTION, MAINTENANCE
AND IMPROVEMENT

) Y.l i‘\t::i.bl'iui.,iun:i; Tilc :ulluwiug 1\::»'\41. a..\a:.ul.vua QL <
applicable to construction, maintenance and improvements on
all the residential properties:

9.1.1: No fence, hedge, wall or other structure shall
be commenced, erected or maintained upon the properties,
nor shall any exterior addition to or change or altera-
tion therein be made until the plans and specifications
showing the nature, kind, shape, height, color, mater-
ials and location of the same have been submitted to and

approved in writing by the Committee as to harmony of

external design and location in relation to surround-
ing structures and topography.

9.1.2: All roofing material shall be approved by th
Conmittee. . ETA ‘ o
9,1.3: All driveways and parking bays shall be conQ

structed of asphalt or concrete paving, unless-approvdif¥
for use of other material is granted by the Committee.

9.1.4: All outside television and radio aerials and
antennas are prohibkited without express written approval
of the Associaltion or the Committee.

9.1.5: No new outdoor overhead wire or service drop for
the distribution of electric energy or for tele-
communicabtion purposes nor any pole, tower or other
structure supporting said outdoor overhead wires shall
be erected, placed or maintained within the properties.
All purchasers of Lots within the properties, their
heirs, successors and assigns shall use underground
service wires to conneclt their premises and the struc-
tures built thereon to the underground electric or
telephone utility facilities.

_ 9.2: Evidence of Compliance With Restrictions: Records
of the Association with respect to compliance with the pro-
visions of this Declaration shall be conclusive evidence as
to all matters shown by such records. After the expira-
tion of six (6) months following the completion of any con-
struction, addition, alteration or change to any building on
a building site, in the absence of any notice to comply or in
absence of any suit to enjoin such work or to force
compliance by change or removal of such work within said
period, then and in that event said structure, work, improve-
ment or alteration shall be deemed to be in compliance with
the provisions of this Declaratior.

ARTICLE X.
MAINTENANCE OBLIGATION OF OWNER
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10.1: Developed Lots: Each Lot Owner of a Developed
Lot shall be obligated to maintain in c¢lean, attractive
condition the area of his Lot not maintained by the Associa-
tion and shall not store unworkable vehicles or appliances
and/or perform substantial repairs on same except within
the closed contines ot the structure. Al) 1mprovements
shall be maintained in a state of good repair; shall be
properly painted and the Lot area having shrubs, lawn and

vegetation shall be neat, tidy and trimmed. If the owner
fails to correctly maintain his area after receiving noticek
and within thirty (30) days thereafter, the Assaciation

may enter said Lot and perform the necessary maintenance
and charge the expense thereof to the Owner as a special
assessment special to his Lot and to him alone and said
special assessment shall be subject to the collection reme-

dies heretofore set forth for general assessments as state
in Article V. i

ARTICLE XI. .
ERECTION OF SIGNS OR STRUCTURES: @
BY DECLARANT .

1

. ) fi & et

11.1: Nothing contained in this Declaration’ shall .

be construed to prevent the erection or mainténance by Devel- -,
oper or its duly authorized agent of structures or signs =
for the conduct of its business in connection with or upon . .
the properties while the same or any part thereof is owned = '
by Developer. : '

ARTICLE XII.
BENEFITS AND BURDENS RUN WITH THE LTAND

12.1: Covenants, Restrictions, Reservations and Con-
ditions Run with the Land: The covenants, restrictions,
reservations and conditions contained herein shall run with
the land and shall be binding upon the properties and each
portion thereof and all persons owing, purchasing, leasing
and subleasing or occupying any Lot on the properties, and

upon their respective heirs, successors and assigns. After
the date on which the Declaration has been recorded, these
covenants, restrictions, reservations and conditions may

be enforced by the Association or Developer which shall
have the right to enforce the same and expend Association
monies 1in pursuance thereof, and also may be enforced by
the Owner of any Lot. :

ARTICLE XIITI.
REMEDIES AND WAIVER

13.1: Remedies: The remedies provided herein for
collection of any assessment or other charge or claim against
any member, for and on behalf of the Association, or Devel-
oper, are in addition to, and not in limitation of, any
other remedies provied by law.
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13.2: Waiver: The failure of the Association or the
Developer or any of their duly authorized agents or any
of the Lot Owners to assist in any one or more instances
upon the strict performance of or compliance with the Decla-
watian v _anv of the Articles. By-Laws or rules and/or reg-
ulations of the Associaticn, or to exercise any right or
option contained therein, or to serve any notice or to insti-
tue any action or summary proceedings, shall not be construed
as a waiver or relinguishment of such right for the future,
but such right to enforce any of the provisions of the Decla-
ration or of the Articles, By-Laws or rules and/or regula-
tions of the Association shall continue and remain in full
force and effect. No waiver of any provision of the Declar-
tion or of the Articles, By-Laws, rules and/or regulations
of the Association shall be deemed to have been made, either
expressly or impliedly, unless such waiver shall be in writ- _
ing and signed by the Board of Directors of the Association -
pursuant to authority contained in a resolution of sald’] i
Board of Trustees. ' e

ARTICLE XIV.
GENERAL PROVISIONS

14.1: Enforcement: The Association and each Lot owner .
(including the Developer, if the Developer is a Lot Owner)
shall have the right to enforce, by any proceeding at law
or in equity, all restrictions, conditiong, covenants, reser-
vations, liens and charges now or nereafter imposed by the
provisions of this Declaration, the By-Laws and the Articles
of 1Incorporation of the Association. Failure to insist
on strict performance of any covenant or restriction herein
contained shall in no event be deemed a waiver of the right
to do so thereafter. The receipt by the Association of
payment of any assessment from a Lot Owner, with knowledge
of any breach of any covenant herecf shall not be deemed
a waiver of such breach, and no waiver by the Board of Dir-
ectors of any provision hereof shall be deemed to have been
made unless expressly in writing and signed by the authorized
officers of the Association.

14.2: Personal Property: The Board of Trustees may
acquire and hold for the benefit of the Lot Owners tangible
and intangible personal property and may dispose of the
same by sale or otherwise. A transfer of a Lot shall trans-
fer to the transferee ownership of the transferor's undivided
interest in such personal property.

14.3: Audit: Any Lot Owner may at any time at his -

own expense cause an audit or inspection to be made of the
books and records of the Association. The Board of Trustees

as a common expense, shall obtain an audit of all books
and records pertaining to the Association at such intervals
as the Board may determine and copies shall be furnished
to the Lot Owners.
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l1l4.4: Limitation of Liability: No person who shall
serve as a member of the Board of Trustees or the Initial
Board of Trustees or as an officer of the Association shall
be liable to any Lot Owner or to the Association except for
claims, damages, liabilities, costs or expenses which arise
out of the wilful misconduct of such person. Without
limiting the generality oI uhe TOTEyuUiTg,; o perosn-—wne chall
serve as a member of the Board of Trustees or the Initial
Board of Trustees or as an officer of the Association shall
be liable to any Lot Owner or to the Association for the
interruption of service of any utility which the Board of
Trustees or the Initial Board of Trustees or an authorized
officer of the Association is purchasing from a public
utility or otherwise for the benefit of the Lots or the Lot
Owners unless such interruption of service arises out of the
willful misconduct of such person. Nothing contained in this
Section 4 shall be construed to impose liability upon any
person who shall serve as a member of the Board of Trustees,:
the 1Initial Board of Trustees, or as an of ficer of the
Association. The limitation of liability specified in this" '
Section 4 shall extend to the Developer if the Developer is a ' ;.
member of the Board of Trustees, or the Tnitial Board of
Trustees or an officer of the Asscciation. - '

14.5: TIndemnification: The Lot Owners shall indemnify
and hold each person who serves as a member of the Board of
Trustees, including the Developer if the Developer serves in
such capacity, harmless from all claims, damages, liabili-
ties, expenses and costs (including, but not by way of limi-
tation, the cost of attorneys, with or without litigation)
which such person may incur because of his serving as a
member of the Board of Trustees, whether ovr note such person
incurs the obligalion to pay such ¢laim, damage, liability,
expense or cost at the time at which such person is a member
of the Board of Trustees or thereafter; provided that such
claim, damage, liability, expense or costs does not arise out
of the willful misfeasance or malfeasance of such person in
the performance of his duties as a member of the Board of
Trustees and provided Ffurther that the Lot Owners shall not
be obligated to indemnify and hold such person harmless as
provided in this Secltion 5 if such a claim, damage, liabi- ,
1ity, expense or coslt is not included in a court order except
to the extent that the Board of Trustees determines that the
payment of such claim, damage, liability, expense or cost is
in the best interest of the Association. The indemnification
agreement of the Lot Owners which is provided in this Section
5 shall also apply to and be for the benefit of each person
who serves as a member of the Initial Board of Trustees and
to each person who serves as an officer of the Association,

including the Developer if the Developer serves in such
capacity.

14.6: Amendment: This Declaration may be amended or
new covenants affecting Spinnaker Ridge may be added if the
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' ‘owners of sixty-six and two-thirds percent (66-2/3%) of the
Lots in Spinnaker Ridge approve such amendment. For purpose

of this section the Developer shall be considered

thn Auman Af ench late as he holds. on an eaual basis with
other Lot Owners. Any such amendment shall become effective
when it has been recorded with the Auditor of Pierce County;
PROVIDED, that the duties and obligations to maintain,m
repair, and/or replace detention and/or retention storm
drainage ponds and related facilities shall be subject to
amendment only upon written approval of the City of Gig -
Harbor. ' R

14.7: Gender: This Declaration is to be read with,allﬁ
changes of number and gender required by the context.

14.8: Severability: Tnvalidation of any one of thes
covenants or restrictions by judgment or court order shall i
no way affect any other provisions, which shall remain (in
full force and effect. BUA S oa

14.9: Effect of Municipal Ordiriances: Police, fire;.
health or other public safety ordinances of any nunicipal
corporation having jurisdiction over any portion of Spinnakef
Ridge shall govern where more restrictive than these coven-
ants and restrictions.

14.10: Interpretation of Covenants: The Board shall_i;
have the right to determine all questions arising in con-* i
nection with the Declaration and to construe and interpret '
the provisions of the Declaration and it's good faith deter~ .
mination, construction or interpretation shall be final and - .
binding.

IN WITNESS WHEREOF, the undersigned being the Declarant : i
here executes these Restrictive Covenants on this =3 day
of a . , 1985. 3 i

~

NU-DAWN HOMES LIMITED

Jotiy. TYNES(/ President

Auditor's Note:’ "
Complete notary omitted.
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SEE PLAT RECORDED UNDER PIERCE COUNTY AUD}TDR'S
RECEIVING NUMBER 8601310176, RECORDS OF P ERGE
COUNTY WASHINGTON. | oH




APPENDIX P



RICARDO G. GARCIA and LUZ C.
GARCIA, husband and wife,
Petitioners,

V.

TED HENLEY and AUDEAN HENLEY,
individually
and the marital community of them
composed, Respondents.

No. 94511-0

SUPREME COURT OF THE STATE OF
WASHINGTON

April 19, 2018
Summaries:
Source: Justia

Ricardo and Luz Garcia and Ted and Andean
Henley were neighbors in  Tieton,
Washington. The two families' plots shared a
boundary line separated by a fence. The
Henleys rebuilt the boundary fence multiple
times during the 1990s. Each time, the fence
crept farther and farther on to the Garcia
property. The largest encroachment,
extending a foot across the boundary line,
occurred in 1997 while the Garcias were on
vacation. The Garcias objected to this
intrusion, but took no legal or other action. In
2011, the Henleys again moved the fence. Mr.
Garcia placed apple bins along a portion of
the 1997 fence to prevent the Henleys from
creeping farther onto the property. As a
result, the 2011 fence tracked the 1997 fence
for that shielded portion, but arced onto the
Garcia plot for the 67 feet that did not have
apple bins protecting it, encroaching an
additional half foot. The Garcias again
requested that the Henleys move the fence,

and the Henleys refused. The Garcias
initiated suit in 2012, seeking ejectment and
damages. The Henleys counterclaimed,

seeking to quiet title in their name. In closing
argument, the Henleys raised the doctrine of
"[d]e[m]inimis [e]ncroachment" to argue that
any minor deviation from the boundary line

_Gar(ia v. Henley (Wash., 2018)

of the adversely possessed property should be
disregarded. The trial court determined the
Henleys adversely possessed the land
encompassed by the 1997 fence, but that the
2011 fence encroached an additional 33.5
square teet, and that 2011 sSliver Naa not been
adversely possessed. Rather than grant an
injunction ordering the Henleys to abate the
continuing trespass and move the fence, the
trial court ordered the Garcias to sell the 2011
sliver to the Henleys for $500. The
Washington Supreme Court found that in
exceptional circumstances, when equity so
demands, a court may deny an ejectment
order and instead compel the landowner to
convey a property interest to the encroacher.
To support such an order, the court must
reason through the elements listed in Arnold
v. Melani, 450 P.2d 815 (1968). The burden of
showing each element by clear and
convincing evidence lied with the encroacher.
If not carried, failure to enter an otherwise
warranted ejection order is reversible error.
The Supreme Court determined the Henleys
failed to carry their burden. The matter was
reversed and remanded to the trial court; the
Garcias were entitled to ejectment as a matter
of law.

En Banc

OWENS, J. — This is an encroachment
case in which the petitioners were denied a
mandatory injunction compelling removal of
respondents’ encroaching structure. The right
to eject an unlawful encroaching structure is
among the most precious contained within
the bundle of property rights. In exceptional
circumstances, when equity so demands, a
court may deny an ejectment order and
instead compel the landowner to convey a
property interest to the encroacher. To
support such an order, the court must reason
through the elements this court listed in
Arnold v. Melani, 75

Page 2
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Wn.2d 143, 437 P.2d 908, 449 P.2d 800, 450
P.2d 815 (1968) and reaffirmed in Proctor v.
Huntington, 169 Wn.2d 491, 238 P.3d 1117
(2010). The burden of showing each element ]
by clear and convincing evidence lies with the
encroacher. Arnold, 75 Wn.2d at 152. It this
burden is not carried, failure to enter an
otherwise warranted ejectment order is
reversible error. Because the respondents
failed to carry their burden, we reverse and

remand to the trial court for the entry o.f"

judgmient consistent with this ruling.

p— |

FACTS

Ricardo and Luz Garcia and Ted and
Audean Henley are neighbors in Tieton,
Washington. The two families' plots share a
boundary line separated by a fence. The
Henleys rebuilt the boundary fence multiple
times during the 1990s. Each time, the fence
crept farther and farther onto the Garcia
property. The largest encroachment,
extending a foot across the boundary line,
occurred in 1997 while the Garcias were on
vacation. The Garcias objected to this
intrusion, but took no legal or other action. In
2011, the Henleys again moved the fence. Mr.
Garcia placed apple bins along a portion of
the 1997 fence to prevent the Henleys from
creeping farther onto the property. As a
result, the 2011 fence tracked the 1997 fence
for that shielded portion, but arced onto the
Garcia plot for the 67 feet that did not have
apple bins protecting it, encroaching an
additional half foot. The Garcias again
requested that the Henleys move the fence,

and the Henleys refused.
Page 3
The Garcias initiated suit in 2012,

seeking ejectment and damages. The Henleys
counterclaimed, seeking to quiet title in their
name. In closing argument, the Henleys
raised the doctrine of "[d]e [m]inimis
[e]ncroachment” to argue that any minor
deviation from the boundary line of the
adversely possessed property should be

disregarded. Verbatim Report of Proceeding
(Oct. 14, 2015) at 146. The Garcias responded
in their closing argument that "de minimis
encroachment" was equivalent to "balanc[ing]
[the] equities," and orally cited Proctor before
brietly summarizing why the mve elements
from Proctor and Arnold were not met. Id. at

149-50.

The judge determined that the Henleys
had adversely  possessed the land
encompassed by the 1997 fence, roughly 288
square feet. However, the judge also found
that the 2011 fence encroached an additional
33.5 square feet, and that the 2011 sliver had
not been adversely possessed. Rather than
grant an injunction ordering the Henleys to
abate the continuing trespass and move the
fence, the trial court ordered the Garcias to
sell the 2011 sliver to the Henleys for $500.
The judge failed to enter findings of fact
regarding the Arnold elements. The Garcias
appealed, alleging that the trial court erred by
not entering findings relating to each of the
five Arnold elements. The Court of Appeals
affirmed, over a dissent in part by Chief Judge
Fearing. Garcia v. Henley, noted at 198 Wn.
App. 1037 (2017). The Garcias appealed to
this court, and we granted review. Garcia v.
Henley, 189 Wn. 2d 1002,
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400 P.3d 1249 (2017). At issue is solely
whether the fence should be relocated to the
boundary line as set by the 1997 fence. We
hold that it should.

ISSUE

Did the trial court err by failing to order
ejectment of a trespassing structure without
reasoning through the Arnold factors?

ANALYSIS

This court first set forth the relevant test
in a 1968 case with similar facts. Arnold, 75
Wnad at 143. Due to a shared



misapprehension of the property line, the
Arnolds' fence, two corners of their house,
and a set of concrete steps encroached on the
Melani estate. Id. at 145. The Melanis
engaged in self-help and removed the
encroaching tence, and petitioned the court
for a mandatory injunction compelling
removal of the other encroachments. Id.

This court addressed the potential
equitable bases for declining to issue such an
injunction, despite it being the typical
property remedy, and instead issue a
damages award and compel the landowner to
convey a property interest to the encroacher
under a liability approach. Id. at 146-53. After
surveying precedential cases, Arnold set forth
the "test for when a court may substitute a
liability rule for the traditional property rule
in encroachment cases." Proctor, 169 Wn.2d
at 500.

[A] mandatory injunction can
be withheld as oppressive when,
as here, it appears . . . that: (1)
The encroacher did not simply
take a calculated risk, act in bad
faith, or negligently, willfully or
indifferently locate the
encroaching structure; (2) the
damage to the landowner was
slight and
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the benefit of removal equally
small; (3) there was ample
remaining room for a structure
suitable for the area and no real
limitation on the property's
future use; (4) it is impractical
to move the structure as built;
and (5) there is an enormous
disparity in resulting hardships.

Arnold, 75 Wn.2d at 152. In Proctor, we
reaffirmed the application of this five-part
test and noted that due to its equitable
nature, the question of whether each Arnold

Garcia v. Henley (Wash., 2018)

element has been met should be analyzed
using the '"inherently flexible and fact-
specific" equitable power of the court to
fashion remedies that do equity. Proctor, 169
Wn. 2d at 503. We reaffirmed that a "court
asKed TO €Ject an encrodciier 1iusL istead
reason through the Arnold elements as part of
its duty to achieve fairness between the
parties." Id.

Despite this mandate, the trial court in
this case made no specific findings regarding
the Arnold elements. The only conclusion of
law or finding of fact relating to Arnold or
Proctor is conclusion of law 6, which reads in
its entirety:

Although Plaintiffs typically
would be entitled to an
injunction, the Washington

Supreme Court in Proctor v.
Huntington, 169 Wash.2d 491,
238 P.3d 1117 (2010) recognized
in certain adverse possession
cases that equitable principles
may dictate a different result as
to an appropriate remedy. The
court concludes that this case
does warrant application of
such equitable principles, and
thus the court concludes that
the fence between the Plaintiffs’
and Defendants’ properties
should remain in its current
location, and that title to the
Plaintiffs' property that is
subject to ejectment should be
granted to the Defendants.

Clerk's Papers (CP) at 74-75. The Garcias
moved for reconsideration in part because the
court failed to "reason through the Arnold
elements." Id. at 85 (quoting Proctor, 169
Wn.2d at 503). That motion was denied.

Page 6

The question before this court is whether
the trial court erred in compelling the sale of
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the Garcias' land without making findings of
fact for each Arnold element. Generally,
"findings of fact need not be made concerning
every contention made by parties to a case."
Daughtry v. Jet Aeration Co., 91 Wn.2d 704,
707, 592 P.2d 631 (1979). However, "a 1inding
must be made as to all of the 'material
issues." Id. (quoting Bowman v. Webster, 42
Wn.2d 129, 134, 253 P.2d 934 (1953); Wold v.
Wold, 7 Wn. App. 872, 875, 503 P.2d 118
(1972)). As this court said in Daughtry, all
that is required is that the trial court inform
the appellate court, on material issues, "'what
questions were decided by the trial court, and
the manner in which they were decided." Id.
(internal quotation marks omitted) (quoting
Bowman, 42 Wn.2d at 134). This provides
appellate courts the ability to determine
"whether there was substantial evidence to
support the findings which are challenged in
appellant's assignments of error." State v.
Marchand, 62 Wn.2d 767, 770, 384 P.2d 865
(1963). The trial court's failure to enter
findings of fact in this case precludes this
court from determining whether the trial
court found each Arnold element by clear and

convincing evidence, the appropriate
evidentiary standard.
This court generally cannot make

findings of fact, and will not endeavor to do so
based on an incomplete record in which
neither party properly briefed or argued the
Arnold elements. See Thorndike v. Hesperian
Orchards, Inc., 54 Wn.2d 570, 343 P.2d 183
(1959). In OIld Windmill Ranch wv.
Smotherman, 69 Wn.2d 383, 390, 418
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P.2d 720 (1966), this court collected cases in
which it reversed judgments and remanded
the cases to the trial court for the purpose of
making material findings of fact that had
been omitted. Typically, this would be the
disposition of a case such as this one.
However, because the burden of proof
regarding the Arnold elements lies with the
encroaching party, this court need not make

any findings of fact in order to reverse thej
trial court's order. i

Because a court-ordered conveyance of
property from a rightful landowner to an
ENCIUACIer 15 EACEpLvIEAl  Leliel iUl Lic
exceptional case,” we held in Arnold that "the
evidence of the elements listed above" must
be "clearly and convincingly proven by the
encroacher.” Arnold, 75 Wn.2d at 152.
Nothing in Proctor changed that allocation of
the burden of proof. The absence of findings
of fact relating to the Arnold elements is
equivalent to a finding of their absence.
Pacesetter Real Estate, Inc. v. Fasules, 53
Wn. App. 463, 475, 767 P.2d 961 (1989).
Because the Henleys failed to carry their
burden of proof, the trial court erred in failing
to issue an injunction compelling removal of
the encroaching fence.

CONCLUSION

An encroacher bears the burden of
establishing the existence of each Arnold
element by clear and convincing evidence
before a trial court may deny a landowner an
injunction ordering ejectment of an
encroaching structure. Because the Henleys

Page 8

failed to carry this burden, the trial court
erred. Accordingly, we reverse and remand to
the trial court for the entry of judgment
consistent with this ruling.

Page 9
/s/

WE CONCUR:
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YU, J. (concurring) — I agree with the
result the majority reaches in this case.
However, I would go one step further and
explicitly hold that trial courts must always
enter findings of fact and conclusions of law
when denying a rightful owner's request for
an injunction to remove a trespasser from
private property. I therefore respectfully
concur.

Petitioners Ricardo and Luz Garcia
proved that respondents Ted and Audean
Henley wrongfully built their fence on the
Garcias' property. The Garcias were therefore
presumptively entitled to an injunction
ordering the Henleys to remove the fence and
stop violating the Garcias' sacred right to the
exclusive use and possession of their private
property. Proctor v. Huntington, 169 Wn.2d
491, 504, 238 P.3d 1117 (2010); Arnold v.
Melani, 75 Wn.2d 143, 152, 437 P.2d 908, 449
P.2d 800, 450 P.2d 815 (1968).

The only way for a trespasser to avoid
such an injunction is to prove all five of the
Arnold elements by clear and convincing
evidence. Arnold, 75 Wn.2d at
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152. If the trespasser meets this burden, then
the court may deny an injunction to the
rightful owner, and instead order an equitable
remedy that compensates the owner but does
not require the trespasser to leave. Proctor,
169 Wn.2d at 500. The trial court in this case
did attempt to fashion such an equitable
remedy, essentially ordering the Garcias to
sell the encroached portion of their property

to the Henleys for $500. The Garcias
appealed.

Where this type of order is entered
without findings of fact and conclusions of
ldw dDOUL edCll ArUlu ClGiciil, as it wao
here, appellate courts can almost never
determine from the record whether the order
was properly issued. Therefore, it is almost
always necessary to reverse and remand for
the entry of findings and conclusions. Garcia
v. Henley, No. 34189-5-11I1, slip op. at 4-5
(Wash. Ct. App. Apr. 11, 2017) (unpublished)
(Fearing, C.J., dissenting in part),
http://www.courts.wa.gov/opinions/pdf/341
895_unp.pdf. To avoid such inefficiency in
future cases, I would explicitly hold that trial
courts must enter findings of fact and
conclusions of law on each Arnold element in
all cases where a private property owner is
denied an injunction to eject a proven

trespasser.

However, 1 agree with the majority in
result that this is one of the rare cases where
we can simply reverse, rather than remanding
for the entry of findings and conclusions. The
record does not indicate that the trial court
actually found that the Henleys failed to meet
their burden and then merely neglected to
enter those
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findings. Contra majority at 7 ("The absence
of findings of fact relating to the Arnold
elements is equivalent to a finding of their
absence."). We cannot know for certain what
the trial court thought, but we do know that
the court denied the Garcias' request for an
injunction to eject the Henleys without
stating any factual basis for doing so. This can
indicate only that the trial court failed to
undertake the appropriate analysis of the
Arnold elements and did not make the
necessary findings in the first place. The
court's failure to do so was likely caused by
the Henleys' failure to properly raise that
issue, neglecting to even allude to either
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Arnold or Proctor in their answer to the
complaint, in their trial brief, or at any other
point in the proceedings prior to closing
argument at the bench trial. See majority at 3;
Garcia, slip op. at 5-6 (Fearing, CJ.,,
aiIssentng 1n part).

Thus, in this particular case, we can be
certain of three dispositive points of law and
fact, allowing us to reverse based on the
record presented rather than remanding for
the entry of explicit findings and conclusions.
First, the fundamental rule of encroachment
law is that trespassers must bear the burden
of establishing by clear and convincing
evidence that, despite their trespass, they are
entitled to stay where they are and pay
damages to the rightful property owners.
Second, if the trespassers do not meet their
burden, then the owners are absolutely
entitled to ejectment. And third, because it is
indisputably clear from the record that the
Henleys never even pleaded that they should
receive an equitable remedy
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instead of being ejected, the Garcias are
entitled to ejectment as a matter of law.
Lybbert v. Grant County, 141 Wn.2d 29, 40, 1
P.3d 1124 (2000).

Therefore, I agree with the majority that
an order must issue on remand directing the
Henleys to remove their fence from the
Garcias' property. I respectfully concur.

Page 14
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Wash. Rev. Code 64.38.020 Associatio_n_@wers. (Revised Code of Washington (2017 Edition}))

64.38.020 Association powers.
Unless otherwise provided in the governing documents, an association may:
(1) Adopt and amend bylaws, rules, and regulations;

(2) Adopt and amend budgets for revenues, expenditures, and reserves, and impose and
collect assessments for common expenses from owners;

(3) Hire and discharge or contract with managing agents and other employees, agents, and
independent contractors;

(4) Institute, defend, or intervene in litigation or administrative proceedings in its own name
on behalf of itself or two or more owners on matters affecting the homeowners' association,
but not on behalf of owners involved in disputes that are not the responsibility of the
association;

(5) Make contracts and incur liabilities;
(6) Regulate the use, maintenance, repair, replacement, and modification of common areas;
(7) Cause additional improvements to be made as a part of the common areas;

(8) Acquire, hold, encumber, and convey in its own name any right, title, or interest to real or
personal property;

(9) Grant easements, leases, licenses, and concessions through or over the common areas
and petition for or consent to the vacation of streets and alleys;

(10) Impose and collect any payments, fees, or charges for the use, rental, or operation of the
common areas;

(11) Impose and collect charges for late payments of assessments and, after notice and an
opportunity to be heard by the board of directors or by the representative designated by the
board of directors and in accordance with the procedures as provided in the bylaws or rules
and regulations adopted by the board of directors, levy reasonable fines in accordance with a
previously established schedule adopted by the board of directors and furnished to the
owners for violation of the bylaws, rules, and regulations of the association;

(12) Exercise any other powers conferred by the bylaws;

(13) Exercise all other powers that may be exercised in this state by the same type of
corporation as the association; and

(14) Exercise any other powers necessary and proper for the governance and operation of the
association.

e : -1-
lastc ¢



Wash. Rev. Code 64.38.020 Association powers. (Revised Code of Washington (2017 Edition))

[ 1995 c 283 § 4.]
NOTES:

Speed enforcement: RCW 46.61.419.
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E-FILED
IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

February 15 2017 3:27 PM

KEVIN STOCK
COUNTY CLERK
NO: 11-2-16364-0
The Honorable Stanley J. Rumbaugh
Department 18
Hearing Date: February 24, 2017
Hearing Time: 9:00 a.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
Plaintiffs,

V.

DAVID LANGE and KAREN LANGE,
. husband and wife and the marital community
comprised thereof, -

Defendants,
THE COE FAMILY TRUST and Trustee
Michael Coe,
Interveners,
v.

CHRISTOPHER GUEST and SUZANNE

GUEST, husband and wife,
Respondents.

No. 11-2-16364-0

DECLARATION OF WALLACE TIRMAN

I, WALLACE TIRMAN, hereby states and declares, as follows:

1. 1 am over the age of 18 years, have knowledge of the facts stated herein, and

am, therefore, competent to testify as to the matters set forth below.

2. I reside within the Spinnaker Ridge communit}; in Gig Harbor, Washington

and have thus been a member of the Spinnaker Ridge Community Association since I

DECLARATION OF WALLACE TIRMAN
Page 1



purchased my home in 2012. I have also served on the Association’s Board of Trustees since
January 2014 and am currently Vice President, a position 1 have held since May 2014.
3. I am aware that the Guests recorded a declaration of Kay Bickford with the
Pierce County Auditor, document #201402030230. I am also aware that the Guests identified
. the SRCA as both a Grantor and Grantee at the time of recording. The SRCA, however, did
not record or participate in the recording of this document. Further, the SRCA did not
provide the Guests or anyone else with authority to record the document on the SRCA’s
behalf or to otherwise list the SRCA as a Grantor or Grantee. Shortly after the Guests
recorded this dgcument, the SRCA demanded that the Guests take s‘teps to withdraw the
unauthorized recording, but they did not do so.
4, . I have receptly been made aware that the Guests recorded a document entitled
“RAP 8.1(b)(1) &' (2) Notices of Stay and Cash Supersedeas Bonds & RCW 6.17.040 Stay of
Execution Affidavit® with the Pierce County Auditor, document #201603140586 which
recording cover sheet identifies the SRCA as well as Valerie Tirman and me as Grantees.
Neither the SRCA nor Valerie or I recorded or otherwise participated in the recording of this
document and we did not provide the Guests or anyone else with authority to record the

document on our behalf or to otherwise list us as Grantees.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE

OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.

DATED é&WM,Washington, this ¥ fl day of February, 2017.

WALLACE TIRMAN

DECLARATION OF WALLACE TIRMAN
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IS

CERTIFICATE OF SERVICE

I, Keeley Engle, declare under penalty of perjury under the laws of the State of Washington
that at all times hereinafter mentioned, I am a resident of the State of Washington, over the age of
eighteen (18) years, not a party to the above-entitled action, and competent to be a witness herein.

On the date below, I caused a copy of the foregoing document to be served on the
individuals identified below:

via Email and First Class U.S. mail, postage prepaid:

O 0 N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Christopher Guest

Suzanne Guest

6833 Main Sail Lane

Gig Harbor, WA 98335

Email: emmal g@aol.com
Pro Se Plaintiffs

via Email:

Betsy A. Gillaspy, WSBA #21340

Patrick McKenna, WSBA #35834
Gillaspy & Rhode PLLC

821 Kirkland Avenue, Suite 200
Kirkland, WA 98033-6311

FAX: (425) 462-4995
Email: bgillaspy@gillaspyrhode.com
pmckenna@gillaspyrhode.com

Counsel for The Coe Family Trust, Michael Coe,
Carol Coe, Carol Ann White and John L. White

Timothy J. Farley, WSBA #18737
Farley & Dimmock LLC

2012 34th Street

P.O. Box 28

Everett, WA 98206-0028

Fax: (425) 339-1327
Email: tim@tjfarleylaw.com
Counsel for David and Karen Lange

DATED this Lf day of February, 2017, {aﬁeaﬂltf Wﬁhington.

Keé.IXj/ E?\g

DECLARATION OF WALLACE TIRMAN
Page 3

gal Assistant

KELLER ROHRBACK L.L.P.

1201 Third Avenue, Sulte 3200
Sealtle, Washington 98101-3052
TELEPHOMNE: (206) 6823-1800
FACSIMILE: (206) 623-3384




APPENDIX S



10
11
12
13
14
15
16
17
18
19
20
21
22

23

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
Plaintiffs,

Y.

DAVID LANGE and KAREN LANGE,
husband and wife and the marital community
comprised thereof,

Defendants.

THE COE FAMILY TRUST and Trustee
Michael Coe, ‘
Interveners,

V.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Respondents.

I, JOHN FARRINGTON, hereby states and declares, as follows:

1. I am over the age of 18 years, have knowledge of the facts stated herein, and
am, therefore, competent to testify as to the matters set forth below.

2. I am currently the President of the Spinnaker Ridge Community Association

(SRCA), a Washington nonprofit corporation. I have been a member of the SRCA since my

DECLARATION OF JOHN FARRINGTON
Page 1

E-FILED
IN COUNTY CLERK'S OFFICE
PIERCE COUN[TY, WASHINGTON

February 1% 2017 3:27 PM

VIN STOCK
The Honorable Stanley J. Rumba NIFY CLERK

Departmeyd! $112-16364-0
Hearing Date: February 24, 2017

Hearing Time: 9:00 a.m,

No. 11-2-16364-0

DECLARATION OF JOHN FARRINGTON
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11

12

13

14

15

16

17

18

19

20

21

23

wife and I purchased our homé in this Gig Harbor community in 2004. I have also
consistently served since 2005 as a member of the SRCA Board of Trustees.

3. I am aware that the Guests recorded a declaration of Kay BICKIOTd with tne
Pierce County Auditor, document #201402030230. Iam also aware that the Guests identified
the SRCA as both a Grantor and Grantee at the time of recording. The SRCA, however, did
not record or participate in the recording of this document. Further, the SRCA did not
provide the Guests or anyone else with authority to record the document on the SRCA’s
behalf or to otherwise list the SRCA as a Grantor or Grantee. Shortly after the Guests
recorded this document, the SRCA demanded that the Guests take steps to withdraw the
unauthorized recording, but they did not do so.

4, I have also recently been made aware that the Guests recorded a document
entitled “RAP 8.1(b)(1) & (2) Notices of Stay and Cash Supersedeas Bonds & RCW
6.17.040 Stay of Execution Affidavit” with the Pierce County Auditor, document
#201603140586 which recording cover sheet identifies the SRCA as well as my wife and me
as Grantees. Neither the SRCA nor my wife, Jean, and I recorded or otherwise participated in
the recording of this document. Neither the SRCA nor my wife or I provided the Guests or
anyone else with authority to record the document on our behalf or to otherwise list us as
Grantees.

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF

WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.

DATED at 8:16 pm, Gig Harbor, Washington, this 14th day of February, 2017.

DECLARATION OF JOHN FARRINGTON
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CERTIFICATE OF SERVICE

I, Keeley Engle, declare under penalty of perjury under the laws of the State of Washington
that at all times hereinafter mentioned, I am a resident of the State of Washington, over the age of
eighteen (18) years, not a party to the above-entitled action, and competent to be a witness herein.

On the date below, I caused a copy of the foregoing document to be served on the
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individuals identified below:
via Email and First Class U.S. mail, postage prepaid:

Christopher Guest

Suzanne Guest

6833 Main Sail Lane

Gig Harbor, WA 98335

Email: emmalg@aol.com
Pro Se Plaintiffs

via Email:

Betsy A. Gillaspy, WSBA #21340

Patrick McKenna, WSBA #35834

Gillaspy & Rhode PLLC

821 Kirkland Avenue, Suite 200

Kirkland, WA 98033-6311

FAX: (425) 462-4995

Email: bgillaspy@gillaspyrhode.com
pmckenna@gillaspyrhode.com

Counsel for The Coe Family Trust, Michael Coe,

Carol Coe, Carol Ann White and John L. White

Timothy J. Farley, WSBA #18737
Farley & Dimmock LLC

2012 34th Street

P.O.Box 28

Everett, WA 98206-0028

Fax: (425) 339-1327
Email: tim@tjfarleylaw.com
Counsel for David and Karen Lange

DATED this IS_ day of February, 2017, W/\/Vashington.

Kedley Rhgte, Cegal Assistant

DECLARATION OF JOHN FARRINGTON
Page 4

KELLER ROHRBACK L.L.P.

1201 Third Avenue, Suite 3200
Seattle, Washington 98101-3052
TELEPHONE: (208) 823-1000
FACSIMILE: (208) 823-3384
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CHRISTOPHER GUEST, Cause No: 11-2-16364-0

Plaintiff(s), ORDER ON MOTION TO VACAT
INJUNCTION, ALLOW ADDITIONAL
VS. DISCOVERY, AND AFFIRM LIS PENDENS
DAVID LANGE,
Defendant(s).

Th_e Court, on motion of Plaintiffs Guest, has reviewed Plaintiffs Guests' Motion
for Discovery, Motion to Vacate Injunction, and Notice of Updated Guests' Stay and
Cash Supersedeas Deposit.

On February 24th, 2017, the Court granted Defendants' Motion to Cancel Lis
Pendens filed under eight separate auditor numbers. Notice of Appeal of the Court's
February 24th, 2017, order was filed on March 27th, 2017, during the pendency of a
Motion for Reconsideration which was filed March 7th, 2017. The Court's order
denying reconsideration was entered March 28th, -201 7.

On April 4th, 2017, the Plaintiffs Guest filed a, "Notice of Updated Guest Stay
and Cash Supersedeas Deposit." On April 10th: 2017, Defendants Lange filed a

motion objecting to Notice of Updated Guest Stay and Cash Supersedeas Deposit.

ORDER ON MOTION TO VACATE INJUNCTION,
ALLOW ADDITIONAL DISCOVERY, AND AFFIRM LIS

PENDENS - 1
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On April 13th, 2017, Plaintiffs Guests filed a Motion to Vacate Injunction and a Motion
er Discovery on Remand. The Plaintiffs' motions were supported by the Declaration
of Suzanna Guest and the Declaratian of Christobher Gurest

The order under appeal applies only to the action which was involved in the
February 24th, 2017, order (Pierce County Cause No. 11-2-16364-0). All other cases
related to the lis pendens filed against Defendant Lange's property have been resolved
with finality. Consequently, lifting the lis pendens in those actions is appropriate, and
the Court's February 24th, 2017, order will be enforced as to all lis pendens except
that one which is directly related to Cause 11-2-16364-0, recorded under Pierce
County Auditor No. 201301231320.

At issue is a mixed question of law and fact relating to interpretation of
RCW 4.28.320, as that statute allows for lifting of previously filed lis pendens when the
subject action has been "settled, discontinued or abated." RCW 4.28.320 does not
contain a definition of those terms. It is clear to the Court that the mandate entered by
the Court of Appeals in this case on January 24th, 2017, is now a final order and the
case has been "abated," as that term is used in the context of the statute.

Left unresolved is the question of whether, following issuance and finality of an
appellate mandate, the Trial Court's decision to lift a previously entered lis pendens is
properly subject to appellate review. If appeal of such an order is proper, does the
subsequent appeal leave the order under appeal in conflict with the prohibition in
RCW 4.28.320 against lifting lis pendens in cases which have not been "settled,

discontinued or abated?"

ORDER ON MOTION TO VACATE INJUNCTION,
ALLOW ADDITIONAL DISCOVERY, AND AFFIRM LiS

PENDENS - 2
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ccC: Christopher Guest

County Auditor No. 201301231320, which shall remain pending fﬁrther action by the
Court, and it is further
ORDERED that Plaintiffs' cash and subersedeas bond in the Court's reaistry
shall remaiﬁ on deposit until further order of the Court, and it is further
ORDERED that Plaintiffs' Motion to Vacate Injunction is DENIED, and it is further
ORDERED that Plaintiffs' Motion for Discovery is DENIED, and it is further
ORDERED that oral arguments on the currently pending motions will be stricken,

as the Court has decided the motion on briefs.

DATED this 19t day of April, 2017.

Suzanne Guest
Irene Hecht, Attorney for David & Karen Lange
Timothy Farley, Attorney for David & Karen Lange

ORDER ON MOTION TO VACATE INJUNCTION,
ALLOW ADDITIONAL DISCOVERY, AND AFFIRM LIS
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IN COUNTY CL%QE}J('S OFFICE

PIERCE COUNTY

May 01 201]

WASHINGTON

[ 4:23 PM

KEVIN STOCK

COUNTY
NO: 11-2-

The Honorable Stanley J. Rumbaugh
Department 18

Hearing Date: Friday May 26, 2017
Hearing Time: 9:00 am

SUPERIOR COURT OF WASHINGTON
FOR THE COUNTY OF PIERCE

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
Plaintiffs,

Vvs.
DAVID LANGE and KAREN LANGE,
husband and wife and the marital community

comprised thereof,

Defendants,

THE COE FAMILY TRUST and Trustee
Michael Coe,
Interveners,

V8.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
Respondents.

GUEST JOINT AND COMBINED CR 59(A) and CR 54 (£)(2)
MOTION FOR RECONSIDERATION AND TO VACATE THE

COURT’S SUA SPONTE APRIL 19, 2017 ORDER - 1

NO. 11-2-16364-0

GUEST JOINT AND COMBINED

CR 59(A) and CR 54(f)(2) MOTION FOR
RECONSIDERATION AND TO VACATE
THE COURT’S SUA SPONTE APRIL 19,
2017 ORDER

Suzanne Guest
Christopher Guest
6833 Main Sail Lane
Gig Harbor, Washington 98335
P (253) 495-1244; T (877) 335-9686

DLERK
] 6364-0
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Suzanne Guest individually and Christopher individually two separate parties in this
action collectively referred to below for convenience and for judicial economy only as the
“Guests” or “Guest” file and submit this joint and combinea CR55(a) and TR 54{E@2) Meotien
for Reconsideration and to Vacate the Court’s null, void, invalid and premature composite April
19, 2017 Order. The trial court signed and entered its sua sponte Order seven (7) days before the
date that the Guests’ answer, response, objection and opposition to the Langes’ April 10, 2017
Motion objecting to the Guests’ April 4, 2017 Notice of Updated Stay and Cash Supersedeas was
due and before the alleged date that the Langes’ response to the Guests’ two (2) filed and noted
April 13, 2017 Motions were due after the court rescheduled the pending Motions from the
originally noted April 21, 2017 motion docket to the court’s April 28, 2017 docket. The court
entered its sua sponte Order without the advance 5 day CR 54(f)(2) notice of presentation to the
Guests or to the parties to the Guests’ prejudice in violation of the Guests’ due process rights.
The court did not decide the motions on the briefs as stated on the Order on page 4. The briefing
was not complete. The Guests file this Motion without any Guest waiver of any kind. The Court
also cancelled and struck the two (2) Guest filed, served and noted Motions — and also the Lange
filed, served and noted Motion — without any notice to the Guests in disregard of court rules.

INTRODUCTION/BACKGROUND/ FACTS AND AUTHORITY
1 THE TRIAL COURT RESCHEDULED THE MOTIONS

As evidenced by the eight (8) April 14, 2017 “recess” notice documents that were filed
in the clerk’s records in this action the day after the Guests filed, served and submitted working
papers for the two (2) Guest affirmative April 13, 2017 pending Motions noted for hearing along

with the Langes’ April 10, 2017 Motion noted for April 21, 2017 but rescheduled by the court to

GUEST JOINT AND COMBINED CR 59(A) and CR 54 (£)(2) Suzanne Guest
MOTION FOR RECONSIDERATION AND TO VACATE THE Christopher Guest
COURT’S SUA SPONTE APRIL 19, 2017 ORDER -2 6833 Main Sail Lane

Gig Harbor, Washington 98335
P (253) 495-1244; F (877) 335-9686
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April 28, 2017 that the Guests’ relied upon for briefing response and other deadlines that the
court also separately mailed to each Guest (and to the Langes’ attorney rescheduling the April
21, 2017 motion hearings to the court’s April 28, ZU17 Moo ducketyseforcany-Guett-answer;
response, objection or opposition was due or filed to the Lange April 10, 2017 Motion. The court
transferred the submitted motion working papers over to the court’s April 28, 2017 motion
docket when it rescheduled the hearings. When the hearings were rescheduled, the Guests’
answer, response, objection and opposition to the Langes’ Motion was not due until seven (7)
days after the court entered its April 19, 2017 Order, and therefore none of the Motions were
fully briefed when the court entered its April 19, 2017 Order. Therefore, the Motions could not
be decided on the “briefs” on April 19, 2017 as there were no responses, oppositions or
objections to any of the Motions that were due yet or filed. Although a party may not always
have a due process right to oral argument on a motion, a party does have a due process right to
an opportunity, deprived by the court, to present its position before a competent tribunal and
given the opportunity to argue its position and its version of the facts and law in writing which
includes full briefing, an opportunity not provided here. Washington Handbook on Civil
Procedure, Karl B. Tegland and Douglas J. Ende (2015-2016 Edition), Section 63, Hearing and
Decision, §§63.1- 63.5; Hanson v. Shim, 87 Wash. App. 538, 943 P.2d 322 (Div. 11997); State v.
Bandura, 85 Wash. App. 87, 931P.2d 174 (Div.2 1997). —

A court’s failure to comply with the CR 54(f)(2) 5 day notice of presentment requirement
renders the court’s entry of judgment and/or order as here void. See City of Seattle v. Sage, 11
Wash. App. 481, 523 P.2d 942 (Div. 1 1974). The Guests were and are prejudiced by the court’s

sua sponte actions without the required notice to the Guests as the Guests relied on the

GUEST JOINT AND COMBINED CR 59(A) and CR 54 ()(2) Suzanne Guest
MOTION FOR RECONSIDERATION AND TO VACATE THE Christopher Guest
COURT’S SUA SPONTE APRIL 19, 2017 ORDER - 3 6833 Main Sail Lane

Gig Harbor, Washington 98335
P (253) 495-1244; F (877) 335-9686
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rescheduled motion dates for the extended briefing deadlines and did not have the opportunity to
file a written response, objection and opposition to the Lange Motion within the court’s new and
rescheduled deadlines and did not have nofice ol entry or e coun s urder-whish-wes-not
presented to the Guests in any event with the required 5 days notice of presentment. The Guests

only leamned about the cancellation of the hearings and entry of an order that was mailed to the

Guests and the Langes on April 20, 2017 because Suzanne Guest called the trial court’s judicial

assistant on April 20, 2017 after noticing that the April 28, 2017 motion hearings had been

cancelled and struck on the LINX on-line docket.

1L THE COURT CANCELLED 8 GUEST RECORDED DOCUMENTS
The Guests do not concede that the 8 recorded documents that the court cancelled were

all lis pendens documents and , again, file this Motion without any Guest waiver.

{

1. THE TRIAL COURT IGNORED THE COURT OF APPEALS
FEBRUARY 13, 2017 MANDATE AND REMAND

due process rights, it also ignored and disregarded the Court of Appeals February 13, 2017
mandate, remand and remand instructions and directions. The trial court had no authority,
discretion or option to ignore or to disregard an appellate mandate and remand. Bank of Am. v.

Owens,cited and relied upon by the Guests in their affirmative motions that the court denied.

When the court entered its April 19, 2017 Order it not only ignored the Guests’ %

court with explicit and express instructions and directions regarding the Guest supersedeas on

On February 13, 2017, the Court of Appeals remanded the Guest v. Lange et al. action to this
file with the Pierce County Superior Court Clerk and the court’s instruction for further !

proceedings on remand to determine the amount, nature, extent and type of damage and/or loss

GUEST JOINT AND COMBINED CR 59(A) and CR 54 (f)(2) Suzanne Guest
MOTION FOR RECONSIDERATION AND TO VACATE THE Christopher Guest
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that the Langes had incurred as a result of the Guest appeals and lis pendens filing in this jury

action. The Guests demanded a jury of twelve (12) persons in this action in June 2012. The

CaTa 'S Ba |

court had a duty and an obligation to stnctly comply witli e Pebiuary—12; 2017—mandete;

remand and the remand directions and instructions. The court did not comply with the Court of

Appeals February 13, 2017 mandate, remand and remand instructions and/or directions in

violation of the Guests’ due process and litigant rights.

It is clear from the published August 2, 2016 Guest v. Lange et al. Lis Pendens opinion
that an appeal and the existence of a supersedeas bond or cash supersedeas deposit on file with
the superior court prevents an action from being “settled”, “discontinued” or “abated”. The
August 2, 2016 Guest v. Lange et al. Lis Pendens opinion, stare decisis for this cour, defined
what the words “settled”, «discontinued” or “abated” meant. It is not “unsettled” what it means
for an action to be “abated” under RCW 4.28.320 under the Guest v. Lange et al. Lis Pendens
appeal mandate and remand.

III. THE COURT HAD NO JURISDICTION UNDER RCW 4.28.320
TO CANCEL THE O GUEST v. LANGE et al. L1S PENDENS

A S 4

OR ANY OF THE OTHER 6 GUEST RECORDED DOCUMENTS
The Court had no jurisdiction to cancel the two (2) Guest v. Lange lis pendens in March

2015 under RCW 4.28.320 or in February 2017, or to cancel any of the 8 Guest Pierce County

Auditor recorded documents. On April 19, 2017, the court “affirmed” the continued validity of |

the January 2013 Guest Lis Pendens, but ignored the Guest March 6, 2015 corrected, amended,
updated and supplemented Lis Pendens. All 8 recorded documents must be affirmed and in
place, not just one. By its terms, RCW 4.28.320 explicitly states and provides that at “any time

after an action affecting title to real property has been commenced” (emphasis in underline

GUEST JOINT AND COMBINED CR 59(A) and CR 54 (D(2) Suzanne Guest
MOTION FOR RECONSIDERATION AND TO VACATE THE Christopher Guest
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P (253) 495-1244; F (877) 335-9686

—




N

O 0 NN N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

added), “the plaintiff, the defendant...may file with the auditor of each county in which the
property is situated a notice of the pendency of the action...”. Only “the court in which the said
action was commenced” under the circumstances, prerequisites and iandaiory pro-conditions
identified in RCW 4.28.320 can a superior court order “the notice authorized in this section
[RCW 4.28.3207" cancelled. RCW 4.28320 identifies “the notice” referred to in RCW 4.28.320
as “the” notice filed in the action before the court- not in a different action — that was filed with
the auditor identifying the “notice of the pendency of the action, containing the names of the

parties, the object of the action, and a description of the real property in that county affected

thereby”.

The court did not have any subject matter jurisdiction as a threshold matter under RCW
4.28.320 as a matter of law to cancel the two (2) filed and recorded Guest v. Lange et al. Lis
Pendens or any of the other 6 Guest recorded documents on February 24, 2017 or any Guest
recorded document as part of its April 19, 2017 Order. As above, and below the April 19, 2017
court Order was and is null, void, invalid and ineffective.

IV. THE GUESTS CHA LLENGED/CHALLENGE THE COURT’S
SUBJECT MATTER JURISDICTION

Not only did the court not have any subject matter jurisdiction over any Lange
counterclaim against the Guests or the non-existent Coe Family Trust intervention in this action
as a threshold matter voiding, invalidating and nullifying any and all orders, rulings, decisions
and ‘judgments’ below as previously briefed by the Guests in response, opposition and objection
to the Langes’ February 2017 Motion, the court did not have any subject matter or any

procedural jurisdiction over its February 24, 2017 Order on April 19, 2017 when it entered its

GUEST JOINT AND COMBINED CR 59(A) and CR 54 (1)(2) Suzanne Guest
MOTION FOR RECONSIDERATION AND TO VACATE THE Christopher Guest
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null and void April 19, 2017 sua sponte Order allegedly “enforcing” its February 24, 2017 Order
that had been stayed and superseded over documents and actions that the court also had no
subject matter jurisdiction over as a threshold matter ana reversing paii ol its Tebiuary =282
Order that was already on appeal. April 19, 2017 Order at 2, lines 4-10.

The Guests appealed the February 24, 2017 Order on March 27, 2017 and stayed and
superseded that Order. The Guest deposit of $13,000.00 cash supersedeas with the Pierce
County Superior Court Clerk has remained on deposit with the superior court in this action from
March 2015 and May 2017 forward to this date and was on deposit with the court in March
2017. The court entered its sua sponte April 19, 2017 Order in direct violation of the Guests’
due process, statutory and litigant rights, and in direct violation of RAP 7.2 ( c)(no enforcement
of a trial court decision that has been stayed and superseded), (e)(Gf a trial court decision will
change a decision then being reviewed by the appellate court (here the February 24, 2017 Order),
the permission of the appellate court must be obtained prior to the formal entry of the tnal court
decision) and (h)(trial court has authority to action on matters of supersedeas as provided in RAP
8.1) and RAP 8.1(g) as well as in direct violation of RCW 4.28.320 and the August 2, 2016
published Guest v. Lange et al. opinion and the Court of Appeals February 13, 2017 remand to
this court.

The Guests filed their notice of appeal on March 27, 2017 and filed an updated Guest
Notice of Stay and Cash Supersedeas on April 4, 2017, six days before the Langes filed their
April 10, 2017 Motion and fifteen (15) days before the court signed and entered its sua sponte
April 19, 2017 Order before the Guests’ April 26, 2017 rescheduled deadline under the rules of 7

civil procedure for the superior courts and the local Pierce County Superior Court rules to file a

GUEST JOINT AND COMBINED CR 59(A) and CR 54 (£)(2) Suzanne Guest
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Guest answer, response, objection and opposition to the Lange April 10, 2017 Motion that the
court had rescheduled to be heard and entertained by the court on April 28, 2017.

The court had no subject matter jurisdiction to enter Its Sud Spoiie Apiii 19, 2017-Créder
under the RAP rules, RCW 4.28.320 or the stare decisis August 2, 2017 Guest v. Lange et al.
published opinion, among other grounds. The court asserted in its April 19, 2017 Order at 2 that |
the order “under appeal” applies “only to the action which was involved in the February 24",
2017, order” identifying that action as Pierce County Cause No. 11-2-16-16364-0, yet admitted
in doing so that the court had attempted to cancel Guest recorded documents that related to
different but ‘related’ actions, which the court then astonishingly and erroneously wrote were
actions that had been “resolved with finality”. Order at 2, lines 5-7 (“All other cases related to
the lis pendens filed against Defendant Lange’s property have been resolved with finality™).
Presumably, the court was referring to the Spinnaker Ridge Community Association, Inc. v.
Guest, Pierce County Superior Court Cause No. 14-2-08865-1 action in its Order, an action that
is not under this court’s subject matter jurisdiction, this court’s superior court appellate court
jurisdiction or this court’s procedural jurisdiction. The court then erroneously concluded that it
was “appropriate” for this court to ‘lift’ lis pendens filed in other court actions - “those actions”
_ on the alleged basis that the Spinnaker Ridge Community Association v. Guest action that also
involves the Lange deck that the Langes constructed on the Guests’ Lot 5 property and the
former deck on the Guests’ Lot 5 property has been “resolved with finality” erroneously stating4
and ruling by doing so that the other action had been “settled”, “discontinued” and “abated” in
the face of the Guests’ Association v. Guest pending appeals in that action and the Guests’ lack

of subject matter jurisdiction challenges in that action as well, and the Court of Appeals August

GUEST JOINT AND COMBINED CR 59(A) and CR 54 (f)(2) Suzanne Guest
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2, 2016 published opinion and February 13, 2017 mandate and remand.

In entering its sua sponte Order, the court admitted that it had attempted to cancel lis
pendens filings and recordings in other actions that Were not veforeilns-court-and-sver-which
this court did not and does not have any subject matter jurisdiction or any procedural jurisdiction
over. The court also admitted in its April 19, 2017 sua sponte Order given its recitations and its
rulings that it entered the April 19, 2017 Order in direct violation of RAP 7.2 ( ¢) and 7.2(e)
nullifying, invalidating and voiding the Order ab initio. Although the Spinnaker Ridge
Community Association, Inc. v. Guest Complaint was barred, precluded and estopped under
RCW 58.17 et. seq. and RCW 36.70C et seq. as a matter of law as a threshold matter and this
court and the Spinnaker Ridge Association superior court did not have any subject matter
jurisdiction over any Lange counterclaim or any Association Complaint under the Washington
State constitution, separation of powers, the Association Club’s charter and its Articles of
Incorporation or federal law and therefor it is final in that context that the Association
Complaint was void, null, invalid and legally ineffective ab initio, the Guests’ Spinnaker Ridge
counterclaim, third party complaints and damage claims are not yet final.

.

The court did not cite to any law, statute or case authority to support its April 19, 2017
Order ‘ruling’ that this court had any authority or any jurisdiction including, but not limited to,
any subject matter jurisdiction or any RCW 4.28.320 jurisdiction to ‘lift’ any lis pendens filed
and recorded with the Pierce County Auditor in this case in the face of the Court of Appeals
remand, in a different and/or another court action, or to “enforce” the court’s already stayed and

superseded February 24, 2017 Order “as to all lis pendens” including the alleged lis pendens

documents that the court identified and admitted in its April 19, 2017 Order were documents

GUEST JOINT AND COMBINED CR 59(A) and CR 54 (£)(2) Suzanne Guest
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were two (2) Guest v. Lange et al. Lis Pendens filed and recorded widi e Tioree-County

filed in and related to other actions not before this court “except that one which is directly related

to Cause No. 11-2-16364-0, recorded under Pierce County Auditor No. 201301231320.” There '—}

—

Auditor “directly related” to Cause No. 11-2-16364-0, the Lis Pendens recorded on January 23, |
2013 and the corrected, amended, updated and supplemental Lis Pendens filed and recorded on
March 6, 2015 that the Court erroneously cancelled on March 27, 2015 which were the subject
matter of the August 2, 2016 published Guest v. Lange et al. opinion, mandate and remand to
this court for further trial court proceedings. The March 6, 2015 recorded Lis Pendens is filed of
record in the clerk record of this action and is directly related to the Guest v. Lange et al. Cause
No. 11-2-16364-0 action. ‘
The Langes and their attorneys (and the non-existent Coe Family Trust and Michael Coe rj
and their attorneys) knew at all times before, after, during this litigation and throughout any and
all appeals and on remand that the Langes had no right to be on any part of SRD Lot 5 or to 1

construct, use, or be on any deck, structure or any “fixture” or any “improvement” on any part of

SRD Lot 5 without the “friendly neighbor understanding” of the Coes and subsequently the

Guests as the title fee simple owners of Lot 5 and that there was no valid or enforceable Lot 4
easement of any kind on any part of Lot 5 including, but not limited to, the forged 1987 recorded
ESM, Inc. “Nu Dawn Homes, Inc.” easement document or any Association Club “encroachment
easement”. The Langes and the Coes knew at all times that the Association did not have title to

and did not own the Spinnaker Ridge Development open space, common and recreational facility

recorded final plat Tract property, that the individual residential Lot owners including the Langes

and the Coes, and subsequently Margaret Coe as the survivor and then the Guests and other
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individual residential Lot owners each owned their individual Lots “according to” the SRD
recorded final plat and an undivided and indivisible interest and title to the SRD final plat open
space, common and recreational factlity and owner 1racis AIOME Wit any and an iipioyeinis
and “fixtures” thereon. The Langes and the Coes and the Association Club and its Board knew |
at all times that the Association was a social and recreational club subject to federal law at all
times. The Langes and the Coes knew at all times that the Association and its Board and its
members could not administer or enforce any architectural covenants and/or amy architectural
CC&Rs under the Association’s charter and Atrticles of Incorporation or under federal law which
the incorporator of the Association elected would be the law that would apply to the
Association, its Board and its members at all times when he incorporated the Association in
December 1985 which remains the law that applies to the Association. ~The Association was
not incorporated as a homeowner’s association and does not meet the mandatory RCW
64.38.010(11) requirement and elements to qualify as a homeowner’s association. —

VII. THE COURT OF APPEALS DEFINED WHAT THE RCW 4.28.320
WORD “ABATED” MEANS

The Court of Appeals defined in its August 2, 2016 published opinion what the meaning
of the word “abated” is in RCW 4.28.320. The meaning of the RCW 4.28.320 word “abated” is
not subject to the trial court’s interpretation as this court states that it is on Order page 2, lines
11-17. By definition, this action is not “abated” under RCW 4.28.320 as defined by the Court of
Appeals in its August 2, 2016 published opinion, stare decisis for this court, the Langes and tlie;J
Trust related parties.

a result of any Guest appeal or the filing of any Guest lis pendens in this action.
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VIIL. THE LANGES BOOTSTRAPED THE ENTIRE CASE

The Langes and the Trust related parties knew at all times that the Langes had no right to
be on or to construct, Usé or enjoy @ Geck Oi iy Stuciure Ui @iy pan sf-tet-S-at-any-tme
without the fee simple title owner of Lot 5’s permission and continuing “friendly neighbor
understanding”. The Langes and the Trust related parties knew at all times that any deck or any
other structure that any Lot 4 owner constructed on any part of Lot 5 was a Lot 5 “fixture” and a
Lot 5 “improvement” that by accession became the property of the owner of Lot 5 and that
would be conveyed to any subsequent owner and purchaser of Lot 5. See May 1, 2017 Guest
Declarations in support of this Motion.

At Order page 3, the court stated that the Guests’ appeal of the court’s null and void
February 24, 2017 Order appeared to be a “bootstrap process”. Black’s Law Dictionary defines
the verb “bootstrap” to mean in pertinent part “1. To succeed despite sparse resources. 2. To
reach an unsupported conclusion from questionable premises, esp. to use two legal presumptions,
one based on the other.” Black’s at 219 (10th ed. 2014). Black’s Law Dictionary defines
“bootstrap doctrine”, in pertinent part, as a doctrine that “cannot give effectiveness to a judgment
by a court that had no subject-matter jurisdiction”, for example “parties cannot, by appearing
before a state court, “bootstrap” that court into having jurisdiction over a federal matter”. Id.

The Langes and the Trust related parties and their attorneys also knew at all times that
any Lot 4 or any Lot 4 owner deck constructed on any part of Lot 5 was the property of the Lot 5
title fee simple owners as a voluntary Lot 4 owner constructed Lot 5 “fixture” and a Lot 5
improvement that belonged to the fee simple title owners of Lot 5, currently the Guests. Any

former Lot 4 owner constructed deck on any part of Lot 5 by necessity was a Lot 5 “fixture”
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attached to the Lot 5 real property that conveyed to any subsequent Lot 5 purchaser as part of the

Lot 5 real property “fixtures” and “improvements”. Under well-established Washington property |’

' law and well-established Wasninguon e pIopenty - parchaso-and-eale-law swwhen the Guests
g propcity p g

purchased Lot 5 in November 2004, the Guests purchased the entirety of Lot 5 and any and all
“fixtures” and improvements existing on and thereafter constructed on any part of Lot 5. The
Langes admitted and stipulated in writing below prior to the 2014 Guest v. Lange trial and also at
the 2014 Guest v. Lange trial that the Guests’ true and authentic title and deed to Lot 5 was the
tile and deed that the Guests signed on November 1, 2004 as part of the Coe-Guest closing
documents “according to” the recorded SRD final plat recorded as Pierce County Auditor
Document No. 8601310176 at 10:20:00 am by the City of Gig Harbor alone, a Guest Lot 5 title
and deed document that the court admitted as the Guests’ true and authentic Lot 5 title and deed
that the Court admitted as Court Trial Exhibit 28, binding the Langes in this and in any other
action. Black’s Law Dictionary defines the word “fixtures”, in pertinent part, to mean: “Personal
property that is attached to land or a building and that is regarded as an irremovable part of the
real property”, for example, if bricks “are purposely stacked to form a wall, a fixture results. But
if the bricks are merely stacked for convenience until used for some purpose, they do not form a
fixture”. Black’s at 755 (10™ ed. 2014); May 1, 2017 Suzanne Guest Declaration. The Langes
deliberately constructed a deck on part of Lot 5 in April 2011 in a location on Lot 5 where the
Langes knew that the Guests intended to construct a deck and intended that the Lange
constructed deck on Lot 5 would be a “fixture” as evidenced by the fact that the Langes
excavated part of the Lot 5 real property to anchor cement blocks on Lot 5 to support the Lange

Lot 5 deck risers, girders and deck planks that became “attachments” to the Lot 5 land
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buttressing up against the siding of the Guests’ Lot 5 6833 Main Sail Lane. The Langes
constructed their new deck on part of Lot 5 in April 2011 as a Lot 5 real property “fixture” at
their risk.
IX. THE LANGES ASKED FORAN INJUNCTION, THE COURT GRANTED IT,
The Langes specifically requested an injunction in their November 13, 2012
Counterclaim Prayer for Relief and in their Motion for Presentment of Judgment. See S. Guest
Declaration and the pleadings and the filings below, and the court granted it. In doing so, the
court did not comply with the mandatory RCW 7.40 et seq., CR 65, RCW 58.17 et seq., RCW
58.17.180, 58.17.215 and/or RCW 36.70C pre-requisite and pre-condition process and

procedures to do so as a condition for doing so, and did not have subject matter jurisdiction to do

so. “Jurisdiction over the subject matter of an action is an elementary prerequisite to the exercise
of judicial power”. Bour v. Johnson, 80 Wn.App. 643, 646, 910 P.2d 548, 550 (Ct. App. Div. I
1996). A judgment is void if entered without subject matter jurisdiction. Id. A judgment,
including the injunction in the September 19, 2014 Lange ‘Judgment’ can be vacated if there was

no subject matter jurisdiction even though a mandate has been issued. /d. at 647, and 550.

X. REQUEST FOR RELIEF
Suzanne Guest requests that this court reconsider its April 19, 2017 Order and enter an
Order vacating the April 19, 2014 Order, the September 19, 2014 Lange Judgment and the
injunction included in that ‘judgment’, any and all orders, rulings, decisions and/or ‘judgments’
in the Langes’ and the Trust related parties’ favor (there was no money “judgment” entered in
the Trust’s favor) and grant the Guests’ motion for remand discovery including, but not limited

to, an order compelling the Langes to present themselves for remand depositions in accordance
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with the August 2, 2016 Guest v. Lange et al. published Opinion, mandate and remand, the Court

of Appeals not reaching this court’s failure to grant the Guests’ March 2015 motion for

| discovery during the pendency of the underiying appeal as it did MOl appedn tial die Court tuied

or entered an Order on that issue, and an order reinstating the Lange April 10, 2017 Motion and
rescheduling it on the court’s motion docket to enable the Guests to file a response, objection
and opposition to that Motion and a motion to strike that Motion, and reinstating the two
affirmative Guest motions and rescheduling them on the court’s motion docket for a hearing after
briefing.

DATED this 1st day of May, 2017.

L

Suzanne Guest
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CERTIFICATE OF SERVICE
The undersigned certifies under the penalty of perjury under the laws of the State of

Washington that 1 am now and at all times herein mentioned a resident of the State of
Washington, over the age of eighteen years, niot 4 paity 1o Ut TS et vementitlsd
action, and competent to be a witness herein.

On the date given below, I caused to be served the foregoing document on the following

persons and in the manner listed below:

Irene Hecht M LINX e-serve
Keller Rohrback L.L.P. OU.S. First Class Mail, postage prepaid
1201 Third Avenue, Suite 3200 [J Via Legal Messenger
Seattle, Washington 98101-3052 O Overight Courier
™ Electronically via email
(] Facsimile

Timothy Farley [ U.S. First Class Mail, postage prepaid
Farley Law (0 Via Legal Messenger

2012 34™ Street O Overnight Courier

P.O. Box 28 ™ Electronically via email

] Facsimile
M LINX e-serve

Everett, Washington 98206-0028

Patrick McKenna LINX e-serve
Betsy Gillaspy 1 U.S. First Class Mail, postage prepaid
Gillaspy & Rhode PLLC O Via Legal Messenger

821 Kirkland Ave. Suite 200
Kirkland, WA 98033-6311

O Overnight Courier
M Electronically via email
[0 Facsimile

DATED this 1st day of May, 2017 at Phoenix, Arizona.

i

Suzanne Guest

Suzanne Guest
Christopher Guest
6833 Main Sail Lane
Gig Harbor, Washington 98335
P (253) 495-1244; F (877) 335-9686
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NO: 11-2-1

TIE FONOIEviE Stanicy J. Rumvdugi

SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
Plaintiffs,

V.

DAVID LANGE and KAREN LANGE,
husband and wife, and the marital community
comprised thereof,

Defendants.

THE COE FAMILY TRUST and Trustee

Michael Coe,
Interveners,

V.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Respondents

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,
Third-Party Plaintiffs,
V.

MICHAEL COE and CAROL COE et al.
Third-Party Defendants.
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DECLARATION

I, Suzanne Guest, declare, certify and testify upon my oath under the laws of perjury of
the State of Washington as follows:

1. Iam a party to the Guest v Lange et al action.

2. I am over the age of eighteen, competent to testify, declare and certify and have
personal knowledge of the following statement and facts which are true and correct.

3. All facts asserted in the Guest CR59 Lange Motion are true and correct.

4. Attached hereto as Exhibit 1 is a true and correct copy of David Gordon’s September
23,2011 email to the Nold law firm referred to in the Guest CR 59 Lange Motion.

5. Attached hereto as Exhibit 2 is a true and correct copy of the December 2012 New
York Times nationally published Opinion article entitled “Those Crazy Indemnity Forms We All
Sign” that I produced and provided to the Langes and to Lange counsel in May 2014 prior to trial

and that the Langes and Lange counsel stipulated was authentic.

EXECUTED on this 29" day of September, 2014 at Gig Harbor, Washington.

&
Suzanne Guest
6833 Main Sail Lane
Gig Harbor, Washington 98835
(253) 495-1244

DECLARATION OF SUZANNE GUEST
IN SUPPORT OF GUEST CR59 TRUST MOTION -2




Page 1 of }
Jodi Graham

From: Dave Gordon [dave@davegordonlaw com
Sent:  Friday, September 23, 2011 3 32 PM

To: ‘Jodi Graham'
Subject: RE David and Karen Lange ’
Jody-

Pleasc let Brian Muchinsky know that | have forwarded your email, along with his letter and his summons and 7
JUtHplanit o e Langes (wno will be very disappointed that your clients have taken this step) Please advise him that ],
have asked Langes to authorize me to accept service and | will let you/him know promptly what they will allow me May |
assume that a settlement acceptable to the Guests would have us go back to their version of the settlement they allege
with the Langes?

David Gordon

7525 Pioneer Way, Suite 101
Gig Harbor, WA 98335
(253) 858-6100

(253) 858-9747
dave@davegordonlaw com

Note  This e-mail ransmission and any documents accompanying it may contain confidential informauon which 1s protected by the
atlorney-client privilege or other grounds for confidentiality or nondisclosure If you are not the mntended recipient of the transmitted
nlormation you are hereby nonficd that disclosing, copying. distributing, or taking action in rehance on the contents of this
mlormation 1s strictly prohibited. If you have received ths transmission in crror. please notily the sender and then delete the
information

From: Jod: Graham [maiito:jgraham@noldmuchlaw.com]
Sent: Thursday, September 22, 2011 4:29 PM

To: dave@davegordonlaw.com

Cc: 'Bnan Muchinsky'

Subject: David and Karen Lange

See attached letter from Bnan Muchinsky

NoLDp ¢ MucHINSKY
JODI GRAHAM

Paralegal

10500 NE 8th Street, Suite 930
Bellevue, WA 98004

Phone: 425-289-5555

Fax 425-289-6666

www noldmuchlaw com

* Note email and website address change

2/26/2013 EXtA
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SUPERIOR COURT OF WASHINGTON IN AND FOR PIERCE COUNTY

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Plaintiffs,
\2

DAVID LANGE and KAREN LANGE,
husband and wife, and the marital community
comprised thereof,

Defendants.

)

THE COE FAMILY TRUST and Trustee
Michael Coe,

Interveners,

V.

CHRISTOPHER GUEST and SUZANNE
GUEST, husband and wife,

Respondents.

— St "t et gt ! “at? " " "’ "t "t

GUEST CR 59 MOTION FOR RECONSIDERATION - 1
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The Honorable Stanley J. Rumbaugh

E-FILED
IN COUNTY CLERK

S OFFICE

PIERCE COUNTY, WASHINGTON

September 30 2014

KEVIN STOCK
COUNTY cn.gnx
NO: 11-2-1

NO. 11-2-16364-0

GUEST CR 59 MOTION
FOR RECONSIDERATION,
AMENDMENT AND/OR TO VACATE
THE FINAL JUDGMENT, THE JURY
VERDICT, FOR A NEW GUEST
TRIAL, VACATE THE SUMMARY
JUDGMENTS IN THE LANGES’
FAVOR AND ANY OTHER LANGE -
ORDER, AND FOR THE ISSUANCE
OF A MANDATORY PERMANENT
GUEST REMOVAL AND
EJECTMENT INJUNCTION

[—
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CHRISTOPHER GUEST and SUZANNE

|l 1o bonebamd cesd svefin
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V.

MICHAEL COE and CAROL COE,
individually and as husband and wife and the
marital community thereof, and CAROL ANN
WHITE and JOHN L. WHITE, individually
and as wife and husband and the marital
community thereof,

)
)
)
)
)
>
)
Third-Party Plaintiffs, )
)
)
)
)
)
)
)

Third-Party Defendants.

1. RELIEF REQUESTED

Christopher Guest and Suzanne Guest (the “Guests”) are CR 59 “Final Judgment”
aggrieved parties.

The Guests previously challenged and briefed and preserved the Langes’ lack of
standing in this action renewed here by incorporation including, but not limited to, in the Guests’
December 2012 Lange Counterclaim Answer, affirmative defenses and prayer for relief, in the
Guests’ proposed Second Amended Complaint, in the Guests’ March/April/May 2013 motion for
summary judgment filings and motion hearing arguments which the Guests also renew here by
incorporation, and also in the Guests’ September 17, 2014 Opposition and Objection to the entry
of any “Final Judgment” in the Langes’ favor.

Here, the Guests move pursuant to CR 59 and also pursuant to the full indemnity contract

that the Langes adopted and assumed at trial for reconsideration, amendment, alteration,

CP 4023
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modification and to vacate any and all prior orders, decisions, verdicts and/or judgments in this
action in the Langes’ favor.

The Guests are filing a separate ‘Trust’ CR 59 Motion. Both motions will be noted for
hearing on the same day.

The Guests’ Lot 5 title is not subject to any Lange or Lot 4 owner deck or patio easement
on any part of Lot 5, that no Lange or Lot 4 owner deck casement was conveyed to the Langes
by deed at any time as required by law if any Lange deck easement on Lot 5 could exist, and that
the governing Association and Spinnaker Ridge Development documents including the 1985
Association Articles of Incorporation and the January 31, 1986 recorded Spinnaker Ridge
Development final plat prohibited the grant of any SR Lot deck or other easement on, over,
under and/or “upon” any other SR Lot including prohibiting any Lot 4 deck or other casement on

Lot 5 as admitted by the Langes at trial and as evidenced by the admitted Guest v. Lange trial

—

exhibits,

Also, the 1987 ESM recorded purported Lange and/or Lot 4 owner ‘patio or deck
easement’ did not comply with Washington conveyance of real property or an interest in real
property, deed, final plat, and/or acknowledgment laws and statutes, or the Gig Harbor
Municipal Code in effect in 1985 — 1987, Ordinance 91.

In addition, the Guests’ Lot 5 RCW 7.28.070 title proved at trial cannot be altered or
modified by the Court, by the Langes or by any other person, entity or individual.

Further, the Guests have an absolute right and entitlement under Washington’s well-
established traditional “property rule” favoring a titled landowner over any encroacher to a

mandatory Guest permanent removal and ejectment injunction permanently removing the Lange

CP 40fs
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deck and all Lange personal property from Lot 5 and ejecting the Langes from Lot 5 under the
Washington Supreme Court’s 1968-1969 Arnold and 2010 Proctor v. Huntington opinions as
more fullv outlined and addressed below.

Moreover, the Court erroneously instructed the jury that the Langes had a right to rebuild
a Lange deck on Lot 5 and to use said deck “as a matter of law” under the 1987 ESM recorded
alleged ‘patio or deck easement’ materially affecting, interfering with, destroying and damaging
the Guests’ substantial property, contract, statutory and constitutional rights including the
Guests’ constitutional contract rights.

At trial, the Langes abandoned any SR Declaration and/or CC&Rs as any basis for any
Lange deck on Lot 5 and any Lange reliance of any SR Declaration or CC&R, which including
the Langes’ abandonment of any reliance on any SR CC&R “deck encroachment casement.”
The Langes admitted at trial and notified the jury, the court and the Guests by doing so that any
SR ‘deck encroachment easements’ CC&Rs had ‘nothing to do’ with the Lange deck on Lot 5.
Instead, the Langes fatally stipulated, admitted and notified the jury, the court and the Guests at
trial that the Langes were relying entirely, completely and solely on the 1987 ESM recorded
‘patio or deck easement’ for any Lange deck to be on any part of Lot 5 or for the Langes to be on
any part of Lot 5. -

Further, the Langes adopted, admitted and assumed the 1987 recorded ESM indemnity
contract, duties and obligations to the Guests as defined by the document itself which prohibited
the Langes from making any claims of filing against actions or suits against the Guests and
required that the Langes provide the Guests with full indemnity, payment, reimbursement and/or

compensation for and/or against any claims, suits, damages, losses, harm, costs, fees and/or
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expenses with limit or limitation, without any limiting time period, and without exemption or
exclusion arising out of and/or related to the use and/or utilization of the 1987 ESM recorded
‘patio or deck easement’ document or any Lot 4 owner or Lange deck or patio on Lot 5 or use of
any such deck or patio.

To the extent necessary, the Guests also request a new trial pursuant to CR 59 due to
material prejudicial errors at the July 2014 Guest v. Lange trial including, but not limited to, the
court’s failure to give the Guests’ WPI proposed “breach of the duty of good faith and fair
dealing instruction” to the jury and the court’s objected to Jury Instruction that the Langes had a
“right” to rebuild a Lange deck on Lot 5 and to use said deck under the 1987 recorded ESM
‘patio or deck easement’ “as a matter of law”.

The Guests request that the Court vacate all orders and/or judgments in the Langes’
favor. Further, the Guests request that the Court issue a mandatory Guest and Lot 5§ permanent
removal and ejectment injunction against the Langes and/or any Lot 4 owner permanently
removing any Lange deck and personal property from Lot 5 and permanently ejecting the Langes
from Lot 5.

The Guests also request an order from this Court directing the Langes to fully indemnify
the Guests for all past, present and/or future damage, loss, harm, cost, expense and/or fees
incurred and/or sustained - or to be incurred or sustained - by the Guests as the result of, related
to and/or arising out of any claims, lawsuits, actions, damages, losses, harm, costs, expenses
and/or fees related in any way to the use and/or utilization by any person, entity or individual of

the 1987 ESM recorded patio or deck casement’ document, any Lot 4 owner or Lange deck or
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patio on any part of Lot 5 or any use of any Lange or Lot 4 owner deck or patio on Lot 5 at any
time.
IL. SUMMARY OF ARGUMENT

Washington’s well-established “property rule” favoring titled landowners against
encroachers requires that an encroacher on the land of another — here the Langes - prove by clear
and convincing evidence that they have met and satisfied five (5) test factors before a
Washington court may substitute a “liability rule” permitting a court to balance equities for the
traditional Washington absolute “property rule” that ejects an encroacher and removes an
encroaching structure on the titled owner’s request by mandatory injunction.

In Washington, a titled landowner has an absolute right and entitlement to remove an
encroacher and an encroaching structure from that landowner’s property if an encroacher cannot
meet and satisfy each of the five factors by clear and convincing evidence. Proctor v.
Washington, 169 Wash. 2d 491. 238 P.3d 1117 (2010) and Arnold v. Melani, 75 Wash. 2d 143,
437 P.2d 908, 449 P.2d 800, 450 P.2d 815 (1968-69)".

If an encroacher, here the Langes, does not and/or cannot meet and satisfy all five test
factors, the court’s equitable jurisdiction cannot be reached and the court has no discretion to
refuse to issue a requested mandatory removal and ejectment injunction.

As recently as September 19, 2014, the Court excused the Langes’ admitted
encroachment on the Guests’ Lot 5 property at the Lange “Final Judgment” presentment hearing
stating that the jury heard at trial that the SR CC&Rs — that the Langes abandoned and
disavowed at trial and the Guests challenged as invalid permitted the Lange encroachment.

Although the CC&Rs did not permit the encroachment and the Langes abandoned the CC&R

! These opinions are stare decisis for this Court and for the Langes. (*)9 L{ O% %
/
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alleged ‘encroachment easement’ which would not apply in this instance in any event, the fact
remains that the Langes admitted at trial that there was an encroachment.

Under Proctor and Arnold the Langes have the burden of proof — if they are even
permitted to challenge the Guests’ claims which the Guests deny that they are ~ to prove all five
(5) identified Supreme Court test factors before any court can use any equity or substitute a

“liability rule” for the traditional Washington “property rule” that favors the Guests as the titled

owners of SR Lot 5.

The mandatory five (5) test factors that the Langes must meet and satisfy by clear and
convincing proof under Arnold and Proctor post-verdict and post-judgment to avoid the

immediate issuance of a mandatory removal and ejectment permanent injunction in the Guests’

favor are:

1. The Langes as encroacher must prove that the Langes did not
simply take a calculated risk, act in bad faith, or negligently,
willfully or indifferently locate the encroaching Lange deck
structure on Lot 5 by clear and convincing evidence; and also

2 The Langes must prove by clear and convincing evidence
that the damage to the landowner — here the Guests - was slight
and that the benefit of the removal of their deck from Lot
5 - and themselves - from Lot 5 would be equally small; and also

3. The Langes must also prove that there was ample room for a
Guest structure suitable for the area notwithstanding that there
is a Lange deck on Lot 5, and also prove that there is no real limitation
on the Guests’ or any Lot 5 owner future use of Lot 5 property by clear
and convincing evidence; and also

4, The Langes must prove that it is impractical to move the
Lange deck on Lot 5 as built and Lange personal property
by clear and convincing evidence as well; and further

5 The Langes must prove that there is an enormous disparity
in the resulting hardships between the Guests and the Langes —

(P 4008
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by clear and convincing evidence if even reached as the Langes
must prove all four (4) prior test factors first before reaching
Lange test factor 5.

In the absence of “clear and convincing” evidence proving each ol the five mandaatory |

factors, a court cannot substitute a “liability rule” for Washington’s traditional “property rule” to
provide an encroacher — even a good faith encroacher — the “exceptional relief” of refusing to
enforce the Guests’ private citizen property (and contract) rights for “the benefit of another”
private citizen, here the Langes. See Arnold at 152, 449 P.2d 800, 450 P.2d 815, cited by the 5 to
4 Proctor dissent, Proctor at 1124,

The Court’s “equitable jurisdiction” cannot even be reached in this instance or in this
action with regard to the Langes and the Lange deck, including any equitable jurisdiction with

regard to the Lange quiet title counterclaim which it is undisputed the jury did not reach and was

-

not part of the jury’s verdict. It is undisputed that the Langes’ trespass counterclaim against the

Guest was dismissed with prejudice.

In order to reach any court quiet title equity jurisdiction, the Langes would have had to
overcome their lack of clean hands, overcome their adoption and assumption of full indemnity to
the Guests at trial and the submission and admission of the 1987 ESM ‘patio or deck easement’

indemnity document at trial, and meet and satisfy all five (5) mandatory Arnold and Proctor test

IIl. STATEMENT OF RELEVANT FACTS AND PROCEDURE

As titled landowners, the most the Guests had to show at trial or otherwise by the

factors by clear and convincing evidence which the Langes cannot do. MA(

preponderance of the evidence is only one or more of the following, which the Guests have done:

CP g

(1) the Guests owned SR Lot 5;
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(2) the Guests had title to Lot 5;

(3) the Langes did not own or have any title to Lot 5; and

(4) the Langes were encroaching on Lot 5 and the Guests objected to the encroachment.
See Trial Exhibit 28 (the Guests® Lot 5 title), and Trial Exhibit 20 (the January 31, 1986

recorded Spinnaker Ridge Development final plat).

The Guests preserved their right to seck a permanent mandatory injunction from this |
Court in all versions of every Guest Complaint and also in the Guests’ 2012 Answer, Affirmative
Defenses and Prayers for Relief in response to the Lange Counterclaims — an answer, defenses
and prayers for relief that this court has never reached. -

The Guests seck that permanent mandatory injunction from this Court today preserving
all Guest rights.  The Lange trial admissions, the admitted trial evidence and exhibits and the
Lange trial stipulations as well as the court’s post-trial rulings support the Guests’ right and
entitlement to the requested mandatory Guest permanent removal and ejectment injunctions.

As outlined above, the Guests do not have any mandatory injunction burden of proof.
Only the Langes have a mandatory injunction burden of proof, and that burden is a high one.
The injunction is a mandatory injunction because the court does not have the discretion under
any circumstance to refuse to issue the injunction on request if the Langes in this instance cannot
meet and satisfy all five Arnold and Proctor test factors and even then refusal and denial is not |

certain. The Guests will address each factor below.

1. THE FIRST TEST FACTOR:
LANGES FAIL:

The Langes took a “calculated risk”, acted in bad faith
or negligently, willfully or indifferently located the encroaching
Lange structure on Lot 5.

(v 4090
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The Langes cannot meet or satisfy the first Proctor and Arnold test factor by clear and
convincing evidence to even reach the second test factor or the equity jurisdiction of the court.

The Langes did take a “calculated risk™ that the (Guests wouid not Sue 1o Temove tie
Lange deck on Lot 5. The Langes used their position as SR Trustees, Board members and SR
Officers and corralled other SR Board buddies to support them — and defeat the Guests - for their
own personal benefit and advantage as part of a plan to steal part of the Guests’ Lot 5 land.

The Langes did act in bad faith to and towards the Guests as established by Lange
documents that the court would not admit at trial including Karen Lange’s April 2011 email to
her adult son Mark Zoske that the Langes did not “give a damn” about the Guests or the Guests’
loss of part of their Lot 5 land, the Guests’ rights or what the Langes had done to the Guests, the
Langes just loved their new deck so much. Clear evidence of bad Lange animus and Lange bad
faith, as well as willful, indifferent and at a minimum negligent behavior and conduct locating
the encroaching — objected to - Lange deck on Lot 5. See September 29, 2014 Declaration of
Suzanne Guest in support of this Motion.

The Langes admitted at trial that the Langes knew in 1993 when the Langes purchased
SR Lot 4 that there was no Lot 4 deck or any other easement on any part of Lot 5. The Langes
also admitted at trial that no deck or any other easement on Lot 5 was conveyed to the Langes by
deed. At trial, David Lange admitted that the Langes’ deck on Lot 5 had ‘nothing’ to do with
any easement on any part of Lot 5.

At trial, the Langes also admitted at trial that any SR CC&R ‘deck encroachment
casement’ had ‘nothing to do with this case’ instructing and directing the jury, the court and the

Guests to disregard the SR CC&Rs and any SR governing documents, including the SR

CP4o9)
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Association Articles of Incorporation and the January 31, 1986 recorded SR Development final
plat, that the only thing that mattered was the 1987 ESM recorded alleged ‘patio or deck
easement’ and nothing else.

The evidence at trial demonstrated that the Langes knew before the Langes built their
new deck on Lot 5 in April 2011 that the Guests objected to any deviation from the Guest and
ACC March 14, 2011 approved Lange deck plans, clearly taking a calculated if not a knowing
risk that the Langes were wrong and that the Guests would not sue. The undisputed evidence at
trial was that the Guests hired an attorney to serve a “cease and desist” notice on the Langes on
April 8, 2011 to stop all Lange deck construction on any part of Lot 5 but the Langes ignored
that cease and desist notice and continued to build their new deck on Lot 5 in the Guests’
absence.

When the Guests sued the Langes in September 2011 by serving a Guest v. Lange
complaint on the Langes through Lange counsel David Gordon, the Langes responded through
David Lange that they were “disappointed” that the Guests had sued them. The Langes inquired
through Lange counsel on September 23, 2011 after David Gordon had been in contact with the
Langes could Lange counsel “assume that a settlement acceptable to the Guests would have us
go back to their version of the settlement” they Guests alleged they had with the Langes in the
Complaint (emphasis in bold added). See May 6, 2013 Guest Declaration, § 30 -34, and
attached Dec. exhibit 5; and September 29, 2014 Guest Declaration.

Further, the Langes admitted at trial that the Langes knew before they built the Lange
2011 new deck on Lot 5 that they had to obtain a Lot 4 survey before construction but did not do

so. Also, the Langes admitted at trial that Karen Lange had raised the issue of Lot 5 “privacy”

Crav9)
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with the Guests and that there were Guest “privacy” discussions between the parties before the
Langes obtained the Guests’ approval of the Langes new deck plans in March 2011.

The Guests testified at trial and below that the Langes notified the Guests in September
2011 within a week of the Guests moving into 6833 Main Sail Lane, Lot 5 that the Langes and
the Lange deck was “encroaching” on the Guests’ Lot 5 land and property approximately 5 feet
wide and 30 feet long down the length the Guests’ home on the west side of Lot 5 but not to
worry, the Langes would remove the deck in Spring 2011 when they tore down their deck to
build a new one and would not put it back on Lot 5.

The Langes admitted at trial that Nu Dawn Homes Limited Partnership and SeaFirst
Mortgage Corporation were the joint fee simple titled owners of the Spinnaker Ridge
Development real property and Lot 4 and Lot 5. “Nu Dawn Homes Incorporated” was not the
owner of Lot 5. The Langes admitted at trial that there was no Lot 4 deck or any other casement
on any part of Lot 5. The Langes did not challenge or dispute that the Guests’ title to Lot 5 was
not subject to any Lot 4 owner patio or deck easements on Lot 5 at trial.

In addition, the Langes admitted at trial that David Lange knew what the word “vacated”
meant when he wrote the words “vacated” easement on the graph paper new deck drawing that
David Lange had prepared, but that he ‘regretted’ he had used that word. The Langes admitted
at trial that the Langes had presented the same Lange deck drawings and plans to the ACC on
March 12, 2011 and March 14, 2011 that the Guests had seen and had approved, and that the
Langes had asked the ACC to approve the same plans which the ACC did. David Lange also

admitted at trial that the ACC was composed of multiple members and not one member yet he
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only spoke to one member, the ACC Chair, and that the Langes did not return to the ACC as
required to notify the ACC — and the Guests — that the Langes’ deck plans had changed.

The Guests have no burden to show that the Langes took a calculated risk in 2011 and at
all times thereafter with regard to their deck, or that the Langes were negligent (not reached at
trial as the Court would not allow the Langes’ negligence to reach the jury for decision), willful
or indifferent. Again, it is the Langes’ burden to prove the negative by clear and convincing
evidence — that they did not take a calculated risk, that they did not act in bad faith, or that they
were not negligent, indifferent or willful a burden they cannot meet or satisfy under the
undisputed facts and Lange trial and other admissions.

Having failed to meet and satisfy test factor one, the second test factor is not reached and
the Guest requested mandatory injunction must issue.

2. SECOND LANGE TEST FACTOR:
THE LANGES FAIL

The Langes must prove by clear and convincing evidence that
the damage to the Guests was and is ‘slight’, and that the benefit
to the Guests of removal and ejectment would be ‘equally slight’.

If reached, the Langes cannot prove by clear and convincing evidence that the Lange
deck, personal property and presence on Lot 5 damage to the Guests was and is slight, or that
removal of the deck and personal property and ejectment of the Langes from Lot 5 would be
equally slight. Again, it is the Langes’ burden under Arnold and Proctor to prove by clear and

convincing evidence this test factor which the Langes cannot do not only under the trial evidence

but also the underlying facts and circumstances. In March 2011, David Lange told the ACC that

Cr do4y
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he would personally stop the Guests from building the Lot 5 deck that the Guests’ intended to
build on their own land, and the Guests that he would stop them.

It is undisputed that the Guests have paid over $40,000.00 in out of pocket in attorneys’
fees, litigation and Lange deck related costs and expenses still increasing, that it was painful to
the Guests, that the Guests had altered their daily living because of the Lange deck on Lot 5 and
the Langes’ use of that deck and presence on Lot 5 and that Suzanne Guest felt like a prisoner as
a result. Real property expert appraiser Edward Greer testified at that the “loss of value”, “loss
of privacy” and “loss of use” resulting from the Lange deck on Lot 5 and encroachment was over
$25,000.00. The Guests had intangible damages. Dennis Moore testified that the Guests spent
over $3,700.00 because of water damage to the Guests’ Lot 5 home on the west side where the
Lange deck was which was probably caused by the Langes bubbler and watering system under
the Langes’ deck and on the Guests’ Lot 5 land.

Guests had a duty and obligation to “give” real property and land to the Langes that the
Guests had purchased under Washington real property law. The Langes cannot do that.

The Langes cannot meet the second Arnold and Proctor test factor.

Having failed to mect — and being unable to meet - the second Arnold and Proctor test
factor, the Langes have failed and cannot proceed to the third Arnold and Proctor test factor.

The damage continues. The Langes to date have stopped the Guests from completing
their Lot 5 deck and have prevented the Guest from full use and enjoyment of their Lot 5 land,
preventing the Guests from enjoying the Lot 5 Puget Sound, Commencement Bay and Calvos

Passage water view that the Guests purchased in 2004 appropriating it for themselves. See April
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8, 2013 Kaye Bickford Declaration with attached exhibits previously filed herein and prior Guest
Declarations.

The Langes did not provide any evidence at trial or otherwise that removal of the Langes’
deck from Lot 5 would not benefit the Guests. It was evident from the Guests trial testimony
that removal of the Langes and the Langes’ deck from Lot 5 would result in great benefit to the
Guests.

The Langes only have themselves to blame for the situation that the Langes face today.

At trial, the Langes admitted that they are the Guests’ deck and ‘easement’ indemnitors
adopting and assuming the 1987 ESM recorded indemnity contract and indemnity duties and
obligations to the Guests defined by the plain, clear and unambiguous words in that indemnity
document. That indemnity contract, by its own words, requires that the Langes refrain fromq~1
making any claims against the Guests for filing any action or lawsuit against the Guests or seek
any money, relief, remedy, judgment and/or recovery against the Guests. That indemnity

contract, and those Lange indemnity duties and obligations are:

(1 perpetual;

(2)  without limit or limitation,
not limited or restricted in any way by dollar amount,
scope, nature, type of indemnity (i.e. removal of the Lange deck is included)

or time period,;
3) without exclusion;
(4)  without exemption;
(5)  without condition or parameter other than as related to and/or arising out

of the construction and/or use of a patio or deck on part of Lot 5
and/or the use and/or utilization of the patio or deck ‘easement’;

and CV
GUEST CR 59 MOTION FOR RECONSIDERATION - 15 =t e g .
. : B EISENHOWER 2o e
l‘ CARLSON ni Taconis, WA D6 102
' T 25072 150
b 31ATRATR
wuw etsenhoserlawnm

17377-1/LCS/635958.1

W-15



~1 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

FaN

(6) with no reservation of any Lange or Lot 4 owner right, ability, power or
opportunity to challenge, dispute, litigate, appeal and/or deny any Guest
Lange indemnity claim and/or cause of action or to fail to pay, reimburse,
indemnify or compensate the Guests for any Guest indemnity claims, damages

fees, costs, expenses and/or loss.
The Langes cannot meet test factor two under the evidence and facts and therefore cannot

proceed to test factor three.

3. THIRD TEST FACTOR:
LANGES FAIL

The Langes must prove by clear and convincing evidence

that there is room for a Guest structure suitable for the area

where the Lange deck sits on Lot 5, and that the Lange deck

and the Langes’ presence on Lot 5 does not limit the Guests’

use of Lot 5 in any way or any future use of Lot 5.

As above, the Langes cannot meet or satisfy test factor three under the facts and

evidence. It is the Langes’ sole burden to prove by clear and convincing evidence that the
Langes’ deck on Lot 5 and/or the Langes’ presence on Lot 5 does not impede or impair the

Guests ability to locate a suitable structure on that area of Lot 5 or that the Lange deck on Lot 5

does not limit the Guests® use, enjoyment and possession of their Lot 5 land or limit the future

use of Lot 5 in the future to avoid the issuance of a mandatory removal and ejectment injunction. |

The undisputed evidence is that the Langes have impaired and impeded the Guests’ use
of the entirety of Lot 5, have interfered with the Guests’ ability to enjoy the Lot 5 water view that
the Guests’ purchased in 2004 and that the Langes have prevented the Guests from completing

the Guests® Lot 5 deck on Lot 5, with identifiable limit on the Guests’ and any other future use of

the entirety of Lot 5.
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Having failed to meet test factor three, the Langes cannot proceed to test factor four or
avoid issuance of a mandatory permanent removal and ejectment injunction.

4. FOURTH TEST FACTOR:
LANGES FAIL

The Langes would have to prove by clear and convincing admissible cvidence
that it was not practical to remove the Lange deck and personal property
from Lot 5 or for the Langes not to be on Lot S.

The Langes cannot meet or satisfy test factor four and therefore cannot proceed to the last
factor or avoid the issuance of a mandatory permanent injunction removing the Lange deck and
personal property from Lot 5 and ejecting the Langes from Lot 5.

The Langes’ deck installer, Jerry Bannister, testified by telephone at trial.

Jerry Bannister testified consistently with his 2013 Guest v. Lange deposition which was
published at trial and is of record in this case, along with the original David Lange deposition
transcript and the two volumes of Karen Lange’s deposition transcript also of record.

Jerry Bannister testified in 2013 and at trial that he is a licensed Washington contraclor
specializing in deck construction. He testified that it would take no more than 1 to 2 days and
approximately $1,200 to completely remove the Lange deck from Lot 5 in a safe and complete
manner and reconfigure the Lange deck to be entirely and solely on Lot 4 in a completely safe
manner. It was not a big deal. Mr. Bannister testified at trial that he had reconfigured decks
before.

Removing the Lange deck and Lange personal property from Lot 5 is quick, casy,
practical and inexpensive,

The Langes cannot meet or satisfy test factor four.
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5. FIFTH TEST FACTOR:
LANGES FAIL

The Langes would have to prove by clear and convincing

and admissible cvidence that the only hardship is Lange
hardship, if any ~ no Guest hardship if the deck remained

on Lot S.

The Langes cannot reach test factor five and even if arguendo they did, the Lange could
not meet their high burden of proof that the Langes would suffer hardship if the Lange deck, the
Lange bubbler and watering system and Lange personal property was removed from Lot 5 and
the ILanges were gjected from Lot 5. After all, the Langes notificd and promised the Guests in
September 2010 that they were going to remove the Lange deck and personal property, and

themselves, from Lot 5 in Spring 2011 and would not build a new Lange deck on Lot 5 again.

IV. ISSUES PRESENTED

1. Whether the Langes have any standing in this casc as a threshold matter under the
Iange adopted indemnity agreement and contract to any relief, remedy or judgment in this action
of any kind or any right or standing to challenge, dispute, or deny any Guest claim or cause of
action and/or fail to pay and indemnify the Guests for any and/or all Guest loss, damages, claims,
fees, costs and/or expenses?

2. Whether the Langes can meet and satisfy all five (5) Arnold and Proctor v.
Huntington mandatory injunction factors by clear and convincing cvidence as a threshold matter
to permit the court to substitute a “liability rule” for the traditional Washington absolute
“property rule” mandating the issuance of a permanent court injunction removing and cjecting

the Langes and any Lange deck from Lot 57

|/
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V. EVIDENCE RELIED UPON

The filings and records herein, the Guest v. Lange admitted trial exhibits, the Guest v.
Lange trial evidence, Lange trial and other admissions, Lange trial and other stipulations, any
and all declarations on file herein, Suzanne Guest’s September 29, 2014 Declarations with any
attached exhibits and all motion arguments in the case as well as the published deposition
transcripts in the record herein.

VI. AUTHORITIES

An indemnity contract or agreement by Washington law and statute is by definition an
insurance contract. See RCW 48.01.040 (insurance is a contract whereby one undertakes to
indemnify another or pay a specified amount upon determinable contingencies).

The Langes knew that an indemnity contract and agreement was an insurance contract
under Washington law when the Langes made the decision in 2013 to adopt and assume the 1987
ESM indemnity contract not only in 2013 at the summary judgment stage of these proceedings
but also in July 2014 at the Guest v. Lange trial. In May 2014, before trial, the Guests provided
the Langes with a copy of a December 2012 nationally published New York Times Opinion
article entitled “Those Crazy Indemnity Forms We All Sign” annotated by Guest as Guest JSE
Exhibit 91. The Langes did not challenge or dispute the authenticity of that published article.
That article put the Langes on notice and made it clear prior to trial - before the Langes adopted
and assumed the risk of the 1987 ESM full indemnity contract to the Guests as titled Lot 5
owners again at trial — that the 1987 ESM indemnity contract was insurance, and that the Langes
would be a “regular Lloyd’s of London” if assumed. By admission and voluntary adoption and
assumption of the 1987 ESM indemnity contract at trial, the Langes made the indemnity
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agreement and contract enforceable against themselves. The Langes have no onc but themselvcs-:(

to blame for the indemnity situation that the Langes face today. The terms of that Lange
assumed indemnity are outlined and governed by the plain, clear and unambiguous words in the
1987 recorded ESM document, indemnily terms, duties and obligations that the Guests cautioned
the Langes about in January 2011 as evidenced by Guest’s trial testimony.

The Langes knew that an indemnity contract was an insurance contract when the Langes
invited error at the Guest v. Lange trial and persisted in the position that the 1987 ESM recorded
‘patio or deck casement’ document with its indemnity contract was a valid document. The
Langes knew that the 1987 IESM recorded document was not valid before trial. The Langes and
Lange counsel knew before trial — and at trial — that “Nu Dawn Homes [ncorporated” did not
own SR Lot 5 and that Nu Dawn Homes Incorporation was not the Spinnaker Ridge developer.
In fact, the Langes repeatedly admitted at trial that Nu Dawn Homes Inc. did not own Lot 5, Nu
Dawn Homes Limited Partnership and Seal'irst Mortgage Corporation did.  The Langes also -
admitted at trial that the Langes knew in 1993 before they purchased Lot 4 that no Lot 4 deck or
any other easement existed on any part of Lot 5 existed, and that no Lot 4, Lot 4 owner or any
Lange deck casement on any part of Lot 5 was ever conveyed to the Langes by deed. See David

Lange April 5, 2013 published deposition transcript in the record herein, and Lange admissions

-

at trial.

Yet the Langes nonetheless voluntarily adopted and assumed the 1987 ESM indemnity
contract at trial and admitted at trial that they had the duty and the obligation to indemnify the
Guests for any usc and/or utilization of any Lange deck, any Lange deck alleged easement or the

1987 ESM recorded document according 1o its terms, words and provisions.
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In April/May 2013, Judge Culpepper ruled that any and all of his orders and/or judgments

were subject to revision, modification and vacation at any time, not only prior to trial, during

trial but also after trial and of course after judgment by discovery of additional facts or law. In |

May 2013, Judge Culpepper ruled that if the easement was not an easement, it was not an
easement notwithstanding that the 1987 ESM document had the word easement on it and
notwithstanding his own rulings. See September 29, 20-14 Declaration of Suzanne Guest and
prior Guest filings in this action including the Guests Notice of Lange April 2013 partial
summary judgment admissions.

David Lange admitted at trial that the word “exclusive” did not exist in the 1987 ESM
recorded alleged Lot 5 ‘deck easement’ purportedly granted to Lot 4 owners. There were no
words in that ‘easement’ document that any alleged Lot 5 easement ‘ran with the land’. There
were no words in that 1987 document that bound any future Lot 5 owners, successors or assigns.
An easement “in gross” to a person and not on the land itself does not run with the land and is
revocable by a subsequent owner as here. The Guests revoked any permission that the Langes
had to build any deck on any part of Lot 5, to be on any part of Lot 5 or to use any deck on any
part of Lot 5. The Langes are encroachers.

The Langes invited error at trial, are bound by that invited error and must accept the
consequences of that error — the jury’s verdict was based on false facts and false law and must be

undone and vacated leaving only the Langes’ admissions and assumption of full indemnity to the

Guests.
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The jury’s verdict was not supported by the evidence. At trial, David Lange correctly
admitted to the jury, to the court and to the Guests in open court — as he had in April 2013 - that
the Lange deck on Lot 5 had ‘nothing to do’ with any easement.

The Langes repeatedly admitted at tria] that there was no Lot 4 easement on any part of
Lot 5, repeatedly admitting that the January 31, 1986 recorded Spinnaker Ridge Development
final plat disclosed and revealed that there was no Lot 4 easement of any kind on any part of Lot
5, and that the Spinnaker Ridge Developer and the two fee simple title owners of the Spinnaker
Ridge Development real property and all SR Lots were (1) Nu Dawn Homes Limited Partnership
and SeaFirst Mortgage Corporation, and no other, i.e. not Nu Dawn Homes Incorporated or Inc.
See also RCW 58.17.165 and Halverson v. City of Bellevue, 41 Wn. App. 457, 704 P.2d 1232.

By Washington law, every subdivision final plat filed of record must contain a certificate
giving the full and correct description of the lands divided identifying all the owners of the real
property who have given free consent to the division with any dedication, as here, signed and
acknowledged before a notary as a deed “by all parties having any ownership interest in the lands
subdivided and recorded as part of the final plat”. RCW 58.17.165 and Gig Harbor Municipal
Code (GHMC) in effect from 1966 through 1996, 5.0 through 15.0 attached to Declaration of
Suzanne Guest in support of the Guest CR 59 Trust Motion.

As evidenced by Trial Exhibit 20 admitted at trial, Nu Dawn Homes Inc. identified as the
owner of Lot 5 in the incomplete and invalid 1987 ESM ‘deck easement’ did not own SR Lot §,
Nu Dawn Homes Limited Partnership owned SR Lot 5 a separate legal entity. The platting
statute requires the consent of and the identification of all owners of the divided real property on

the final plat, with all easements and all property lines of all residential lots, along with the

GP 43
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location, dimension and purpose of any easement, to prevent future title disputes. Halverson at
460.

The legislative bodies have the sole authority to approve final plats and to adopt or
amend any platting ordinances, not the courts. Any decision approving a final plat is reviewable
by a superior court by a “writ of review” but only if an application to review the approval of a
final plat and the identity of the real property owners on the plat is made to the court within 30
days of a city’s decision to approve the final plat which did not occur here. Any “writ to
review” the Spinnaker Ridge final plat would have had to have been filed by February 1986
more than two decades ago.

Respectfully, this Court had and has no authority to alter the identity of the owners of SR
Lot 5 and the Spinnaker Ridge Development real property by instructing the jury in 2014 twenty
eight (28) years after approval and recording of the SR final plat that the 1987 ESM recorded but
defective Lot 5 ‘deck easement’ gave the Langes any “right” to build a deck on any part of Lot 5
or to use any deck on any part of Lot 5 under Washington law. See Halverson at 461.

The Langes’ indemmity duties and obligations to the Guests are not limited to the
payment of money. Indemnity, as in this case and instance, also requires whatever it takes to
compensate for and/or remediate the damage and loss. In this instance, remediation and
compensation not only paying the Guests money it also take the form of immediate and
permanent removal of the Lange deck and any Lange personal property from Lot 5 and the
permanent ejectment of the Langes from Lot 5.

The Langes indemnity duties and obligations to the Guests are permanent and perpetual.
They cannot be changed. The Court cannot add or insert any words into the 1987 indemnity
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contract that the Langes voluntarily adopted at trial. There is no ambiguity in the 1987
indemnity words and language.  Without ambiguity, no exirinsic evidence if any can be
considered.

With full Guest indemnity, the Langes cannot obtain any relief, remedy, money or
judgment against or from the Guests. With fully indemnity, the Langes cannot sue the Guests or
file any claims against the Guests. With full indemnity, the Langes must indemnify and pay the
Guests for any claims, suits, causes of action, orders, decisions, acts, omissions, verdicts and/or
judgments brought against, entered, and/or obtained regarding the Guests by any person, entity
or individual.

Without waiver of the Langes’ lack of standing and therefore the court’s lack of
jurisdiction over any Lange challenge, dispute, denial or request for any relief, remedy, order or
judgment in this case, even if the Langes had the threshold right, ability, power or opportunity to
defense or assert any claims in this case the Langes could still not meet and satisfy the threshold
required five Arnold and Proctor v. Huntington factors by clear and convincing evidence to
permit the court to even substitute a “liability rule” for the Washington traditional absolute
“property rule” that entitles the Guests to a permanent mandatory injunction from this court
compelling the immediate removal of the Lange deck from Lot 5 and all Lange personal property
and permanently ejecting the Langes from Lot 5 at the Langes’ cost and expense.

Given that the Langes cannot meet the Arnold and Proctor factors, the court’s equity
jurisdiction is not reached and the court has no discretion: the mandatory injunctions requested

by the Guests must issue as a matter of law and a matter of right.
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A trial court cannot grant the “exceptional relief” in an “exceptional case” which this is
not by refusing to enforce a private citizen’s property right for the benefit of another private
citizen without “clear and convincing” evidence that all five Arnold and Proctor requirements
are met. The protection of private property rights — as here - is a “sacred right” that exists in a
free society and in Washington State. Arnold at 152, Proctor, dissent at 125, 1124.

The ability to usc a “liability rule” in the place of the traditional absolute “property rule”
is a narrow exception to the rule that property rights are enforced in Washington State. An
encroacher, here the Langes, must prove each of the five Arnold requirements by clear and
convincing evidence. A few inches is a “slight” loss. The loss not only of a 5 foot wide x 30
foot long strip of Lot 5 land with a Puget Sound water view — and the Langes blocking the
Guests from finishing the Guests’ Lot 5 deck - is not a “slight loss”.  Proctor §29. Webster’s
Third New International Dictionary 2142 (2002) defines “slight” as “small of its kind or in
amount; scanty, meager” and “something (as an amount, quantity, or matter) that is slight or
insignificant”.

VIiI. CONCLUSION

The Guests respectfully request that the Court reconsider its orders and judgments in the
Langes’ favor, vacate those orders and the jury’s verdict and/or order a new Guest damages trial,
and issue an immediate mandatory injunction permanently removing the Lange deck and any
Lange personal property from Lot 5, enjoining and prohibiting any other Lot 4 owner from

constructing any deck or any patio on any part of Lot 5 and permanently ejecting the Langes
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from Lot 5 and enjoining and/or prohibiting any other Lot 4 owner from being on Lot 5 or using |.

any deck or patio on Lot 5.

DATED this ?i day of September, 2014.
EISENHOWER CARLSON, PLLC

y:
L. Clay Selby, WSBA # 26049
Stuart C. Morgan, WSBA # 26368
Attorneys for Christopher and Suzanne Guest
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VERIFICATION

STATE OF WASHINGTON )
) 8.

County of EZ E é e )

The undersigned, being first duly sworn, on oath depose and say that (a) they are the
Plaintiffs in the above-entitled matter; (b) they have read the foregoing Verified CR 59 Motion to
Vacate; and (c) know the contents thereof and believes the same to be true.

Chnstag o, oo

CHRISTOPHER GUEST

p—

SUZANNE GUEST

SIGNED AND SWORN to before me on this 27 " day of September 2013, by
Christopher Guest and Suzanne Guest.
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CERTIFICATE OF SERVICE
The undersigned certifies under the penalty of perjury under the laws of the State of
Washington that I am now and at all times herein mentioned a resident of the State of
WasnIngron, OVer e age ol Eigiieen yeais, ot a paity o o interested-in-the-abeve-gntitled
action, and competent to be a witness herein.
On the date given below, I caused to be served the foregoing document on the following

persons and in the manner listed below:

John Burleigh & U.S. First Class Mail, postage prepaid
Burleigh Law, PLLC O Via Legal Messenger

3202 Harborview Dr. O Overnight Courier

Gig Harbor, WA 98335-2125 M Electronically via email

O Facsimile

DATED this gﬂday of September 2014 at Tacoma, Washington.
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