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INTRODUCTION. 

In Octooer of 2016, the Superior Court of. Crark County determined that 

tne primary residential parent would be the Respondent, Donilo C . B·urke. The 

reason for the children to be placed with the Respondent was due to the, 

"stability of the children and their best interest is the continuity" as staled by the 

Trial Court Judge, (RP pqge 456) end the satistaction ,of the 7 -factors ,of RCW 

26.09.187(3) (i-vii), (CP 144). The GAL also states during her conclusions in her 

report that, "up-rooting and relocating the children would not serve the best 

interests. of Ooni1o and Zander., (th.e children}". (CP 71 page 21:}. As the tength of 

time that the children have been in the primary home of the Respondent had 

been over three years at the time of the original trial and over 4 years at the time 

of this appeal. This falls in line with the "continuity" statement, (RP page 456), of 

the Su-pe.rjor ·Court Judge during .final orders as well be.r cdiscr:et1o.n tn being able 

to determine this ruling . 

With regards to Ms. Burkes' assignment of error in the court not finding 

Mr. Burke had engaged in abusive use of conflict and withholding as it applies to 

RCW 26 .. 09·.1-9-1,(3)(e}/(f}, it must be pofnted out th.at througt\out th.ts case 

evidence was provided as well as testimony that both parents engaged in this 

form of behavior. Therefore, if findings are to be made that one parent engaged 
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in this behavior, then based off the evidence provided it must also be determined 

that the other parent also engaged in this type of behavior. 

The Trial' Court did acknowledge some concerns with "'abuse" during the 

marriage however, the emphasis was clearly on a verbal aspect not one of a 

physical nature. This is evid·ent from the .'Juqges' ·own woros '.i:n her final ruling 

statemerit, (RP 451-463), limit~tions,~uch "8S joint·,decisron making as well as 

ordering an evaluation for Mr. Burke were put in place as a means of 

reprimanding Mr. Burke for what the Judge referred to as behavior. Only at the 

request ot o,ppost-ng counsel-du:rimg tiJaat. wtrng:s was there an,y meinti:on, of 

actually imposing these limitations based off of RCW' 2o.09.191 . Given that the 

definition of a "history of acts of domestic violence" as defined in RCW 

26.09. 191 , does not fit the evidence presented at the time of trial nor does any 

testimony provJded by wunesses -at the -11-me o.f the tr1al .support any basls to fl:nd 

that there were multiple incidents of domestic-violence on the part of Mr. Burke 

throughout the marriage. As this evidence and the witness testimony provided 

does not show just cause for the placement of parental time limitations on Mr. 

Burke. 

Therefore:; Mr. Burke, asks: the· Court to re,ve.rse the Trial Court Judges·· findings: 

that Mr. Burke had engaged in "a history of acts of Domestic Violence", based on 

RCW 26.09.191 (2)(a) and to also uphold the ruling that the children should be 

placed Wlth ,Mr. Bnrke as the :pr1mary :parent and maintain the current parenting 
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plan as no factors concerning abusive use of conflict and withholding of children 

were found by the Trial Court as it relates to RCW 26.09.191 (3)(e)/(f) . 

ASSrGNMENTS OF ERROR 

1. The Superior Court errored in finding Mr. Burke had committed a 

"History of acts of Domestic Violence", as it relates 10 RCW 

26.09.191 (1 )(c). 

2. The Superior Court did not error in not making a finding that Mr. Burke 

had committed acts of withholding or abusive use of conflict as it 

retates to RCW 26-.09,. t9,tp(e)/(f}. 

3. The Superior Court did-not error fn placing· the chHdren with Mr. B'urke·. 

ISSUES RELATING TO.ASSIGNMENTS OF ERROR 

Did the Superior Court abuse its discretion in finding that Mr. Burke had 

committed a "history of acts of domestic violence", as it relates to RCW 

26-.09.191-~t}(c)? As there· was a rack of. e,vitlence and credtbte, testtmony to, 

support the claim that there was a true ~history of acts of domestic violence"' and 

nothing more than a singular incident. 
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Did the Superior Court error by not making a finding of Abusive use of conflict/ 

withholding of Children under RCW 26.09.191 (3)(e)/(f)? The evidence and 

tesHm.on,y that was provided to the Superior Court as part of. this case clearly 

showed that both-Mr. and Ms. Burke had engaged in these acts. This was cited 

by the GAL both in her report, (CP 71 ), and Her testimony at the time of trial. The 

GAL even recommended that both parents attend a parenting class in Her 

co.nctusio:n, .(CP 71 pages 17-23). Sk1ce both patents we:r.e Jlkely r,espo.nslble for 

abusive use uf conflict pursuant to RCW 26.09. t91 (3)(e)/(f) , the only error then is 

that if Mr. Burke is guilty of this , then so is Ms. Burke. 

Did the court consider the contributing factors for RCW 26.09.187 (3)(a) (i-vii) 

and were the factors correctly applied based on the residential schedule of the 

children at the time of the; final ruling? The, Superior Court ultimately decided that 

it was in the best interest of the children that they remain with Mr. Burke. The 

"Findings and Conclusion about a Marriage", (CP Sub 144 page 4-5), state that 

both parents m et ,theJ.aotors -of RCW 26.09.187(3)(a)(i-v11). Ther.efo.re, ,due to 

length of time th·at Mr. Burke had :safely c-ared for his ·children during Ms. Burke's 

absence, the children 's continuity was the most important factor. 
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STATEMENTS OF THE CASE 

This case is about whether or not the trial court erred in naming Mr. Burke 

as the primary parent in the final parenting plan . This case focuses on the 

lim itationa of Rew· 26.09.191 . The! limitations: of RCW 26 .. 09.191 are1 up to the 

discretion of the trial court judge. The trial court judge in this case, determined 

that there was cause to impose limitations based on RCW 26.09.191 in the form 

of orderlng an eva:iuari on f or Mr . Buike. Yetthe b as:,s .forihe .ltmltaiion s focused 

·solely on Mr. :Burkes conduct ·and inappropriate communications in the form of 

text messages and phone messages, (RP page 454). While the definition of 

"Domestic Violence" has a clear definition in the form of RCW 26.50.010, this 

defrnttton that rs used for the determtnati'on of ti'.mitatrons under RCW 26.09~ 191 

does not state that verbal misconduct is a form of domest ic violence. Also,. the 

wording of RCW 26.09.191 (1 )(c) clearly states a "history of acts of domestic 

violence" which is plural and is not the singular incident admitted to by Mr. Burke 

In ,hls statement to the ·GAL , {GP 71 page 5 ... 4.th p aragraph~, and the GAL's 

testimony ·at trial., {RP page ·'51 ) . 

Furthermore , evidence and sworn testimony that both parents engaged in 

abusive use of conflict as it relates to RCW 26.09.191 (3)(e)/(f) has been found , it 

ts within the trtal. courts dtsGret to in; to, determrn:e what, i:f any , tr-mttatt.ons should be 

applied . In this case the Superior Court found that there was no finding of 

abusive use of conflict and withholding by Mr. Burke . 
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This case also brings into account the significance of RCW 26.09.187 

which deals directly with the residential placement of a child and whether the 

importance of the 7 contributing factors for pta.cement have the strongest bearrng 

in a. custody case where contim1ity in the child(s) lives is the main reason for 

placement. 

This case began on December 21st 2013 when Mr. Burke filed for divorce 

originally and Ms. Burke subsequently left the home and moved to California 

le:aving the children with the Mr. Burke. A pattern of repeated r-etums :and le·aving 

would continue until February of 2014. At which time Ms. Burke left the home for 

California never to return. Mr. Burke would later move to California in an attempt 

to reconcile with Ms. Burke; Upon Mr. Burke's move to Catifomla, there were 

many episodes of Ms. Burke not showing up for visits with the children . Evidence 

of this behavior can be found in the Conclusion of the GAL report , (CP 71 page 

17), it states, "Mother did not always follow through with her promise to visit". The 

parties had entered Jnto an agr eement that would -have named Ms .. Burke the 

primary parent., (GP Exhibit 50 Notarized Agreement between partfes), provided 

that Ms. Burke meet the criteria listed in the agreement. Ms. Burke did not meet 

the mutually agreed upon stipulations. 

The case ultimately progressed to trial, where several witnesses testified 

that the,y had not seen anw type: of physical incident between the· parties; including 

Ms. Burkes' own cousin , Tony Bancel, (RP pages 87-102). Although the 

Superior court judge did find that, "Ms. Burke certainly suffered from some abuse 
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during the marriage", She never specifically stated any one incident that would 

satisfy the criteria to impose residential placement restrictions on Mr. Burke 

pursuant to RCW 26,. OH.1-9t . The Superior Court did feet that s.ome degre.e of 

limitation was necessary and that was in the form of a domestic violence 

evaluation. 

The final parenting plan was agreed upon by the parties and the final 

orders were signed. Ms. Burke filed a "motion to re-consider", (CP sub 148), that 

w as ultimately denied, (CP ·.sub 150). 

Argument 

The first argument that must be brought to the courts' attention is whether 

or not the Superior Court abused its discretion in finding that Mr. Burke had 

committed a "history of acts: of domestic vfolence!', pursuant to. RGW 26.09.191 . 

RCW 26.09.191 states; 

( 1) The permanent parenting plan shall not require mutual decision

making or designation of a dispute resolution process other than court action if it 

is found that a parent has enga,ged in :any of the followin_g conduct: (a) W illful 

abandonment that continues for an extended period of time or substantial refusal 

to perform parenting functions; (b) physical , sexual , or a pattern of emotional 

abuse of a chiJd; or ( G) a history of acts-of domestic viotence as def.ined m. RCW 
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26.50.010(3) or an assault or sexual assault that causes grievous bodily harm or 

the fear of such harm or that results in a pregnancy. 

(2)(a) The parent's residential time with the child shall be limited if it is 

found that the.: parent has. engaged in any of the· following conduct (i) Willful 

abandonment that continues for an extended period of time or substantial refusal 

to perform parenting functions; (ii) physical , sexual, or a pattern of emotional 

abuse of a c.hUd; {it!J a h istory of .acts of dom estlc vJolence as deflnBd Jn RCW 

26.50.010{3) ·or an -assault or 'Sexual assault that causes gri·evous bodily harm or 

the fear of such harm or that results in a pregnancy; or (iv) the parent has been 

convicted as an adult of a sex offense under. 

The Supreme Court of Washington State stated during the review of 

Caven 136 Wn. 2'd 800, 806 , 966 p.2d 1247 (1998-) , that "thedanguage of RCW 

26.09 .191(1)(c) is clear and unambiguous" Id. At 807-808 and that the, "words of 

an unambiguous statue must be given their plain and ordinary meaning", id. At 

810. If the language of a statue ts cons'idered "unambiguous" and 1t mu.st be 

given its "plain and ordinary meaning" , then it is required by the court to take the 

wording as verbatim. The RCW clearly states, "a history of acts of domestic 

violence", which is plural , is cause for limiting the residential time of a parent not 

a singular act. The only tncident of any physicar harm that occur red during· the 

marriage was one were Ms·. Burke had received a mark across her chest that 

stemmed from an argument that had escalated between Mr. Burke and Ms. 

Burke. Witness testimony provided by Robert Burke, (RP page 112-113), at the 

Respondent' s Brief Page I 10 



time of trial lends support to the fact that an argument between Mr. and Ms. 

Burke had escalated. This was also stated by Mr. Burke to the GAL during the 

tinittal rnvesUgatton and, the GAL makes reference to th:ts rn:cident rr:1 her testrmon.y 

at the time of trial , (RP page 51-52}. The ultimate conclusion by the GAL was th:at 

this was not an ongoing concern giving cause to the fact that this was an isolated 

incident. Since this incident was considered isolated it cannot be deemed to be 

the definmo·n of .a «history of .acts" of domesnc violence throughout ,the ,mar:riage. 

"the langu-age of'RCl!V 26.09. l91 (1)(c) is ·clear 'and unambiguous .. , Therefo.re it 

must be concluded that the Superior Court abused its discretion in finding Mr. 

Burke had committed a, "history of acts of domestic violence" pursuant to RCW 

26.09. t9t(t)/(2)(a). and thus no timttattons should have been imposed on Mr. 

Burke. 

The second argument that must be brought up is whether or not the court 

abused its discretion in not finding that Mr. Burke had engaged in abusive use of 

conftict/withho1ding of Childr.en under RCW 26.09.191 (3)(e)/(O. 

Ms. Burke makes the claim that., "The trial court heard significant 

evidence from both the GAL and testimony of Abusive use of Conflict and 

withholding of children under RCW 26.09.191 (3)(e)(f)", However, it should be 

pointed out this statement by Ms. Burke is subJective and mislead1ng .. The GAL, 

during her report noted that the father, .. withheld the· children on several 

occasions", (CP 71 page 18), however, it should also be noted in the same report 

on page 17 the GAL also stated , "Mother did not always follow through with her 
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promises to visit. .. ", (CP 71 page 17) . The GAL also added in her report, (CP 71 

pages 18-21 ), text messages that show that both Mr. and Ms. Burke were at fault 

wlcien it came· to abusive. use of conflict as it relates to RCW 26.09.191 (3)(e)/(f) . 

Since the GAL note.ct faults. by both the parties, and as this sentence by Ms. 

Burke infers fault on behalf of Mr. Burke solely. It can only be considered as 

subjective and misleading, as clearly there is evidence that both parents were at 

fault. Had the Trial Court Judge .agre_ed with Ms . .Burke or felt that Mr. Burke had 

solely committed the·se acts the likely -scenario is th·at it would have not been 

dismissed by the Trial Court Judge at the time of her final ruling on October 7th 

2016. The Judge only warned Mr. Burke at the time of the final ruling that this 

type of behavior woufd have consequences,, (RP page. 455 tine 14-17}. 

Furthermore, in Ms. Burkes: brief the case·of, In re Marriag_e, of Mans.our, 

126 Wn.App 1, 10, 106 P.3d 768 (2004) was cited as having a significant bearing 

on the restrictions that must be imposed as a result of "physical abuse". 

However, the Marriage of Mansour deals .more directly wlth the .phys.lea! abuse of 

the child by the father which hofcts no relevance to this ,case. 

The final argument that must be addressed centers around the placement 

of the children and whether or not the Superior Court Judge erred in naming Mr. 

Burke the .primary parent. The R'CW that is usect to ctetermine the placement of 

the children is RCVV' 26'.09.187(3)(a). 

RCW 26.09.187(3)(a) sets forth the following factors to be determined by 

the trial court in making placement decisions: 
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(3) RESIDENTIAL PROVISIONS. 

(a) The court shall make residential provisions for each child which 

encourage each parent to maintain a loving, stable, and nurturing relationship 

with the, child ,_ consistent with the! child'& deveJopme.ntal level and the family.is, 

social and economic circumstances. The child's residential schedule shall be 

consistent with RCW 26.09.191 . Where the limitations of RCW 26.09.191 are not 

djs.pos:itive of the cbi1d's residential scbedule, tbe court sbail ,consJder tbe 

following factors:: 

(i) The relative strength, nature, and stability of the child's relationship 

with each parent; 

(ii) The agreements of the parties, provided they were entered into 

knowingly and voluntaril y,;. 

(iii) Each parent's past and potential for future performance of parenting 

functions as defined in *RCW 26.09.004(3), including whether a parent has 

taken greater responsibility for .performing :.parenting functi.ons .relating to the daily 

n.eeds of the ,child_; 

(iv) The emotional needs and developmental level of the child ; 

(v) The child's relationship with siblings and with other significant adults, 

as well as the child's involvement with his or her physical surroundings, school, 

or other s:ignificant actiVii ties~ 

Respondent's Brief Page I 13 



(vi) The wishes of the parents and the wishes of a child who is sufficiently 

mature to express reasoned and independent preferences as to his or her 

resfden.Uat schedute; and 

(vii) Each parent's: employment schedule, and s.hall make, 

accommodations consistent with those schedules. 

Factor (i) shall be given the greatest weight. 

The re.~de-ntial schedule 1s based on the criteria set forth {n RCW 

26.09.1'87 the most important factor being the relative strength, nature and the 

stability of the child's relationship with each parent. In matters dealing with the 

welfare of chirdren, triaf courts are given broad discretion. In re· Marriag·e of 

Cabalqui·nto, 100 W.n.2d 325., 327, 669. P.2d aaa (1983') . Thi$ broad disc.retfon is 

due to the trials courts unique ability to observe the parties, determine credibility, 

and sort out the conflicting evidence. When making the decisions regarding the 

residentiaJ .place:rne.nt, tbe Trfal Courtmust analyze tbe statutory :JactorslnRCW 

26.:09.1B7 (3) . In re Marriag:e ,ofMurray28Wn,.App. 1.87, t89-·t9:0, 622 P-2d 128'8 

(1981 ). The decision must be made with the best interest of the children in mind, 

only after considering the factors found in RCW 26.09.187 (3). In re Parentage of 

J.H., t 12 Wn.App .. 486, 493, 49 P.3d 154 (2002). The objectLves of permanent 

parenting plans are to provide for the child 's physical care,. maintain the child"s 

emotional stability, provide for the child's changing needs as the child grows and 

matures, in a way that minimizes the child's exposure to harmful parental conflict; 
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and encourage agreements instead of intervention. RCW 26.09.184, RCW 

26.09.022. 

With RCW 26.09.187(3)(a) having such a significant bearing it must be 

determined if either parent meets:the criteria set forth in this:statue·. In the· 

Findings and conclusion about a marriage, (CP sub 144 page 5), it was 

determined that both parents met the criteria of RCW 26.09.187(3)(a). This also 

was mentioned by tbe 'Super:ior Co1Jrt JlJdg.e during -her .fina1 m1ing statement, 

{RP pages 451-463}. ·With both panents adequately meeting the •criteria this RCW 

sets forth the Trial Court judge must then weight "The relative strength , nature, 

and stability of the child's relationship with each parent". As the children had 

spent such a lengthy arnoun.t of time with, Mr. Burke and as n.o findln.gs. that 

suggested that the bond between Mr. Burke and the children was not one that 

could not be considered anything but strong, the decision to place the children 

with Mr. Burke based on maintaining their continuity was made by the Superior 

Court Judge .as be.r discJetion .aliows. :Since no factors of RCW 26.09.191 should 

have been applied, there was no reason remove th.e residenti.al placement .of the 

children from the care of Mr. Burke. Therefore, the Superior Court did not error in 

its decision to place the children with Mr. Burke and name him the primary 

parent 
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Conclusion 

This case is a very complex case for any court to decipher. There are 

extenuating circumstances on both sides of the arguments. The appellant claims 

that the· Trial Court Judge:, unequivocally, found that the Respondent had 

committed clear and defined forms of a "history of acts domestic violence", 

pursuant to RCW 26.09.191. However, the Trial court judge heard significant 

evjde.oce and testimon y that there was .only one .sJng.ular in cident ,of .a phys4caJ 

altercation by Mr. Burke to.wards Ms. Burke. Since the "'w ords <Of-an unambigu ous 

statue must be given their plain and ordinary meaning", In re Marriage of Caven 

136 Wn. 2d 800, 806, 966 p.2d 124 7 (1998) , the evidence provided as well as 

the testimony given to th.e court by witnesses in this case giVe sJgnifi'cant support 

to the fact this, one incident was nothing mare than a singular event and it can 

only be determined that this does not fit the "ordinary meaning" of a "history of 

acts of domestic violence". Combine this fact with the GAL report , that made it 

clear throughout it, that botb partles engaged j n .som e form or another of abusive 

·use ·of conflictand -due to the fact that th:e Superior ,Court Judg,e -'Cl id not find that 

this was a factor that required limitations being placed on Mr. Burke, it should be 

determined that no findings with regards to RCW 26.09.191 should have been 

made-by the Superior. Court and thus the Appellate court has to, at the very least 

uphold the currently parenting plan that is in place. 
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With regards to the placement of the children, RCW 26.09.187(3)(a), 

clearly states the desired factors for placing children in a custody case. These 

factors. have been met and the fact that at the time of the· final ruling_ by. the · 

S'uperior Court this. de'Ci'skm weJg·hed heavily on the. continuity in regards to the 

children's lives , which at this time, the children in this matter have been in the 

primary care of Mr. Burke for over 4 years, the court of Appeals must rule that 

RCW 26.09.187 must be gjven the i mportance th.at these seven factors carry. 

With the GAL in this case making the -determination that leax, in.g the ,children with 

Mr. Burke was in the best interest of the children further supporting these factors, 

it must be determined that removing the children from the primary care of Mr. 

Burke at trus point in their lives. woutd· create a ne.gative impact on th.eir social, 

emotional, and mental weH-be:ing. 

One further point that should be brought to the courts attention is the fact 

the Ms. Burkes' entire brief is almost verbatim to the Motion for Reconsideration, 

(CP sub 144), that was denied by tbe Super ior Court initially. This is significant 

for the .simple fact that it.show.s ,an ,owerall lack ,of-.effort ,on the part-Of Ms. Burke 

when it comes to what is in the best interest of the children . 

For aH of the. factors ~fstad fn--th+s, brie.f, the Court must ffnd that rever sJng. 

the findings pursuant to RCW 26.09·.19·1 and the limitations subsequently 

imposed are without cause due to a lack of supporting evidence and the interests 
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of the children in this case are best served by upholding the Superior Court's 

decision to leave them in the custody of Mr. Burke. 

Dated on th is 25tht11 day of January, 20t8· 

~AJ-
Donilo C. Burke 

Pro Se/Respondent 

1247 52nd St se 

Everett, WA 98203. 

Burkeandsons.db@gmail .com 
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