
No. 50166-0-II 

 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

 

 

STATE OF WASHINGTON, Appellant 

v. 

RAUL LOPEZ-RAMOS, Respondent 

THE HONORABLE JUDGE GARY B. BASHOR 

 

APPEAL FROM THE SUPERIOR COURT 

OF COWLITZ COUNTY 

 

 
 BRIEF OF RESPONDENT 

_____________________________________________________ 
 
 
 

Marie J. Trombley, WSBA 41410 
PO Box 829 

Graham, WA 
253-445-7920 

  
 



 

 i 

 
TABLE OF CONTENTS 

 

I. ISSUES PRESENTED BY ASSIGNMENTS OF ERROR.....1 
 
II. STATEMENT OF FACTS......................................................2 
 
III. ARGUMENT..........................................................................5 
 
A. The Trial Court’s Findings of Fact Are Based On Substantial  
 
 Evidence................................................................................5 
 
B.  The Trial Court Correctly Concluded the Officer Did Not  
 
 Have Probable Cause to Arrest Mr. Lopez-Ramos For  
 
 Driving Under the Influence and Properly Suppressed  
 
 Evidence................................................................................5 
 
IV. CONCLUSION.....................................................................10 
 
 
APPENDIX: Findings of Fact and Conclusions of Law (CP 24-25). 
 



 

 ii 

TABLE OF AUTHORITIES 

Washington Cases 

Bokor v. Department of Licensing, 74 Wn.App. 523, 874 P.2d 168 

(1994) .......................................................................................... 7 

O’Neill v. Department of Licensing, 62 Wn.App. 112, 813 P.2d 166 

(1991) .......................................................................................... 6 

State v. Cerrillo, 122 Wn.App. 341, 93 P.3d 960 (2004) ......... 7, 8, 9 

State v. Cole, 122 Wn.App. 319, 93 P.3d 209 (2004) ..................... 5 

State v. Fricks, 91 Wn.2d 391, 588 P.2d 1328 (1979) .................... 6 

State v. Garvin, 166 Wn.2d 242, 297 P.3d 1266 (2009) ................. 9 

State v. Gillenwater, 96 Wn.App. 667, 980 P.2d 318 (1999) ... 6, 7, 8 

State v. Grande, 164 Wn.2d 135, 187 P.3d 248 (2008) .................. 6 

State v. Terrovona, 105 Wn.2d 632, 716 P.2d 295 (1986).............. 6 

State v. Vasquez, 109 Wn.App. 310, 34 P.3d 1255 (2001) ............. 5 

State v. Winterstein, 167 Wn.2d 620, 220 P.3d 1226 (2009) .......... 9 

Statutes 

RCW 46.61.502 .............................................................................. 2 

RCW 69.50.4013 ............................................................................ 2 



 

 iii 

Rules 

CrR 3.6 ........................................................................................... 2 

WAC 448-15-030 ............................................................................ 4 



 

 1 

I. Issues Presented By Assignments of Error 
 

The State makes four assignments of error 
 

A. Finding of Fact Six: Officer Kelley testified that after the 

PBT he was able to determine that Mr. Lopez-Ramos 

was impaired.  CP 24. 

B. Conclusion of Law Two: In the absence of a validly 

performed PBT, given the totality of the circumstances, 

Officer Kelley did not have probable cause to arrest Mr. 

Lopez-Ramos for driving under the influence of alcohol. 

CP 25. 

C. Conclusion of Law Three: As a result, the 

methamphetamine found in Mr. Lopez-Ramos’s wallet 

must be suppressed. CP 25. 

D. The trial court erred in granting Lopez-Ramos’s motion to 

suppress based on a finding that there was not probable 

cause to arrest him for driving under the influence. 

Answers to Assignments of Error 

A.  The trial court’s finding of fact six is supported by 

substantial evidence and its conclusions of law are based 

on the findings. 
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B. The trial court properly held the officer lacked probable 

cause to arrest Mr. Lopez-Ramos. 

II. STATEMENT OF FACTS 
 

The prosecutor charged Raul Lopez-Ramos (“Ramos”) by 

information with one count of violation of the uniform controlled 

substances act for possession of methamphetamine (RCW 

69.50.4013(1)), and one count of driving under the influence of 

alcohol. (RCW 46.61.502(1)(a), (c)).  CP 1.  The trial court presided 

over a CrR 3.6 suppression hearing.  RP 13-31. 

Ramos is a legal immigrant asylum seeker from Guatemala.  

RP 3, 9.  He is Spanish speaking only, and requires an interpreter 

for English.  RP 4,15.  On September 3, 2016, around 9 p.m., he 

drove his car next to a closed business.  RP 3, 9, 14.  Officer Kelley 

(“Kelley”) decided to make a social contact to find out why Ramos 

had stopped at a closed business.  RP 14. 

In response to Kelley, Ramos rolled down the car window.  

Kelley said he smelled alcohol coming from the car and saw two 

partially filled open containers in the car.  RP 15, 18.  The beer 

bottles had condensation on them and Kelley believed they had just 

recently been opened.  RP 18.  Using his high school Spanish, 
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Kelley asked Ramos how many beers he had to drink.  Ramos 

indicated he had one beer.  RP 15, 19. 

According to Kelley, Ramos appeared to have bloodshot, 

watery eyes.  RP 15.  He said he noticed that Ramos’s left eye was 

injured or blind1.  RP 19.  Although he did not include it in his police 

report, Kelley testified Ramos’s speech “sounded slurred, from 

what I could tell.”  RP 15.  

Kelley wanted to investigate a possible DUI and asked 

Ramos to step out of the car.  RP 16.  Because of the language 

barrier, Kelley was unable to communicate with Ramos sufficiently 

to conduct a field sobriety test.  RP 16-17.  Kelley brought out his 

portable breath test (“PBT”) and “I pointed to it and did the blow 

motion and I think I said something like ‘cinco segundos’, which I 

think means five seconds and he provided the breath sample.”  RP 

17.  Kelley did not tell Ramos the breath test was voluntary.  RP 17. 

At the suppression hearing the following exchange took 

place between the prosecutor and Kelley: 

Q. Okay.  Now during your contact with him, based on your 
observations, were you able to form an opinion about his 
level of sobriety or his impairment? 
A. Yes.  Once I was done with the PBT I determined that he 
was, in fact, impaired and under the influence of alcohol. 

                                            
1 Ramos has a permanently bloodshot eye.  RP 20.  
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RP 17-18.  At the hearing, the state conceded the PBT could not be 

considered in the probable cause argument because Kelley did not 

provide Ramos the proper advisements under WAC 448-15-030.  

RP 21, 24. 

 In making an oral ruling on the suppression evidence, the 

court reasoned:  

 What I think it comes down to in this case, if you look at the 
totality of the circumstances, the testimony of Officer Kelley was 
that when asked the question: Could you make an opinion about 
whether he was impaired, his quote was once he was done with 
the PBT he was able to determine he was impaired.  Without 
the PBT we don’t know, and that is the question, and it seems to 
me since the PBT was not done with the voluntary language, I 
don’t know that I can make a finding that we have probable 
cause for the arrest. 
 So based on that – and that’s again, I went back through and 
I re-listened to that because that’s what I thought I had heard 
the testimony to be.  And really the opinion was formed after the 
PBT was done, so there’s no differentiation as to what that 
opinion may have been without it.  So based on that I will grant 
the motion [to suppress].  RP 28.  
 

The court entered written findings of fact and conclusions of 

law suppressing the evidence. (See Appendix, CP 24-25).  The 

court signed an order of dismissal without prejudice.  CP 28.  The 

state appealed the trial court’s decision.  CP 29.  
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III. ARGUMENT 

A.  The Trial Court’s Findings of Fact Are Based On Substantial 
Evidence. 

 
A trial court’s findings of fact, the “who, what, when and 

where” are reviewed solely to determine whether they are 

supported by substantial evidence.  State v. Vasquez, 109 Wn.App. 

310, 34 P.3d 1255 (2001); State v. Cole, 122 Wn.App. 319, 322-23, 

93 P.3d 209 (2004).   

Here, Officer Kelley testified: 

Once I was done with the PBT I determined that he was, in 
fact, impaired and under the influence of alcohol.  
 

RP 17 (Emphasis added).  

 The trial court entered Finding of Fact Six: 

Officer Kelley testified that after the PBT, he was able to 
determine that Mr. Lopez-Ramos was impaired. 
 

CP 24. (Emphasis added).  The court’s finding accurately reflects 

the testimony and is supported by substantial evidence.  The trial 

court did not err in entering the finding. 

B. The Trial Court Correctly Concluded the Officer Did Not 
Have Probable Cause to Arrest Mr. Lopez-Ramos For 
Driving Under the Influence and Properly Suppressed 
Evidence.  

 
One can legally drink and drive, but the two activities cannot 

be mixed to the extent that the drinking affects the driving.  State v. 
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Gillenwater, 96 Wn.App. 667, 669, 980 P.2d 318 (1999).  Where a 

law enforcement officer has probable cause to believe a person has 

crossed that line and his driving is impaired, the officer may lawfully 

arrest the individual.  O’Neill v. Department of Licensing, 62 

Wn.App. 112, 116, 813 P.2d 166 (1991). 

Whether probable cause exists is a legal question which is 

reviewed de novo.  State v. Grande, 164 Wn.2d 135, 140, 187 P.3d 

248 (2008).  Probable cause requires more than a bare suspicion of 

criminal activity; there must a reasonable ground of suspicion 

supported by circumstances sufficiently strong in themselves to 

warrant a cautious man in believing the accused to be guilty.  

Gillenwater, 96 Wn.App. at 670. A probable cause determination 

rests on the totality of facts and circumstances within the officer’s 

knowledge at the time of the arrest. State v. Terrovona, 105 Wn.2d 

632, 643, 716 P.2d 295 (1986); State v. Fricks, 91 Wn.2d 391, 398, 

588 P.2d 1328 (1979). 

The State’s argument on appeal is that Officer Kelley’s 

observations should be sufficient to establish probable cause for 

arrest.  This argument fails.  The facts and circumstances within his 

knowledge at the time led him to testify that he did not make his 
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determination of probable cause until after he had the PBT reading; 

his determination rested on the PBT reading, not his observations. 

In its brief, the State cites three cases, each distinguishable 

from the current facts, to support its argument that the trial court 

erred in concluding the officer did not have probable cause to arrest 

Ramos: Bokor v. Department of Licensing, 74 Wn.App. 523, 874 

P.2d 168 (1994); Gillenwater, 96 Wn.App. 667, and State v. 

Cerrillo, 122 Wn.App. 341, 345, 93 P.3d 960 (2004). 

In Bokor, the defendant caused a motor vehicle accident.   

Bokor, 74 Wn.App. at 524-25.  Bokor was barely able to perform 

the field sobriety tests, swayed as he spoke, and his BAC 

measured the equivalent of 0.21.  Id.  At trial, the court admitted 

evidence of the PBT results, but found it was entitled to no weight.  

However, unlike the facts in this case, the officer there testified he 

would have determined Bokor was intoxicated without the PBT 

results.  Id. at 525-26.  Here, no such testimony was introduced at 

the hearing.  

In Gillenwater, the issue was whether erratic driving was 

necessary for a probable cause to arrest for driving under the 

influence of alcohol.  There, the defendant was involved in, but did 

not cause, a car accident.  Gillenwater, 96 Wn.App. at 669.  In 
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determining whether there was probable cause to arrest, the officer 

recounted seeing a cooler full of beer behind the driver’s seat, three 

empty beer cans on the floor, and the strong smell of alcohol in the 

car.  The paramedic told the officer that Gillenwater had a strong 

smell of alcohol on his person and the deceased passenger also 

had an odor of alcohol.  Id.  The officer made his determination 

based on the facts and circumstances available to him: he 

concluded that based on his observations, Gillenwater was 

intoxicated.  The Court of Appeals upheld the probable cause 

without evidence of erratic driving or the field sobriety tests.  Id. at 

671.    

The facts of this case are distinguished from Gillenwater.   

Unlike Gillenwater, here the officer did not testify that based on his 

observations he had reasonable suspicion to arrest Ramos.  

Rather, he determined he had probable cause after he saw the 

results of the PBT.  Whatever his observations had been, they were 

insufficient for him to make a determination without the PBT 

reading.   

In Cerrillo, the arresting officer encountered a sleeping 

Cerrillo in a parked car. Cerrillo, 122 Wn.App. at 345.  Observation 

of Cerrillo’s behavior and the strong smell of alcohol on him led the 
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officer to conclude Cerrillo was intoxicated.  He told Cerrillo not to 

drive and to “just sleep it off.”  Id.  Thirty minutes later, Cerrillo 

drove by the patrol car, failed to use his turn signal when turning, 

moved into a lane without signaling, and faded from the inside lane 

to the outside lane while turning.  Id. at 345.  He was arrested and 

charged with driving under the influence of alcohol.  Id.  

The central issue on appeal was whether the initial police 

contact amounted to an illegal seizure, tainting the later contact and 

arrest.  Id. at 344.  The Court held it was not and concluded the 

information gathered from that encounter was lawfully gained.  Id. 

at 350.    

Cerrillo addresses an issue not pertinent to this matter.  

However, the fact that the officer had already determined Cerrillo 

was intoxicated and instructed him to “sleep it off” is overtly 

dissimilar to the issue in Mr. Ramos’s case.   

A trial court’s conclusions of law must rest on its findings of 

fact.  State v. Garvin, 166 Wn.2d 242, 249, 297 P.3d 1266 (2009).  

Conclusions of law are reviewed de novo.  State v. Winterstein, 167 

Wn.2d 620, 628, 220 P.3d 1226 (2009).   

Based on Officer Kelley’s testimony, the trial court found 

Kelley had not determined he had probable cause to arrest until 
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after reviewing the PBT reading.  The PBT reading could not be 

considered because of noncompliance with the WAC requiring an 

advisement of voluntariness.  The trial court’s conclusion of law that 

in the absence of a validly performed PBT, given the totality of the 

circumstances and facts in his knowledge at the time, Officer Kelley 

did not have probable cause to arrest Ramos for driving under the 

influence of alcohol is correct.     

IV. CONCLUSION  
 

Mr. Ramos respectfully asks this Court to affirm the trial court’s 

ruling. 

Respectfully submitted this 2nd day of November 2017. 
 

 
Marie Trombley 

WSBA 41410 
P.O. Box 829 

Graham, WA 98338 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

1. 

FINDINGS OF FACT 

Officer Kelley of the Woodland Police Department observed a vehicle pull into the parkin 

lot of Rosie's Restaurant and park next to the building. The restaurant was closed, and s 

Officer Kelley made a social contact with the occupants of the vehicle. 

The driver, Mr. Lopez-Ramos, rolled his window down to speak to Officer Kelley. Th 

officer noted a strong odor of intoxicants corning from the vehicle. He believed Mr. Lopez 

Ramos' speech to be slurred, and noted that his eyes were watery and bloodshot. Mr. Lope 

admitted to drinking one beer. Officer Kelley asked Mr. Lopez-Ramos to exit the vehicle. 

Once out of the vehicle, Officer Kelley observed that Mr. Lopez-Ramos had a strong an 

obvious odor of intoxicants corning from his mouth. 

Two bottles of partially consumed Corona beer were sitting on th·e floorboard of the car, i 

front of the passenger. 

Due to a substantial language barrier, Officer Kelley was unable to communicate with Mr 

Lopez-Ramos. He then had Mr. Lopez-Ramos give a breath sample for the portable breat 

test (PBT), but did not communicate that the test was voluntary. 

Officer Kelley testified that after the PBT, he was able to detennine that Mr. Lopez-Ramo 

was impaired. 

Upon completion of the PBT, Officer Kelley arrested Mr. Lopez-Ramos. Upon booking, 

small amount of rnethamphetarnine was found in his wallet. 

CONCLUSIONS OF LAW 

The PBT was not perfonned properly according to the applicable WAC and therefore may not 

be used by the officer to detennine probable cause. 

MOTION TO SUPPRESS 
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2. In the absence of a validly performed PBT, given the totality of the circumstances, Officer 

Kelley did not have probable cause to arrest Mr. Lopez-Ramos for driving under the influence 

of alcohol. 

3. As a result, the methamphetamine found in Mr. Lopez-Ramos' wallet must be suppressed. 

DATEDthis~ayof_---11~---ti_[ ___ _ 

Ila Wallace, Deputy Prosecuting Attorney 
WSBA# 46898 

INDINGS OF FACT/CONCLUSIONS OF LAW 
Page 3 of3 
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Respondent’s Brief was sent by first class mail, postage prepaid, on 
November 2, 2017 to: 
 
Raul Lopez-Ramos 
2560 Dike Road 
Woodland, WA 98674 
 
And I electronically served, by prior agreement between the parties, 
a true and correct copy of the Respondent’s Brief to the Cowlitz 
County Prosecuting Attorney (at appeals@co.cowlitz.wa.us). 
 
 

/s/ Marie Trombley, WSBA 41410 
P.O. Box 829 
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