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A. ASSIGNMENTS OF ERROR

1. The Department of Corrections must comply with the
trial court’s statutorily authorized order requiring credit for time
served and good time earned.

2. The most recent judgment and sentence is a new
judgment and sentence rather than an amended judgment and
sentence.

Issues Presented on Appeal

1. Must the Department of Corrections comply with the
trial court’s statutorily authorized, valid judgment and sentence, that
orders credit for time served and good time earned?

2. Was DOC authorized to ignore the new judgment and
sentence simply because the trial court wrote a handwritten notation
“amended” to distinguish this judgment ad sentence from the original?
B. STATEMENT OF THE CASE

This appeal arises from a remand from the Court of Appeals
for resentencing. RP 8 (2-16-17); CP 65-111. During the new
sentencing hearing the trial court accepted the state and Barton’s
recommendations for the new sentence in accord with the Court of
Appeals decision. RP 6-9 (May 3, 2017). The trial court did not
however officially vacate the prior sentence, but rather “amended”

the sentence in an effort to avoid confusion with the original
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sentence. CP 70-81; RP 9-10.

Additionally the prosecutor agreed that Barton should
receive good time credit for time served “from the period of his
initial arrest through his departure to the Department of
Corrections.” RP 5-7 (May 3, 2017). The Court ordered “that the
additional language addressing the good time and addressing the
pre-conviction time between the withdrawal of the plea is
appropriate. And I'll be prepared to review that and sign off on it.”
RP 8 (May 3, 2017).

Since Barton was allowed to withdraw his plea,

the Department of Corrections has been treating that

as post plea time for purposes of good time

calculation. And since he was actually allowed to

withdraw his plea, the State agrees that that time
should be treated as pre -- as presentencing time. And

| guess it's a small statistical difference with how they

calculated good time at the Department of Corrections.
So what we're proposing, Your Honor, is

the Defendant shall receive credit for time served

from the time between 4/21/08 through October 31 of

2008.
RP 5-7. DOC refused to comply with the trial court order requiring credit
for time served. CP 68, 82-105. Barton submitted a complaint to DOC and

was informed that he had to file a notice of appeal on this issue. CP 68,

82-105.
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C. ARGUMENT

1. THE DEPARTMENT OF
CORRECTIONS MUST COMPLY WITH
THE TRIAL COURT'S NEW
SENTENCE ON REMAND FROM THIS
COURT AND GRANT THE ORDERED
CREDIT FOR TIME SERVED.

a. Barton is entitled to good time credit for time served.

DOC’s refusal to comply with the trial court’s order of credit
for time serve and good time for presentencing custody violates
Barton’s due process, and equal protection rights. State v. Speaks,
119 Wn.2d 204, 206, 829 P.2d 1096 (1992); In re Pers. Restraint of
Costello, 131 Wn. App. 828, 832, 129 P.3d 827 (2006). Offenders
are entitled to receive credit for all pretrial detention served.
Speaks, 119 Wn.2d at 206. “Failure to allow such credit violates
due process, denies equal protection, and offends the prohibition

against multiple punishments.” Costello, 131 Wn. App. at 832.

RCW 9.94A.505(6) provides:
The sentencing court shall give the offender
credit for all confinement time served before the

sentencing if that confinement was solely in regard to
the offense for which the offender is being sentenced.

The language of RCW 9.94A.505(6) IS
mandatory. Moreover, when a convicted defendant appeals the

conviction and is unable to obtain release pending appeal, the time
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the defendant has been imprisoned pending the appeal must be
credited if the judgment is affirmed.13B Wash. Prac., Criminal Law

section 3603 (citing RCW 9.95.062(3)).

In Costello, the court stated former RCW 9.94A.120(17) (now
renumbered as RCW 9.94A505(6)) “simply represents the
codification of the constitutional requirement that an offender is
entitled to credit for time served prior to sentencing.” Costello, 131
Wn. App. at 833 (quoting State v. Williams, 59 Wn. App. 379, 382,

796 P.2d 1301 (1990)).

In this case, Barton has been continuously confined on this
case alone since his arrest and he has not received credit for time
served for all of his jail time, even though the trial court issued an
order granting Barton credit for all time served, including good time.

RCW 9.95.062(3).

DOC is not authorized to either correct or ignore a final
judgment and sentence that may be erroneous. State v. Broadway,
133 Wn.2d 118, 135, 942 P.2d 363 (1997); Dress v. Department of
Corrections, 168 Wn. App. 319, 322, 279 P.3d 875 (2012). The
Department may petition the Court of Appeals for review of an
alleged error of law in a judgment and sentence within ninety days

of having knowledge of the terms of such a sentence. Dress, 168
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Wn. App. at 322.

Toward this end, the legislature designed RCW 9.94A.585
(7) to alleviate the dilemma previously facing DOC: enforcing what
it considers to be an unlawful sentence or ignoring the sentence

imposed by the trial court. Dress 168 Wn. App. at 326-27.

Here, without authority, the Department of Corrections
ignored the valid judgment and sentence. If it was concerned with
the validity of the judgment and sentence it could have filed a notice
of appeal under RCW 9.94A.585 (7). It could not however, legally
ignore the trial court's valid judgment and sentence under
Broadway, and Dress. Broadway, 133 Wn.2d at 135; Dress, 168

Wn. App. at 322.

This Court must remand with express instructions that DOC
grant Barton all of his credit for time served including good time.
CONCLUSION

J.D. Barton respectfully requests this Court order the
Department of Corrections to comply with the trial court’s valid

judgment and sentence.



DATED this 5" day of March 2018.

Respectfully submitted,

Lo €N

LISE ELLNER
WSBA No. 20955
Attorney for Appellant

I, Lise Ellner, a person over the age of 18 years of age, served the Thurston
County  Prosecutor's  Office  paoappeals@co.thurson.wa.us and JD
Barton/DOC#867165, Stafford Creek Corrections Center, 191 Constantine Way,
Aberdeen, WA 98520 a true copy of the document to which this certificate is
affixed on March 5, 2018. Service was made by electronically to the prosecutor
and JD Barton by depositing in the mails of the United States of America, properly
stamped and addressed.

P

Signature




LAW OFFICES OF LISE ELLNER
March 05, 2018 - 9:45 AM

Transmittal I nformation

Filed with Court: Court of Appeals Division |1
Appellate Court Case Number: 50354-9
Appellate Court Case Title: State of Washington, Respondent v. J D Jones Barton, Appellant

Superior Court Case Number:  08-1-00727-1

The following documents have been uploaded:

« 503549 Briefs 20180305094424D2704663 7585.pdf
This File Contains:
Briefs - Appellants
The Original File Name was Barton AOB .pdf

A copy of the uploaded files will be sent to:

« PAOAppeals@co.thurston.wa.us
« jacksoj@co.thurston.wa.us

Comments:

Sender Name: Lise Ellner - Email: liseellnerlaw@comcast.net
Address:

PO BOX 2711

VASHON, WA, 98070-2711

Phone: 206-930-1090

Note: The Filing 1d is 20180305094424D2704663



