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IN THE COURT OF APPEALS

OF THE STATE OF WASHINGTON

DIVISION II

IN RE THE PERSONAL RESTRAINT
PETITION OF:

NICHOLAS NATHANIEL MARTIN,

NO. 50516-9-11

STATE’S RESPONSE TO PERSONAL

Petitioner. RESTRAINT PETITION

A. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION:

1. Should this petition be dismissed as time-barred where it was filed more

than one year after entry of the last judgment and where the judgment and sentence is

facially valid?

2. Should this petition be dismissed where petitioner fails to establish an

exception to the RCW 10.73.090 statute of limitation applies?

3. Should this petition be dismissed where petitioner fails to provide an

adequate record on which to base his claims of pre-plea ineffective assistance of counsel?

4. Should this petition be dismissed as mixed?
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B. STATUS OF PETITIONER:

Petitioner, Nicholas Nathaniel Martin, is restrained pursuant to a Judgment and
Sentence enFered in Pierce County Cause Number 14-1-03264-3. Appendix A. On June 26,
2013, petitioner pleaded guilty to an amended information which charged him with three |
(3) counts of assault in the second degree with firearm sentencing enhancements, one (1)
count of felony harassment, and one (1) count of unlawful possession of a firearm in the
second degree. Appx. B; Appx. C. Petitioner was 45 years old at the time of the plea and
completed his GED. Appx. C at 1. He averred understanding the charges to which he pled
and the rights he was giving up by pleading guilty. /d. at 1-2. See also, RP' 5-10.

In his statement on plea of guilty, petitioner agreed that the trial court could review
the statement of probable cause to establish a factual basis for his plea. Appx. C at 9.
According to the Declaration for Determination of Probable Cause,

On August 15, 2014, law enforcement was dispatched to a person with a
weapon call. When Deputy Andrew Guerrero arrived at the apartment
complex an individual, later identified as the defendant, fired shots
towards the deputy’s vehicle and the vehicle of the defendant’s wife
Conchata Gaston-Martin.

Detective Sgt. Chris Adamson interviewed Conchata who stated that she
got into a verbal argument with the defendant because he was driving
drunk. The defendant tried to leave in their Cadillac but she got into her
Tahoe and cut him off. The defendant exited the Cadillac and started
pounding on the window of her Tahoe. The defendant then got into a
verbal altercation with a resident of the apartment complex, later identified
as Andrew Wanger. Conchata grabbed the keys to the Cadillac from the
defendant’s hand and left in the Tahoe. She returned with her son, Richard
Young, to retrieve the Cadillac from its location. Young left in the Tahoe
and as Conchata was exiting the parking lot, Deputy Guerrero pulled in.
Conchata denied hearing any gun shots. Conchata said she owns a .45
caliber Ruger that she keeps in a safe.

! “RP” refers to the verbatim report of proceedings attached to petitioner’s PRP as Exhibit D.
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Detective Sgt. Adamson also interviewed Richard Young. Young
confirmed that his mother asked him to help her retrieve the Cadillac
because the defendant was driving drunk. Young confirmed that he heard
two gunshots but did not associate them with the defendant. Young stated
that he knew the defendant sometimes carried a .45 Ruger pistol.

Detective Sgt. Adamson then interviewed Andrew Wanger. Wanger stated
that he was at the apartment complex visiting his children and girlfriend.
He said he saw the Tahoe blocking the path of the Cadillac and observed
the defendant exit the Cadillac and start punching the window of the
Tahoe. Wanger said the defendant punched the window at least 10 times
while yelling “Bitch you better let me in.” Wanger told his girlfriend to
call 911. Wanger informed the defendant the police were on the way. The
defendant turned his attention to Wanger and told him to get back inside
the house, that he was going to kill him, and that he was going to shoot
him. The defendant continued to advance and Wanger said he froze in fear
but that he also did not want to retreat because he did not want the
defendant to follow him and harm his family. Wanger said the defendant
came within several feet and then pulled a pistol from his belt, pointed it at
Wanger’s face and said he was “going to blow his fucking brains out and
he was going to put his brains on the wall and he should have minded his
own business.” Wanger stated he believed he was going to die and was
able to flee into his apartment. Wanger continued watching the defendant.
He stated he saw Conchata get into the Cadillac and that the defendant
began moving toward the Cadillac making threats. He watched both the
Cadillac and the Tahoe drive away and a patrol vehicle, later identified as
Deputy Guerrero’s vehicle, enter the parking lot. Wanger saw the
defendant draw the pistol and fire two rounds at the vehicles. Wanger
could not confirm which vehicle the defendant was shooting at because
they were so close together. Another witness also observed the defendant

-take aim and fire at the vehicles.

Deputy Guerrero reported that he responded to the call and as he entered
the apartment complex with his emergency lights activated he saw both
the Tahoe and the Cadillac approaching. Deputy Guerrero stated that he
saw the defendant about 100 feet away with a pistol in his hand.

Deputy Guerrero saw the defendant raise the pistol toward him and fire
two rounds. Deputy Guerrero immediately ducked below his dashboard
and accelerated the patrol vehicle to within ten feet of the defendant.

" Deputy Guerrero drew his weapon and ordered the defendant to put his

hands up. The defendant responded “fuck you” and said “you better kill
me.” Tacoma Police Officer Paul Jagodinski arrived on the scene to assist.

Deputy Guerrero and Officer Jagodinski approached the defendant to
detain him. Although the gun was already on the ground, the defendant
ignored the orders from law enforcement to get on the ground. It appeared
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to Officer Jagodinski that the defendant was leaning towards his gun so
the officers grabbed the defendant and pulled him to the ground. Even
while on the ground, the defendant did not voluntarily put his arms behind
his back. The defendant admitted the gun on the ground was his gun.
When the defendant was placed inside of Deputy Guerrero’s vehicle, the
defendant began to kick the passenger side window. Law enforcement
removed the defendant from the vehicle and hobbled him with a cord. The
defendant then began spitting inside of the patrol vehicle and yelling
derogatory statements at the officers.

Law enforcement confirmed that the defendant has a felony conviction for
unlawful possession of a firearm.

Appx. D.
Petitioner’s written statement on plea of guilty also provided the following:
8. [ make this plea freely and voluntarily.

9. No one has threatened harm of any kind to me or to any other
person to cause me to make this plea.

10.  No person has made promises of any kind to cause me to enter this

plea except as set forth in this statement.

12. My lawyer has explained to me, and we have fully discussed, all of
the above paragraphs...I understand them all. I have been given a
copy of this “Statement of Defendant on Plea of Guilty.” I have no
further questions to ask the judge.
Appx. C at 9. Petitioner’s signature appears directly below paragraph 12. Id. Defense
counsel also signed, consistently representing, “I have read and discussed this statement
with the defendant. I believe that the defendant is competent and fully understands the
statement.” /d. at 10. Accordingly, Honorable Stanley J. Rumbaugh found:
[D]efendant’s plea of guilty to be knowingly, intelligently and voluntarily

made. Defendant understands the charges and the consequences of the
plea. There is a factual basis for the plea. The defendant is guilty as

charged.
1d.
STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
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On June 26, 2015, petitioner received a standard range sentence of 84 months on
all three counts of assault in the second degree and 43 months on the counts of felony
harassment and unlawful possession of a firearm in the second degree, to be served
concurrently, plus an additional 108 months of firearm sentencing enhancements, for a
total of 192 months confinement. Appx. A. This sentence was the joint recommendation
of the parties. Appx. C at 4; RP 10-11, 14, 16. Petitioner did not file a direct appeal. Two
years later, on June 30, 2017, petitioner filed this personal restraint petition. This response

follows.

C. ARGUMENT:

Personal restraint procedure came from the State's habeas corpus remedy, which is
guaranteed by article 4, § 4 of the Washington State Constitution. In re Pers. Restraint of
Hagler, 97 Wn.2d 818, 823, 650 P.2d 1103 (1982). Collateral attack includes personal
restraint petitions, motions to vacate judgment, and motions to withdraw guilty plea. RCW
10.73.090(2). Collateral attack by personal restraint petition is not, however, a substitute
for direct appeal. In re Hagler, 97 Wn.2d. \at 824. “Collateral relief undermines the
principles of finality of litigation, degrades the prominence of the trial, and sometimes
costs society the right to punish admitted offenders.” In re Hagler, 97 Wn.2d at 824 (citing
Engle v. Issac, 456 U.S. 107, 102 S. Ct. 1558, 71 L. Ed. 2d 783 (1982)). These costs are
significant and require that collateral relief be limited in state as well as federal courts. In
re Hagler, 97 Wn.2d at 824.

In a collateral action, the petitioner must prove constitutional error resulted in
actual prejudice. Mere assertions are inadequate to demonstrate actual prejudice. The rule

constitutional error must be proven harmless beyond a reasonable doubt has no application.
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In re Pers. Restraint of Mercer, 108 Wn.2d 714, 718-721, 741 P.2d 559 (1987); In re

Hagler, 97 Wn.2d at 825. A petitioner must show a fundamental defect resulted in a
complete miscarriage of justice to obtain collateral relief for alleged nonconstitutional
error. In re Pers. Restraint of Cook, 114 Wn.2d 802, 812, 792 P.2d 506 (1990). This is a
higher standard than actual prejudice. Id. at 810. Inferences must be drawn in favor of the
judgment's validity. In re Hagler, 97 Wn.2d at 825-826.
Reviewing courts have three options in evaluating personal restraint petitions:
1. If a petitioner fails to meet the threshold burden of showing actual
prejudice from constitutional error or a fundamental defect resulting
in a miscarriage of justice, the petition must be dismissed;
2. If a petitioner makes a prima facie showing of actual prejudice or a
miscarriage of justice, but the merits cannot be determined on the

record, the court should remand for a hearing on the merits or for a
reference hearing pursuant to RAP 16.11(a) and RAP 16.12;

3. If the court is convinced a petitioner has proven actual prejudice
arising from constitutional error or a miscarriage of justice, the

petition should be granted.

In re Pers. Restraint of Hews, 99 Wn.2d 80, 88, 660 P.2d 263 (1983).

1. THE PETITION SHOULD BE DISMISSED WHERE IT IS TIME
BARRED.

Because of the costs and risks involved, there is a time limit in which to file a
collateral attack. RCW 10.73.090(1) subjects petitions to a one-year statute of limitation.
The statute provides:

No petition or motion for collateral attack on a judgment and sentence in a

criminal case may be filed more than one year after the judgment becomes

final if the judgment and sentence is valid on its face and was rendered by

a court of competent jurisdiction.

RCW 10.73.090(1). The Supreme Court has addressed what made a judgment facially

invalid under RCW 10.73.090:
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Under this statute, the “facial invalidity” inquiry is directed to the judgment
and sentence itself. “Invalid on its face” means the judgment and sentence
evidences the invalidity without further elaboration.

In re Pers. Restraint of Hemenway, 147 Wn.2d 529, 532, 55 P.3d 615 (2002); see also, In
re Pers. Restraint of Goodwin, 146 Wn.2d 861, 50 P.3d 618 (2002) (court could properly
consider petitioner’s challenge to offender score because judgment was facially invalid by
inclusion of washed out juvenile convictions).

A claimed facial invalidity must be “...a more substantial defect than a technical
misstatement that had no actual effect on the rights of the petitioner.” In re Pers. Restraint
of Benavidez, 160 Wn. App. 165, 170, 246 P.3d 842 (2011) (quoting In re Pers. Restraint
of McKiearnan, 165 Wn.2d 777, 783, 203 P.3d 375 (2009)). In McKiearnan, the court
held that a misstatement of the maximum sentence on the judgment and sentence did not
render the judgment and sentence facially invalid. In re McKiearnan, 165 Wn.2d 777.

The general rule is that a judgment and sentence is invalid on its face, if it
demonstrates that the trial court did not have the power or statutory authority to impose the
judgment or sentence. In re Pers. Restraint of Scott, 173 Wn.2d 911,916-17,271 P.3d
218 (2012). Examples of a sentence unauthorized by statute include: (1) a sentence
exceeding the statutory maximum, (2) a sentence for a nonexistent crime, and (3) a
sentence that included a washed out prior offense. See In re Pers. Restraint of Coats, 173
Wn.2d 123, 135-36, 267 P.3d 324 (2011).

The Washington Supreme Court recently conducted a helpful review of what
documents other than the judgment and sentence courts have looked to when finding

facial invalidity. In re Coats, 173 Wn.2d at 143.
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While the court does not limit its review for facial invalidity to the four corners of
the judgment and sentence, it only considers other documents to the extent that they reveal
some fact that shows the judgment and sentence is invalid on its face because of a legal
error. In re Coats, 173 Wn.2d. at 138-39. The court has found invalidity based upon
charging documents, verdicts, and plea statements of petitioners on plea of guilty. See In
re Pers. Restraint of Carrier, 173 Wn.2d 791, 799, 727 P.3d 209 (2012). While the court
may consult verdict forms, it may not consult the jury instructions, trial motions, and other
documents that relate to whether the petitioner received a fair trial. In re Scott, 173 Wn.2d
at 917. Further, “[a] judgment and sentence may be valid on its face even if the petitioner
can show some error that might have received relief if brought on direct review or in a
timely personal restraint petition.” /d.

Although the court will examine a plea statement to evaluate a claim that a
judgment and sentence is not valid on its face, the court will not examine the judgment and
sentence to determine whether the plea was voluntary. In re Coats, 173 Wn.2d at 142. An
involuntary plea does not render a judgment and sentence facially invalid. /d. at 141. “[A]n
invalid plea agreement cannot on its own overcome the one year time bar or render an/
otherwise valid judgment and sentence invalid.” In re McKiearnan, 165 Wn.2d at 782.
Plea documents are only relevant to the extent they reveal how a judgment was entered in
excess of a court’s authority. /d.

For the reasons argued below, the petitioner has not established a facially invalid
judgment under this standard. In addition to the exceptions listed within RCW 10.73.090,
there are other specific exceptions to the one-year time limit for collateral attack:

The time limit specified in RCW 10.73.090 does not apply to a petition or
motion that is based solely on one or more of the following grounds:
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(1) Newly discovered evidence, if the [petitioner] acted with reasonable
diligence in discovering the evidence and filing the petition or motion;

(2) The statute that the [petitioner] was convicted of violating was
unconstitutional on its face or as applied to the [petitioner’s] conduct;

(3) The conviction was barred by double jeopardy under Amendment V of
the United States Constitution or Article I, section 9 of the state
Constitution;

(4) The [petitioner] pled not guilty and the evidence introduced at trial was
insufficient to support the conviction;

(5) The sentence imposed was in excess of the court’s jurisdiction; or

(6) There has been a significant change in the law, whether substantive or

procedural, which is material to the conviction, sentence, or other order

entered in a criminal or civil proceeding instituted by the state or local

government, and either the legislature has expressly provided that the

change in the law is to be applied retroactively, or a court, in interpreting a

change in the law that lacks express legislative intent regarding retroactive

application, determines that sufficient reasons exist to require retroactive
application of the changed legal standard.
RCW 10.73.100.

Personal restraint petitions are also governed by the rules of appellate procedure,
which work in conjunction with the statutes. Under RAP 16.4, the court will grant
appropriate relief under a personal restraint petition where a petitioner is under restraint,
and that restraint is unlawful for one of seven specified reasons. RAP 16.4(a)-(¢c).

However, even where a valid ground exists under RAP 16.4, the court will only
grant relief if such relief can be granted under RCW 10.73.090, .100 and .130. RAP
16.4(d), provides, in part:

The appellate court will only grant relief by a personal restraint petition if

other remedies which may be available to petitioner are inadequate under
the circumstances and if such relief may be granted under RCW 10.73.090

or .100.
STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
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If the Court independently reviews a petition filed more than one year after finality,
the issues within it must necessarily fall within one of three categories: 1) no exception
applies, and the issue is time barred; 2) the issue is allowed under an exception listed in
RCW 10.73.100; 3) the issue is allowed under an exception listed in RCW 10.73.090(1).

If an issue does not fall into any exception, the entire petition is dismissed. In re
Pers. Restraint of Stoudmire, 141 Wn.2d 342, 350-51, 5 P.3d 1240 (2000) (Stoudmire I).
The petitioner bears the burden of proving that an exception to the RCW 10.73.090 statute
of limitation applies. Shumway v. Payne, 136 Wn.2d 383, 399-400, 964 P.2d 349 (1998);
State v. Schwab, 141 Wn. App. 85, 90, 167 P.3d 1225 (2007).

Here, pétitioner was sentenced on June 26, 2015. Appx. A. As a result, this
personal restraint petition is well beyond the one-year collateral attack time limit. See
RCW 10.73.090(1), (3). Petitioner argues that the “newly discovered evidence” exception
under RCW 10.73.100(1) and the doctrine of equitable tolling apply to his untimely
petition. See PRP at 6, 10, 11, 15. However, as argued below, petitioner uses the newly
discovered evidence exception as a guise to present a time barred ineffective assistance of
counsel claim, and he fails to establish that his are the “narrowest of circumstances” that
justify equitable tolling. Accordingly, petitioner has not met his burden of proving that the
issue(s) in his petition fall within a recognized exception to the one-year time limit.
Shumway, 136 Wn.2d at 399-400.

Petitioner is therefore only entitled to relief if he can show a facial invalidity in the
judgment and sentence. However, he cannot do so because his claimed error cannot be
established from the face of the judgment and sentence. For example, in In re Hemenway,

147 Wn.2d at 531, the defendant claimed that no one informed him that a consequence of
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his guilty plea was mandatory community placement. As a result, the defendant argued that
his plea was not knowing, intelligent, and voluntary, thereby rendering his plea “invalid on
its face.” Id. The Washington Supreme Court rejected Hemenway’s argument, noting,
“The question is not, however, whether the plea documents are facially valid, but rather
whether the judgment and sentence is invalid on its face. The plea documents are relevant
only where they may disclose invalidity in the judgment and sentence.” Id. at 533. The
defendant’s judgment and sentence correctly reflected that he was sentenced to the period
of community placement authorized by law. Id. at 532. Because the defendant’s judgment
and sentence was facially valid, his petition was subject to the one-year limitation for
collateral review. Id. at 531-33.

Here, petitioner claims his judgment and sentence is facially invalid based on the
trial advice he received from his attorney and relied upon in deciding to plead guilty. PRP
at 15-16. Again, however, an involuntary plea does not render a judgment and sentence
facially invalid and cannot on its own overcome the one-year limitation for collateral
review. In re Coats, 173 Wn.2d at 141; In re McKiearnan, 165 Wn.2d at 782.

Petitioner cannot establish hfs judgment and sentence is facially invalid. The trial '
court had the authority to render judgment and impose the sentence. Petitioner is time

barred and not entitled to relief where his judgment and sentence is facially valid.
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2. PETITIONER FAILS TO PROVE AN EXCEPTION TO THE RCW
10.73.090 STATUTE OF LIMITATION APPLIES.

a. Petitioner’s guilty plea bars collateral attack based on his
claimed newly discovered evidence. Moreover, trial advice
does not constitute newly discovered evidence.

Petitioner relies on the newly discovered evidence exception to the RCW 10.73.090
statute of limitation to argue his petition is not time barred. PRP at 6-10. That exception
provides that the time limit specified in RCW 10.73.090 does not apply if the petition is
based [solely] on “[n]ewly discovered evidence, if the defendant acted with reasonable
diligence in discovering the evidence gnci filing the petition or motion.” RCW
10.73.100(1). Under this rule, the petitioner must show that the new evidence (1) will
probably change the result of the trial; (2) was discovered since the trial; (3) could not have
been discovered before trial by the exercise of due diligence; (4) is material and
admissible; and (5) is not merely cumulative or impeaching. In re Pers. Restraint of Lord,
123 Wn.2d 296, 319-20, 868 P.2d 835 (1994); In re Pers. Restraint of Faircloth, 177 Whn.
App. 161, 165-66, 311 P. 3d 47 (2013); In re Pers. Restraint of Reise, 146 Wn. App. 772,
781, 192 P.3d 949 (2008) (citing State v. Williams, 96 Wn.2d 215, 223, 634 P.2d 868
(1981)). The absence of any one of the five factors is grounds for the denial of relief.
Williams, 96 Wn.2d at 223; In re Faircloth, 177 Wn. App. at 166.

“Factors one through three and factor five presume or require that the challenged
conviction was the result of a #rial, not a guilty plea. The factors are difficult, if not
impossible to apply when the moving party pleaded guilty instead of standing trial.” In re
Reise, 146 Wn. App. 781-82 (emphasis in original).

Here, petitioner pleaded guilty. Appx. C. “[A] guilty plea waives or renders

irrelevant all constitutional violations that occurred before the guilty plea, except those
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related to the circumstances of the plea or to the government’s legal power to prosecute
regardless of factual guilt.” In re Pers. Restraint of Bybee, 142 Wn. App. 260, 268, 175
P.3d 589 (2007). See also, Menna v. New York, 423 U.S. 61, 63 n. 2,96 S. Ct. 241, 46 L.
Ed. 2d 195 (1975); State v. Wilson, 162 Wn. App. 409, 415-16, 253 P.3d 1143 (2011);
State v. Brandenburg, 153 Wn. App. 944, 947-48, 223 P.3d 1259 (2009), review denied,
170 Wn.2d 1009, 236 P.3d 207 (2010). This is because a defendant who pleads guilty
admits factual and legal guilt for the charged crime. See e.g., United States v. Broce, 488
U.S. 563, 570, 109 S. Ct. 757, 102 L. Ed. 2d 927 (1989). The guilty plea thus provides a
sufficient and independent factual basis for conviction and punishment. See Haring v.
Prosise, 462 U.S. 306, 321, 103 S. Ct. 2368, 76 L. Ed. 2d 595 (1983); Menna, 423 U.S. at
63 n. 2.

A claim that the potential trial evidence, never presented because the defendant
pleaded guilty, would have been constitutionally insufficient is therefore irrelevant and
precluded by the guilty plea. See State v. Carrier, 36 Wn. App. 755, 757-58, 677 P.2d 768
(1984). By pleading guilty, a defendant gives up the right to force the State to prove its
case with the potential evidence, weak or strong, and instead provides an alternate
sufficient factual basis for guilt. In re Bybee, 142 Wn. App. at 268.

In Washington, a defendant pleading guilty specifically waives the presumption of
innocence, the right to remain silent, and the right to force the State to prove guilt beyond a
reasonable doubt at a trial. CrR 4.2(g)(5). A guilty plea also waives the right to test the
State’s trial evidence by cross-examining State witnesses or presenting defense witnesses.
Id. Any defendant, including petitioner, who waives these rights and enters a guilty plea

gives up the right to force the State to prove guilt and to challenge the State’s evidence of
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guilt. In re Bybee, 142 Wn. App. at 268. Here, petitioner waived all of these rights in his
written guilty plea as well as his colloquy with the superior court. Appx. C at 2; RP 7-9.

Here, petitioner’s “newly discovered evidence” claim essentially challenges the
trial advice he received from his attorney below.? See PRP at 8-10. He claims his attorney
advised him that “if he went to trial, the prosecution could name his specific prior criminal
offenses in front of the jury in order to prove his unlawful possession of a firearm charge,”
and the “newly discovered evidence” is that “he could just stipulate that he had a prior
felony.” PRP at 8. He also argues that his “attorney advised [him] and his family that if he
went to trial, he would not get a fair trial because he is black and the jury would be middle
class and white.” Id

The case, however, did not proceed to trial. “The general rule is...that any valid
guilty plea bars collateral attack based on newly discovered evidence, just as a guilty plea
bars other attacks on the facts or evidence supporting conviction.” In re Reise, 146 Wn.

App. at 785 (emphasis in original). Petitioner argues that his plea was obtained in violation

of due process, thereby allowing withdrawal of his guilty plea to correct a manifest

2 Petitioner relies on In re Pers. Restraint of Gay, Nos. 57834-1-1, 57870-7-1, 2007 WL 4226697 (Wash. Ct.
App. December 3, 2007) (unpublished), in support of his argument. PRP at 6-10. Petitioner cites to the case
as “In re Pers. Restraint of Gay, 142 Wn. App. 1001 (2007)” and fails to identity it as an unpublished
opinion. /d. GR 14.1 provides, “Unpublished opinions of the Court of Appeals have no precedential value
and are not binding upon any court. However, unpublished opinions of the Court of Appeals filed on or after
March 1, 2013, may be cited as nonbinding authorities, if identified as such by the citing party... .” Petitioner
improperly cites to the unpublished opinion as it was filed well before 2013. Therefore, In re Gay is not
properly before this Court and should not be considered. To the extent this Court does consider the
unpublished opinion, the facts of In re Gay are distinguishable from the present matter.

3 It is unclear if petitioner is relying on this advice as part of his newly discovered evidence claim. To the
extent that he is, petitioner fails to identify what evidence was “newly discovered” regarding this advice, and
he fails to establish how such advice constitutes error. Arguments unsupported by applicable authority and
meaningful analysis should not be considered. Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801,
809, 828 P.2d 549 (1992); State v. Elliott, 114 Wn.2d 6, 15, 785 P.2d 440 (1990); Saunders v. Lloyd's of
London, 113 Wn.2d 330, 345, 779 P.2d 249 (1989); In re Disciplinary Proceeding against Whitney, 155
Wn.2d 451, 467, 120 P.3d 550 (2005) (citing Matter of Estate of Lint, 135 Wn.2d 518, 532, 957 P.2d 755
(1998) (declining to scour the record to construct arguments for a litigant)); RAP 10.3(a). See also, State v.
Stubbs, 144 Wn. App. 644, 652, 184 P.3d 660 (2008), reversed by 170 Wn.2d 117 (2010) (“[p]assing
treatment of an issue or lack of reasoned argument is insufficient to allow for our meaningful review”).
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injustice. See PRP at 12-15 (quoting In re Reise, 146 Wn. App. at 785 (“‘ A petitioner who
pleaded guilty and who subsequently seeks relief from personal restraint, on the basis of

newly discovered evidence, must show that his plea was coerced or obtained in violation of

9

due process.’”)). Petitioner’s argument, however, applies to a timely filed motion to
withdraw guilty plea. See CrR 7.8(b); RAP 16.4(d); RCW 10.73.090; RCW 10.73.100. A
claim that a plea was involuntary does not impact the facial validity of the judgment and
sentence, nor does it fall under one of the exceptions in RCW 10.73.100. See In re
Hemenway, 147 Wn.2d at 531-33; In re Coats, 173 Wn.2d at 141-42. By pleading guilty,
petitioner gave up the right to force the State to prove guilt, challenge the State’s evidence
of guilt, and exercise any trial strategy. See In re Bybee, 142 Wn. App. at 268. Petitioner
cannot rely on the newly discovered evidence exception to the statutory time bar in this
case.

Moreover, the allegedly erroneous trial advice from petitioner’s former attorney is
not evidence. Rather, it is legal advice that goes to trial strategy. Petitioner is attempting to
frame what he considers bad legal advice as newly discovered evidence to defeat RCW
10.73.090’s statute of limitations. See PRP 17-21 (arguing the same legal advice
constitutes ineffective assistance of counsel). Petitioner is not entitled to withdraw his
guilty plea in order to test out a trial strategy based on new legal advice.

“[Petitioner] cannot use the newly discovered evidence exception as a guise to
present a time barred ineffective assistance of counsel claim or to get a second opportunity
to pursue a trial strategy which the defendant originally abandoned or chose not to pursue.
Evidence is not newly discovered when it strengthens an argument or defense that could

have been presented at trial but was not.” In re Faircloth, 177 Wn. App. at 170 n. 6. See
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also, In re Pers. Restraint of Yates, 183 Wn.2d 572, 576, 353 P.3d 1283 (2015) (newly
discovered evidence exception under RCW 10.73.100(1) did not permit review of
defendant’s untimely petition, where new attorney’s “new idea for a ciaim” was not
“newly discovered evidence™).

Finally, petitioner fails to address the five prongs of the “newly discovered
evidence” test, and he fails to meet all five prongs. See Williams, 96 Wn.2d at 223; In re
Yates, 183 Wn.2d at 576. Again, his former attorney’s trial advice is not “evidence,” and
his new attorney’s new trial advice is not “newly discovered evidence.” Any new legal
advice about his ability to stipulate to prior criminal history would not change the result of
the trial, because there was no trial. Petitioner waived the right to exercise any trial strategy
by pleading guilty. If any one factor of the five part “newly discovered evidence” test is
absent, then the court need not consider whether the other factors are present. Williams, 96
Wn.2d at 223; In re Faircloth, 177 Wn. App. at 166.

Petitioner fails to demonstrate that his collateral challenge falls within the newly
discovered evidence exception. Therefore, the one year time bar precludes any relief.

b. Ineffective Assistance of Counsel is not a recognized
exception to the time bar.

Petitioner argues he is entitled to relief based on his claim of ineffective assistance
of counsel. See PRP at 17-21. The claim of ineffective assistance of counsel, however, is
not among the exceptions to the time bar. See RCW 10.73.100; In re Yates, 183 Wn.2d at
577. As held by the Washington Supreme Court in In re Pers. Restraint of Adams, 178
Wn.2d 417, 426-27, 309 P.3d 451 (2013),

We...conclude that...ineffectiveness claims are time barred because they
do not fit within any of the exceptions listed in chapter 10.73 RCW. This
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conclusion is consistent with the complete statutory framework applicable

to untimely PRPs...Here, we conclude that a proper analysis of RCW

10.73.090 and .100 requires dismissal of Adams’s ineffectiveness of trial

counsel claim as time barred.

Petitioner attempts to piggyback his ineffective assistance of counsel claim onto his
claim of newly discovered evidence under RCW 10.73.100(1).* However, “[u]lnder RCW
10.73.100, there is no notion of a claim serving as a gateway for consideration of other
claims that do not fit within one of the enumerated exceptions.” In re Coats, 123 Wn.2d at
169 (Stephens, J., concurring). RCW 10.73.100 expressly provides, “The time limit
specified in RCW 10.73.090 does not apply to a petition or motion that is based solely on
one or more of the following [enumerated] grounds[.]” (emphasis added).

Here, petitioner’s ineffective assistance of counsel claims are time barred and his

petition should be dismissed as untimely.

c. The doctrine of equitable tolling does not apply.

Petitioner claims that equitable tolling prevents application of RCW 10.73.090°s
one-year time bar. See PRP at 11-16. Petitioner’s equitable tolling argument is without
merit, because that remedy applies only in the narrowest of circumstances.

Equitable tolling “permits a court to allow an action to proceed when justice
requires it, even though a statutory time period has elapsed.” In re Pers. Restraint of
Bonds, 165 Wn.2d 135, 141, 196 P.3d 672 (2008). A petitioner who seeks to benefit from
the equitable tolling doctrine must demonstrate that the petition or amended petition was
untimely due to another’s bad faith, deception, or false assurances. Id. at 141-42, 144. See

also, In re Pers. Restraint of Haghighi, 178 Wn.2d 435, 448-49, 309 P.3d 459 (2013)

* As argued in the preceding section, however, petitioner uses the newly discovered evidence exception to the
statutory time bar as a guise to present an ineffective assistance of counsel claim.
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(“Consistent with the narrowness of the doctrine's applicability, principles of finality, and
the multiple avenues available for postconviction relief, we apply the civil standard [for
equitable tolling] and require the predicates of bad faith, deception, or false assurances.”).

Courts are, however, “reluctant to apply exceptions to legislative time limits.” In re
Bonds, 165 Wn.2d at 143. Equitable tolling is allowed only in “the narrowest of
circumstances” and “where justice requires.” In re Pers. Restraint of Carter, 172 Wn.2d
917, 928-29, 263 P.3d 1241 (2011).

Here, petitioner claims equitable tolling applies to his untimely petition, because
his “guilty plea was the result of...his attorney’s express erroneous legal advice” and
“prejudice is established due to ineffective assistance, establishing a manifest injustice
requiring the court to allow [petitioner] to withdraw his guilty plea.” PRP at 15. However,
counsel’s alleged “erroneous legal advice” did not affect petitioner’s ability to file a timely
petition or motion to withdraw guilty plea.

Petitioner was advised of the following in his judgment and sentence:

5.1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion

for collateral attack on this Judgment and Sentence, including but not
limited to any personal restraint petition, state habeas corpus petition,
motion to vacate judgment, motion to withdraw guilty pleas...or
motion to arrest judgment, must be filed within one year of the final
judgment in this matter, except as provided for in RCW 10.73.100.
RCW 10.73.090.
Appx. A at 8. Petitioner signed the judgment and sentence. /d. at 10. Petitioner also signed
the Advice of Right to Appeal, which informed him of the following:
1.1 You have the right to appeal your conviction(s). If you have entered
a guilty plea, you have waived your right to raise certain issues, as

discussed in your guilty plea statement, in an appeal...

1.2 Unless a notice of appeal if filed with the clerk of the court
‘within thirty (30) days from the entry of judgment or the order
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appealed from, you have irrevocably waived your right of
appeal.

1.3 The clerk of the Superior Court will, if requested by you, file a
notice of appeal on your behalf.

1.4 If you cannot afford the cost of an appeal, you have the right to have

a lawyer appointed to represent you on appeal and to have such parts

of the trial record as are necessary for review of errors assigned

transcribed for you, both at public expense.
Appx. E (emphasis added). Petitioner was thus advised of the time limit in which to file a
notice of appeal, personal restraint petitién and/or motion to withdraw guilty plea, and he
failed to timely file any of the above. Petitioner was advised that the Clerk of the Superior
Court would file a notice of appeal on his behalf, and he apparently decided not make such
a request.

Written notice in the judgment and sentence satisfies RCW 10.73.110’s
requirement that the court advise a defendant of the one-year time limit. State v. Robinson,
104 Wn. App. 657, 664, 17 P.3d 653 (2001). Petitioner received that notice.

Petitioner claims he asked his defense attorney to file a notice of appeal on his
behalf and she failed to do so. PRP at 9-10; Ex. F, 9. However, petitioner does not
indicate when he made this request (i.e., whether it was before or after the 30 day time
limit), and he fails to explain why (1) he did not ask the Clerk of the Superior Court to file
a notice of appeal on his behalf and (2) he did not file a motion to withdraw guilty plea or
personal restraint petition on his own. By his own admission, petitioner intended to pursue
an appeal before he conferred with appellate counsel regarding the admissibility of his
prior felony convictions. See PRP Ex. F, {{ 8, 9. Moreover, petitioner attempts to justify

the late filing of his petition by asserting his “wife was not able to obtain the funds until

recently to hire appellate counsel” which “took more than a year.” PRP Ex. F, § 10.
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Petitioner does not address how bad faith, deception, or false assurances caused the

filing of his late petition. Petitioner fails to establish that his are “the narrowest of

circumstances” where “justice requires” the application of equitable tolling. See In re

Carter, 172 Wn.2d at 928-29. Therefore, equitable tolling does not apply.
Petitioner fails to prove an exception to the RCW 10.73.090 statute of limitation

applies. Accordingly, the petition should be dismissed.

3. THE PETITION SHOULD BE DISMISSED AS PETITIONER
PROVIDES AN INADEQUATE RECORD ON WHICH TO
SUPPORT HIS CLAIMS.

Ineffective assistance of counsel must be proved by more than a petitioner's self-
serving allegations. See In re Pers. Restraint of Connick, 144 Wn.2d 442, 451, 28 P.3d
729 (2001); State v. Osborne, 102 Wn.2d 87, 97, 684 P.2d 683 (1984). Personal restraint
petitions must include a statement of facts on which the claim of unlawful restraint is based
and the evidence available to support the factual allegations. RAP 16.7(a)(2); In re Pers.
Restraint of Williams, 111 Wn.2d 353, 364, 759 P.2d 436 (1988). They must be supported
by affidavits stating particular facts, certified documents, certified transcripts and the like.
In re Williams, 111 Wn.2d at 364. If a petitioner's allegations are based on matters outside
the existing record, the petitioner must demonstrate he has competent, admissible evidence
to establish the facts entitling him to relief. In re Connick, 144 Wn.2d at 451; In re Pers.
Restraint of Cook, 114 Wn.2d 802, 813, 792 P.2d 506 (1990).

Bare assertions petitioner would not have pleaded guilty but for counsel's alleged
deficiency is not sufficient to establish prejudice. In re Pers. Restraint of Rice, 118 Wn.2d
876, 886, 828 P.2d 1086 (1992); In re Pers. Restraint of Riley, 122 Wn.2d 772, 782, 863
P.2d 554 (1993). Courts appreciate “[i]t is all too tempting for a [petitioner] to second-

guess counsel’s assistance after [an] adverse sentence....” Strickland v. Washington, 466
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U.S. 668, 689, 104 S. Ct. 2052 (1984). If the petitioner’s evidence is based on knowledge
of others, he must present their affidavits or other corroborative evidence. Affidavits must
contain matters to which the affiants may competently testify. This is because the petitioner
must prove factual allegations are based on more than speculation, conjecture or
inadmissible hearsay. In re Rice, 118 Wn.2d at 886. A mere statement of evidence the
petitioner believes will prove his allegations is not sufficient. /d. Petitions should be
dismissed when insufficient evidence is adduced to support their claims. In re Williams,
111 Wn.2d at 364; In re Pers. Restraint of Crace, 174 Wn.2d 835, 840, 280 P.3d 1102
(2012).

This Court cannot accurately assess counsel's performance from petitioner's one-
sided, self-serving version of a record he inexcusably failed to perfect. An inadequate
record precludes meaningful review. State v. Vazquez, 66 Wn. App. 573, 583, 832 P.2d
883 (1992); State v. Locati, 111 Wn. App. 222, 226, 43 P.3d 1288 (2002). As courts
cannot decide the significance of omissions unless they are credibly informed of the
missing content. See State v. Jury, 19 Wn. App. 256, 265, 576 P.2d 1302 (1978). Petitioner
failed to adduce admissible evidence in support of his conclusory allegations of plea-
invalidating failures on the part of his trial counsel, such as an affidavit from the attorney
he accuses of ineffectiveness.® Petitioner cannot successfully fill the resulting evidentiary
void by repeatedly quoting himself, for a petitioner may not support an ineffective
assistance of counsel claim through his or her own self-serving affidavits. Osborne, 102

Wn.2d at 97; In re Pers. Restraint of Reise, 146 Wn. App. 772, 789, 192 P.3d 949 (2008).

5 The declarations that petitioner does provide do not substantiate his claims. Aside from petitioner’s own
declaration, none of the other “witness” declarations discuss counsel’s alleged advice regarding the
admissibility of petitioner’s prior convictions. See PRP Ex. E, F, G, H. Moreover, petitioner’s own
declaration does not substantiate his claim that his attorney advised him that he would not get a fair trial
because he is black. Compare PRP at 20-21 with PRP Ex. F, ] 4-5.
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Petitioner’s inadequately supported claims of pre-plea ineffective assistance of
counsel should be dismissed.

4. THE PETITION SHOULD BE DISMISSED AS AN

UNREVIEWABLE MIXED PETITION.

As argued above, petitioner claims he is entitled to relief based on the “newly
discovered evidence” exception to RCW 10.73.100 as well as ineffective assistance of
counsel. Petitioner’s ineffective assistance of counsel claim fails to trigger an RCW
10.73.100 exception, thus transforming the collateral attack into an unreviewable mixed
petition. “A petition which relies upon RCW 10.73.100 to overcome the one-year time bar
in RCW 10.73.090 cannot be based upon any grounds other than the six grounds in RCW
10.73.100.” In re Pers. Restraint of Stenson, 150 Wn.2d 207, 220, 76 P.3d 241 (2003)
(citing In re Pers. Restraint of Stoudmire, 141 Wn.2d 342, 349, 5 P.3d 1240 (2000)
(Stoudmire I)). “[1]f a personal restraint petition claiming multiple grounds for relief is
filed after the one year period of RCW 10.73.090 expires, and the court determines ... at
least one of the claims is time barred, the petition must be dismissed” without any analysis
of which claims are timely and which are not. Id. (citing In re Pers. Restraint of
Hankerson, 149 Wn.2d 695, 702, 72 P.3d 703 (2003)). See also, Stoudmire I, 141 Wn.2d
at 350-51 (if an issue does not fall into any exception, the entire petition is dismissedj. The

petition here should therefore be dismissed as mixed.
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D. CONCLUSION:

This Court should dismiss the petition because it is time barred without a valid
claim to a RCW 10.73.100 exception. Additionally, the petition should be dismissed as

inadequately presented for review and mixed.

DATED: January 31, 2018.

MARK LINDQUIST
Pierce County
Prosecuting Attorney

IN A

BRITTA HALVERSON
Deputy Prosecuting Attorney
. WSB #44108

Certificate of Service: \}é \ A

The undersigned certifies that on this day she delivered by th or
ABC-LMI delivery to the attorney of record for the appellant and appellant

¢/o0 his or her attorney or to the attorney of record for the respondent and
respondent ¢/o his or her attorney true and correct copies of the document to
which this certificate is attached. This statement is certified to be true and
correct under penalty of perjury of the laws of the State of Washington. Signed
at Tacoma, Washington, on the date below.
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Case Number: 14-1-03264-3 Date: January 29, ZQ
SeriallD: £1A1BFDZ 8938-47CD-83C6BAC7E3E86909

M I | —

|
)
14-1-03264-3 44806100  JDSWCD J

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNT

STATE OF WASHINGTON,
Plaintiff, | CAUSENO: 14-1-03264-3
5.
NITHOLAS NATHANIEL MARTIN, WARRANT OF COMMITMENT
1y O Camnty Jail
2) (B(Depr. of Caretims
Defendant. | 3) [J Gther Custody

THE STATE OF WASHINGTCON TO THE DIRECTOR OF ADULT DETENTION COF PIERCE COUNTY:

WHEREAS, Judgment has been pronaunced sgainst the defendant in the Superior Court of the State of
Wacshington for the County of Pierce, that the defendant be punished as spedfied in the Judgment snd
Sentence/Ordar Modifying/Revoking Probation/Cammunity Supervision, & full and correct copy of which is
attached hereto.

[ 11 YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for
classification, canfinernent and placement as ardered in the Judgment and Sentence.
(S=ntence of confinament in Pierce County Jail).

[vj/ 2. YOU, THE DIRECTOR, ARE COMMANDED totake and deliver the defendant to
the proper officers of the Department of Corrections; and

YOU, THE PROPEF. OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
APE COMMANDED to recsive the defendant for classification, canfinement and
plecement ss ardered in the Judgment and Sentence. (Sertence of confinament in
Department of Corrections austody).

WAEFANT OF OfTice of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
COMMITMENT -1 Tacoma, Washington 98402-2171

Telephone: (253) 798-7400
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. Case Number: 14-1-03264-3 Date: January 29,
SeriallD: F1A1BFD2-8938-47CD-83C C7E3E86909 14-1-03264-3
Certified By: Kevin Stock Pierce County Clerk, Washington

[ 13 YOU, THE DIRECTOR, ARE COMMANDEL to receive the defendant for
classification, confinement and placament as ardered in the Judgment and Sentence.
(Sertence of confinement or placement not covered by Sections 1 and 2 above).

By direcrion of the

Dated: __ JuNg 2, 2015

CLERK

BRy: ‘f'//*/

DEPUTY CLERK

CEERTIFIED COPY DELIVERED TO SHERIFF

JUN 28 2088 -ru,ﬂ//tﬂputy

STATE OF WASHINGTON

County of Bierce

1, Kevin Stock, Clerk of the abov e entitled
Court, do hereby certify that this faregoing
instmmment is 8 true and carrect copy of the
arigingl now on file in my office

IN WITNESS WHEREOF, I hereunto set iy
hand and the Seal of Said Court this

day of
KEVIN STOCK, Clerk
By: DEPUty UL
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WARRANT OF Office of Prosecuting Attorney
COMMITMENT -2 . 930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400




‘ Case Number: 14-1-03264-3 Date: January 29, 2&
SeriallD: F1A1BFD2-8938-47CD-83C C7E3E86909  14-1-03264-32
Certified By: Kevin Stock Pierce County Clerk, Washington
|
i 1 2
&
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o JUN 26 2015
\“' ) .
" 5 Pierce County Clerk
[ \
6
- 7 SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
r:‘{
) 8
i
L g STATE OF WASHINGTON,
¢ 0 Plaintiff, | CAUSENO. 14-1-03264-3
vs GMENT AND SENTENCE (FJ3)
) 1 V] Prison
NICHOLAS NATHANIEL MARTIN [ JRCW 9.944 712\9.944.507 Prizon Confinement
12 Defendant. | [ ] Jail One Year or Less
[ ] Firgt-Time Offender
13 SID: 15620884 { 1 Spedal Sexial Offender Sentencing Altemnative
DOR: 02/27/1970 { 1Spedal Drug Cffender Sentencing Alternative
14 { 1 Altemastive to Confinement (ATC)
} [ ] Clerk’s Action Required, para 4.5 (SDOSA),
S & 4.7and 4.8 (SSO54) 4.15.2,53, 56 and 58
me [ ]Juvenile Decline [ ]Mamdatory [ JDiscretionary
16
1 HEARING
17 11 A sertencing hearing was held and the defendant, the deferdant's lawyer and the (deputy) prosecuting
8 attoeniey were present.
II. FINDINGS
19
There being no reezon why judgment should not be pranounced, the court FINDS:
20 —
21  CURRENT OFFENSE(S): The deferdant was fond guity m _SJUNE Zb, 2065
Sl " by[ X)plea [ ]jury-verdict{ ]benchtrialof:
22 COUNT | CRIME RCW ENHANCEMENT | DATEOQOF INCIDENT NO.
2 TYPE* CRIME
I ASSAULT INTHE SA 36.021(1)(c) F 08/15/14 142271024
24 SECOND DEGREE 9.41.010 PCSD
(E28) 9.944 530
25 9.94A 533
o ASSAULT INTHE QA.36.021(1)(c) F 08/15/14 142271024
26 SECOND DEGREE/DV 9.41.010 BCSD
E28) 9.9448 520
AL 9.944A.533
reer 10.99.020
28
JUDGMENT AND SENTENCE (JS)
(Felany) (7/2007) Page 1of 12 Office of Prosecuting Attorney
- venue S. Room
| |$-9-05897-0 s e Ko
Telephone: (253) 798-7400




. Case Number: 14-1-03264-3 Date: January 29, 2,
SeriallD: F1A1BFD2-8938-47CD-83C66AC7E3E86909  14-1-03264-3
| Certified By: Kevin Stock Pierce County Clerk, Washington
< 9 iy ASSAULT INTHE QA 36.021(1)(S) F 081514 142271024
(%] SECOND DEGREE 941010 PCSD
LB E28) 0.944 530
s 9.94.4 533
‘33;_;'1 4 v FELONY QA 46.02002)(b) 08°15/14 142271024
3 HARASSMENT O4.46.020¢(1){a)(1), 2(b) BCSD
M s (KE3248)
-
v UNLAWFUL 0.41.010 15714 142271024
6 BOSSESSION QF A 9.41.040(2)(g) PCSD
FIREARM IN THE
L SECOND DEGREE
f:._* (GGEG104)
= 8 v (F) Firearr, (D) Other deadly weapans, (V) VUCSA in s protected zone, (VH) Veh. Ham, See RCW 46.61.520,
: (JP) Juvenile present, (SM) Sexual Motivatian, (SCF) Sexual Conduct with a Child for s Fee. SeeRCW
e 9 9.54A 533(8). (f the oimeis a drug offense, include the type of drug in the secand column)
"o as charged in the AMENDED Information
& 11 [X] A special verdict/finding for use of firearm was returned on Cowumt(s) I, IT RCW 9.94A.602,
O04A 533
12 [X] The State has pleaded and proved that the arime charged in Count(s) II involve(s) damestic viclence.
[ ] Current offenses encompassing the same ariminal conduct and counting as ane aime in deteymining
13 the offender score are (RCW 9.944 589 ‘
[ ] Cther amrent convictions listed under different cause nurnbers usad in calculating the offender scare
14 are (list offense and cause number):
T 2.2 CRIMINAL HISTORY (RCW 9944 §25):
SR CRIME DATE OF SENTENCING DATE QF Ax] TYPE
16 SENTENCE COURT CRIME ADULIT } OF
JOV CRIME
17 SUSTENGION 0715198 | Slaprveron sc | 0531998 | A MISP
18 2 | OPEN CONTAINER 07-06-1998 WALTERECRO, SC 06-07-1998 | A MISD
OBST LAW ENF FEDERAL WAY MISD
9 * | orer MUNICIPAL COURT | 00" 0+2000 | A
_ PISTOL - LOADED IN FEDERAL WAY MISD
. 4 | vEmciE MUNICIPAL COURT | 10-20-2006 | A
USE/DELIVER DRUG FEDEFAL WAY _ MISD
e > | pARA MUNICIPAL COURT | [O-20-2006 | A
T § | DWLS3 I’é%LU%C.)rN MUNICIPAL | 66242012 | A MISD
22 DISTRICT COURT 1 MISD
-23-2012
DUl (TACOMA) 11-22-2012 | A
23 ROBBERY 1 02-26-1993 JEFFERSON CO, AL 03-12-1992 | A v
~ SUPERIOR. CT - . NV
24 UPCF 2 12-27-2007 DIERCE CTY 04-04-2007 | A
DANGDRUGS - NV
25 10 SS/RECPT CONT 02-26-1993 JEFFERSON CO, AL 03-12-1992 | A
14-1-03264-3 OTHER v
2 ) AssaULT 2 DV CURRENT PIERCE, WA 01514 | A
14-1-03264-3 OTHER \%
; ; lr _ - 12 ASSATULT 27 CURRENT PIERCE, WA 0/15/14 A
14-1-03264-3 OTHER NV
28 13 | FELONY HARASS CURRENT PIERCE, WA Wwivide A
JUDGMENT ANL SENTENCE (JS)
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1
U 14-1-0326%3 OTHER NV
~ ‘1 1
g 1 2 14 UDOF 270 CURRENT PIERCE, W& 0/15/14 A
M: 3 [ 1 The court finds that the following priar convictions are one offense for purposes of determining the
et offender score (RCW 9.944 525):
ri:‘ 4
o 5 23 SENTENCING DATA:

COUNT | OFFENDER | SERIOUSNESS STANDARD RANGE PLUS TOTAL STANDARD MAXIMUM
bk NO. SCORE LEVEL (rot including enhmcoments) | ENHANCEMENTS RANGE TERM
e Gncludng enhamoomonts) |

N I B v 63— 84 MONTHS 63— #4 MONTHS | 10 YRS
& II 9 v 62 — 84 MONTHS 63 — 84 MONTHS 10 YRS
” 8 I 9 v 6% - 84 MONTHS 43 — 24 MONTHS 10 YRS
L,;\ v 7 I 33-43 MONTHS 33 -43 MONTHS S YRS
o ? v 7 i} 33— 43 MONTHS 33- 43 MONTHS | 5 YRS
” 10 24[ ] EXCEPTIONAL SENTENCE. Substantial and campeiling reazans exiz which justify an exceptionsl
B sentence:
R [ Jwithin{ ]below the standard range for Count(s)
[ ] above the standard range for Count(s)
o Y [ ]The defendant and state stipulate that justice is best sarved by imposition of the exceptional sentence
abov e the standard range and the cowrt finds the exceptional sentence firthers and is consistent with
13 the interests of justice and the purp oses of the sentencing refarm act.
[ ] Aggravating factors were[ ] gipulated by the defendant, [ ] found by the cowt after the defendant
14 waived jury trial, [ ] found by jury by special interrogatary.
Findings of fact and canclusians of law are attached in Appendix 2.4. | ] Rary’s special interrogatary is
15 attached. The Proseqiuting Attarmey { ] did[ ] did not recammend a similar zentence.
2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has cansidered the total amount
16 owing, the defendant’s past, present and future ability to psy legal finandal obligations, including the
defendant’s financial rezources and the likelihood that the defendant’s status will change. The court finds
17 that the defendant has the sbility or likely future ability to psy the legs! financial obligations imposed
herein. RCW 9.904A.753,
LLy L
cerr 18 [ ]} The following extraardinary ciraurnstances exist that make restitition ingppropriate (RCW 9.944.753):
19
20 [ ] The following extracrdinary cirammstances exist that make payment of nonmandatary 1egal financial
obligations inappropriate:
21
22 2.6 [ 1FELONY FIREARWM OFFENDER REGISTRATION. The defendant committed a felany firemm
23 offense a3 defined in RCW 9.41.010.
{ ] The court considered the following factars:
ERYt oo [ ] the defendmt’s criminal histery.
[ ] whether the defendant has pregiously been found not guilty by regson of insanity of any offense in
25 this state or elsewhere,
[ 1 evidence of the defendant’ s propensity for violence that would likely endanger perzons.
26 [ ] other:
27 [ ] The court decided the defendant { ] should[ ] should not register as a felony firearmn offendar.
28
JUDGMENT AND SENTENCE {J5)
(Felany) (7/2007) Page 3 of 12 Office of Prosecuting Attorney
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II. JUDGMENT
The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1.
[ 1 The court DISMISSES Counts [ ]The defendmt is found NOT GUILTY of Counts

IV. SENTENCE AND ORDER

IT IS ORDERED:
4.1 Defendant shall pay to the Clerk of this Court: (Fieres C ounty Clerk, 930 Tacoma Ave £110, Tacoma WA 93402)
JASS CODE
RIN/RIN % Restitutian to:
¥ Restitition to:

FCTV

DNA4
PUB

(Name and Address--address may be withheld and provided confidentially to Clerk's Office).

¥ 500.00 Crime Vidim sssesanent

kY 100.00 DNA Datshase Fee

$ Court-Appointed Attarmey Fees and Defenze Costs
¥ 200.00 Criminal Filing Fee

¥ Fine

OTHER LEGAL FINANCIAL OBLIGATIONS (mecify below)
$ Other Costs far '

$ Other Costs for:
§ 809.Y ToTsL

{“fThe sbove toral does not include all restitution which may be set by later arder of the court. An agreed
restintion arder may be entered. RCW 0.94A 753, A restitution hearing:

[v] chall be set by the prosecutar.
[ ]is scheduled for
JRESTITUTION. Order Attached

[ ] The Department of Carrections (DOC) ar clerk of the court hall irmmediately izs1e 8 Notice of Payroll
Deductian. RCW 9.24A 7602, RCW 9.64A 760(8).

[3] All payments shall be made in sccardance with the policies of the clerk, canmencing immediately,

I/\ w;‘\f e uniess the court specifically sets forth the rate herein: Not less than § 20 e per month

sl e
woivel

e
A

commencdng . o PAYN . RCW 9.84.760. If the court does not sat the rate herein, the
defendant zhall repart to the clerk’ s office within 24 hours of the entry of the judgment and sentence to
set up 8 payment plan
The defendant shall repart to the clerk of the court or as directed by the clerk of the court to provide
financial and other information as requested RCW §.94A 760(T)(b)
[ ]COSTS OF INCARCERATION. Inaddition to other cogts imposed herein, the court finds that the
defendant has ar is likely to have the means to pay the costs of incarceration, and the defendant is
ordered to pay such costs at the statutary rate. RCW 10.01.160.

COLLECTION CQSTS The defendant chall pay the costs of services to collect unpaid legal financisl
ohligstions per contract or statute. RCW 36.18,190, 9.94A 780 and 19.16.500.

JUDGMENT AND SENTENCE (JS)
(Felany) (7/2007) Page 4 of 12 Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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INTEREST The financial obligations imposed in this judgment shall bear interest from the date of the
Jjudgment until payrment in full, at the rate spplicable to dvil judgrments RCW 10.82.090
COSTS ON AFYFPEAL An award of costs on appeal againgt the defendant may be added to the total legal
financial chligetions. RCW. 10.73.160.
FLECTRONIC MONITORING REIMBURSEMENT. The defendant iz ordered toreimburss
(name of electrenic raonitoring agency) st
for the cost of pretrial electranic manitaring in the amount of §
[X] DNA TESTING. The defendant zhall have a blood/iological sarnple drawn for purposes of DMA
identification analysis and the defendant shall fully cooperate in the testing. The appropriate agency, the
caumnty ar DOC, chall be respansible for obtaining the sample pricr to the defendant’ s release from
confinement RCW 43.42.754,

JHIV TESTING. The Health Department or dezignse shsll test end coumsel the defendant for HIV as
soan as possible and the defendant shall fully cooperate in the testing RCW 70.24.340.

NO CONTACT No w Combact w/ Corchnt &0 Crasten refne

The defendant shall not have contact with (narne, DOR) including, but not
lirnited to, parsonal, verbal, telephonic, written or contact through a third party for years {hot to
exceed the maximum stahitary sentence).

[ 1 Damestic Violence No-Contact Order, Antiharssernent No-Contact Order, or Sexual Aszault Protection
Order is filed with this Judgment and Sentence.

OTHER: Property may have been taken into custody in conjunction with this case. Proparty may be
retumed to the rightful owner, Am' clairn for renien of such property must be made within 90 days. After
S0 days, if you donot mske 8 daim, property may be dispozed of according to law.

(v{ All property ic hereby forfeited

[ ] Property ragy have been taken into custody in conjunction with this case. Property may berstunedto
the rightful owner. Any claim for renomn of such property rmust be made within 90 days  After 80 days, if
you donot make a claira, proparty may be disposed of according to law.

BOND IS HEREEY EXONERATED

JUDGMENT AND SENTENCE (J5)
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4.5 CONFINEMENT OVER ONE YEAR. The defendant is entenced as follows:

{(8) CONFINEMENT. RCW 0.944 589. Defendant is sentenced to the following tern of totsl
confinement in the custody of the Dep artment of Correctians (DOC):

UN‘M _B_i_mmﬂumcom 1: L{} manths on Count ']I'
(V gbf manths o Count TC lff'ﬁ manths en Cormt g ;

‘g months an Count _’_L(/ mariths on Count
A spedial finding/verdict having been entered a3 indicated in Section 2.1, the defendant is sentenced tothe
following additions! term of total confinement in the ustody of the Department of Carections:

Kf},'ryyk 3 (o rmonths on Count No :L months om Coomt No
C/’“

3;0 raanths on Count No j]: monthe on Count Mo
3 ge manths on Count No JII: monthe on Count No
I~-TH

Sentence enhancements in Counts _ chall nn
[Jconamrent D consegitive to each othar.

Sentence enhancements in Coumg'__ Ibesaved
7§ flat time [ ] subject to earned good time credit
Actual rumber of manths of total confinsment ardered is: 192 MONTHS

(Add mandatary firesrm, deadly weapons, and sexual motivation enhancement time to N cansecutively to
ather counts, see Section 2. 3, Sentencing Dats, sbove).

[ ] The confinement time on Count(s) contain(sy a mandatary roiniraum tam of

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.044 580 All counts shall be served
cancurrently, except for the partion of those counts for which there is @ special finding of a firearm, other
deadly wespan, sesual motivation, VUCSA in a protected zane, ar manufacture of methamphetamine with
juwvenile present as set forth above st Section 2.3, and except for the following coumts which shall be served

cmsecutié,:?j ’
2/ Snlne gn Cowntt (Wn  Concuwruat

The sentence herein shall nin conseqttively to all felony sentences in other csuse numbers imposed prior to
the commission of the aime(s) being sentenced The sentence herein shall nin canarrently with felany
sentences in other csuse numbers imposed after the commission of the @rime(s) being sentenced except for
the following cguse mummbers RCW 9.04A 589

Confinament shall commence immediately unless otherwise set farth here:

{c) The defendant shall receive aredit for tirne served priar to zentencing if thet confingment was solely
under this cause mrnber, RCW 9.84A 505. The time served zhall be camputed by the jail unjess the

aradit for time served pricr to sentending is specifically set forth by the court: Doc A0N
JUDGMENT AND SENTENCE (JS)
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4.6 { ] COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ardered as follows:

Coumt for months;
Count for manths;
Comt for manths;

[ ] COMMIUNITY CUSTODY (To detarmine which offenses are e}igible far ar required for community

astody see REW 9.93A70D Y A glreals Senlemced, 4o $4al. max

The defendant shall be on community custody £

Coumnt(s) 36 months for Serious Violent Offenses
Count(s) 18 months far Violent Offenses
Count(s) 12 months (for arimess againzt a perzon, drug offenses, or offenses

involving the unlawful possessian of a firearrn by a
street gang member ar associgte)

Mote: cambined term of confinement and cormunity qistody for any particular offense cannot exceed the
stantary maximum. RCW 9.64A 701

" (B) While on cammumity placement or comrnumity custody, the defendant shall: (1) repart to and be
available for contact with the assigned community carrections officer as directed; (2) wark at DOC-
approved education, employment snd/ar camrunity restinttion (service); (3) notify DOC of any change in
defendant’ s address or amployment, (4) not consume controlled substances except pursuant to lawtilly
issued prescriptions; (3) not unlawfully possess cantrolled substances while in cammumity custody; (6) not
own, use, or possess firearms or amramition; (7) pay supervision fees as detamined by DOC; (8) parfam
affirrnative acts as required by DOC to confirm camplisnce with the arders of the cowrt; (9) abide by any
additional canditions imposed by DOC under RCW 9.94A 704 and . 706 and (10) for sex offenses, submit
to electronic monitaring if imposed by DOC. The defendant’s residence location and living airangements
are subject to the priar spproval of DOC while in covmumity placement or comraunity custody.
Camrumnity custedy for sex offenders not sentenced under RCW 9.94A.712 may be extended for up to the
stantory maximum term of the sentence. Violation of cammunity aistody imposed for a sex offense may
result in additioral confinement.

The court arders that during the period of supearvision the defendant shall:
[ 1 consume no alcchol.

[ ]hsve no contsct with:
[ }remain{ ] within[ ] outside of & specified geographical boundary, to wit:

[ 1not serve in any paid or voluntesr capacity where he or she has cantrol or supervizion of minors under
13 years of age .
[ ]participate in the following arime-related treatment or counseling services:

[ }undargo an evaluation for treatment for [ ] domestic violence [ ] substance abuse
[ ] mental health [ ] anger management and fully comply with all recommended treatment.
[ ] camply with the following crime-related prohibitions:

[ ] Other conditions:

[ ] For sentences imposad under RCW ©.94A 702, other conditions, including electranic monitaring, may
be impozed during comrmmity aistody by the Indeterminate Sentence Review Board, or inan

JUDGMENT &ND SENTENCE (J5)
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emergency by DOC. Emergency conditions imposed by DOC chall not remain in effect langer than
seven warking days.
Court Ordered Treatment: If any court arders mental health or chemicsl dependency trestment, the
defendant ranst notify DOC and the defendant must release tresomerst infarmastian to DOC far the duration
of incarceration and supervision RCW 0.944 582,
PROVIDED: That under no craumnstances shall the total termn of confinament plus the tarm of community
custody actually served exceed the stahntary maximur for each offense

[ ] WORK ETHIC CAMP. RCW 9.84A 600, RCW 72.08410. The court finds that the defendant is
eligible and is likaly to qualify for work ethic camip and the court recammends that the defendant serve the
zentence gt a wark ethic camp. Upor completion of wark ethic carap, the defendant shall be relessed on
commumity custody far any remaining time of tota] confinement, subject to the conditions below. Violation
of the conditions of commmity custody may result in a returm to total confinement for the balance of the
defendant’ s remaining time of total confinement The conditions of camrmunity custody are stated sbove in
Sectian 4.6

OFF LIMITS ORDFR (known drug trafficker) RCW 10.66.020. The following areac are off limits to the
defendant while under the suparvisian of the County Jail ar Department of Carrections:

V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or metion for collatera) attack on this
Judgment and Sentence, including but not limited to any parsonal restraint petition, state habeas carpus
petition, motion to vacate judgmeant, motion to withdraw guilty ples, motion for new trial ar motion to
arrest judgment, must be filed within one year of the final judgrnent in this matter, except as provided far in
RCW 10.73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. For en offense camanitted priar to July 1, 2000, the defendant shall
remiin under the court's jurisdiction and the supervision of the Departrent of Corrections for 8 pariod up to
10 years fram the date of sentence or relesse from confinement, whichever iz langer, to assure payment of
8}l legal finsncig] cbligations unless the court extends the aiminal judgment an additianal 10 years For an
offense committed on ar after July 1, 2000, the cowrt shall retain jurisdiction over the offender, for the
purpose of the offender’ s campliance with payment of the legal finandal obligations, until the obligation is
campletely satisfied, regardless of the statgary ravirmem for the aime. RCW 9,944 760 snd RCW
0.84A.505. The clak of the court is autharized to collect impaid legal financial obligations at any time the
offender remgins inder the jurisdiction of the court for purposes of his or her legal financial obligatians.
RCW 8044 760(4) and RCW 9.94A 753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. Ifthe court hes not ordered an immediate notice
of payroll deduction in Section 4.1, you are notified that the Department of Carrections or the dlerk of the
court may issite a notice of payroll deduction without notice to you if you are mare than 30 days past due in
manthly payments in an amount equal to o graater than the smount psyable for one month. RCW

0.044 7602, Other incame-withholding action under RCW 9.94A may be taken without further notice.
RCW 9.&4A 760 may be taken without further notice. RCW 9.944 7606,

RESTITUTION HEARING.
[ ] Defendant waives any right to be prezent at any restitution hearing (sign initials):

JUDGMENT AND SENTENCE (JS)
(Felany) (7/2007) Page 8 of 12 Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
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CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violetion of this Judgment and

Sentence is punizhable by up to 80 days of confinement per violatian. Per section 2.5 of this document,

legal financial obligations are collectible by dvil means. RCW 9.94A 634,

5.6 FIREARMS. Youmust inomediately surrender any cancealed pistol license and you may nat own,
use or possess any firearm unless your right to do so is restored by a court of record (The court clerk
shall farward s copy of the defendant's driver's license, identicard, or comparsble identification to the
Department of Licenzing along with the date of conviction or caramitrment) RCW 9.41.040, 9.41.047.

57 SEX AND KIDNAFPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200.

N/A

58 [ 1 The court finds that Count

iz a felony in the cammission of which a motar vehicle was used

The clerk of the court is directed to immediately forward an Abstract of Court Recard to the Department of

Licensing, which must revoke the defendant’s driver’'s license. RCW 46.20.285.

L
s

If the defendant iz or becames subject to court-ardered menta] health or chemical dependency treatment,

the defendant must notify DOC and the defendant’ s tregtment infarrnation must be shared with DOC far

the duration of the defendant’s incarceration and supervision. RCW 9.94A_562.

JUDGMENT AND SENTENCE (J5)
(Felany) (7/2007) Page 9 of 12
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CERTIFICATE OF CLERK
CAUSE NUMBER of this case: 14-1-032&4-3

I, KEVIN STOCK Clerk of this Court, certify tht the faregoing is a full, tue and carrect copy of the Judgment and
Sentence in the abov e-entitled adion now on recard in this office.

WITNESS my hand and seal of the said Superior Cotrt affixed this date:

Clerk of said County and State, by: , Deputy Clerk

IDENTIFICATION OF COURT REPORTER

CAROL FREDERICK

Court Reparter

JUDGMENT AND SENTENCE (JS) .
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510 OTHER:

DONE in Open Cowrt and in the prasence of the defendant this date: 'TV\N{B Zp ( 2015

Wk LA~

Deputy Prozecuting Anom‘;y Astamey for efendan

Print narne: Print name: ALY [M 57'0\/0&
WSE # L0913 WsB# __ B0BDG

o AR

Defendart

Print nme:ﬂ(é[@/ﬂd M)/‘M///MM L

Voting Rights Statement: I acknowledge that I have lost my right to vote because of this felony conviction. IfI am
registered to vote, my voter registration will be cancelled.

My right to vote is provisionally restored as long 851 am not under the autherity of DOC (not serving a sentence of
confinement in the custody of DOC and not subject to cammiunity custody as defined in RCW 9,044 030). I must re-
register befors voting. The provisional right to vote may berevaoked if I fail to comply with all the terms of my legsl
financial cbligations or an agreement for the payrent of legal financal obligations

My right to vote rnay be pemanently restared by ane of the following for sach felony conviction: &) a cartificate of
discharge issied by the sentencing court, RCW 9.944 637, b) a court arder issned by the sentencing court restaring
the right, RCW 9.92.066; ©) a final cvder of discharge issuad by the indetaminate sentence review board, RCW
098.050¢, o d) acatificate of restaration issued by the govemor, ROW 9,88 020, Voting befare the right is restored
is a class C felony, RCW 294 84, 660. Registering to v ote befare the right is restored is a class C felany, RCW

204 84,140

Defendarnt’s signahure: ‘%% 4/;@ :

FILED
DEPT. 18

IN OPEN COURT
JUN 26 2015

Pierce County Clerk

JUDGMENT AND SENTENCE {J5) ,
(Felany) (‘7/’2.0@,’) Page 10 of 12 Office of Prosecuting Attorney
) 930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-217t
Telephone: (253) 798-7400
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Certified By: Kevin Stock Pierce County Clerk, Washington ﬁ‘LL Y. MM’h n

VOTING RIGHTS STATEMENT

RCW 10.64.140: After conviction of a felony, or entry of a plea of guilty to a felony, your right(to vote is
immediately revoked and any existing voter registration is cancelled. Pursuant to RCW 29A.08.520 after
you have completed all periods of incarceration imposed as a sentence, and after all community custody
is completed and you are discharged by the Department of Corrections, your voting rights are
automatically restored on a provisional basis. You must then reregister to be permitted to vote.

Failure to pay legal financial obligations, or comply with an agreed upon payment plan for those
obligations, can result in your provisional voting right being revoked by the court.

Your right to vote may be fully restored by a) A certificate of discharge issued by the sentencing court,
RCW 9.9A.637; b) A court order issued by the sentencing court restoring the right, RCW 9.92.066; ¢) A
final order of discharge issued by the indeterminate sentence review board, RCW 9.96.050; or d) A
certificate of restoration issued by the governor, RCW 9.96.020. Voting before the right is either
provisionally or fully restored is a class C felony, RCW 92A.84.660. :

I acknowledge receipt and understanding of this information:

Defendant’s signature:W%@@ //5 :

Revised April, 2015.




LLuk
e

(PN SV
tre

LiLbk

LLLU

e

13
14
15
16

17

19
20
21
22
23
24
25
26
27

28

. Case Number: 14-1-03264-3 Date: January 29, 2

SeriallD: F1A1BF02-8938-47(:D-83C€QC7E3E86'909 14-1-03264-3
Certified By: Kevin Stock Pierce County Clerk, Washington

IDENTIFICATION OF DEFENDANT

SIDNo. 15620884 Date of Birth  02/27/1970
@f no SID take fingerprint card for State Patrol)
FBINo  820818NA2 Local ID No. 20070952016
PCN Ho. 341251952 Cther ‘
Alige name, SSN, DOB: Zd/? -)‘/-5"}'6 9/ Z/Z7/7D
4
Race: Fthnicity: Sex:
[] Asian/Pacific [X] Blad/African- ] Caucasian [ ] Higpanic [X] Male
Islander American :
{1 Native American [ ] Other: {X] Nm- ] Female
Hispanic
FINGERPRINTS

I sttest that I saw the same defendant who appesred in court on this doaument affix his or herifihgerprints and
signanre thereto, Clerk of the Cawrt, Deputy Clark, <2~ Ty ——— Deted: __ o/ 267 5

DEFENDANT'S SiGNATURE: Vo bbati.  HC W;k..) '
DEFENDANT'S ADDRESS: S~ 2 S~ 9 A . £ 30/
TAORA LJA. GS 0y

JUDGMENT AND SENTENCE (J5)

(FEE my) 1:7/2007) Page 12 of 12 Office of Prosecutifg Attorngy-
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400




Case Number: 14-1-03264-3 Date: January 29, 2018
SeriallD: F1IA1BFD2-8938-47CD-83C66AC7E3E86909
Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 29 day of January, 2018

¢ b" :‘.‘ ,:"i %
- o - A
. 7 2 oef D
By /S/David Booker, Deputy. R 2 &0
. . © Qp ASHINGY A S
Dated: Jan 29, 2018 12:50 PM LS TN g
S RCE cOP

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:

https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: F1A1BFD2-8938-47CD-83C66AC7E3E86909.

This document contains 15 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Case Number: 14-1-03264-3 Date: January 29, 2018
__SeriallD: 3C9B2A91-AD26-4BD2-94

ertifled By: Kevin Stock Pierce County

\1\ TN,

14-1-03264-3 44306084  AMINF JUN 26 2015

Pierce County Clerk

....................

SUPE‘RIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 14-1-03264-3

Vs,

NICHOLAS NATHANIEL MARTIN, AMENDED INFORMATION

Defendant.
DOB: 2/27/1970 SEX : MALE RACE: BLACK
PCN#: 541251952 SID#: 15620884 DOL#: WA MARTINN309C7
COUNT I

I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the authority |,
of the State of Washington, do accuse NICHOLAS NATHANIEL MARTIN of the crime of ASSAULT
IN THE SECOND DEGREE, committed as follows: |

That NICHOLAS NATHANIEL MARTIN, in the State of Washington, on or about the 15th day

of August, 2014, did unlawfully and feloniously, under circumstances not amounting to assault in the first
degree, intentionally assault Andrew Guerrero with a deadly weapon, to-wit: a .45 caliber Ruger pistol,
contrary to RCW 9A.36.021(1)(c), that being a firearm as defined in RCW 9.41.010, and invoking the
provisions of RCW 9.94A.530 and adding additional time to the presumptive sentence as provided in
RCW 9.94A.533, and against the peace and dignity of the State of Washington.
COUNT HI

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse NICHOLAS NATHANIEL MARTIN of the crime of
ASSAULT IN THE SECOND DEGREE, a crime of'lhe same or similar character, and/or a crime based
on the same conduct or on a series of acts connected together or constituting parts of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to

separate proof of one charge from proof of the others, committed as follows:

AMENDED INFORMATION- | TnARra g Office of the Prosccuting Attorney
930 Tacoma Avenue South, Room 946
” m\&,‘,g Bue ol Tacoma, WA 98402-2171

Main Office (253) 798-7400
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Case Number: 14-1-03264-3 Date: January 29, 2018 14-1-03264-3

SeriallD: 3C9B2A91-AD26-4BD2-94703E3C185B4FCC
Certified By: Kevin Stock Pierce County Clerk, Washington

That NICHOLAS NATHANIEL MARTIN, in the State of Washington, on or about the 15th day
of August, 2014, did unlawfully and feloniously, under circumstances not amounting to assault in the first
degree, intentionally assault Conchata Gaston Martin with a deadly weapon, to-wit: a .45 caliber Ruger
pistol, contrary to RCW 9A.36.021(1)(c), a domestic violence incident as defined in RCW 10.99.020, and
in the commission thereof the defendant, or an accomplice, was armed with a firearm, to-wit: a .45 caliber
Ruger pistol, that being a firearm as defined in RCW 9.41.010, and invoking the provisions of RCW
9.94A.530, and adding additional time to the presumptive sentence as provided in RCW 9.94A.533, and
against the peace and dignity of the State of Washington.

COUNT 111

And [, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse NICHOLAS NATHANIEL MARTIN of the crime of
ASSAULT IN THE SECOND DEGREE, a crime of the same or similar character, and/or a crime based
on the same conduct or on a series of acts connected together or constituting parts of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to
separate proof of one charge from proof of the others, committed as follows:

That NICHOLAS NATHANIEL MARTIN, in the State of Washington, on or about the 15th day
of August, 2014, did unlawfully and feloniously, under circumstances not amounting to assault in the first
degree, intentionally assault Andrew Wanger-Bindara with a deadly weapon, to-wit: a .45 caliber Ruger
pistol, contrary to RCW 9A.36.021(1)(c), that being a firearm as defined in RCW 9.41.010, and invoking
the provisions of RCW 9.94A.530 and adding additional time to the presumptive sentence as provided in
RCW 9.94A.533, and against the peace and dignity of the State of Washington.

COUNT IV

And I, MARK LINDQUIST, Rrosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse NICHOLAS NATHANIEL MARTIN of the crime of
FELONY HARASSMENT, a crime of the same or similar character, and/or a crime based on the same
conduct or on a series of acts connected together or constituting parts of a single scheme or plan, and/or
so closely connected in respect to time, place and occasion that it would be difficult to separate proof of
one charge from proof of the others, committed as follows:

That NICHOLAS NATHANIEL MARTIN, in the State of Washington, on or about the 15th day
of August, 2014, without lawful authority, did unlawfully, knowingly threaten Andrew Wanger-Bindara
to cause bodily injury, immediately or in the future, to that person or to any other person, and by words or
conduct place the person threatened in reasonable fear that the thre:;t would be carried out, and that
further, the threat was a threat to kill the person threatened or any other person, thereby invoking the
provisions of RCW 9A.46.020(2)(b) and increasing the classification of the crime to a felony, contrary to
RCW 9A.46.020(1)(a)(i), 2(b), and against the peace and dignity of the State of Washington.
AMENDED INFORMATION- 2 : Office of the Prosecuting Attorney

930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-2171
Main Office (253) 798-7400
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Case Number: 14-1-03264-3 Date: January 29, 2018
SeriallD: 3C9B2A91-AD26-4BD2-94703E3C185B4FCC
Certified By: Kevin Stock Pierce County Clerk, Washington

COUNT YV

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse NICHOLAS NATHANIEL MARTIN of the crime of
UNLAWFUL POSSESSION OF A FIREARM IN THE SECOND DEGREE, a crime of the same or
similar character, and/or a crime based on the same conduct or on a series of acts connected together or
constituting parts of a single scheme or plan, and/or so closely connected in respect to time, place and
occasion that it would be difficult to separate proof of one charge from proof of the others, committed as
follows:

That NICHOLAS NATHANIEL MARTIN, in the State of Washington, on or about the 15th day
of August, 2014, did unlawfully, feloniously, and knowingly own, have in his possession, or under his
control a firearm, having been previously convicted in the State of Washington or elsewhere of a felony
that is not a serious offense as defined in RCW 9.41.010, contrary to RCW 9.41.040(2)(a), and against the
peace and dignity of the State of Washington.

DATED this 25th day of June, 2015.

PIERCE COUNTY SHERIFF MARK LINDQUIST
WAO02700 Pierce County Prosecuting Attorney

ry By: TZCY)K il Y

ROBERT YU
Deputy Prosecuting Attorney
WSB#: 40013
AMENDED INFORMATION- 3 Office of the Prosecuting Attorney

930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-2171
Main Office (253) 798-7400
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Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 29 day of January, 2018

|l|!li‘lg‘,l

weSUPER, .
13 @ et
& I
i Y 2 24
By /S/David Booker, Deputy. 3 % @é:‘: E
Dated: Jan 29, 2018 12:50 PM "‘,oSH'NGO\S\S\
',,“l@RCE C \‘\\

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 3C9B2A91-AD26-4BD2-94703E3C185B4FCC.

This document contains 3 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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P

29-15

14.1-03264-3 44906098

Superior Court of Washington
For Pierce County

No. 14-1-03264-3

State of Washington ; Statement of Defendant on Plea of
' Plaintiff Guilty to Non-Sex Offense

vs. (Felony) |
Nicholas Nathanigl Martin . (STTDFG)

<

Defendant
WIS SRR A R

I My true name is: Nicholas Nathanig_Martin
2. My age is: 45
3. The last level of education | completed GED

4, | Have Been Informed and Fully Understand That:

(a) I have the right to representation by a lawyer and that if | cannot afford to pay for a lawyer. one wil

be provided at no expense to me. My lawyer's name
is: Laura M. Groves WSBA #36809

(a) 1 am charged with the crime(s) of: Count I: Assault 2 w/FASE, Count 11: Assault 2 w/FASE, Count
111 Assault 2 w/FASE, Count 1V: Felony Harassment, Count V: UPOF 2

as set out in the Amended Information, dated. 6/26/185. a copy of which | here M/%
acknowledge previously receiving and reviewing with my lawyer. (4

(Defendant's initidls)

The elements of __ this crime X these crimes

are as set out in the Amended Information, dated 6-26-15 a copy of WWM
’ L

acknowledge previously recciving and reviewing with my lawyer.

(Defendant's initials)

Additional counts are addressed in Attachment "B”

Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 1 of 10
CrR 4.2(g) (12/2013)
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|f1 /// s
iy 5. | Understand | Have the Following Important Rights, and 1 Give Them Up by
& Pleading Guilty:
&
& (a) The right to a speedy and public trial by an impartial jury in the county where the crime was
) allegedly committed;
v (b) The right to remain silent before and during trial. and the right to refuse to testify against myself;
(c) The right at trial to hear and question the witnesses who testify against me;

) (d) The right at trial to testify and to have witnesses testify for me. These witnesses can be made to appear
e al no cxpense to0 me:
i . . ‘
1 (a) The right to be presumed innocent unless the State proves the charge beyond a reasonable doubt or |
enter a plea of guilty; ‘

) The right to appeal a finding of guilt after a trial as well as other pretrial motions such as time for trial

challenges and suppression issues.
6. In Considering the Consequénces of My Guilty Plea, | Understand That:

(a) Each crime with which | am charged carries a maximum sentence, a fine, and a
Standard Sentence Range as follows:

COUNT NO. OFFENDER [ STANDARD RANGE PLUS COMMUNITY MAXIMUM TERM AND
SCORE ACTUAL CONFINEMENT Enhancements* | CUSTODY RANGE FINIE
(not including enhancements) (Onty applicable for
crimes commitied on
or after July 1, 2000.
For crimes committed
prior to July 1, 2000,
see paragraph 6(1).)
i 9 63-84 36 18 Months 10 years/$20,000
1 9 63-84 36 18 Months 10 years/$20,000
HI 9 63-84 36 |8 Months 10 years/$20,000
Y 7 33-43 0 12 Months S years/$10,000
\Y 7 33-43 0 12 Months 5 years/$10,000

* The sentencing enhancement codes are: (RPh) Robbery of a pharmacy, (CSG) Criminal Street gang involving minor. (AE)
Endangerment while attempting to clude. The following enhancements will run consccutively to all other parts of my entire
sentence, including other enhancements and other counts: (F) Fircarm. (D) Other deadly weapon. (SM) Sexual Motivation,
RCW 9.94A. 53 3(8), (SCI') Sexual conduct with a child for a fec. RCW 9.94A.533(9). (P 16) Passenger(s) under age 16.

(b) The standard sentence range is based on the crime charged and my criminal history.
Criminal history includes prior convictions and juvenile adjudications or convictions,
whether in this state, in federal court, or elsewhere.

() The prosecuting attorney's statement of my criminal history is attached to this statement.

Unless [ have attached a different staiement, | agree that the prosecuting attorney's

Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 2 of 10
CrR 4.2(g) (12/2013)
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statement is correct and complete. 1f [ have attached my own statement, 1 assert that it is
correct and complete. [f the prosecutor and | disagree about the computation of the

offender score, | understand that this dispute will be resotved by the court at sentencing. |
waive any right to challenge the acceptance of my guilty plea on the grounds that my offender
score or standard range is lower than what is listed in paragraph 6(a). If 1 am convicted of any
¥ additional crimes between now and the time | am sentenced, | am obligated to tell the
sentencing judge about those convictions.

(d) If I am convicted of any new crimes before sentencing, or if any additional criminal history
. is discovered, both the standard sentence range and the prosecuting attorney's

Y _ recommendation may increase. Even so, my plea of guilty to this charge is binding on me.
0 1 cannot change my mind if additional criminal history is discovered even though the
standard sentencing range and the prosecuting attorney's recommendation increase or a
mandatory sentence of life imprisonment without the possibility of parole is required by
law.

o (e) [n addition to sentencing me to confinement, the judge will order me to pay $500.00 as a

' victim's compensation fund assessment and any mandatory fines or penalties that apply to
my case. If this crime resulted in injury to any person or damage to or loss of propeity, the
judge will order me to make restitution, unless extraordinary circumstances exist which
make restitution inappropriate. The amount of restitution may be up to double my gain or
double the victim's loss. The judge may also order that | pay a tine. court costs, attorney
fees and the costs of incarceration.

(f) For crimes committed prior to July 1, 2000: In addition to sentencing me to
confinement, the judge may order me to serve up to one year of community custody jf
total period of confinement ordered is not more than 12 months. [f the total pert
confinement is more than 1 2 months, and if this crime is a drug o e, assault in the
second degree, assault of a child in the second degree, or Crime against a person in
which a specific finding was made that [ or an accopysfice was armed with a deadly
weapon, the judge will order me to serve at legstone year of community custody. If this
crime is a vehicular homicide, vehicular as€ault, or a serious violent offense, the judge will
order me to serve at least two years ef community custody. The actual period of
community custody may be lope€r than my earned early release period. During the period
of community custody, | wi{ be under the supervision of the Department of Corrections, -
and | will have restrigi®ns and requirements placed upon me.

For crimes committed on or after July 1 2000: in addition to sentencing me to
confinement, under certain circumstances the judge may order me to serve up to one year of
community custody if the total period of confinement ordered is not more than 12 months,
but only if the crime | have been convicted of falls into one of the offense types listed in the
following chart. For the offense of failure to register as a sex offender, regardless of the
length of confinement, the judge will sentence mc for up to 12 months of community
custody. If the total period of confinement ordered is more than 12 months, and if the

crime [ have been convicted of falls into one of the offense typeé listed in the following
chart, the court will sentence me to community custody for the term established for that
offense type unless the judge finds substantial and compelling reasons not to do so. If the
period of earned release awarded per RCW 9.94A.729 is longer, that will be the term of my
community custody. [f the crime [ have been convicted of falls into more than one category

- Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 3 of 10
CrR 4.2(g) (12/12013) '
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of offense types listed in the following chart. then the community custody term will be based
on the offense type that dictates the longest term of community custody.

&

OFFENSE TYPE COMMUNITY CUSTODY TERM

" Serious Violent Offenscs as defined by RCW 36 months !
' 9.94A.030(45) '

Violent Offenses as defined by RCW 18 monthg
9.94A.030(54)

Citmonts
’w Crimes Against Persons as defined by RCW @

9.94A.411(2)

) Offenses under Chapter 69.50 or 69.52 RCW - 12 months
(not sentenced under RCW 9.94A.660) .
" Oftenses involving the unlawiul possession of a 12 months

fircarm where the oltender is a criminal street
gang member or associate

Certain sentencing alternatives may also include community custody.

During the period of community custody | will be under the supervision of the Department
of Corrections, and 1 will have restrictions and requirements placed upon me, including
additional conditions of community custody that may be imposed by the Department of
Corrections. My failure to comply with these conditions will render me ineligible for
general assistance, RCW 74.04.005(6)(h), and may result in the Departiment of Corrections
transferring me to a more restrictive confinement status or other sanctions.

if'1 violate the conditions of my community custody, the Department of Corrections may
sanction me up to 60 days confinement per violation and/or revoke my earned early release,
or the Department of Corrections may impose additional conditions or other stipulated
penalties. The court also has the authority to impose sanctions for any violation.

Jﬁ/A,/ 7) The prosecuting attorney will make the following recommendation to the judge:

84 months plus 108 months for firearm enhancements; Credit calculated by DOC; $500 CVPA, $200

costs, $100 DNA, $500 DAC recoupment; DV eval and follow up txmt, substance abuse eval and follow
up txmt; Forfeit any contraband in property, law abiding behavior; no contact order with victimg Wagner -
anrd-Guerrere; restitution, if any.

___The prosecutor will recommend as stated in the plea agreement, which is incorporated
by reference.

The judge does not have to follow anyone's recommendation as to senteuce. The
judge must impose a sentence within the standard range unless the judge finds
substantial and compelling reasons not to do so. | understand the following regarding
exceptional sentences:

(i) The judge may impose an exceptional sentence below the standard range if the judge finds
mitigating circumstances supporting an exceptional sentence.
(ii) The judge may impose an exceptional sentence above the standard range if [ am

being sentenced for more than one crime and | have an offender score of more

Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 4 of 10
CrR 4.2(g) (12/2013)
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than nine.
(iii) . The judge may also impose an exceptional sentence above the standard range if

the State and | stipulate that justice is best served by imposition of an

¥ exceptional sentence and the judge agrees that an exceptional sentence is

£ consistent with and in furtherance of the interests of justice and the purposes of

- the Sentencing Reform Act.

() ‘The judge may also impose an exceptional sentence above the standard range if’
the State has given notice that it will seek an exceptional sentence. the notice
states aggravating circumstances upon which the requested sentence will be

o based. and facts supporting an exceptional sentence are proven beyond a
0 reasonable doubt to a unanimous jury, to a judge if | waive a jury. or by
" stipulated facts,

I understand that il a standard range sentence is imposed upon an agreed offender score,
the sentence cannot be appealed by anyone. 1f an exceptional sentence is imposed after a
hearing, cither the State or I can appeal the sentence.

() If am not a citizen of the United States, a plea of guilty to an offense punishable as a
crime under state law is grounds for deportation, exclusion from admission to the
United States. or denial of naturalization pursuant to the laws of the United States.

@ 1 may not possess, own, or have under my control any firearm, and under federal law
any firearm or ammunition, unless my right to do so is restored by the court in which |
am convicted or the superior court in Washington State where 1 live, and by a federal court

/ﬁ/ if required. | must immediately surrender any concealed pistol license.

(k) I acknowledge that my right to vote has been lost due to a felony conviction. If | am
registered to vote, my voter registration will be cancelled. My right to vote will be
provisionally restored if, after release from confinement by the Department of
Corrections and any community custody, | reregister. That provisional right may be
revoked if'| fail to pay legal financial obligations as required. My right to vote may be
permanently restored by one of the following for each felony conviction: a) A certificate
of discharge issued by the sentencing court, RCW 9.944.637; b) A court order issued by
the sentencing court restoring the right, RCW 9.92.066; c) A final order of discharge
issucd by the Indeterminate Sentence Review Board, RCW 9.96.050; or d) A certificate
of restoration issued by the governor, RCW 9.96.020. Voting before the right is restored
is a class C felony, RCW 29A.84.660.

(N Government assistance may be suspended during any period of confinement.

(m) I will be required to have a biological sample collected for purposes of DNA
identification analysis. | will be required to pay a $100.00 DNA collection fee.

Notification Relating to Specific Crimes: If any of the following paragraphs DO NOT
APPLY, counsel and the defendant shall strike them out. The defendant and the iudge
shall initigt all paragraph that DO APPLY.

Statement o
CrR 4.2(g)

ense is a most serious offense or "strike’ as defined by RCW 994A.030, and if |

lea of Guilty (Non-Sex Offense) (STTDFG) - Page 5 of 10
2/2013)
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¥ have at least two prior convictions for most serious offenses, whether in this state, in
o ’ federal court, or elsewhere, the crime for which I am charged carries a mandatory sentence
of life imprisonment without the possibility of parole.

__ (o) The judge may senfence me as a firs e offender instead of giving a sentence
the standard range if | qualify"'under RCW 9.94A.030. This sentence-eoild include as
much as 90 days' coafinement and up to one year of com ity custody plus all of the

i conditions descfibed in paragraph (c). Additionally, th€ judge could require me to undergo
4 treatmept; to devote time to a specific occupatjefi, and (o pursue a prescribed course of
. study’or occupational training.

() The judge may sentence me under the Parenting Sentencigg Alternative if | quallfy u

L RCW 9.94A.655. If [ am eligible, the judge may OC to complete either
assessment report or a chemical dependencyScreening report, or both. If thejudge decides
to impose the Parenting Sentencin ernative, the sentence will consist of 12 months of
community custody and | wil required to comply with the gefiditions imposed by the
court and by DOC. At apy'time during community custod ¢ court may schedule a

sentepce or | failed to make satisfactory peggress in treatment, the court may order me to
serve a term of total confinement within the standard range for my offense.

_ {® If this crime involves kidnapping mvolv: inor, including unlawful imprisonment

involving a minor who is not m . 1 will be required to register where | reside, study or

work. The specific registration requirements are set forth in the "Offender Registration”
ttachment. Theser€quirements may change at a later date. | am responsible for learning
out any chafnges in registration requirements and for complying with the new

/ equirements.

(r) If this is a crime of domestic violence, | may be ordered to pay a domestic violence
assessment of up to $100.00. If I, or the victim of the offense, have a minor child. the court
may order me to participate in a domestic violence perpetrator program approved under
RCW 26.50.150.

(s) If this crime involves prostitution, or offense dssociated with hypodermic
needles, [ will be required to rgo testing for the human immunodeficiency
(HIV/AIDS) virus.

(t) The judge may sentence me under the drug offender sentencing alternative (DOSA) if
[ qualify under RCW 9.94A.660. If | qualify a e 1s considering a residential
chemical dependency treatment-based-eftérnative, the judge may order that 1 be examined
by DOC before deciding to | se a DOSA sentence. If the judge decides to impose a
DOSA sentence, it ¢ e either a prison-based alternative or a residential chemical
dependency trgatfment-based alternative.

[f the judge imposes the prison-based alternative, the sentence will consist of a period of
total confinement in a state facility for one-haif of the midpoint of the standard range, or 12
months, whichever is greater. During confinement, 1 will be required to undergo a

Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 6 of 10
CrR-4.2(g) (12/2013)
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- comprehensive substance abuse assessment and to participate in treatment. The judge will
also impose a lerm of community custody of one-half of the midpoint of the standard range.

If the judge imposes the residential chemical dependency treatment-based alternative,
the sentence will consist of a term of community custody equal (o one-half of the midpoint
of the standard sentence range or two years, whichever is greater, and I will haveA0 enter

and remain in a certified residential chemical dependency treatment progra
three to six months, as set by the court.

As part of this sentencing alternative, the court is required to schedule a progress hearing
during the period of residential chemical dependency treatmert and a treatment termination
hearing scheduled three months before the expiration of thé term of community custody.
At either hearing, bascd upon reports by my treatmengprovider and the department of
corrections on my compliance with treatment and sonitoring requirements and
recommendations regarding termination from yr€atment, the judge may modify the
conditions of my community custody or orgdér me to serve a term of total confinement
equal to one-half of the midpoint of the sfandard sentence range, followed by a term of
community custody under RCW 9.94A.701.

During the term of community gdstody for either sentencing alternative, the judge could
prohibit me from using alcobdl or controlled substances, require me to submit to
urinalysis or other testing 40 monitor that status, require me to devote time to a specific
employment or training! stay out of certain areas, pay $30.00 per month to offset the cost
of monitoring and rgquire other conditions. such as affirmative conditions, and the
conditions descrjed in paragraph 6(e). The judge, on his or her own initiative, may
order me to appear in court at any time during the period of community custody to
evaluate my/progress in treatment or to determine if | have violated the conditions of the
sentenceAf the court finds that [ have violated the conditions of the sentence or that |
havgfdiled to make satisfactory progress in treatment. the court may modify the terms of
y community custody or order me to serve a term of total confinement within the

standard range.
yEL
___(u) / Ifam subject to community custody and the judge finds that | have a chemical
dependency that has contributed to the offense. the judge may order me to participate in
rehabilitative programs or otherwise to perform affirmative conduct reasonably related to
the circumstances of the crime for which [ am pleading guilty.

(v)  Ifthis crime involves the manufacture, delivery;0F possession with the intent to deliver
methamphetamine, including its sghts=isomers, and. salts of isomers, or amphetamine,
including its salts, isomers, Salts of isomers, and if a fine is imposed, $3,000 of the fine
may not be suspended. RCW 69.50.401(2)(b).

(w)  Ifthis crime involves a violation of the 's, my eligibility for state and
federal food stamps, weltare. ucation benefits may be affected. 20 U.S.C. §
1091(r)and 21 US.C. §

(x) I understand that RCW 46.20.285(4) re hat my driver's license be revoked if the
judge finds [ used a motor vehicle in the commission of this felony.

) If this crime involves the offense etVehicular homicide while under the influence of

intoxicating liquor or any drd@, as defined by RCW 46.61.502. committed on or after
A

Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 7 of 10
CrR 4.2(g) (12/2013)
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January 1, 1999, an additional two years shail be added to the presumptive sentence for
vehicular homicide for each prior oftense as defined in RCW 46.61.5055(14).

(z) If 1 am pleading guilty to felony driving under the influence
any drugs, or felony actual physical control of a mgtervehicle while under the
influence of intoxicating liquor or any drug, in addition to the provisions of chapter
9.94A RCW, I will be required to undergo at€ohol or chemical dependency treatment
services during incarceration. | will ber€quired to pay the costs of treatment unless the
court finds that | am indigent. My dfiving privileges will be suspended, revoked or
denied. Following the period pfSuspension, revocation or denial. | must comply with
ignition interlock device requirements. In addition to any other costs of the ignition
interlock device, | will Be required to pay an additional; fee of $20 per month.

oxicating liquor or

__{aa) For the crimes of vehicular homicide committed while under the inf] f intoxicating
liquor, or any drug defined by RCW 46.6 1.520 or for vehieutar assault committed while
under the influence of intoxicating tiquor, or any dea€ as defined by RCW 46.6 1.522, or for
any felony driving under the influence (R 46.6 1.502(6)), or felony physical control
under the influence (RCW 46.6 1.5 ), the court shall add 12 months to the standard
sentence range for each child passenger under the age of 16 who is an occupant in the
defendant's vehicle. Thesg€nhancements shall be mandatory, shall be served in total
confinement, and shyhrun consecutively to all other sentencing provisions.

(bb)  For the crimes of felony driving undeptt influence of intoxicating liquor, or any drug, for
vehicular homicide while undep#fe intfluence of intoxicating liquor, or any drug, the court
may order ine to reimbursgseasonable emergency response costs up to S2;500 per incident.

(cc)  The crime of 1135 a mandatory minimum sentence
of at least years of total confineme is law does not apply to crimes

committed on or after July 24, 2005, by a juyerfile who was tried as an adult after decline of
juvenile court jurisdiction. The law dogsfiot allow any reduction of this sentence. This
mandatory minimum sentence is gof the same as the mandatory sentence of life
imprisonment without the pos$ibility of parole described in paragraph 6[n].

(dd)  1am being sentenced for two or more serj iolent offenses arising from separate and
distinct criminal conduct and the sengerCes imposed on counts and will run
consecutively unless the judge s substantial and compelling reasons to do otherwise.

____(ee)  The offense(s) | am pleading guilty to include(s iolation of the Uniform Controlled
- Substances Act in a protected zone enhaa€ement or manufacture of
methamphetamine when a juvenile-was present in or upon the premises of manufacture
1cement. | understand these’enhancements are mandatory and that they must run
ecutively to all other g¢htencing provisions.

e offense(s) | am pleading guilty to include(s) a deadly weapon, firearm, or sexual
otivation enhancement. Deadly weapon. firearm, or sexual motivation enhancements
are mandatory, they must be served in total confinement, and they must run consecutively
to any other sentence and to any other deadly weapon, fircarm, or sexual motivation
enhancements. '

Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 8 of 10
_CrR 4.2(g) (12/2013)
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' (gg)  If 1 am pleading guilty to (1) unlawful possession

4

—__(hh)

‘ (ii) If 1 am pleading guilty to the crime of unlawful

() The judge may authorize work ethic camp. To quali

Case Number: 14-1-03264-3 Date: January 29, 2018
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rearm(s) in the first or second
degree and (2) felony theft of a firearm ossession of a stolen firearm, | am
required to serve the sentences for theSe crimes consecutively to one another. If [ am

ing guilty to unlawful posSession of more than one firearm, | must serve each of
sentences for unlawfykpossession consecutively to each other. '

I may be required to register as a felony fircarm offender under RCW 9.4 1.330 and RCW
9.41.333. The specific registration requirements are in the "Felony Firearm Offender
Registration” Attachment.

ices in obtaining assistance as
defined in RCW-74.08.33 1. no assistance payment shall be made for at least six months
if this is my first conviction and foratTeast 12 months if this is my second or subsequent
conviction. This suspension gftenefits will apply even if I am not incarcerated. RCW
74.08.290. '

or work ethic authorization my
term of total confinement must be more than tw€lve months and less than thirty-six
months, [ cannot currently be either pepding prosecution or serving a sentence for
violation of the uniform controlleg-substance act and | cannot have a current or prior
conviction for a sex or violenyeffense. RCW 9.94A.690

[ plead guilty to count(s)_1, I, 11, IV &V as charged in the Amended Information,
Dated 6-26-13. | have received a copy of that information and reviewed it with my lawyer.

I make this plea freely and voluntarily.
No one has threatened harm of any kind to me or to any other person to cause me to make this plea.

No person has made promises of any kind 10 cause me to enter this plea except as set forth in this statement.

The judge has asked me to state what 1 did in my own words that make me guilty of this crime. This
is my statement:

X Instead of making a statement, | agree that the court may review the police reports and/or a
statement of probable cause supplied by the prosecution to establish a factual basis for the plea.

My lawyer has explained to me, and we have fully discussed, all of the above paragraphs and the
"Offender Registration” and/or "Felony Firearm Offender Registration” Attachment. if applicable.

I understand them all. T have been given a copy of this "Statement of Defendant on Plea of Guilty."
[ have no further questions to ask the judge.

PRI

S >
Defendant /

Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 9 of 10
CrR 4.2(g) (12/2013)
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| have read and discussed this statement with the
defendant. 1 believe that the defendant is
nd fully understands the

Y

efendant's Lawyer

Hsor3 Lavra Y -.A'Vo(/é_s 3BT

Prosecuting Attorney \

Print Name WSBA No. Print Name WSBA No. .

The defendant signed the foregoing statement in open court in the presence of the defendant's lawyer and the

undersigned judge. The defendant asserted that [check appropriate box}:

D (a) The defendant had previously read the entire statement above and that the detendant understood it in full;

The defendant's lawyer had previously read to him or her the entire statement above and that the defendant
L] (b} understood it in full; or

An interpreter had previously read to the defendant the entire statement above and that the defendant
D (©) understood it in full. The Interpreter's Declaration is included below.

Interpreter's Declaration: | am a certified or registered interpreter. or have been found otherwise qualified
by the court to interpret in the language. which the defendant
understands | have franslated and interpreted this document for the defendant from English into that language. |
have no reason to believe that the defendant does not fully understand both the interpretation and the subject
matter of this document. | certify under penalty of perjury under the laws of the state of Washington that the
forcgoing is true and correct.

Signed at (city) , (state) , on (date)

[nterpreter Print Name

[ find the defendant's plca of guilty to be knowingly. intelligently and voluntarily made. Defendant

understands the charges and the consequences of the plea. There is a factual basis for the plea. The defendant
is guilty as charged.

Dated: I{ANE 2&7 { 20';

JUN 26 2015

Pierce County  Clerk

Statement on Plea of Guilty (Non-Sex Offense) (STTDFG) - Page 10 of 10
CrR 4.2(g) (12/2013)
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 29 day of January, 2018

rridy
Lt 1,

& SUPER -

" : “. ' ’ :” C‘jt"__

St - O=

> <C @ &

-l 2 A

. N ¢ 2 B Do~ Z

By /S/David Booker, Deputy. = ‘;1’9? ‘:‘043‘::“ s

Dated: Jan 29, 2018 12:50 PM »é"»ﬁ’?f',*.*ﬁ»g@g

""‘/@RCE C |\'”\\

Fieapoaat!

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: D42E41E5-51AE-4A81-856FE5099DEO3E1B.

This document contains 10 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Certified By: Kevin Stock Pierce County Clerk, Washington PIERCE COUNTY,

August 20 2014
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

KEVIN ST
STATE OF WASHINGTON, COUNTY 4
Plaintiff, CAUSE NO. 14-1-03264-3
VS.
NICHOLAS NATHANIEL MARTIN, DECLARATION FOR DETERMINATION OF
PROBABLE CAUSE
Defendant.

ANGELICA WILLIAMS, declares under penalty of perjury:

That I am a deputy prosecuting attorney for Pierce County and I am familiar with the police
report and/or investigation conducted by the PIERCE COUNTY SHERIFF, incident number 142271024;

That the police report and/or investigation provided me the following information;

That in Pierce County, Washington, on or about the 15th day of August, 2014, the defendant,
NICHOLAS NATHANIEL MARTIN, did commit the crimes of Assault in the First Degree (two counts),
Assault in the Second Degree, Felony Harassment, and Unlawful Possession of a Firearm in the Second
Degree.

On August 15, 2014, law enforcement was dispatched to a person with a weapon call. When
Deputy Andrew Guerrero arrived at the apartment complex an individual, later identified as the
defendant, fired shots towards the deputy’s vehicle and the vehicle of the defendant’s wife Conchata
Gaston-Martin.

Detective Sgt. Chris Adamson interviewed Conchata who stated that she got into a verbal
argument with the defendant because he was driving drunk. The defendant tried to leave in their
Cadillac but she got into her Tahoe and cut him off. The defendant exited the Cadillac and started
pounding on the window of her Tahoe. The defendant then got into a verbal altercation with a
resident of the apartment complex, later identified as Andrew Wanger. Conchata grabbed the keys to
the Cadillac from the defendant’s hand and left in the Tahoe. She returned with her son , Richard
Young, to retrieve the Cadillac from its location. Young left in the Tahoe and as Conchata was
exiting the parking lot, Deputy Guerrero pulled in. Conchata denied hearing any gun shots.
Conchata said she owns a .45 caliber Ruger that she keeps in a safe.

Detective Sgt. Adamson also interviewed Richard Young. Young confirmed that his mother
asked him to help her retrieve the Cadillac because the defendant was driving drunk. Young
confirmed that he heard two gunshots but did not associate them with the defendant. Young stated
that he knew the defendant sometimes carried a .45 Ruger pistol.

Detective Sgt. Adamson then interviewed Andrew Wanger. Wanger stated that he was at the
apartment complex visiting his children and girlfriend. He said he saw the Tahoe blocking the path
of the Cadillac and observed the defendant exit the Cadillac and start punching the window of the
Tahoe. Wanger said the defendant punched the window at least 10 times while yelling “Bitch you

Office of the P ting Att
DECLARATION FOR DETERMINATION 930 Tacoma Avenue South, Room 945
OF PROBABLE CAUSE -1 Tacoma, WA 98402-2171

Main Office (253) 798-7400
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better let me in.” Wanger told his girlfriend to call 911. Wanger informed the defendant the police
were on the way. The defendant turned his attention to Wanger and told him to get back inside the
house, that he was going to kill him, and that he was going to shoot him. The defendant continued to
advance and Wanger said he froze in fear but that he also did not want to retreat because he did not
want the defendant to follow him and harm his family. Wanger said the defendant came within
several feet and then pulled a pistol from his belt, pointed it at Wanger’s face and said he was “going
to blow his fucking brains out and he was going to put his brains on the wall and he should have
minded his own business.” Wanger stated he believed he was going to die and was able to flee into
his apartment. Wanger continued watching the defendant. He stated he saw Conchata get into the
Cadillac and that the defendant began moving toward the Cadillac making threats. He watched both
the Cadillac and the Tahoe drive away and a patrol vehicle, later identified as Deputy Guerrero’s
vehicle, enter the parking lot. Wanger saw the defendant draw the pistol and fire two rounds at the
vehicles. Wanger could not confirm which vehicle the defendant was shooting at because they were
so close together. Another witness also observed the defendant take aim and fire at the vehicles.

Deputy Guerrero reported that he responded to the call and as he entered the apartment
complex with his emergency lights activated he saw both the Tahoe and the Cadillac approaching.
Deputy Guerrero stated that he saw the defendant about 100 feet away with a pistol in his hand.
Deputy Guerrero saw the defendant raise the pistol toward him and fire two rounds. Deputy
Guerrero immediately ducked below his dashboard and accelerated the patrol vehicle to within ten
feet of the defendant. Deputy Guerrero drew his weapon and ordered the defendant to put his hands
up. The defendant responded “fuck you” and said “you better kill me.” Tacoma Police Officer Paul
Jagodinski arrived on the scene to assist.

Deputy Guerrero and Officer Jagodinski approached the defendant to detain him. Although
the gun was already on the ground, the defendant ignored the orders from law enforcement to get on
the ground. It appeared to Officer Jagodinski that the defendant was leaning towards his gun so the
officers grabbed the defendant and pulled him to the ground. Even while on the ground, the
defendant did not voluntarily put his arms behind his back. The defendant admitted the gun on the
ground was his gun. When the defendant was placed inside of Deputy Guerrero’s vehicle, the
defendant began to kick the passenger side window. Law enforcement removed the defendant from
the vehicle and hobbled him with a cord. The defendant then began spitting inside of the patrol
vehicle and yelling derogatory statements at the officers.

Law enforcement confirmed that the defendant has a felony conviction for unlawful
possession of a firearm.
I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.
DATED: August 20, 2014
PLACE: TACOMA, WA

/s ANGELICA WILLIAMS
ANGELICA WILLIAMS, WSB# 36673

Office of the Prosecuting Attorne
DECLARATION FOR DETERMINATION 930 Tacoma Avenue So::th, Room 942
OF PROBABLE CAUSE -2 Tacoma, WA 98402-2171

Main Office (253) 798-7400
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 29 day of January, 2018
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Kevin Stock, Pierce County Clerk = F ¢ - ?:-:
. :Quu-'i) B o S “;3 >
By /S/David Booker, Deputy. - @? _ﬂ@};‘ s
Dated: Jan 29, 2018 12:50 PM %@SH'NGO&@
’,’x_,IERCE O “\\\’-

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:

https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm,

enter SeriallD: 94B0770E-047F-44B4-932AE3FAQ0ECS5DDE.

This document contains 2 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.
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Notice/Advice of Collateral Attack
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JUN 26 2015

Picrce COunty Clerk

SUPERIOR. COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plairtiff, | CAUSE NO. 14-1-03264-3
TE.
MICHOLAS NATHANTEL MARTIN ADVICE OF RIGHT TO APPEAL
Defendart.
RIGHT TO APPEAL

Judgrnent and Sentence having been entered, you are now advised that:

1.1 You have the right to anpeal your conviction(s). If you have entered s guilty plea, you have waived your
right toraise certsin izsues, as discussed in your guilty plea statement in an appeal. Youhave aright to
appeal any sentence that is outside the standard ﬂezm:«nce range. You alsohave aright to appeal nulings on
other post convictions motions ss listed in Rules of Appeliate Procedure 2.2,

1.2 Unless anotice of appeal is filed with the clerk of the court within thirty (30) days from the entry of
judgment ar the arder appealed fram, you have irevocably waived your right of appeal.

1.2 The clark of the Supericr Court will, if requested by you, file & notice of app=al on your behalf.

1.4 If you cannot afford the cost of an appesl, you have the right tohave g law yer appointed to represent you
on appeal and to have auch parts of the trial record as are necessary for review of etrars ascigned
wransaribed far you, both at public expense.

Office of Prosecuting Attorney
1 0 _ 930 Tacoma Avenue S. Room 946
ADVICE OF RIGHT TO APPEAL - 1 Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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ACKNOWLEDGAMENT

Regarding the faregoing sdvice of rny “Right to Appeal™

1. I understend theze rights; and
2. I waive formal reading of these rights, and
2 T ackniowledge receipt of a true copy of these rights.

DATE: é{;é [45 DEFENDANT:

DATE: SJUNE Zb, 2015 JUDGE:

ADVICE OF RIGHT TO APPEAL - 2

Stanley J. Rumbaugh

T 18
DEPYT.
/{;OPEN COUR

e

| Jun 26 2019

\\ picrce County Clerk

............

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office.

IN WITNESS WHEREOF, | herunto set my hand and the Seal of said
Court this 29 day of January, 2018
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By /S/David Booker, Deputy. z
Dated: Jan 29, 2018 12:50 PM = %

«, 14n0

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to:
https://linxonline.co.pierce.wa.us/linxweb/Case/CaseFiling/certifiedDocumentView.cfm;,

enter SeriallD: F339B2A7-4372-4680-9C80BDA231B4B4AS.

This document contains 2 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court.




PIERCE COUNTY PROSECUTING ATTORNEY
January 31, 2018 - 1:15 PM

Transmittal Information

Filed with Court: Court of Appeals Division Il
Appellate Court Case Number: 50516-9
Appellate Court Case Title: Personal Restraint Petition of: Nicholas Martin

Superior Court Case Number:  14-1-03264-3

The following documents have been uploaded:

« 505169 Personal_Restraint_Petition _20180131131511D2122201 0918.pdf
This File Contains:
Personal Restraint Petition - Reply to Response to PRP/PSP
The Original File Name was Martin PRP Response.pdf

A copy of the uploaded files will be sent to:
« corey@coreyevanparkerlaw.com
Comments:

Sender Name: Heather Johnson - Email: hjohns2@co.pierce.wa.us
Filing on Behalf of: Britta Ann Halverson - Email: bhalver@co.pierce.wa.us (Alternate Email:

PCpatcecf@co.pierce.wa.us)

Address:

930 Tacoma Ave S, Rm 946
Tacoma, WA, 98402

Phone: (253) 798-7875
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