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1. INTRODUCTION 

 Appellants bring this appeal to redress due process violations that 

are resulting in the taking of their water rights.  The Department of 

Ecology and the City of Napavine are in the process of transferring 

Appellants’ water rights under Groundwater Certificate 1726 to the City, 

but have done so without the consent of Appellants and without having 

provided any actual or direct notice to Appellants that their water rights 

were being applied for transfer to Napavine, and without paying 

compensation to Appellants. 

 There has been a long series of errors by Ecology in reviewing and 

processing Napavine’s application to transfer Certificate 1726 which 

violate multiple statutes in the Water Code at Chapter 90.03 RCW; violate 

Regulation of Groundwaters at Chapter 90.44 RCW; are noncompliant 

with Chapter 508-12 WAC; and violate Appellants’ constitutional rights.  

 Respondents’ contend they have no obligation to correct the errors 

because Appellants did not protest a 2007 newspaper publication or appeal 

a 2012 Report posted on Ecology’s website, despite no direct or due 

process notification of these actions having ever been provided to 

Appellants.  If the Trial Court and Pollution Control Hearings Board’s 

decisions are allowed to stand, this will set a chilling precedent that will 

open the door to water right transfer schemes that take the property of 
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unsuspecting water right holders without due process notice or 

compensation.  

2. ASSIGNMENTS OF ERROR 

2.1 The PCHB erred by determining Ecology’s February 5, 
2016 letter did not relate to the issuance or modification of 
a permit or certificate and was not reviewable under RCW 
43.21B.110(1)(d). 

 
2.2 The PCHB erred by failing to review Petitioners’ appeal of 

Ecology’s February 5, 2016 letter as an “as applied” 
constitutional challenge to review procedural and due 
process defects. 

 
2.3 The Trial Court erred by deciding that Petitioners were not 

entitled to relief under RCW 34.05.570(3)-(4) from the 
PCHB’s Order on Summary Judgment. 

 
2.4 The Trial Court erred by failing to find that Ecology 

violated the constitutional rights of Petitioners through its 
failures to perform duties required by law to be performed: 

 
2.4.1 The Trial Court erred in determining Ecology’s 

“good faith” acceptance of Napavine’s water 
transfer/change application was proper, instead of 
its “duty to investigate” the application as required 
by RCW 90.03.290(1). 

 
2.4.2 The Trial Court erred by determining Ecology’s 

acceptance of Napavine’s water transfer/change 
application which failed to contain Petitioners’ 
signatures did not render the City’s application void 
or invalid. 

 
2.4.3 The Trial Court erred by determining the 

cancellation of Napavine’s Preliminary Permit in 
2011, by operation of RCW 90.03.290(2), did not 
terminate Ecology’s authority to continue 
processing Napavine’s application. 
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2.4.4 The Trial Court erred by determining the erroneous 

legal descriptions in both the 2007 newspaper 
publication to change/transfer Certificate 1726 and 
the 2012 web-posting of the Report of Examination 
provided sufficient legal notice to Petitioners and 
granted agency authority for the actions that the 
notices claimed to describe. 

 
2.4.5 The Trial Court erred by determining that Ecology 

and Napavine had no duty to provide due process 
notice to Petitioners to inform them their water 
rights under Certificate 1726 were being considered 
for change and transfer to the City of Napavine. 

 
2.5 The Trial Court erred by failing to grant the relief 

Petitioners sought under RCW 34.05.570(4):  an Order to 
Ecology to return Napavine’s defective application back to 
the applicant, as required by RCW 90.03.270.  

 
3. ISSUES RELATED TO ASSIGNMENTS OF ERROR 

3.1. Did the PCHB have jurisdiction under RCW 
43.21B.110(1)(d) to address Petitioners’ appeal of Ecology’s letter-
decision dated February 5, 2016?     

 
3.2 Did the PCHB have jurisdiction under the authority of an 

“as applied” constitutional challenge to address Petitioners’ issues 
concerning Ecology’s procedural and due process defects in processing 
Napavine’s application?    

 
3.3 Was the Trial Court required to grant Petitioners relief 

under RCW 34.05.570(3)-(4) from the PCHB’s Order, which Order failed 
to address prima facie violations of Petitioners’ constitutional rights?   

 
3.4 Were Appellants’ rights violated due to Ecology’s failures 

to perform duties required by law, including: 
 
 3.4.1 Ecology’s failure to use the “duty to investigate” 

standard to review Napavine’s application as required by RCW 
90.03.290(1); 
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 3.4.2 Ecology’s failure to require Napavine to obtain 
Petitioners’ signatures on the City’s applications; 

 
 3.4.3 Ecology’s failure to terminate the processing of 

Napavine’s application when the City’s preliminary permit was canceled 
in 2011 by operation of RCW 90.03.290(2); 

 
 3.4.4 Ecology’s failure to require publication of complete 

and correct legal descriptions in the notice of Napavine’s change 
application and Report of Examination for Certificate 1726; and/or 

 
 3.4.5 Ecology’s failure to neither require nor provide any 

direct or due process notice to Petitioners of agency notices and actions 
concerning changes to Water Certificate 1726.    

 
3.5 Is Ecology required by RCW 90.03.270 to return 

Napavine’s defective application back to the applicant?  
 

4. STATEMENT OF THE CASE   

 4.1 Origins of Groundwater Certificate 1726 

 In 1952, Appellant Mike Hamilton’s Grandfather, Frank B. 

Hamilton, applied for and subsequently procured the water right that is the 

subject of this appeal (CP 159), referred to herein as Certificate 17261.  

The later construction of Interstate 5 through Lewis County bisected the 

Hamilton land.  A review of the 1952-1954 water records identify that at 

least one of the original three wells and more than half of the place-of-use 

                         
1 Petitioners’ original appeal also includes Surface Water Certificate 5605; 
however, on the basis that Ecology conceded error because no public notice had 
been published for that change application (CP 16, 43-44) and stated it would 
voluntarily rescind the Change Application for 5605 (CP 128), the issue was not 
further briefed. 
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acreage from Frank Hamilton’s original water certificate 1726 are located 

on what is now the east side of I-5 (CP 129-130, 154-160). 

 Al Hamilton, the son of Frank Hamilton, and Appellant Mike 

Hamilton’s Father, continued to beneficially use the water from Certificate 

1726 on his land lying on the east side of I-5.  This land along with its 

accompanying water rights were passed from Frank Hamilton to Al 

Hamilton and now to Appellant Mike Hamilton and other Al Hamilton 

heirs operating as Hamilton Corner I LLC.  The Frank Hamilton land on 

what is now on the west side of Interstate 5 was eventually passed to Betty 

Hamilton and other heirs operating as Hamilton’s Walnut Shade LLC.  All 

of the subject lands are now in the city limits of Napavine. 

 Although the original Frank Hamilton land has been bequeathed to 

different family members, the water right is undivided.  Per RCW 

90.03.380, water rights attach to and run with the land.  Ecology has 

attempted to confuse and complicate, and asserted in briefing below that 

Appellants have not proven their right to Certificate 1726, yet Ecology 

produced no evidence to indicate any prior enacted changes to, or 

relinquishment of, any of Appellants’ water rights under 1726 or any other 

Certificate.  Respondents provided nothing to contradict the information 

Petitioners submitted into the record explaining and illustrating the 

geographic boundaries of Certificate 1726 overlaid onto their property (CP 
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129-130, 154-160; AR 357-358).  Napavine also agrees that Appellants 

are successors in interest to the land previously owned by Frank Hamilton 

(CP 87, l 9).  In any event, it is Napavine who is the applicant to change 

the water right and had the responsibility to submit a correct application, 

and prove that other water rights would not be impaired because of the 

City’s change application (RCW 90.44.100(2)(c)-(d). 

 4.2 Application to Change Groundwater Certificate 1726 

 In 2004, Napavine submitted its change application which 

contained Betty Hamilton’s signature indicating that she owned all of the 

land at the existing points of withdrawal and places of use of the water 

right to be transferred (AR 126-128)2.   Ecology accepted this information 

on “good faith” (AR 6) instead of the “duty to investigate” the application 

as required both by RCW 90.03.2903 and Ecology’s own regulatory 

procedures to review and verify an application upon submittal to confirm 

basic ownership information (AR 90-93, 334). 

 Had Ecology reviewed its own agency records for Water 

Certificate 1726 and easily-available assessor property information, it 

would have seen that Betty Hamilton did not own all of the place-of-use 

                         
2 Excerpts from the cited Administrative Record (AR) are appended hereto. 
 
3 RCW 90.44.060 clarifies that applications to appropriate groundwater utilize 
the surface water application procedures in RCW 90.03.250 – 90.03.340. 
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land or all of the original withdrawal points, which instead was owned by 

Hamilton Corner I LLC (CP 129-130, 154-160; AR 357-358).   Ecology 

would have also seen in its records that there were no previous changes to 

Certificate 1726 to indicate any transfer of ownership or relinquishment of 

Appellants’ rights.  Respondents offered no evidence to the contrary. 

 Ecology’s procedure for processing water change applications 

requires signatures on the application from all persons holding an 

ownership interest in either the water right or the land on which the well(s) 

or place-of-use is located that is sought to be changed by the transfer 

application.  In fact, Ecology’s policy states that an “application or form 

without appropriate signatures cannot be processed.” (AR 90).  Appellants 

contend that without their signature on Napavine’s application to change 

the water right, the City’s application was invalid and Ecology had no 

authority to begin processing it.   

 4.3 Publication of Notice for Napavine’s Application 

 The published notice in 2007 of Napavine’s application to transfer 

Water Certificate 1726 (AR 271) contained an incomplete legal 

description by omitting the Township and Range of the location that the 

water right was proposed to be transferred to.  Ecology does not deny this 

error.  The notice also identified that 27 irrigated acres were the subject of 

the change application even though the original Certificate 1726 is for a 
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total of 57 irrigated acres (CP 159).  Ecology does not deny that the 

published notice to change the water right identified 27 acres, not 57 acres.   

 4.4 Preliminary Permit for Change of Certificate 1726 

 In 2008, Ecology issued Napavine a preliminary permit to 

withdraw the water necessary for testing to identify impacts (AR 273-

277).  Per RCW 90.44.100(2)(d), the requested change to Certificate 1726 

must not impair other existing rights.  Under RCW 90.03.290(2)(a), these 

preliminary permits expire in three years.  In 2011, the City was 

specifically notified by letter that its permit for the change application had 

expired, was canceled, and explicitly told it must resubmit its application 

(CP 296).  Ecology states this letter was a ministerial error (CP 118-119), 

but offered no proof to support that claim, produced no documentation that 

Napavine had fulfilled all of the preliminary permit requirements, and in 

particular provided no information that showed impacts to Appellants’ 

water rights were analyzed at all  (CP 48; AR 63-69 – wherein the ROE’s 

reference to “Hamilton” refers only to the Betty Hamilton/Walnut Shade 

wells and water usage).  Ecology identified no authority that allows any 

alternative interpretation of RCW 90.03.290(2)(a) that could authorize 

reinstatement of an expired permit.  As such, the subsequently-issued 

Report of Examination is also invalid since it is based upon an expired and 

canceled permit. 
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 4.5 Report of Examination to Change Certificate 1726 

 A year past the cancellation of the preliminary permit, Ecology 

issued the Report of Examination (“ROE”) (AR 56-73), as if Napavine’s 

preliminary permit had not already been canceled (CP 296).  The ROE 

also has errors in its legal description:  Not only does it consist of a 

different legal description and acreage size than what was published in the 

2007 newspaper notice, but it also misidentifies the new Well 6 location 

(see AR 71, stating Well 6 is in Section 9, T.13N, R.2W, but that location 

is several miles north of Napavine, see CP 136).  The Report of 

Examination fails to authorize water withdrawal from Well 6, and does not 

authorize any usable point of withdrawal. 

 Appellants received no notice of the Report of Examination either, 

even though it purports to authorize the City to begin water withdrawal 

using all of the Certificate 1726 water rights that Ecology deemed were 

available from that water right (AR 71), and as such would leave nothing 

remaining for Appellants’ undivided share of this water right.  This is a 

taking of Appellants’ water right (or could result in an over-appropriation 

of the resource).  Fortunately, that has not yet fully occurred, because (1) 

Napavine did not begin to use any of the water from this water right until 

2015 after construction of its new water system was completed (AR 303); 

(2) Napavine has yet to commence full use of the water due to water 
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discoloration problems with the well water source of the changed 

withdrawal point location4; and (3) Presently the ROE is only an inchoate 

right for which the City must first prove it is beneficially using the water, 

which is not expected until at least Year 2022 (AR 303).  Perfection of the 

changed water right would not occur until after a Superseding Certificate 

is recorded with the Auditor (AR 344-345). 

 4.6 Administrative Appeal 

 Appellants had no idea anything that could affect their undivided 

share of Certificate 1726 was occurring until 2015 during the course of 

discussions with the City about Appellants’ other water rights which are 

not at issue here.  Napavine’s attorney told Appellants’ attorney to take 

this matter up with Ecology (AR 11).  The staff of Appellants’ attorney 

proceeded to contact Ecology about what Appellants assumed was a 

misunderstanding (AR 8-11).  However instead of a meeting to discuss the 

matter, Ecology sent a letter via email on February 5, 2016 (AR 5-6) 

identified as Ecology’s “conclusion” (AR 7) and stated that because 

Appellants had not brought their concerns at the time the application was 

published in 2007 or ROE posted online in 2012, that no corrections 

would be made and Ecology’s decision would stand (AR 6).   

                         
4 Refer to Hamilton Corner I LLC v. City of Napavine, Court of Appeals No. 49507-4-II. 
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 Appellants timely appealed Ecology’s 2/5/16 letter-decision to the 

PCHB under the authority of RCW 43.21B.110(1)(d), on the basis that 

Ecology’s letter and accompanying email was a final decision that 

“pertained to” the issuance or modification of a permit and certificate, and 

“related decisions” made pursuant to Chapter 508-12 WAC5.  

Respondents sought and prevailed on summary judgment. 

4.7 Appeal to Superior Court  

 Appellants next appealed the PCHB’s Order on Summary 

Judgment to the Superior Court, as authorized by RCW 34.05.570(3), and 

further appealed under RCW 34.05.570(4) of an “other agency action … 

not reviewable under subsection … (3)”  The “other agency action” 

appealed by Petitioners was Ecology’s refusal to perform a duty required 

by law to return Napavine’s defective application back to the Applicant, 

per RCW 90.03.270 (CP 6-7; VR 7-9) wherein Ecology’s decision was 

conveyed through the Department’s 2/5/16 letter (AR 5-7).   

                         
5 The hearings board shall only have jurisdiction to hear and decide appeals from the 
following decisions of the department … (d) … the issuance, modification … of any 
permit, certificate, or license by the department…. RCW 43.21B.110(1) (emphasis 
added). 
 
All final written decisions of the department of ecology pertaining to permits … and 
related decisions made pursuant to this chapter [Administration of Surface and 
Groundwater Codes] shall be subject to review by the pollution control hearings 
board in accordance with chapter 43.21B RCW.  WAC 508-12-400 (emphasis 
added). 



 12 

 4.8 Due Process and Constitutional Rights Violations 

 Ecology’s erroneous processing of Napavine’s application and 

continued refusal to return Napavine’s defective application has caused 

violations of Appellants’ constitutional rights.  Appellants are not merely 

the “general public” for whom a newspaper publication, website posting, 

and inaccurate legal descriptions may afford adequate notice.  As the 

owners of land in the place-of-use and withdrawal points of the water right 

sought to be changed, Appellants were necessary signatories to 

Napavine’s water right change application (CP 90).   Also, as holders of 

the subject undivided water right, they are to receive direct and correct 

notice of Ecology’s actions that could affect their ownership interests in 

the water right proposed to be transferred to Napavine (discussed infra at 

pp. 38-43).  

5. SUMMARY OF ARGUMENT 

 The Pollution Control Hearings Board declined its authority under 

RCW 43.21B.110(1)(d) to consider Petitioners’ appeal of Ecology’s 

2/5/16 letter which conveyed the Department’s decision that it would not 

be making any corrections to Napavine’s defective application and ROE.  

The PCHB also declined to consider Petitioners’ Petition for Review as an 

“as-applied” constitutional challenge stemming from Ecology’s numerous 

errors in reviewing and processing Napavine’s application. 
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 The PCHB asserted it was without jurisdiction to hear Petitioners’ 

appeal, and on that basis dismissed the case without taking any oral 

argument, not even on the summary judgment motions, and without 

making any decision on Petitioners’ issues other than deciding it did not 

have jurisdiction to consider the matter (CP 9-17).   

 After first exhausting administrative remedies (CP 141-143; VR 9-

10) by petitioning the PCHB, Petitioners (now the Appellants) appealed to 

Superior Court, both under RCW 34.05.570(3) to reverse the PCHB’s 

Order on Summary Judgment, as well as under the authority of RCW 

34.05.570(4) which sought review of “other action agency.”  The “other 

agency action” on appeal was Ecology’s decision, rendered through its 

February 5, 2016 letter, that no corrections to Napavine’s application and 

subsequent Report of Examination would be made (CP 6-7; VR 7-9). 

 Regardless of the PCHB’s ruling that it did not have jurisdiction, 

per RCW 34.05.570(4) the Trial Court “shall” review “agency action not 

reviewable under [RCW 34.05.570](2) or (3)”, and in particular shall 

review other agency actions where a person’s “rights are violated by an 

agency’s failure to perform a duty that is required by law to be performed” 

and grant relief if the agency action is unconstitutional.  The Trial Court 

ruled on Petitioners’ issues which the PCHB had declined to hear, but 



 14 

made errors of law and errors applying facts to the law in its consideration 

of Petitioners’ appeal. 

 The defects in Napavine’s application and Ecology’s processing of 

it have deprived Appellants of due process and have commenced the 

taking of their water rights.  The Petitioners sought relief under the 

authority of RCW 34.05.570(3)-(4), for the Trial Court to order Ecology to 

return Napavine’s defective application back to the City for correction as 

required by RCW 90.03.270 (CP 6-7).   

 This Court has a de novo standard to review questions of law and  

“sits in the same position as the superior court and reviews the Board’s 

decision by applying the standards of review in RCW 34.05.570….”   

Agency action is subject to reversal if the agency's order is 
outside its statutory authority or jurisdiction, if the agency 
has erroneously interpreted or applied the law, if the 
agency's order is not supported by substantial evidence, or 
if the agency's decision is arbitrary or capricious. RCW 
34.05.570(3)(b), (d), (e), (i); Port of Seattle, 151 Wn.2d at 
587-89. Under the "error of law" standard, the court 
engages in a de novo review of the agency's legal 
conclusions. RCW 34.05.570(3)(c), (d); City of 
Redmond v. Cent. Puget Sound Growth Mgmt. Hearings 
Bd., 136 Wn.2d 38, 45, 959 P.2d 1091 (1998). 

 
Fort v. Dep’t of Ecology, 133 Wn.App 90, 95, 135 P.3d 515 (2006). 
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6. ARGUMENT 

6.1. The PCHB had Jurisdiction under RCW 
43.21B.110(1)(d) to Address Petitioners’ Appeal of 
Ecology’s 2/5/16 letter (Issue 3.1; Error 2.1)   

  
 Ecology moved for summary judgment to dismiss Appellants’ 

appeal to the PCHB in its entirety, asserting that the Department’s 

February 5, 2016 letter-decision, which was transmitted as Ecology’s 

“conclusion” (AR 7) was not an appealable decision over which the 

PCHB has jurisdiction under RCW 43.21B.110.  The PCHB agreed with 

Ecology, giving several reasons, although those reasons conflict with 

prior decisions issued by the PCHB in other cases. 

 For example, the PCHB states the 2/5/16 letter was not identified 

as an order and contained no appeal language (CP 14).  However, the 

PCHB’s decision in a different case in 2014 acknowledged that even an 

email communication by itself was an appealable decision: 

The fact that the email communicating Ecology’s denial 
of Mr. Hagman’s Notice of Termination did not include 
appeal language is not dispositive of whether the agency 
action at issue is appealable to the Board.  While RCW 
43.21B.310(4) requires that appealable decisions “shall 
contain a conspicuous notice to the recipient that it may 
be appealed only by filing an appeal with the hearings 
board”, the failure to include this language does not 
divest the Board of its jurisdiction or impact whether the 
decision may be appealed. 

Hagman v. Dept. of Ecology, PCHB No. 14-016c, Order on Motions, 

12/13/14 at p. 14, fn4 (CP 175).  The Board has thus identified that 



 16 

omission of the appeal instruction language does not determine the 

communication to be a non-appealable decision reviewable by the Board. 

 The PCHB also cited Steensma v. Dep’t of Ecology, PCHB No. 

11-053, 9/8/11 Order Granting Summary Judgment to Ecology (CP 72-

80) in its Order on Summary Judgments for the Hamilton appeal, stating 

that it lacks jurisdiction over an agency letter (CP 14-15).  However, as 

discussed in the Board’s Order in Hagman, supra, even an email 

communication can be an appealable decision, but more to the point in 

Steensma, Id., the letter on appeal in that case did not pertain to the 

issuance or modification of a permit, certificate or related decision (CP 

74), which is the actual criteria for appeal under RCW 43.21B.110(1)(d) 

and WAC 508-12-400 (quoted above in footnote 5).   

 Additionally, WAC 508-12-400 (quoted above at footnote 5) 

authorizes appeals under Chapter 43.21B RCW of all of Ecology’s final 

written decisions that pertain to permits or related decisions (regardless 

of whether that decision is in a letter and transmitted as an email): 

 In fact, it is through Steensma, that the PCHB specifically clarified 

that RCW 43.21B.110(1)(d) provides authority for the Board to hear and 

decide appeals relating to the issuance, modification, or termination of 

any permit or certificate issued by the department: 



 17 

RCW 43.21B.110(1)(d) authorizes the Board to hear and 
decide appeals relating to the issuance, modification, or 
termination of any permit, certificate, or license issued 
by the department. 

Steensma v. Dep’t of Ecology, PCHB No. 11-053, 9/8/11 Order Granting 
Summary Judgment to Ecology (emphasis added).  (CP 77). 
 
 In our case, Ecology’s 2/5/16 letter specifically relates to 

Ecology’s decision to not require Napavine to correct its defective 

Change Application for Certificate 1726.  Ecology has been processing 

Napavine’s application even though it was rendered void upon submittal 

due to misrepresented facts and omission of signatures from necessary 

parties. 

 Ecology compounded these defects by issuing the ROE based on a 

preliminary permit that had been previously canceled by operation of law.  

Ecology’s decision to not return Napavine’s defective application back to 

the City, is resulting in the taking of Appellants’ water rights.  Appellants’ 

request for Ecology to comply with RCW 90.03.270 is not limited by a 

30-day appeal period from the published application notice or ROE 

issuance.  RCW 90.03.270 imposes no tolling time limit after which 

Ecology is relieved of its duty to return a defective application back to the 

applicant.   

 The PCHB dismissed Appellants/Petitioners’ appeal without 

considering any of these issues and without holding any hearing (not even 
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a motion hearing), by stating the Board had no jurisdiction over the 

matter, primarily because Petitioners did not file a protest within 30 days 

after a newspaper publication or website post of the ROE.  However, 

Napavine’s applications were void prior to publication due to false 

information and lack of necessary signatures, and Ecology’s ROE was 

also invalid prior to its 4/17/12 issuance due to multiple errors in the 

content, notice requirements, and expiration of the preliminary permit. 

6.2 The PCHB had Jurisdiction to address Petitioners’ 
Appeal of Ecology’s 2/5/16 letter as an “as applied” 
constitutional challenge (Issue 3.2; Error 2.2) 

   
 Under other Board cases, the PCHB has recognized its ability to 

discern procedural defects and consider an “as applied” challenge: 

When ruling on an “as applied” challenge, the Board 
limits its jurisdiction to addressing procedural defects or 
issues that arise in particular cases.  The Board also has 
jurisdiction over whether a challenged agency action 
complied with applicable laws. The Board’s 
consideration of an agency’s compliance with statutes 
and regulations may, accordingly, also dispose of 
procedural due process claims which assert 
noncompliance with those laws. 
 

Rasmussen v. Puget Sound Clean Air Agency, PCHB No. 12-091, Order 
on Motions, 1/14/13, at p. 9 (CP 180-196, at CP 188). 
 
 In our case, however, the PCHB first decided to not recognize 

Ecology’s 2/5/16 letter as an appealable decision, and thus divested itself 

of jurisdiction to consider Petitioners’ appeal, despite significant 
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procedural errors that have rendered Napavine’s application and 

Ecology’s issuance of the ROE void.  If the PCHB’s claimed lack of 

jurisdiction has any logic, it is because there is nothing for the Board to 

review since Napavine actually has no valid authorization to commence 

use of any water rights from Certificate 1726. 

6.3 As an appeal of a summary judgment dismissal, 
Appellants’ evidence is entitled to a standard that 
assumes facts in favor of the dismissed party. 
(Issue 3.3; Error 2.3) 

 
 The Trial Court did not apply the proper standard of review in 

considering Petitioners’ appeal.  When Respondents disputed Petitioners’ 

evidence, the Trial Court found for the Respondents even though the 

Respondents offered no proof at all to support their allegations.  “When 

determining whether an issue of material fact exists, the court construes 

all facts and inferences in favor of the nonmoving party.” Michael v. 

Mosquera-Lacy, 165 Wn.2d 595, 601, 200 P.3d 695 (2009).  Even an 

Administrative Procedures Act case, as in the instant matter, this 

summary judgment standard still applies: 

Where the original decision was on summary judgment, 
we must overlay the APA standard of review with the 
summary judgment standard.  Verizon Nw, Inc., v. Wash. 
Emp’t Sec. Dep’t, 164 Wn.2d 909, 916, 194 P.3d 255 
(2008).  Accordingly, we view the facts in the record in 
the light most favorable to the nonmoving party. 

Skagit Hill Recycling, Inc., v. Skagit County, 162 Wn. App. 308, 318, 253 
P.3d 1135 (2011). 
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The Trial Court used an improper review standard when making its 

Ruling (CP 200).  Appellants made a prima facie showing of evidence to 

support their claims, but the Trial Court instead construed all inferences in 

favor of Respondents who had prevailed on summary judgment. 

 Although Ecology has in its briefing suggested that Petitioners 

need to bring a quiet title action to prove their right to Certificate 1726 

(CP 115), Ecology offered nothing to support that allegation: 

• No party disputes that Appellants are direct descendants of Frank 

Hamilton, the original procurer of the water right, and own the land 

on which the Certificate 1726 water rights were passed from Frank 

Hamilton to Al Hamilton and now to Mike Hamilton operating as 

Hamilton Corner I LLC.  A simple review of County tax and assessor 

records will confirm an undisputed, uninterrupted chain of title. 

• No party argued any alternative interpretation of RCW 90.03.380 in 

which water rights attach to and run with the land. 

• Ecology identified no prior change to Certificate 1726 whereby 

Appellants’ water rights have in any way been altered or assigned. 

 When Petitioners pointed out Ecology’s significant errors in 

processing Napavine’s application which violated statutory requirements, 

Ecology provided no contravening argument or evidence: 
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• Ecology offered no legal argument that allowed it to accept 

Napavine’s application on “good faith” instead of the statutory “duty 

to investigate” it, per RCW 90.03.290.  

• Ecology offered no legal argument for why Appellants’ signatures 

were not required to be included on Napavine’s application when the 

Department’s own regulations as interpreted by the PCHB state the 

application cannot be processed without signatures from all 

landowners (AR 67, 90).  Thus, even if Ecology were “uncertain” (CP 

122) about the ownership of the water right itself, it is an easily 

discernable fact that the Certificate 1726 water rights are appurtenant 

to land owned by Appellants (CP 129-130, 154-160; AR 357-358).  

• No party disputed the authenticity of the Department’s 2011 letter 

cancelling Napavine’s preliminary permit (AR 296) and although 

Ecology stated in briefing that it was a ministerial error (CP 118-119), 

Respondents offered nothing to prove that all of the preliminary 

permit requirements were completed or accepted.  In particular, there 

is an utter absence of analysis of the impacts on Appellants’ water 

rights.  Ecology offered no legal argument relieving Napavine from 

the statutory requirement at RCW 90.44.100(2)(d) to assure that other 

existing rights not be impaired.  
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 If the Trial Court had applied the proper standard of review and 

construed any one of these facts in favor of the Petitioners, then relief 

should have been granted to Petitioners. 

6.4 Appellants’ rights were violated due to Ecology’s 
failures to perform duties required by law (enumerated 
below). (Issues 3.4 and subparts 3.3.1 – 3.3.4; Error 2.4 and 
subparts 2.3.1 – 2.3.4). 

 
In addition to Petitioner’s appeal under RCW 34.05.5470(3) 

requesting relief from the PCHB Order on Summary Judgment, Petitioners 

made an appeal to the Trial Court under the authority of RCW 

34.05.570(4) - “Review of Other Agency Action” (CP 2, 6-7), wherein a 

person whose rights are violated by an agency’s failure to perform a duty 

required by law to be performed may seek an order requiring performance.  

Appellants assert their constitutional rights have been violated by Ecology 

due to Ecology’s failure to comply with the statutory directive to return 

Napavine’s defective application.  Appellants provided evidence showing 

how Napavine’s application and Ecology’s processing of it was defective, 

to the point of rendering the application invalid and void, yet Ecology, and 

the PCHB and Trial Court through their decisions, maintain that those 

errors do not need to be considered because Petitioners did not appeal the 

original action, despite the lack of due process notice about those actions.   
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 Under RCW 90.03.290, Napavine’s application was required to not 

only comply with Chapter 90.03 RCW (and by extension to Chapter 90.44 

RCW – see RCW 90.44.0206), but also “with the rules of the 

department….”  Had Ecology followed its own procedures, this would 

have prevented the problems that have arisen.  Mike Hamilton/Hamilton 

Corner I LLC would have had to have been personally notified because 

their signatures are required on Napavine’s application. Without 

signatures of all necessary parties, the applications are more than 

defective; they are void and cannot be processed.  Now that Appellants 

have informed Ecology of these and other critical errors, Ecology is 

required, by both statute and its department rules, to return the defective 

application back to the applicant Napavine.  The Water Code imposes no 

time limitation after which Ecology is relieved of this obligation. 

 

 

 

 

                         
6 RCW 90.44.020 identifies that Chapter 90.44 RCW is supplemental to Chapter 
90.03 RCW. The groundwater requirements incorporate RCW 90.03.250 - .340.  
Similarly, WAC 508-12-220 identifies that WAC 508-12-080 – 508-12-210 
apply to both surface and groundwater. 
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6.4.1 Ecology’s failure to use the “duty to investigate” 
standard to review Napavine’s application, as 
required by RCW 90.03.290(1), is a statutory 
violation, and has resulted in a deprivation of 
Appellants’ due process rights. 
(Issue 3.4.1; Error 2.4.1) 

 
Per RCW 90.03.290(1), Ecology has a “duty to investigate the 

application.”  Ecology has written department Guidance protocols wherein 

the Water Resources staff are required to review an application, upon 

intake, to assure the basic information is correct, and that all parties having 

a controlling interest in the water right at issue have signed the application; 

and if all parties have not signed the application, Ecology is required to 

return the application back to the applicant.  This was not done.  

In briefing to the PCHB, Ecology submitted Declarations from a 

Water Resources employee attaching several Department Guidance 

documents that detailed Ecology’s procedures for reviewing water 

right/change applications upon intake.  Excerpts from GUID-2040 – 

“Ensuring Proper Signature on Applications and Forms” (AR 090-096) are 

cited below (emphasis added): 

This guidance applies to any application, form, or other 
document relating to a water right that must be signed to 
be accepted by the Water Resources Program. 
 
Any application or form that requires a signature must be 
signed by the applicant and other required parties to be 
accepted….  An application or form without appropriate 
signatures cannot be processed. 
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If improper signatures are discovered later, then the 
application will be returned. 
 
To determine what signatures are required, it is necessary 
to determine who holds an interest in (1) the water right(s) 
involved and (2) the parcel(s) of real property involved.  If 
there is more than one party with a controlling interest in 
the water right, all the parties should sign as the applicant.   
 

 As evidenced in its own guidelines quoted above, Ecology is 

required to perform a basic review of the water right to see what parcels 

of real property are involved in the water right and who owns those 

parcels, in order to determine who holds a controlling interest in the water 

right.  Such an initial intake would involve reading the original Water 

Certificates to identify all of the well locations and places of use of the 

water, and then checking the ownership of those properties from readily 

available on-line assessor data (see CP 129-130, 154-160; AR 357-358).  

 Further, the review and processing of changes to existing water 

rights requires more analysis, not less: 

Applications for change or transfer are requests to alter an 
attribute of an existing water use as documented by a 
recorded water right certificate … (RCW 90.03.380).  
Change applications are processed similarly to new 
applications (above), but require additional analysis as 
outlined in the Program’s policy on evaluating changes or 
transfers to water rights (POL 1200). 
Ecology Procedures PRO-1000 (AR 334). 
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 Had Ecology performed even a routine review of the property 

information (CP 152-158), it would have clearly seen that Betty Hamilton 

was not the owner of all of the lands in the place of use as stated on 

Napavine’s application (AR 126-128), nor was she owner of all the 

groundwater withdrawal points identified in Certificate 1726 (AR 53-54).  

Ecology then could have required Napavine to obtain signatures from all 

of the necessary landowners.   However regardless of the delay, per 

GUID-2040, “if improper signatures are discovered later, then the 

application will be returned.”  This Guidance requirement comports with 

RCW 90.03.270 which also requires defective applications to be returned 

– with no time limitation to do so.  

 Without signatures from all necessary parties agreeing to the 

application to change or transfer their water rights, Napavine lacks 

standing to request such a change/transfer of water rights held by others 

who have not consented to the change.  Ecology should have rejected 

Napavine’s applications, per its procedural requirements in PRO-1000: 

Rejection 
Prior to public notice, Ecology may reject an application 
for a number of reasons including but not limited to: …  
E.  For change/transfer applications, a finding that that 
applicant has no standing to make the change or transfer….  
If errors are discovered with the application after public 
notice, Ecology should consult with the applicant to correct 
those errors and republish public notice…. 

(AR 331) (emphasis added) 
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Similar to RCW 90.03.270, Ecology’s procedures anticipate that errors 

can get discovered late, yet the required remedy is not to hide the error, 

but to correct it, no matter how late it is discovered.   

 Respondents’ only explanation provided for why Ecology failed to 

conduct the normal, required application intake procedures is its repeated 

statement that it relied on what Napavine told them in “good faith” (AR 6, 

116).  Although the Trial Court concurred with Ecology that it need not 

“go out of its way to challenge or confirm every detail in an application” 

(CP 202, lines 1-2), in Appellants’ case, the Department failed to check 

even the most basic property ownership information to compare it with the 

Department’s water records. 

 A “good faith” acceptance of the submitted application is not a 

criterion in Ecology’s procedural guidelines; it certainly does not 

demonstrate the “duty to investigate” standard required by the statute in 

the Water Code.  Ecology says it would have reviewed the water right 

ownership if someone had informed them of a problem (CP 116); 

however, the duty to investigate water right ownership was required at the 

time the application was filed per RCW 90.03.290 and in accordance with 

Ecology’s own Guidelines. 

 Both under RCW 90.03.270 and Ecology’s Guidelines, such 

correction must be made even if an error is discovered “later”.  Petitioners 
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have informed Ecology of the errors while the ROE is still an inchoate 

right, but Ecology refuses to make corrections or require Napavine to 

comply with requirements.  There is no time limit provision in these 

requirements that excuse Ecology of its duty to correct.   

6.4.2 Ecology’s failure to require Napavine to correct 
its application by obtaining Appellants’ 
signatures renders the application defective, and 
deprives Appellants of their due process rights.  
(Issue 3.4.2; Error 2.4.2) 

 
 As discussed in section 6.4.1 above, Ecology’s own procedures 

require that “all” persons having an “interest in (1) the water right(s) 

involved and (2) the parcel(s) of real property involved” must sign the 

application (AR 91).  Appellants are owners of more than half of the land 

in the water right place-of-use, and own the land of one or more 

withdrawal points from the original Certificate 1726, and there is no 

record or evidence identifying any changes to Certificate 1726 prior to 

Napavine’s application.  As such, under Ecology’s regulatory procedures 

Appellants’ signatures were required on the change application to 1726, 

regardless of what Napavine may have told Ecology about the ownership 

of the water right. 

 The PCHB has previously supported Ecology’s procedure to obtain 

all necessary signatures on water applications.  In Devine v. Ecology, 

PCHB Nos. 09-075 and 09-082, the Board adamantly upheld Ecology’s 



 29 

refusal to issue approval unless the application contained signatures from 

all of the landowners, and stated: 

RCW 90.03.270 requires Ecology to return an 
application for a water right permit to the applicant 
when the application is defective because the 
application is incorrect or incomplete.  WAC 508-12-
130 requires every landowner to sign the application for 
a water right. 
 

Devine v. Ecology, PCHB No. 09-075 and 09-082, Order Granting 

Summary Judgment, p.9 (4/9/10) (CP 59-70, at CP 67.) 

 Appellants’ position is that Napavine’s water transfer application 

was null and void from its inception (void ab initio) because it 

misrepresented material facts and failed to include signatures from the 

Appellants who, as owners of the land from which the original 

Groundwater Certificate 1726 waters are withdrawn and used, are 

necessary parties to Napavine’s application to change Certificate 1726. 

 In a Washington Supreme Court case addressing applicants’ 

misrepresentation of fact on their application, the Court ruled:  

A permit application that is not allowed under the 
regulations … and is issued under a knowing 
misrepresentation or omission of material fact confers no 
rights upon the applicant. 

 
Lauer v. Pierce County, et al., 173 Wn.2d 242, 263; 267 
P.3d 988 (2011). 
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The Lauer Court ruled that the Respondent homeowners’ building permit 

– even though the homeowners had already relied on the permit to begin 

construction of their residence – to be invalid due to their 

misrepresentation and omission of material facts on their application.  

Applying the Lauer holding to the instant appeal, Napavine’s change 

application should similarly be held to be invalid due to its 

misrepresentation of material facts.  “[W]here a [ ] permit is found to be 

invalid it is void and confers no rights.”  Eastlake Community Council v. 

Roanoke Assoc., 82 Wn.2d 475, 483, 513 P.2d 36 (1973).  

 Ecology’s written Guidance for accepting and reviewing change 

applications are clearly designed to provide due process notice to and 

participation from all landowners who even might have a basis to claim a 

controlling interest in the water right to be changed.  Ecology inexplicably 

failed to use its required procedures in reviewing Napavine’s application.   

The Trial Court’s decision did not address this issue. 

6.4.3 Upon the cancellation of Napavine’s Preliminary 
Permit in 2011 by operation of RCW 
90.03.290(2), Ecology had no Authority to 
Continue Processing Napavine’s Application 
(Issue 3.4.3; Assignment of Error 2.4.3.) 

 
On 4/2/08 Ecology issued a preliminary permit to Napavine to use 

water under Certificate 1726 for the purposes of conducting field studies 
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to provide additional hydrogeological information (AR 273-277).7  The 

preliminary permit letter identified several pages of studies and tests that 

Napavine was required to provide, and stated in bold and underlined text: 

“The conditions of this Preliminary Permit must be met by April 1, 2011 

or Change Application CG2-GWC1726 will be canceled.” (AR 273).  

Under RCW 90.03.290(2)(a), preliminary permits are not to exceed three 

years.  The only allowance for an extension is with the approval of the 

Governor, and only if requested prior to the three-year expiration period:  

[T]he department may issue a preliminary permit for a 
period of not to exceed three years, requiring the applicant 
to make such surveys, investigations, studies, and progress 
reports, as in the opinion of the department may be 
necessary.  If the applicant fails to comply with the 
conditions of the preliminary permit, it and the application 
or applications on which it is based shall be automatically 
canceled and the applicant so notified.  If the holder of a 
preliminary permit shall, before its expiration, files with 
the department a verified report of expenditures made and 
work done under the preliminary permit, which in the 
opinion of the department, establishes the good faith, 
intent, and ability of the applicant to carry on the proposed 
development, the preliminary permit may, with the 
approval of the governor, be extended, but not to exceed a 
maximum period of five years from the date of the 
issuance of the preliminary permit. 
 

                         
7 Although the Trial Court notes in its decision that Petitioners did not appeal this 
permit CP  198), Petitioners knew nothing about it, nor have Respondents 
provided any evidence that notice of the Preliminary Permit was provided to 
anyone other than the applicant and agency personnel.   
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RCW 90.03.290(2)(a) (emphasis added).  Napavine has provided 

no evidence that it fulfilled any of these requirements to extend 

the time to complete its preliminary permit. 

 Napavine’s engineering firm submitted a report dated April 14, 

2010 addressing only some of the 2008 Preliminary Permit requirements 

(excerpts at AR 285-294).  Although the engineer indicated that analysis 

was done for Condition 6, he provided nothing in response to the other 

requirements.  Napavine has provided no evidence that it submitted 

anything additional to respond to the preliminary permit conditions. 

Particularly absent is any analysis of how Napavine’s transfer of 

Certificate 1726 will impact Appellants.   RCW 90.44.100(2)(c)-(d) 

prohibits the Department from issuing a water change amendment if 

existing rights are impaired (and Appellants hold other water rights in 

addition to Certificate 1726). 

An amendment to construct replacement or a new 
additional well or wells at a location outside of the 
location of the original well or wells or to change the 
manner or place of use of the water … [s]uch amendment 
shall be issued  by the department only on the conditions 
that … (d) other existing rights shall not be impaired. 

 
RCW 90.44.100(2)(d) (emphasis added). 
 

There was no such analysis made to find out if Appellants’ water 

rights would be impaired even though other impacts to several other area 
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landowners were analyzed (see AR 63-65, 68-69 - and note that reference 

to “the Hamiltons” in those documents is to Betty Hamilton and by 

association to Hamilton’s Walnut Shade LLC properties west of I-5). 

 The testing required under Condition 2 of the Preliminary Permit 

would have reviewed hydrogeological impacts to wells located on the 

Hamilton Corner property, but this testing was not done: 

As you will recall, I contacted you in February this year 
about Condition No. 2 on the preliminary permit, to 
monitor a non-pumped observation well in the same 
aquifer accessed by the new well.  The nearest wells that 
appear to access this aquifer are over one half mile from 
this well and on the opposite side of the Newaukum River. 
(Wells 10, 12 and 14 in Exhibit A).  These wells are owned 
by local businesses that will be incorporated into the City’s 
water system once this well is put into service, and these 
wells will be decommissioned after the businesses are on 
City water.  Based on these facts, you stated that it would 
not be necessary to monitor a non-pumped well. 
 

AR 285 (from 4/14/10 letter from Gray & Osborne Engineers to Thomas 
Loranger, of Ecology). 
 
In the mapping referenced in the quote above, Wells 12 and 14 are in 

Hamilton Corner I LLC property (AR 293).  The engineer stated he 

proposed not to conduct the testing because these wells will be 

decommissioned, but provided nothing to substantiate his statement.  

Appellants have not agreed to decommission their wells. 

 Significantly, the Department provided no documentation that 

shows Mr. Loranger agreed to delete this Condition 2; there is nothing 
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acknowledging that this April 2010 report fulfilled the Preliminary Permit 

requirements; and there is no acknowledgement from the Department 

accepting what information the engineer did submit in 2010.  The Trial 

Court’s decision omitted these facts (CP 198).  Put simply, there is no 

evidence indicating that the conditions of the Preliminary Permit were 

completed, but there is evidence that the Preliminary Permit expired in 

April 2011 and was canceled (AR 296). 

 The Department sent Napavine a letter on 5/20/11 notifying the 

City, as required by RCW 90.03.290(2)(a), that the Preliminary Permit 

expired on 4/1/11, is canceled, to cease using the water, and for the City 

to request a new authorization:   

This letter is to notify you that the Preliminary 
Permit issued to the City of Napavine expired on 
April 1, 2011 and has been canceled. 
Please cease using water under this Preliminary Permit 
…the[] City must contact Ecology to request a new 
authorization of water withdrawals. 
 

Amy Nielson, Ecology Water Resources May 20, 2011 letter to Steve 
Ashley, Napavine (bold emphasis in original) (AR 296). 
 
 The Department’s letter required Napavine to submit a new 

application which would have triggered new notice of application 

publications (see RCW 90.03.270 - .290).  Instead, there is a year-long 

lapse, after which Ecology issued the final Report of Examination on 

4/17/12 as if the preliminary permit for 1726 had not already expired.  The 
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ROE was erroneously based on a canceled preliminary permit, which 

renders the ROE and any subsequent approval similarly void and invalid.   

 Ecology’s response to the expired permit issue is that it was a 

“ministerial” error (CP 118-119), but has provided no evidence to support 

that theory.  There is no documentation stating that the preliminary permit 

conditions were timely fulfilled, and in particular there is no 

documentation that potential impacts to Appellants were analyzed.  

Napavine was provided direct notice that the permit had been canceled, 

yet there is no evidence retracting that notice even if it were legally 

possible to do. There is nothing to substantiate that the 5/20/11 letter was 

a ministerial error.  Ecology had no authority to issue the ROE on 4/17/12 

when the preliminary permit had been canceled a year earlier.  Quoting 

Eastlake, supra:  “[W]here a [ ] permit is found to be invalid it is void and 

confers no rights.”  The ROE should be determined void. 

6.4.4 Ecology and Napavine’s failure to publish 
complete and correct legal descriptions for the 
notice of Napavine’s change application and its 
subsequent amendments, have rendered 
Napavine’s application and ROE defective, and 
has resulted in a deprivation of Appellants’ due 
process rights.  (Issue 3.4.3; Error 2.4.3) 

 
 There are multiple errors in the legal descriptions and omissions of 

required public notices, all of which render the application and Report of 

Examination defective and invalid: 
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• The notice of application published via newspaper in 2007 omitted 

the Township and Range from the legal description for the changed 

points of withdrawal.   A correct legal description of proposed 

change/transfer has in fact never been published.   

• The ROE issued in 2012 for Napavine’s Application to Change 

Certificate 1726 describes that the water right proposed for change 

encompasses 57 irrigation place-of-use acres in that water right (AR 

60), yet the 2007 published notice for that Change Application had 

identified only 27 acres were proposed for change (AR 271).  There 

has been no public notice for an application to change Certificate 

1726 that affects more than 27 place-of-use acres of that water right.  

• The issued ROE explains that Napavine’s application to change 

Certificate 1726 previously requested the water right be transferred to 

the City’s existing wells 2, 4, and 5, but the City amended its 

application and proposed a different point of withdrawal – at Well #6 

(AR 63).  However, there has been no published notice for an 

application requesting a transfer to any withdrawal point location 

other than to City Wells 2, 4, and 5.  This subsequent amendment to 

transfer Certificate 1726 to the new Well 6 withdrawal point required 

published public notice and is defective without it: 
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(2) An amendment to construct … a well or wells at a 
location outside of the location of the original well or 
wells … shall be issued only after publication of notice 
of the application [e.g., RCW 90.03.280 requiring 
newspaper publication] and findings as prescribed in the 
case of an original application …. 
(4) As used in this section, the “location of the original 
well or wells” is the area described as the point of 
withdrawal in the original public notice published for 
the application for the water right for the well. 

        RCW 90.44.100(2), (4) (emphasis and parenthetical added). 
 

There has been no newspaper publication to identify that the 

withdrawal location under Certificate 1726 was subsequently 

proposed to be changed to the Well 6 site.  The Trial Court’s 

statement that the ROE did not need publication (CP 202 line 14) is 

an error of law. 

• The ROE describes the location of the new withdrawal point, Well 

#6, as being in Section 9, Township 13N, Range 2W (AR 61).  This is 

neither the location of Well #6, nor is it the withdrawal location 

described in the Notice that was published in December 2007.  The 

ROE describes a non-existent location for Well 6 that is several miles 

north of Napavine (AR 71, CP 136), rendering the ROE defective.  

The Trial Court did not address this issue. 

Ecology did not perform a due diligence review of what was 

published, or failed to be published, before it issued the ROE.  If the 
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required public notice is non-existent or defective, then Ecology cannot 

proceed in issuing the ROE (Ecology Guideline at AR 330).  RCW 

90.03.280 requires published notice; RCW 90.44.100(2)(a) requires 

publication of amendments. 

If Ecology believes as it has stated, and as the Trial Court 

concurred (CP 201) that the published Notice of Application was 

sufficient to apprise Petitioners of their rights, then the Notice of 

Application to Change the Water Certificate should at least be held to a 

high standard of compliance with form and construction, and at a 

minimum contain a correct and fully complete legal description.  Legal 

description errors are cause enough to void an underlying action that 

affects property rights.  For example, tax foreclosure notices must strictly 

adhere even to the “spirit” of statutory requirements: 

 [T]he court held that lack of notice or failure to give notice 
in compliance with the letter and spirit of statutory 
requirements renders a foreclosure sale and tax deed void, or 
at least voidable at the suit of the record owners.  [Citations 
omitted] … notice complying with statutory dictates is a 
jurisdictional prerequisite to the entry of a valid judgment 
and to the enforceability of the foreclosure sale. 

 
Pierce County v. Evans, 17 Wn. App. 201, 204, 563 P.2d 1263 (1977). 

 Ecology admits the publication of the notice of application 

referenced 27 acres, not 57 acres, and admits that it failed to include the 

Township and Range in the proposed new points of withdrawal (CP 117).  
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The ROE has additional fatal errors due to lack of published notice and 

erroneous legal description.  Applying the holdings in Pierce County, Id., 

notice must comply with statutory requirements (in our case, RCW 

90.03.280 and 90.44.100(2),(4)) as a jurisdictional prerequisite. 

 Respondents have wielded the 30-day protest period as a shield 

against Appellants’ charges of defective public notice and utter absence of 

due process notice.  Respondents can’t have it both ways:  If a newspaper 

notice or mere availability on a website (without any corresponding notice 

that anything is available) could be deemed adequate notice, then at a 

minimum, the notice must be complete and correct.  If not, then the action 

that is the subject of the notice is rendered null and void, no matter how 

long ago it occurred: 

[I]f a person of ordinary intelligence and 
understanding can successfully use the 
description [given] in an attempt to locate 
and identify the particular property sought to 
be … [foreclosed], the description answers 
its purpose and must be held sufficient. 

We do not dispute this rule…  However, in the instant case 
it cannot be applied because the inadequate descriptions 
cannot be made specific…. [A]dequacy of the legal 
description, was considered and resolved 63 years ago 
when it was established that a description which designates 
the land conveyed as portion of a larger tract without 
identifying the particular part conveyed is fatally defective 
[citations omitted]…. [T]hat is certain which can be made 
certain. 



 40 

Therefore, the tax foreclosure action based upon the 
defective description is void.  It would follow that the 
exceptions contained in the 1940 conveyance to defendant 
corporation are meaningless and cannot serve as notice to 
defendant of plaintiff’s interest.  Likewise, the 1938 quiet 
title proceeding as to the parcels contained in the tax-
foreclosure proceeding of that year also becomes a nullity. 

Asotin County Port Dist. v. Clarkston Cmty. Corp., 1 Wn. App. 
1007,1010-1011, 472 P.2d 554 (1970). 
 

Relating Asotin to our case, a newspaper notice which identifies 

that the water rights on an undescribed 27-acre portion of a larger 

undescribed place-of-use acreage are subject to change, and also fails to 

include the Township and Range in its legal description, is a “portion of a 

larger tract without identifying the particular part” and under Asotin, Id., is 

“fatally defective.”  Asotin, Id., and Pierce County, supra, stand for the 

holding that notices of actions which could take a person’s real property 

must contain complete and accurate legal descriptions. 

Water rights are property rights.  Water rights transfer as real 

property and are considered real property: 

“A water right is descendible by inheritance; and, being 
neither tangible nor visible, it is an incorporeal 
hereditament.”  [Citing Kinney on Irrigation and Water 
Rights (2nd ed.) at p. 1333.]  “A water right has none of 
the characteristics of personal property, … It is generally 
conceded by all of the authorities that a water right, or 
an interest in a water right, is real property, and it is so 
treated under all the rules of law appertaining to such 
property.”  [Citing Kinney, Id., at p. 1328.] 
 

Madison v. McNeal, 171 Wash. 669, 19 P.2d 97 (1933) (emphasis added). 
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Because water rights are real property, the Asotin, supra, analogy is 

applied to our instant case, whereby the incomplete and erroneous legal 

descriptions on Napavine’s notice of application and Ecology’s ROE to 

change Certificate 1726 “are meaningless and cannot serve as notice” and 

the “action based upon the defective description is void.”  

6.4.5 Ecology’s failure to provide any direct or due 
process notice to Appellants of agency actions 
concerning changes to Water Certificate 1726 is 
a violation of Appellants’ due process rights. 

 (Issue 3.4.5; Error 2.4.5) 
 

 The Trial Court’s discussion of Appellants’ due process notice 

stated: “While some ownership interests do require actual notice to be 

provided, this is not one of them.” (CP 202, lines 26-27).  This is an error 

of law. 

 A water right is a vested interest entitled to due process protection:  

Property owners have a vested interest in their water rights 
Department of Ecology v. Adsit, 103 Wn.2d 698, 705, 694 
P.2d 1065 (1985); Department of Ecology v. Acquavella, 
100 Wn.2d 651, 655,674 P.2d 160 (1983), and these rights 
are entitled to due process protection. Department of  
Ecology v. Acquavella, supra at 656.  It is well established 
that prior to an action affecting an interest in life, liberty or 
property protected by the due process clause, notice must be 
given which is “reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency 
of the action and afford them an opportunity to present their 
objections.” Mullane v. Central Hanover Bank & Trust Co., 
339 U.S. 306, 314, 94 L.Ed. 865, 70 S. Ct. 652 (1950); 
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Carlstrom v. State, 103 Wn.2d 391, 694 P.2d 1 (1985); 
Wenatchee Reclamation Dist. v. Mustell, 102 Wn.2d 721, 
725, 684 P.2d 1275 (1984); Jensen v. Department of 
Ecology, 102 Wn.2d 109, 118, 685 P.2d 1068 (1984); In re 
Puget Sound Power & Light Co., 28 Wn.App. 615, 619, 625 
P.2d 723 (1981).   
 

Sheep Mountain Cattle Co. v. Dep’t of Ecology, 45 Wn. App. 427, 430-
431, 726 P.2d 55 (1986) (emphasis in original). 
 
 A general public newspaper notification of a Notice of Application 

per RCW 90.03.280, or the mere availability of a Report of Examination 

on an agency website without any corresponding notice to those affected 

that it was available for review, is not “reasonably calculated, under all the 

circumstances, to apprise interested parties of the pendency of the action 

and afford them an opportunity to present their objections.”  Such general 

notice cannot be misused to enact an involuntary conveyance of 

Appellants’ water rights, at least not without Appellants having first had 

specific notice of the action that seeks to take their water rights via 

transfer to Napavine. 

 Napavine’s newspaper publication of the 2007 application and 

Ecology’s website posting of the 2012 ROEs (both of which contained 

significant errors and omissions) did not provide Appellants with notice 

that was reasonably calculated to apprise them of the action to be taken 

which could adversely affect their rights.  The Washington Supreme Court 
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specifically discussed this issue of direct notification in another water 

rights case: 

The fourteenth amendment to the United States 
Constitution and article 1, section 3 of the Washington 
State Constitution provide that no person shall be deprived 
of life, liberty, or property without due process of law.  The 
landmark case with regard to the requirements for notice 
under the due process clause is Mullane v. Central Hanover 
Bank & Trust Co., 339 U.S. 306, 94 L. Ed. 865, 70 S. Ct. 
652 (1950)…. Mullane involved a New York statute which 
provided that beneficiaries of a number of small trusts 
administered in a common trust could be notified by 
newspaper publication of an accounting by the trustee.  
Since the trustee had the names and addresses of the 
beneficiaries, the Court found this provision 
constitutionally inadequate “because under the 
circumstances it is not reasonably calculated to reach those 
who could easily be informed by other means at hand.”  
339 U.S. at 319. 
[W]hen the name and address of a party is reasonably 
ascertainable,  

Notice by mail or other means as certain to 
ensure actual notice is a minimum constitutional 
precondition to a proceeding which will 
adversely affect the liberty or property interests 
of any party … 

In re Determination of Rights to Use of Surface Waters Etc [Acquavella], 
100 Wn.2d 651, 674 P.2d 160 (1983). 
 
 Napavine’s Notice of Application to change Certificate 1726 was 

published in a newspaper in 2007 but no specific notice of it was provided 

to Appellants who, by every indication of record documents, have a 

controlling interest in Certificate 1726.  The Report of Examination 

subsequently issued in 2012 was neither published in a general circulation 



 44 

newspaper, nor were Appellants specifically notified of this ROE action 

that authorizes Napavine to begin taking Appellants’ water rights.  

Respondents cannot identify any instance were mailed notice of these 

actions has never been given to Appellants.  

 Ecology acknowledges that the applicant and any protestors of a 

notice of application do receive specific notice of the subsequent Report of 

Examination (CP 98).  It is then incongruous that all persons with an 

ownership interest in the water right proposed for transfer to Napavine 

would not be provided similar specific notice.   Appellants are not simply 

the “public at large” here; they are the specific co-users and landowners 

holding the water right that Ecology has conditionally authorized to be 

transferred to Napavine, but without notice to Appellants, and without 

Appellants’ consent.  Appellants are necessary parties that Napavine and 

Ecology have failed to include in the water right transfer application 

process.   

 Even if Ecology is, as it purported to be in its briefing below, 

“uncertain” of Petitioners’ vested ownership in Certificate 1726 (CP 122), 

the fact that Petitioners are direct descendants in an uninterrupted, short 

and simple chain of title of the land benefitted by the subject water right, 

and own the land on which one or more of the Certificate 1726 wells are 

located, should have been enough in and of itself for Ecology to provide 
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Petitioners with the required due process notice of the application and 

ROE.  This chain of title is how water rights work:  water rights run with 

the land: 

The right to the use of water which has been applied to a 
beneficial use in the state shall be and remain appurtenant 
to the land or place upon which the same is used…. 
 

RCW 90.03.380 (emphasis added). 

Once beneficial use has been established, which was done between 

1952-1954 by Appellant Mike Hamilton’s Grandfather, Frank Hamilton 

when he perfected Certificate 1726, the right remains appurtenant to the 

land so long as the water is used.  The water continued to be used 

beneficially by Mike Hamilton’s Father, Al Hamilton, and remains in 

beneficial use by Appellants.  Respondents have not identified anything 

that shows Appellants have in any manner sold, traded, transferred, 

assigned or relinquished their undivided share of the Certificate 1726.  

Respondents have suggested that Appellants must prove their 

rights to Certificate 1726 (CP 89), but excluded Appellants from any due 

process notification that would have enabled them to do so within the time 

period Respondents say it needed to have occurred.  Moreover, Appellants 

are not the ones requesting any change to Certificate 1726.  It is Napavine 

who is required to prove that the water rights the City wants transferred 

are available and that Appellants’ water rights will not be impaired by the 
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change (RCW 90.44.100(2)(c)-(d).  There is no evidence that Napavine or 

Ecology made any investigation of impacts to Appellants’ water rights.  It 

is Ecology who had the “duty to investigate” the application (RCW 

90.03.290) to confirm that what Napavine submitted was correct (AR 91).  

It was Ecology who, under its own rules, was prevented from processing 

the application unless and until it contained all necessary signatures     

(AR 90). 

Had Ecology complied with its own procedures, any potential 

dispute over ownership of the undivided water right would have had to be 

resolved prior to application acceptance, and the precise portion of the 

undivided water right that Betty Hamilton believed she was transferring to 

Napavine would have been confirmed prior to application submittal and 

publishing.  It is to prevent such problems, that the Department’s 

procedures, as further interpreted by the PCHB in Devine, supra, mandate 

that signatory consent be obtained from all landowners or the application 

will not be processed.  Ecology’s failure to comply with the law violates 

Appellants’ constitutional rights. 
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6.5 Ecology is required by RCW 90.03.270 and its own 
Department Guidelines to return Napavine’s defective 
application back to the applicant for correction. 
(Issue 3.5; Error 2.5). 
 

 Ecology is required to properly administer Napavine’s application 

process to assure that it complies with the provisions of the Water Code 

and the Department’s rules (RCW 90.03.290(1)), and to send back the 

application if it is defective (RCW 90.03.270): “If upon examination, the 

application is found to be defective, it shall be returned to the applicant for 

correction or completion….” The statute imposes no time limit or cut-off 

period by which an error must be discovered that relieves Ecology from 

this requirement.  

 The Department’s own guidelines further state that even if 

improper signatures are discovered “later,” the application is still required 

to be returned to the applicant for correction because “an application or 

form without appropriate signatures cannot be processed.”  (AR 90). 

Similar to the statute, the Department Guidelines impose no time limit 

after which the Department is relieved of this obligation. 

 The directive to return Napavine’s defective application is 

especially applicable here due to the deprivation of Appellants’ rights that 

Napavine and Ecology have caused, and the fact that the ROE approval to 

transfer the water right is still an inchoate right (AR 344-345).  
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 Additionally, under RCW 90.03.290(1), Napavine’s application is 

required to comply with all provisions of Chapter 90.03 RCW and “with 

the rules of the department.”  Improper and omitted signatures are not the 

only defects with the City’s application.  RCW 90.03.270 requires 

Ecology to return the application due to any of these other defects, 

including the need to correct and republish the erroneous legal notice, and 

a reapplication to obtain a new preliminary permit to conduct the omitted 

analysis of impacts to Appellants. 

Appellants, as owners of the land on which the subject water right 

is located and used, and which Ecology’s own records show has not had 

any prior amendment or assignment, were required to be co-signers on 

Napavine’s application.  Ecology’s regulations and prior PCHB 

interpretation of the Department’s rules insist that signatures be obtained 

from all landowners as a prerequisite for a reviewable application.  

Napavine and Ecology’s omission and continued exclusion of Appellants 

from the application submittal and processing is a deprivation of their due 

process rights. 

7. ATTORNEY FEE PROVISIONS 

 Pursuant to RAP 18.1, Appellants request recovery of their 

attorneys’ fees in having to bring this action, first administratively, next, 

to the trial court, and now to this appellate court.  Appellants renew their 
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original request for fees as allowed through RCW 4.84.350, and request 

additional recovery of fees due to Respondents’ violations of Appellants’ 

constitutional rights.  Appellants request recovery of their costs and 

reasonable attorneys’ fees to be assessed against Respondents pursuant to 

42 U.S.C. § 1983 and RCW 64.40.020, under the authority of Mission 

Springs, Inc., v. City of Spokane, 134 Wn.2d 947, 966, 954 P.2d 250 

(1998): “Those who are ‘the moving force of constitutional violation’ are 

liable under § 1983.”  

8. CONCLUSION 

 If the Pollution Control Hearings Board and Lewis County 

Superior Court decisions are upheld, those decisions will provide not only 

the blueprint, but also the basis of legal authority to take another person’s 

water rights without due process or compensation.   

 Appellants’ prima facie evidence from property and water 

certificate records established that they had a right to due process notice of 

an action that could change the water right which agency records show is 

appurtenant to and benefits Appellants land, yet received no direct notice 

of Napavine and Ecology’s actions that affect their property rights. 

 Appellants also identified additional significant errors in Ecology’s 

processing of Napavine’s application that fail to comply with statutory 

requirements.  Ecology accepted Napavine’s application on good faith 



instead of the statutory duty-to-investigate standard. Napavine's 

application failed to contain the required signatures of all landowners. 

Appellants were completely omitted from the review process, and neither 

Napavine nor Ecology conducted any analysis of the impacts on 

Appellants' water rights from Napavine's proposal. Napavine let its 

preliminary permit expire without conducting this necessary analysis of 

impacts to Appellants, and Ecology was without authority to issue an ROE 

based on Napavine's cancelled preliminary permit and inaccurate and 

incomplete legal notices. 

Ecology failed to follow both statutory mandates and Ecology' s 

own department guidelines when reviewing and processing Napavine's 

application. Ecology has further refused to comply with the statutory 

requirement to return Napavine's defective back to the City. 

Appellants request that this Court restore Appellants' property 

rights in accordance with applicable law and Constitutional principles, and 

reverse the decisions below. 

SUBMITTED this 1d'- day of e ecJ,, Le£ , 2017. 

DESCHUTES LAW GROUP, PLLC 

~ ?) ~ WSBA #23658 
Attorney for Appellant 
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CERTIFICATE OF SERVICE 

I certify that on the date signed below, I e-filed the foregoing 

document with this Court, and e-served it upon Respondent's attorneys. 

DECLARED UNDER PENALTY OF PERJURY ACCORDING 

TO THE LAWS OF THE STATE OF WASHINGTON. 

Dated this !i!:_ day of October, 2017, in Olympia, Washington. 

Doreen Milward 

Attorney for City of Napavine 
Mark C. Scheibmeir 
Hillier, Scheibmeir, Vey & Kelly, P.S. 
299 N.W. Center Street 
P.O. Box 939 
Chehalis, WA 98532 
mscheibmeir@localaccess.com 
kfriend@localaccess.com 

Attorney for the Pollution 
Control Hearings Board: 
Dionne Padilla-Huddleston 
Attorney General of Washington 
Licensing & Administrative Law Div. 
dionnep@atg.wa.gov 
lalseaef@atg. wa. gov 
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Attorney for WA Dept. of Ecology: 
Alan M. Reichman 
Attorney General of Washington 
Ecology Division 
Alan.Reichman@atg.wa.gov 
J anetD@atg.wa.gov 
ecyolyef@atg.wa.gov 
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STATE OF WASHINGTON 

DEPARTMENT OF ECOLOGY 
PO Box 47775 • Olympia, Washington 98S04-777S • (360) 407-6300 

February 5, 2016 

Crn;hman Law Offices, P.S. 
Attn: Doreen Milward 
924 Capitol Way S. 
Olympia, WA 98501 

Dear Ms. Milward 

RECEIVED 
FEB -8 2mo 

CUSHMAN LAW 

Re: Water Right Change Authorizations CS2-SWC5605 and CG2-GWC1726 

We received your email dated January 5, 2016 regarding the above Water Right Change 
Authoriz.ations. 

Ground Water Certificate (GWC) 1726 was issued on January 14, 1954 to Frank B and Edith 
Hamilton. The certificate authorized 420 gpm and 114 ac-ft per year for irrigation of 57 acres, 
stockwater, and domestic supply. 

Surface Water Certificate (SWC) 5605, issued January 15, 1954, and allowed diversion of 0.7 
cubic feet per second (cfs) from the Newaukum River for irrigation of70 acres. SWC 5605 is 
non-additive (supplemental) to Ground Water Certificate (GWC) 1726. 

Both Applications for Change were filed in 2004, roughly one year after Betty Hamilton and 
Napavine reached a purchase agreement. The changes were approved by Ecology in 2012. 
As you may be aware, the water right permitting process is a public process. First, RCW 
90.03.280 requires an applicant to advertise a proposed withdxawal in a newspaper of local 
circulation twice during a two week period. Second, individuals have 30-days in which to file a 
formal protest against the application. Any time after the 30-day formal protest period is over 
and before the ROE is approvea, anyone can also send the Department a letter of "concern." 

And third, Final ROEs have a 30-day period following issuance where a formal appeal can be 
filed as provided under RCW 43.21B. 

Public notice of applications is a key procedural element of the water right acquisition process intended to protect the rights of existing water right holders and ensure interests of other citizens are considered during evaluation of applications. Comments about an application by third parties 

ft 
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received during the statutory notice period are often helpful to identify areas of contention or 
concern and guide an investigation. Ecology considers comments we receive and may 
incorporate them into the final report, but are not obligated to do so: 

For your-general information, The City.ofNapavine published notice for this project proposal in 
The Chronicle of Lewis County in accordance with RCW 90.03.280 beginning December 14 and 
ending December 21, 2007. Ecology received six letters on concern on the Hamiliton/Napavine 
changes by the following individuals on the dates below. Their. concerns were addressed in the 
final ROE. 

Concerned Pa 
Tracy & Kathleen Spencer 
Virgina Breen 
Tammy Baker & Daniel Smith 
Harvey & Judy Breen 
Tamm Baker 

Date o letter 
April 1,2010 
March 25, 2010 
March 25, 2010 
March 25, 2010 
March 18, 2010 

The Draft ROE was posted on Ecology's website from March 15 to April 15, 2012. No 
comments were received. The Final ROE was issued on April 17, 2012. 

When Ecology receives an application, we consider the information submitted by the applicant 
as being submitted in good faith. The consultant represented that Betty Hamilton and Napavine 
reached an agreement to purchase water rights. They also submitted information showing the 
water rights were in good standing. No conflicting information was presented to Ecology's 
attention as a result of the public notice or the posting of the draft ROEs. No appeals were filed 
so Ecology's decision is final and can no longer be appealed. 

90.03.280 and RCW 43.21B provided your client opportunity to bring his concerns to our 
attention. Since he did not, Ecology's decision stands. At this point, your client's dispute is a 
civil matter between your client and Betty Hamilton. 

s~-

MichaeI J. Galla" Section Manager 
SWRO Water Resources 
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Doreen Milward 

From: 
Sent 
To: 
Cc: 
Subject: 
Attachments: 

Doreen 

Gallagher, Mike (ECY) <MGAL461@ECV.WA.GOV> 
Friday, February 05, 2016 10:42 AM 
Doreen Milward; Hall, Tammy (ECY) 
dine, Vicki (ECY) 
RE: Water Rights and Water Right Repl?rts 
20160205102524877.pdf 

I am attaching a letter that I am sending you via regular mail regarding this issue. Upon review of this issue by one of my 
regional permit writers and assistant attorney general, this Is our understanding and conclusion. 

Mike 

Michael J. Gallagher, LHG - Section Manager 
Water Resources Program - Southwest Regional Office 
Washington State Department of Ecology 
PO Box47775 
Olympia, WA 98504-7775 
360-407-6058 (w) I 360-407-6305 (f) i mike.gallagher@ecy.wa.gov (e) 

From: Doreen Milward [mailto:DoreenMllward@cushmanlaw.com] 
Sent: Thursday, February 04, 2016 12:04 PM 
To: Gallagher, Mike (ECV) <MGAL461@ECY.WA.GOV>; Hall, Tammy (ECY) <THAL461@ECY.WA.GOV> 
Cc: Cline, Vicki (ECY) <VWIN46l@ECY.WA.GOV> • 
Subject: FW: Water Rights and Water Right Reports 

It has been a nJOnth since I requested an appointment to discuss this matter. I realize It is complicated and that your 
attention to the information attached and explained in the earlier threads of this email is needed (otherwise the 
meeting will not be very productive). Please let me know some days when that meeting can take place. Tuesdays are 
generally good on our end. Thank you. 

Doreen Milward 
Paralegal 
Cushman Law Offices, P.S. 
924 Capitol Way S. 
Olympia, WA 98501 
Tel: 360/534-9183 
Fax: 360/956-9795 
dmilward@cushmanlaw.com 
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From: Doreen Milward 

Sent: Tuesday, January 05, 2016 1:53 PM 
To: mike.gallagher@ecy.wa.gov; tammy.hall@ecy.wa.gov 
Cc: Vicki, McNeley <vicki@tacomadrilling.com> 
Subject: FW: Water Rights and Water Right Reports 

Mike Gallagher and Tammy Hall, 

I think we do need to set up an appointment to discuss. The water rights at issue are 1726 and 5605 (information 
attached) and have been transferred in error to the City of Napavine, although have still not been put to use, and 
therefore are not perfected. As explained in my preceding emails to Vicki - in the thread below, our client Mike 
Hamilton owns property on the east side of 1-5 at Exit 72, and Betty Hamilton owns property on the west side. At the 
time their predecessor-in-common, Frank Hamilton, obtained these water certificates, the property had not been 
bisected by 1-5. The water rights information identifies that the place of use of the water has always encompassed a 
portion of Section 14 (which is now owned by Mike Hamilton and has never been owned by Betty Hamilton). She does 
not and has not ever owned property in Section 14, T.13N, R2W. She is not the sole owner of these water rights as 
erroneously stated on the transfer application. This error should have been caught, by both Napavine and Ecology since 
the application for transfer clearly identifies the place of use of the water as including Section 14. If not corrected in 
Ecology's records, this would seem to Jeave Mike Hamilton without any irrigation rights for his hayfields. 

Attached also is a map of current parcers. Mike Hamilton's property is also known as Hamilton Corner I LLC and is 
comprised of Lewis County Tax Parcels Nos. 017873002000, 017875004000, 017905001000. Betty Hamilton's property 
is also known as Hamilton's Walnut Shade LLC. J do not have a copy of Napavine agreement with Betty Hamilton since 
our client was not a party to it. 

Doreen Milward 
Paralegal 
Cushman Law Offices, P.S. 
924 Capitol Way S. 
Olympia, WA 98501 
Tel: 360/534-9183 
Fax: 360/956-9795 
dmilward@cushmanlaw.com 

From: Cline, Vicki (ECY) [mailto:VWIN461@ECY.WA.GOV] 
Sent: Monday, January 04, 2016 1:22 PM 
To: Doreen Milward 
Subject: RE: Water Rights and Water Right Reports 

Hi Doreen, I have not been able to locate anything in our records that indicate that the water rights transfer of 
Certificates 1726 and 5605 were done in error. r recommend that you make direct contact with my Section Manager 
Mike Gallagher or the permit writer of these records which is Tammy Hall. If an error was made on Ecology's part then 
there rs likely an avenue to work through an error. I am attaching two excel spreadsheets, one is for water right records 
by Section, Township and Range and the other is for Napavine, City. I was trying to figure out if there are other water 
rights that go with the property within Section 14 that might attach to you client's property but there are quite a few in 
the area in the last name of Hamilton. Maybe your client could narrow down the search based on the history that he is 
aware of. So if there are any of the records on the first list that you would like to review in more detail 1 can certainly 
scan and email them. 
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When you do make contact with either Mike or Tammy please provide the actual legal description of your client's 
property along with legal owner information (Assessor) and a map of the property/parcel. Also, the water right transfer 
file does not have a copy of the agreement between Napavine and the Hamilton Family which also might be useful for 
Mike or Tammy to read through. 

Mike can be reached in Olympia at 360 407-6058 or by email to mike.gallagher@ecy.wa.gov Tammy can be reached in 
Olympia at 360 407-6099 or by email to tammy.hall@ecy.wa.gov 

Vicki Cline, Compliance & Enforcement 
Water Resources Program 
Southwest Regional Office 
(360) 407-0278 

From: Doreen Milward (mailto:DoreenMilward@cushmanlaw.com) 
Sent: Wednesday, December 30, 2015 7:05 PM 
To: Cline, Vicki {ECY) <VWIN461@ECY.WA.GOV> 
Subject: FW: Water Rights and Water Right Reports 

Hi Vicki, 
I'm checking in to see how you're coming along with your research. If you've sent me anything since your November 6 
email, I have not received it. 

Doreen Milward 
Paralegal 
Cushman Law Offices, P.S. 
924 capitol Ways. 
Olympia, WA 98501 
Tel: 360/534-9183 
Fax: 360/956-9795 
dmilward@cushmanlaw.com 

From: Doreen MIiward 
sent: Friday, November 06, 2015 4:48 PM 
To: 'Cline, Vicki (ECY)' 
Subject~ RE: Water Rights and Water Right Reports 

Thank you, Vicki, for letting me know you're working through this. The agreement between Napavine and Hamilton was 
for the City to acquire Betty Hamilton's water rights, not our client Mike Hamilton's water rights. The error is that the 
City's Consultant and/or Betty Hamilton and/or Napavine proceeded through the Application for Transfer as if Betty was 
the 100% owner of 100% of the water rights being transferred. They should have caught the error because the original 
water certificate 1726A identifies that one or more well is in Section 14, and both Certificates 1726A and 5605 identify 
the place of irrigation use includes Section 14, yet Betty Hamilton owned no property in Section 14, and still does not 
own property in Section 14. Mike Hamilton, however, does own property in Section 14 which benefits from the 
irrigation rights of Certificates 1726A and 5605, and we believe he is a rightful owner of a portion (at least 50%) of those 
water rights. 

Whether an intentional error or not, Napavine and/or Betty Hamilton are attempting to transfer some portion of 
Certificates 1726A and 5605 which do not belong to Betty Hamilton, and instead rightfully belong to Mike Hamilton. If 
100% of the water rights from 1726A and 5605 are transferred to Napavine, that will take away all of Mike Hamllton's 
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irrigation rights (with the exception of only cJ small 2-afy irrigation right that is encompassed within the commercial 
water rights). 

Doreen Milward 
Paralegal 
Cushman Law Offices, P.S. 
924 Capitol Way S. 
Olympia, WA 98501 
Tel: 360/534-9183 
Fax: 360/956-9795 
dmilward@cushmanlaw.com 

From: Cline, Vicki (ECY) [mailto:VWIN461@ECY.WA.GO'll] 
Sent: Friday, November 06, 2015 3:45 PM 
To: Doreen Milward 
CC: Smithennan, Opal (ECY) 
subject: FW: Water Rights and Water Right Reports 

Hi Doreen, Opal sent your email message onto me for response. I have not yet had a chance to go through all the 
records associated with the water right transfer/change for Ground Water Certificate 1726A and Surface Water 
Certificate 5605. I have read through the Reports of Examination for each and it appears that there was a written 
agreement (December 2003) between the City of Napavine and the Hamiltons for purchase of the water rights but i did 
not locate it in our records. So far from what l can tell is that the tentative determination of the water rights (beneficial 
use) is 140 gallons per minute and 105 acre feet per year, the remaining 10 acre feet and 310 gallons per minute was 
relinquished for non-use. 

I still need to do more research into this as there are possibly other water rights or claims that may be relevant. I will be 
out in the field Monday and Tuesday of next week, out of the office on Veterans Day, back in the office next Thursday 
and Friday. So I will try and get back to you late next week. 

l have attached a scanned copy of the Report of Examination for CG2-GWC1726 and a spreadsheet that I obtained from 
our Water Right Tracking System showing 11 other records in the name of Hamilton at or near the same area of the 
other water rights. 

Vicki Cline, Compliance & Enforcement 
Water Resources Program 
Southwest Regional Office 
(360) 407-0278 

From: Smitherman, Opal (ECY) 
Sent: Thursday, November 05, 2015 8:21 AM 
To: Cline, Vicki (ECY) <VWIN461@ECY.WA.GOV> 
Subject: FW: Water Rights and Water Right Reports 

Hi Vicki, 

Here is one for you. 

Thanks 
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Opal Smitherman 
Southwest Regio_nal Office 
Water Resources Program 
(360) 407-6859 
odav461@ecy.wa.gov 

From: Doreen Milward [mailto:DoreenMilward@cushmanlaw.com] 
Sent: Wednesday, November 04, 2015 7:52 PM 
To: Smitherman, Opal (ECV) <ODAV461@ECY.WA.GOV> 
Subject: Water Rights and Water Right Reports 

I am making this initial contact at the email listed on Ecology's Water Resources web page. This is a complicated matter, 
and I wanted to provide some basic information before someone calls me back. Cushman Law Offices represents Mike 
Hamilton who owns property and has associated water rights near Exit 72 in Lewis County where Rib Eye Ramblin' Jacks 
and other businesses are located, but he also has agricultural land there on which he grows hay and irrigates. 

The commercial water rights do not appear to be at issue: G2-26648C encompasses G2-24573C and G2-26356C, for a 
total of 27 afy at 160 gpm. G2-24573C also contains a small 2-acre irrigation water right. 

There is a serious problem, however, with the remaining irrigation water rights. Before lnterstate-5 was built, some 
properties on what are now the west and east sides of Exit 72 at 1-5 used to be in common ownership by Frank 
Hamilton, who procured water rights under Ground Water Certificate 1726A on 4/24/52 and Surface Water Certificate 
5605 on 8/18/52. The point of withdrawal for 1726A was from three wells located within 14/13/2W and 15/13/2W, for 
irrigation use within portions of Sections 14, 15, and 22. The subject land in Section 14 is now owned by Mike 
Hamilton/Hamilton Corner 1 LLC, on what is now the east side of 1-5, but Sections 15 and 22 are located on what is now 
the west side of J-5 owned by Betty Hamilton/Hamiltons Walnut Shade LLC. Similarly, the point of diversion of 5605 was 
from 22/13/2W, but the place of use encompassed locations in Sections 14, 15, and 22. 

On 11/29/04, Betty Hamilton applied to transfer the full volume of water right 1726A (114 afy at 420 gpm) and 5605 
(calculated to equate to 69 afy) to the City of Napavine. The Applications for Change/Transfer, which appear to have 
been prepared by a consultant for the City of Napavine, mistakenly identified Betty Hamilton as the sole owner of the 
water right, even though the place of use of these water rights include areas in Section 14, and she owns no property in 
Section 14. All the while, Mike Hamilton has continued to irrigate his fields in Section 14, just as he always has. 

The Betty Hamilton Applications for Transfer and Reports of Examination identify that Napavine will not be using any of 
the existing Hamilton wells, but rather taking only the water rights, and anticipated that the transferred water rights 
would not be perfected until 2022. Based on a review of on-line records, we do not see that the water transfer has been 
perfected into a water right or water certificate. Further, we believe that the City is only Just now (by end of 2015) ready to begin using of a portion of water rights acquired through Betty Hamilton. 

We have brought this problem to the City of Napavine, and have sent the City and its attorney detailed information, 
including copies of the water certificates, transfer application, historic maps, etc. Their response was that we should 
take this up with Ecology. Please review the matter on your end, and then give me a call so we can determine what the 
next step is. Thank you. 

Doreen Milward 
Paralega[ 
Cushman Law Offices, P.S. 
924 Capitol Way S. 
Olympia, WA 98501 
Tel: 360/534-9183 
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Place of U!>e (See Attached Mil~ 
: i,EGAL.DESCR~l'.l0N.OF~l,ITHDJUZ£D PiM:E Of UR: ~---- _ -·-·--·--·-·--- -~~ ~ .. ----· .. ,~ ...... ,_. ·•-~~-~-- _ •----·'. The place of use (POU) ofthls water rlghtls the service area described In the most recent Water 
: System Plan/Small Water System Management Program approved by the· Washington State 
; Department of Health, so long as the water system Is and remain~ in compliance wlth·the criteria in 
l: . f:t_~_~Q!~~: ?.8..~gL -~-~-'~'.(~9.:.Q~:~.!3~. !!'~'i.h~Y~~-!~~-!:~~~-2.f. ~V!!~n~ t~~ _pl_a':e ~f use 9f th.~s. wat~~ ,ri~~!'.. _ 

Development Schcdul 
: BEGIN PROJECT . ... __ . _ 

• Started ~··----·-· ----·- --~--1 . _.... .:..... __ , 

I COMPLITT PROJ[CT 
. -
June 1, 201:, 

! PUT Wf,!l:R ro FULL USE 

June 1, 2022 

Measurement of Water Us · ' . . r flow often must water use be measured? 
: How often must water use data be reported to 
'. Ecology?_ 
t"wliai-vci1ume- shouiif6~_reFi'ortedi, .. .. .. . ... _ 
.: What rate should be reported? 
JAMfMll-
wens, W¢JI Logs and Well constn.u~tlon· standards 

___ !_Monthly ____________ .. ___ . 
1 Upon Request by Ecology 
! 
:- Total Monthiv voi-ume -- ·-- --_________ ._,. .. _____ -. 

.. ~- ... ,.• ··-·-----. --, .. -x ..... - ····--- ---------- --·-··· "··-~---
j Annual Peak Rate of Withdrawal (gpm) 

All wells constructed In the.state must tneet the construction requirements ofWAC 113,-160 titled 
"Minimum Standards fer the Construction and Maintenance of Wells" and RCW 18.104 titled "Water 
Well Construction". Any well that ls unusable, abandoned; or whose U5e has been permanently 
discontinued must be decommissioned. Additionally, a wel.1 ln dlsrepalr that Its continued use Is, 
Impractical or l$ an environmental, safety or public health hinard must also be decommissioned. · 

All wells must be tagged with a Department of Ecology unique well identification number. If yQu have 
an existing well 1:1nd it does not have a tag, please contact the well-drilling coordinator at the regional 
Department of Et:ology o.ffice lssulngthls decislo.n. This tag must remain attached to the well-. If yo.I.I are 
req ulred to submit water measuring reports,. reference this tag number; 

Installation and maintenance ofan access port as dP.scrlbed In WAC 173-160:. 291(3) ts required. 

Measurements, Monitoring, Metering and R~porting 
An approve.;! measuring device must be lnstalle~ and maintained for each sources Identified by this 
water right in accordance With the rule 1'Requ1rements for Measurrng and Reporting Water Use''. WAC 
173-173 descrll:!es the requirements for .data accuracy, device installation and operation, and 
information. reporting. It also allows a water userto petitiqn the Department of Ecology for 
modifl<;at(ons to some of the requirements. 

Recorded water L1Se data can be submitted via the Internet. To set up an Internet reportlng.acc:c,unt, 
contact the. Southwest Regional Office. lfyou do not have Internet access, you can still submit.hard 
copies by contactin$ the Southwest Regional Office for forms to submit your water u~ data. 

Department of Health Requirements 
Prior to any new construction or alterations of a public water supply system, the State Board of Health 
rules require pub Ile water suppiy owners to obtain written approval from the Office of Drinking Water of 
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I 
the Washington State Department of H~alth. Please contact the Office of Drinking Water at Southwest 
Drinking Water Operatioris, 243 Israel RJad S.E., PO Box 47823, Tumwater, WA 98504-7823, (3601236-
3030. I 

; 

Water Use Efficiency ~ . 
The water rloht holder ls requited to mal taTn efficient water delivery systems and·use of up-to-date 
water conservation practices consistent th RCW 9D.03.005. 

Schedule and lnspectioM \ 
Oep!lrtment of Ecology personnel, upon pt"e5entatkm of proper credentials, will have access at 
reasonable times, to the project location, ~nd to Inspect at reasonable times, records of water use, 
Wells, diversions, measuring devices and ak$0c!ated distribution systems for compliance with-water.law. 

. . \ 
Proof of Appropriation ' · 
Tile water right holder must file the notice bf Proofof Appropriation ofw.iter (under which the 
certificate of water right is is·sued) when thf permanent distribu_tlon system has been constructed and· 
the quantity of water required by the proJj has been put to full beneficlal use. The certificate will 
reflect the extent of the project perfected !thin the limitations of the water right.: Elements of,a proof 
Inspection may Include, as appropriate, the ource{s), system Instantaneous capacity, beneficial use(s], 
annual quantity, place of use, and satlsfactl~ of provisions. 

Fln!llngs of Facts 
Upon reviewing the investigator's.report, 1 fi d an facts, relevant and material to th~ subject application, 
have been thoroughly Investigated, Furthe ore, I concur with the lnve~atar that water Is available 
from the source In que.stlon; that there writ b\e no Impairment of existing rlghts; that the purpose(s) of 
use a re beneficial; and that there will be no 1etrlment to the public interest. 

• I 

Therefore, I ORDER approval of G2--GWC1726\subject'to existing rights and the provi~lons specified 
above. 

i 

You have a right to appe. al this Order to the :Eution Control Hearings Board (PCHB) Within 30 day.sot 
. the date of receipt of this Order. The ~ppeal p O(ess ls_govemed by Chapte.r43.21B Rl=W and Chapter 
·371-08 WAC. "Date of receipt" Is defined In RC\ 4~.218.001(2). . : 

To appeal you must do the following Within 30 rays of the .date of receipt of the Order. 

File your appeal and a copy of this Order with t~e PCHB (s;ee addresses below). Flllng means actual 
receipt by the PCHB during regular business ho~rs. ; 

• Serve a copy ofyout appeal and this Or<j'er on Ecology in paper form - by man dr iri person. (See 
addresses below.) E~mall ,~ not a~epte~. · 

• You must also comply with other app!ica~le requirements in Chapter 43.218 RCW and Chapter 
371·08 WAC. ( 

I 
\ 

I 
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• 
Street Address 

Department of Eeoiogy 
Attl'P Appeals Processing oesk 
300 DesmondDr-lveSE 
Lacey, WA 98S03 

Pollution Control Hearings Board 
11.11 Israel R·o SW Ste 3.01 
Tumwater, WA 98501 

Signed at Olympia, Washingtoh, this 

Mailing Addresses 

Department of Ecology 
Attn: Appe~ls Pro~esslng Desk 
PO Box47608 
Olympis, WA 98504'7608 

Poilution Control Hearings Board 
PO Bo.x 40903 
Olympia, WA 98504-0903 

/7~ day of llpxi J 2012. 

For ~dd.itional infortmttion visit the Environmental Hearings Office 
Website~ http;//www.eho.wa.gov. To find Jaws and a·gency rules visit the Washi.ngton State legislature 
Website: http://Wwwl.leg.wa.gov/CodeRevlser. 
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INVESTIGATOR'S REPORT 1 
Tammy Ha.JI, Department of Ecolod 
WatP.r Right Control Number CG2-GWC1726 

BACKGROUND 

• I 

1 
i 

\ 

On November 23, 2004, Steve Ashley, rep~sentlng the City of Napavine, filed an Application for Change 
of Water Right to ·change the points of wit~drawat purpose.ofuse, and place of use of Water Right 
Certificate (GWC) 1726, i 

I 
. I 

GWC 172.6 was issued January 14, 1954. lt\authorized 450 gallons per minute {gprn) a.nd 114 acre-feet 
(ac-ft) per year fot domestic supply, stockwater, and Irrigation of 57 acres. . . I . 

\ 
I 

See Attachment#1 \ 

Attributes of the ExjstingWater Right\md Propo$ed Change 
I 

Table 1. Attributes of Water Rh!htCertifidate rGWC1 1726 and P·ronosed Chant!e 

Name 

Priority Date 

Change Application Date 

Instantaneous Rc1~e 

Annual Q~antltv 

i>utpose(s) of Use 

Place(s} ofUse 

\Existing 

' Frahk B. and Edith Hamilton 
i 

AJrn 24, 1952 
i 
I 
' 
\ 
450.gpm 

I 
I 

i 
t4ac-ft 

lrtlgatlon 
st9ckwater . 

Dom~stlc supply 
The west 519 fee,: of SE >' SW 3', south 
of right of way, S~ction 14; NW~ SW%, 
·south of right of ~ay, Sec:tion 14; SW Y,. 
SW. ~·, south of right of way, Section 14; 
N ~ SE l', south of railroad, Section 15; 
NE>' NE 1/4, east of river, Section 22, • I . 

less 0.91 acre for road. 
A~l.in'T.1~ N,1 R 2W.W,M .. 

Proposed 

City of Napavine 

11/23/2004 

140gpm 

36 ac-ft {continuous use) 
69 ac-ft (seasonal use,. May 1 

September 30) 

Munlclpal Supply 

The place of use (POU) of this water 
right ls the service area described In 

the most recent Water System 
· Plan/Small Water Systen, 

Management Program approved by 
the Washington State Department of 
Health1 so long as t.he water system Is 
an~ r~malns In compllan~ with tile 
criteria In RCW 90.03.386(2). RCW 
90.03.386 tnay have the effect of 

revising the place of use of this water 
right 
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Table 2. Proposed Source of Withdrawal. 
Source Name · Parcel Wel/TQg Twp Rng Sec QQQ latitude Longitude 
City of Napavine 018082001000 AFT345 13N 02W 09 SWNW 46.599108 -122.907275 
Weil#6 

Table 3. Existing Source of Withdrawal. 
Source Name Parcel Twp Rng Sec QQQ Latitude Longitude 
We11#1, 018050005000 13 02W 15 SESE 46 .. 606886 -12:2.909375 
Betty Harnllton house 
Well#2 018Ci50016001 13 .02W 15 SESE 46.605189 -122-.909792 west coast 011 
Well#3 0180500160Q,i 13. 02W 15 SE SE .46.606578 -122.911367 
MalnWeU 
Well#4 017905004000 13 02W 15 NESE 46,61.0608 -;l.22.913172 
Polaris 

Legal Requirements for Proposed Change 
The following Is a list of requirements that must be met prior to ·authorizing the proposed change in 
GWC1726. 

Public Notice 

The applicant published notice for thi.s project proposal in The Chronlcfe Lewis Cot,mty once a week fpr 
two consecutive week$ beginrting December 14 and endlng Dece:rnber 21, 2007. The Department of 
Ecology received five letters of concern in response lo this notice. 

State Environmental Po!_ic_,__y_A_ct_[~S __ E_PA_,)'-------
A SEPA determination evah,1ates If a proposed wlthdrawql will cau~e significant adverse environmental 
lmpatts. A SEPA threshold det.erminat1on is required for: 

1) Surface water.applications for more than 1 cubic feet per second (cfs}. For agrtcultural 
irrlgat1011, the threshold increases to 50 cfs, If the project Isn't recelVing public sub~idies. 

2) Groundwater appllcatlons r';!questlng more than 2,250 gprn. 
3) Projects with several w~terrigt'lt applications where the combined withdrawals meet the 

conditions llsted above. 
4) Projects subject to SEPA for other reasons (e.g., the.nej::d to obtain other permits that are not 

exempt from SEPA}. 
5) Applications that ar~ part of ,several exempt actions that collectively trigger SEPA under WAC 

197-11-305. 

This appllcatlon does not meet any ofthese conditions and Is categorica!ly exempt from SEPA. 

Statutory Requirements 

Water Right Changes 
R<:W 90.03.380(1) states a water right put to beneficial use may be changed. The point of diversion, 
place of use, and purpose of use may be changed, as loog as It would not harm or inJure other water 
rlthts. 
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The Washington Supreme Court has hel~ that Ecology Is required to make a tentative detennlnation of 
extent and validity of the cl,aim or right vyhen processing an appUtation for change to a .water right. This 
ls necessary t~ establish whFJther thP. daj~lrn or right i.s e!lglble for change. {R.D. Merrill v, PCHB and 
Okanogcm Wilderness League v. Town a Twisp.) 

The holder of the right may clumge the a nner or purpose of use. Th!! Washington Sti3te St.1preme 
Court held in Merrill that a water right holder may change the season of use wh~n· related to a change In 
the purpose of use .of a water right. A chabge In the purpose of use can be approved only after the water 
has first been applfed to beneficial u_se. I 
Sarne lfody of Public Groundwater . 

. I 

RCW 90.44.100 allows·Ec:ology to amend ~ground water permit{ot claim) to allow the user to CQnStruct 
a replacement or addition.al weU at a ne. w1catlon outs. ide of the lo. cation of the.ori8in1:1I well,_ or to 
change the manner or place of use of the ater, if: 

(a) For replacement wells, the user rri st discontinue use of the original well ~nd property 
decommission the original well. 

tb) For additional wells, use from the 91riglnal well can continue,. but the combined total withdrawal 
from all wells must not enlarge the fight. 

lcl Other existing rights must not be Impaired. · 
(d) The welts must draw from the same\body of public groundwater. Sources in the same body of 

publlc_groundwater are: \ 1 

• · Hydraulically connected. 
• Hav~ a common r~charge {cat~h~ent} area. 
• Share a common flow regime. I 

l 
INVESTIGATION \ 

The mate. ri.al reviewed In support of this apphpatlon Included the follow_ Ing: 
c The State Surface Water f:o~es, a~minl;Stratlve rules, anq policie~. 
• Department of Ecology's Water Right \rracklng System (WRTS) database. 
• Topographic and local area maps. · l 
0 Telephone Interviews and e-mail corr~spondence from ·k'.arl Jphnson, of Gray and ·Osborne, Inc., 

representing the City of Napavine. ~- · ' 
• The City of Napavine's Draft Waters .em Plan Update, Grav and Osborne, M.ay 2008. 
• Notes from a site visit on March s, 201 . 
• Hydrogeologlt memorandum written bV, Tammy Hall, licensed hydrogeologist, V(ith Water 

Resources Southw~st Reg!onal Office, 1arch 7, 2012. 

Project Location and Site Description \. 
The City of Napavine Is situated In Lewis Gc,unt\1 along Interstate 5, about six miles south of Che halls. 
The town sits at the northern edge of the Napav.ine, Jackson, anq Grand Pralriesi exactly half-way 
between the cities of Tacoma and Portland, Ore~on. Napavine Iles between the Neuwaukum River and 
Stearns Cree~. \ 

'1 
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The City of Napavine owns and operates a. municipal water system (ID# 58200) thi!t $erves th!;! town and 
surrounding areas. lnforma\ion on Washington State Department' of H.ealth's webslte (Sentry) Indicates 
the water system serves a residential population of l,900and a nonresidential.population of n2 on 654 
con nectJO!is. 

Napavine was originally a logging and sawmill. c;enterthat on~e inducted six sawmllls, a shingle mill, and 
two column factories. Other buslnesses included a general repair shop, two shoe shops, and a 
blacksrnith. Napavine wa~ incorporated as a town In 1913 and rerncorporated as a City in the 1970's. 
Th.e water system was bunfin 1955 and used Well 1 as lts primary source until 1964, whenWell 2 was 
drllled. Wells 3 ·and 4 were added ln 1975 and 1994, respectively. 

Significant water distribµtion system Improvements were made in 2000. 

[ntent of Application for Change ----------·------~----· __ _ 
The Intent of this appliaition is to transfer water rights associated with the Hamllton property to the City 
of Napavine. The City has agreed to purchase the Hamilton water rights pending approval of this 
transfer. 

The original application requested to transfer GWC 1726 to the City's welts 2, 4, and 5. However,the 
City amended the applic;atfon and the proposed potnt of withdrawal was changed to·a new well, City of 
Napavine Well #6. 

History of Water Use of GWC 1726 

GWC 172(; was Issued on January 14, 1954 to Fra·nk Band Edith Hamilton, The i:ettiflcate i:!Utho.rized 
420 gpm and 114 ac-ft per year for irrigation of 57 acres, stockwater, and domestic supply. Surface 
WaterCertlfltate (SWC} 5605, issued January 15, 1954, Is supplemental (Mn-additive) to GWC 1726. It 
~Bowed diversion QfD.7 cubic feet p~r second ( cfs} from ~he Newaukum River for Irrigation of 70 acres. 

Anecdotal information from the Hamlltons indicated they used the water right as authorized until 
around 1994. Records were not kept reg~rcling how much water was being used. 

After :1994, othe~ uses began to occ1.1r. Water uso. from each of the groundwater sources,cont!nued until 
summer W11 when the City of Napavine began providing water service. At least 2 of the 4 w·eJls were 
also used to Irrigate,. but the s-urfate water diversion was the main source for irrigation. 

The Hamlltons provided statements of various actlvltles that have taken place on their property 
involving water t.Jse throughout the yea rs. Receot documented water uses lncludl! the. following (Gray 
and Osborne, 2004): 

• Public Water Supply to Hamilton, Betty \Nater System (1D#04767A)~ Water r;;ic:Hitles Inventory 
(WDOH, Sadie database) lists one well, one residence, and 5 non-residential connectic;ms. 

• Water was sold in bulk to Sterling Breen Crushing, lnc., for a pr<:>jl;lct to flll Hamilton property. 
• The Hamiltons have raised various irrigated crops on their property:, induding alfalfa, hay, field 

com, peas~ potatoes, a·nd potted pine trees. Surface water was the primary sourc:e. 
• The HamUtonshave raised various stock on their property, including beef cattle, horses, pigs, 

and sheep. These livestock were shown re~ularly and bathed routinely. · 
• IJhlr:nann, ~Voperated a business and used a separate, un-metered well. 
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• 
• . Water was sold.In bulk to Northfork Construction Inc. for asphalt plant dust control and 

miscellaneous road cleaning. \ . . 
• Five trailers on the property wertupplled with water. Usage was not metered. 

Tentative DetermJnation of Extent a .d Validj ·. ofGWC1726 
The Washillgton Supreme Court holds tha when processing an application for change to a water right, 
Ecolqgy Is required to make a tentatiVe de erminatlon· of extent and validity of the claim or right 11lls is 
necessary to establrsh whether the claim dr right Is eligible. for change. (R.D. Merrill v. PCHB and 
Okanogan Wilde mess league v. Town of Twisp). 

Water use on the Hamilton property was J.om fuur wells with·varied uses, In ;,..,rltten statements;-the 
HamUtons ~ve provided estimates ofwaul,r use cm their property. Based on documentation provided, 
Ecology's tentative determination was that GWC 1726 ls valid (or 140 gpm and 36 ac-ft of year-round 
use and 69 ac-ft per year for seasonal use (~ay 1 through September 30). This use Is detailed below in 
Table 4. 

I 
Table 4. Summarv of Hamlltoi:i water use Jiata 

Use \ 
Group a water .system/publlc water sup~ly 

Sterling Breen ·1 

Irrigation of 40 acres 
(seasonal, primarily surface water uode.r 

SWC560Sl l 
Stockwater \ 
Uhlmann RV 1 

North Fork construction 
Show stock bathing 

Trailer residents 
Total 

lGray and Osborne; 2o04} 

\ 

Amount ac,.ft/yr 
2.89 

17.68 
69.13 

2.28 
2 .. 97 
8.84 
0.15 
1.12 
l05 

The ~m~inlng 10 ac-ft <1nd 3:1.0 gpm !Jnder thi right has been relinquished back to the st~te for nw1-use 
without "sufficient cause# as defined by statut~ (Chapter 90.14 RCW). ·. 

I 

P:r:-oposed Use · \ 
I 

The purpose of u~ will be Municltial.Supply. \ 

DeterminatloJ'l of De Fact:Q C)lange of GWt 172& 
In some situations, changes to historic U$es BliS .cla~ed wltt:i water rights have Ileen made In the 
dlven,ion or use of Water without first obtain Iii . authorization for the changes pur5oarit to chapters 
90.03 and 90M RCW. Such unauthorized chan~esto existing water rights are commonly referred to as 
"d.efacto", ora change that has already occurrei:I. · 

When evaluating unauthorized changes to watJ rights, Ecology generally considers benefldal use to be 
the measure of the right, even If som~ attribute~ of the right may not be consistent with the current 
authorization. · 
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Use of water in a manner Inconsistent with one·s water right authomatto·n may not result in forfeiture 
or abandqnment of that right, prmiided such use is beneflclal and not.wasteful. Consideration of 
unauthorized water use as representing benefitjal use of the water.right is determined on a case by case 
basis, through c~reful examination of the spedflc:facts assoctat'ed with the water rfght file. 

The changes in be.neficlal ~ for the Hamilton water rights occurred when the Hamilton prQp~rt.v 
became part of the Urban Growth Area [UGA) for the City of Napavine. At this time, land use chanaed 
from primarily agrlcultural to commercial. All water use afterthls change In land use has. remaine_d 
within. the·annual limits of the original water right. Considering the facts and circumstances of this 
specific situation, I determine that a·de-far;to change occurred In the use of GWC 1726. 

Proposed Use 

The proposed use Is #Municipal Supply Purposes." 

Other Rights Appurtenant to the Place of Use 

The City of Napavine {System Id. No. 58200) encompasses around ~o acres and s~i'Ves residential and 
commercial customers (Gray and Osborne, 200S). Groundwater withdrawals are authorized by two 
Wa~er :Right Certific21tes and fou.r wells. 

Details c,f the City's water nghts are summarized In Tables. 

Table 5. The.Citv of Napavine's Water RiRhts. 

Source 
lnstontaneofls 

Annual Quantity 
Location: QQ~Q 

Certljicttte # Rate(Qi) T. 13 N.1 R. 2 W. 
GPM 

(Qa} ac-ft/year 
Sec34 Sec35 

Gl-00101 Wells :t., 2,4, 
265 138 NENE &5 

G2-23113 Well3 .so 30 NWNW 
Total 315 168 

--

System Demand and Water Use 

The ·City of Napavln~'s current Wi!!ter Sy:;tem Plan (~ray & Osborne, :2008) estimates average daily 
d·emand In 2012 to be iao,ooo gaUons ~ day or abou~ 146.1 ac-ft/yeal\ Based on proJect.ed demani:;t, the 
City expects to have enough annuaJ,quantity to last unill 2016. 

Approving this change will enable the City to meet projected annual demand until about 2026. (Gray & 
~~~ . 

Hydrologic/Hydrogeologic Evaluation 

Genel;'al Area Hydrogeology 
The City of Napavine is In central Lewis County, about 3·3 miles south of the southern end of Puget 
Sound. The City sits In a structural ba:si~ that extends from the Willamette VaUey in Oregon to British 
columbla called the Puget Trough. 
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• 
The City Is situated on a relatively flat. up\and terrace formed during the Pleistocene, roughfy"l0,000 
years ago. Near Napavine, two terr.ic.es !xist above the Neuwakum R\ver Viilley,. The terr11ces were 
formed when glacially fed streams dlscha ed across the valley, eroding the fill and forming broad 
terraces of alluvlum and glacial outwash aterlals. (Weigle.and Foxworthy, 1962) 

The younger, lower terraces are relatively flat. The older, upland plains have a mhre rolling surface 
marked by deep gullies extending back frt the scarps. Landslides occur at many place$ along terrace 
scarps. (Weigle and Foxworthy, 1962) 1 

I 

All aquifers and streams are e,cpected to b4 hyd,aullcally connected. 
\ 

The followlng 1,Jnlts are found ln the Napavipe area: 
' 

• Logan Hill Formation. This unit -~mprlses the upper terrace and can be up to 150 feet thick. 
The top 20 to SO feet is a hlghly'weathered, yellow to red clay With gravel. In this weathered 
zone, pebbl~s and cobbles ares• h~hly altered that they e~sily break apart. Below the 
weathered zone, the unit consis~s of a heterogeneous mixture of gravel' and sand with miner 
amounts' ofsilt and clay. l 
The Logan HUI formation yields o~ly,small amounts of water from the up·perweathered 
zone, but can prQduce moderate!\., large amounts of water from the lower, un-weathered 
zone. (Welgle and Foxworthy, 19~2) 

. . \ . . 
• Newaukum terrgce. This unit ral'l,es from less than 20 to more than 100 feet thick. 

~roundwateryle.fds for the Neu4ukum terrace unit is usually smati be~ause.the unit Is 
tightly cemented altho.igh in som~ areas, only a small portion of the unit Js saturated. 

• R' r Ii vi mo t e u R er. The alluvium of the Ne1.1wakum River consists 
predomlnantly'of fine-sralned ma rlals. A$ el(pected, wells completed in this un:lt are 
relatfvely shaliow and .~ave low yiel · s. · 

• Non-marine deposits. This unit und~rlies the terrace deposits (Logan Hills a.nd f,Jewaukum 
terrac:et and river alluvium In the Neuwakum River Valrev. This unit was deposited in a 
:.tructural basin formed from activlt~ during the Pliocene Epoch. Th~ Newaukum art~ian 
basln coversabc;1ut2S square miles.! 

Recharge to this unit is from preclpijtlon that falls on the adjacent upland plains. In the 
Napavin"e area, the hydraufic gfadieni is enough to produce artesian pressures. 

\. 
I 

Preliminary Permit \ 
A Preliminary Perm rt was issued to the City of N~µ\ivtne on April 2, 2.008 requiring drilling and testing of 
a .new production well. This new prod uctlon well, Well fffi, is about 200 feet south of the Newaukum 
River about :11 mile south of the wells associated with the Haml1ton property, The! unit exposed at the 

I ground surface at the welt site Is the Newaukum tefraca (Welgle and Foxworthy, 1962) 

\ 

AR 000066 



Investigation of Water Right lacation No. CG2~WC1726 
Page 12of18 

See Attachm.ent.#1 

Drilling Napavine we·n #6 began on NovembertO, 2009 and the Wt!II was complet~d on March 4, 2010. 
Construction details are summarized below in Table 6. · 

Table 6. Construction details of City of Napavine Well #6 
Wei/Tag 
Date Drilled 
Well elevation 
(ft Cilibove mean sea level, msl) 
Well diameter 
(lnches1 In) 
Completed depth 
(ft below _ground surface, bgs} 
Elevation, ft below mean sea level (msl) 
Screened interv.al 
Pumplngc::apaclty (gpm) 
Hydrologic unit 

AFT345 

March 2, 2010 

240 

8 

.. 384 
-144 

346-379 
270 · 

Non-marine deposits 
Newaukum artesian aquifer 

When the Newa.ukum artesian aqulferwas penetrated,the water level rose and stabilized at about 19 
feet below the top ofthe casing (Gray and Osborne, 2010). Based on the depth of the Well and the 
e!evation of the static water level, Well #6 is completed in the non-,1'.ll~rlne deposits of the Newaukum 
artesian aquTfer. 

Pump testing began on February 24 and ended February 26) 2010. The we.II was pumped at 270 gpm for 
-24 hours. At about 1,000 minutes (16.67 hours) Into the test, the drawdown curve flattened out · 
indicatlng'a recharge boundqry at distrnce. The estimated transmlsslvity of the aquifer, using earfy data 
is aalculated at 7,425 gallons per d~y per 1'oot ofaqulfer {gpd/ft~ and 11,140 gpd/ft using data after 
1,000 i:ninutes of pumpi'ng (Gray and Osbome, 2010). 

Hamilton wells 
Information provlded by Gray and Osborne (2004) indlc;ates that groundwater use on the Harn!lton 
property took place from four wells. 

See Attachment #1 

Well reports are only available for three of the fout wells, Wells #.1, #2, and #4. Well #3 was the 
main well, used primarily fur the Group B water system. It's llkely this well was also completed in the 
Newaukum terra<;e unit, Construction details of Wells #11 #2, and #4. are summarized in Table 7. 
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\ 
Table 7. Well construction details for Wells #2 and #4. 

Well Depth Static w1 tef'/eve/, ft bgi Hydrolor,ic Unit · Production capadty 
Well#l, 

Betty Hamilton 
Hou·se 

Well#2, 
West C~ast OIi 

Well 114, 
Polaris 

320 

81 

44 

Artesl;tn ondition.s when 
~rilled 

\ 6 
\ 
\ 11 

\ 

Newaukurn artesian 
aqulfel" 

Newaukum terrace 

Newaukum terrace 

120 

25 

25 

Same Body of Public Groundwater 1 

When addlng wells to groundwater rights, Jew 90.44.100 requires that the wells must draw from the 
same body of public groundwater. 13ased o~ Water Resources Program Policy 2010 (2007) wells that tap 
the same body of public groundwater: I 

• Are hydraullcally connected. \ 
• Share a common recharge (catchmert) area. 
• Share a common flow regime. 1 

I 

The wells used on the Hc1mllton property iilnd City of Napavine Well #6 draw water from the saml! l;iody 
of groundwater. The wells are hydraulically donnectedrshare the same recharge, and common flow 
regime. Groundwater from all wells ultlmatJly discharges to the NeWaukum River. 

[mpairment Consjclerations 

Effects to Area Water Users 

Water right c. hanges have greatest potential 1affect wells'completed In the same.aquifer n.eilr the new 
point of wltbdrawaJ. 

WAC 173-150-060 specifies Impacts to "quali ng Withdrawal facillties" fit the legal definition of 
Impairment. This allows wells to be affected brt Impacts are not considered i.mpalrment. Qualifying 
withdrawal facilltles are wells .completed in th~ same aquifer as the new point of wlthdra·wal. The well 
must span the aquifer's entire saturated thlckn~ss and the pump elevation must allow·variation in 
seasonal water levels. \ 

This change w1/l allow withdrnwals of 140 gpm ~~d 105 ac-ft per year from a weli 379 f~etdeep. Only39 
ac-ft will be authorized for year-round m;e. The1remaining 69 ac-ft Is limited to seasonal use frc,m May 1 
through September30, \ 

\ 
A query of Ecology's water right (WRTS) databa5? Identified th.ree water right certificates Within~ mile 
of Well #6. The Schwa12well Is shallow (25 ft deep} and Is riot expected to be affected by withdrawals 
from Well #6. \ 

\ 
The Balmelli Dairy w.ells are completed at a comp~rable depth as Well #6, c1t a distance of about U mile. 
PumplngWell #6 wlll llkely affect the pressure in tt!e Newaukum artesian aquifer and lower the water 
level slightly, b~t not enough to affecl well produiftion. Therefore, Impairment Is not expected. 

I 

I 
I 
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Details of these w.ater rights are summarized in Table 8. 

Table 8. Water right certificates within 3h mile of Well #6. 
I Priority Certificate Name 

date 
Purpose of use 

114 Schwarz 5/1/1945 Irrigation of 40 acres 

GZ-23286 
Balm~lli 

10/17/1974 Irrigation of 50 acres Dairy 

Balmelll Stockwater 
GZ-23288 

Dairy 10/17/1974 . Domestic Supply 

QI 

125 

135 

100 

Ecology records also Identified the following In about one-mile from Well #6: 

Qa 
Well 

depth 
40 25 

100 305 

34.6 32.5· 

• Twenty surf ace water certificates and superseding certfficc1tes a utho rlzi ng 7 .25 cfs and 92 6 ac-ft 
per year for irrigation, stockwater, and domes~ic $upply. 

• Slxgroundwatet certificates totaling 430 gpm and 74.7 ac-ft per year for Irrigation and ~omestic 
supply. 

• Seventy-three surface water and groundwater dalms are registered for.domestic supply, 
Irrigation, and stockwater. The valldlty and exact location of wells under these claims is not 
k_nown. 

• Forty-four well reports ar~ on file in Ecology's database. 
o Twenty-one are less than 100 feet deep. 
o Sixteen are between 100 and 200 feet deep. 
o Seven are between 200 and 300 feet deep. 

Impacts to Surface Water 

WAC-173-522 establishes lnstream flows for the Newaukum River at RiVer Mile (RM) 4.1 in-Section 9, T. 
13 N., R, 2 W., about flve miles downstream of the City of Napi:lvine. 

The proposed change will authorize groundwater withdrawals from four shal!bw wells completed In the 
Newaukum terrace ti nit to a deeper well completed in the Ne1,vaukum artesian aquifer. Although all 
wells are completed in the same body of public groundwater,wells In the Newaukum terrace unit have a 
more direct communication with flows in the Newaukum River. Therefore, this change will benefit 
streamflows In the Newaukum Inver. 

Public Interest Considerations 

Approving CG2.-GWC1726 Is not detrimental to the. public Interest and consistent wrth RCW 90.5-4 and 
WAC 173-522. 

Consideration of.Protests and Comments 
In response to the public notice, Ecology received five letters of concern with regard to this proposed 
change. These letters are considered 111etters of concern" instead of formal "letters of prptest" because 
they were received after the ~O-day protest period had expired. All parties exptessed the same 
concerns: 

• Approval of CG2~ GW"c1726 would result In Impairment of their water rights. 
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• Approval of CG2" GWC1726 wou~ result in impaitmeht of surface watet. 
• GWC 1726 is not a valid water rl1t in good standing and available for change. 

The parties who expressed their concern regarding this proposed change are listed In Table 9, 
. I 

Table 9, Concerned parties reR~rding C( 2-GWC1726. 
Con,cerned. Party , Dote of letter 
Tracy & Kathleen $pencer i April 1, 2010 
Virgina Breen \ March 25, 2Q10 
Tammy Baker& Daniel Smith 11. March :2.51 2010 
Harvey & Judy Breen March 25, 2010 
Ti:lrnmy Ba~er \ March 18, ~D10 

I 
Potential to impair other water rights \ 

It Is not likely that approval of this pr.opose. d~· hange will result in impairment of ot. her water rig .. h. t 
holders. Most area wells are completed in t e shallow aquifer system; either the Newaukum terrace or 
river alluvium. The proposed new point of w thdrawal, City of Napavine Well #6 ls completed in the 
·Newaukum artesian aqulfer. \ 

1 
The well completed in the Newaukum arteslah aqujfer closest to Napavine Well #6 is.aboutY.z mUe away. 
Although pumping in Well #6 Will likely afrect the pressure in the Newaukum artesian aquifer, it is not 
e.xpected to interfere with production of the ,ells .. 

Potential to impair surface water \ 
rt is not Hkely that flows in the Newaukum Rive~ or other surface water streams sh9uld. be affect;ed py 
this proposed change. It is llkeiy that flows in t~e Newaukum River will benefit from this change since 
shallow wells associated with this water right W,11 no longer be used. Shallow wells have a more direct 
conne.cti.on with the Newt1.ukum .Rlve.r. \ 

~tent and validity of G~C 1726 . . \ _ . . . 
changes f. rom a.n a. ~th.onzed wat~r nght use to oiher. uses doe.snot. necessarily result 111 forfeiture or 
abandonment of that ~lght, provided such use Is enefidal and not wasteful. When evaluating 
unauthorized changes to water rights, Ecology g neratly considers beneflclal LlSe tb be the measure of 
the right, even if some attributes of the right may\ not be conslstent with the current authorization. 

Based on Eco[~gy's evaluation, it appears that a "~e facto" change in water use occurred around 1995 
when land use began to change from agricultural ,o more tommerclal. All water use after this change In 
land use has rem,iined within the annual limlt.s of \he original water right. 

Based on the Information provided, 140 gpm and ~6 at-ft.will be approved for yea.r-rnund .. use. The 
remaining 69 ac-ft1s authorized for sea~onal use, ~ay 1 September 30. '. 

Determined F!It:ure Development Plan (DFDP) 
RCW 90.14.140(2)[c) states that a water right. not u~d for more than 5 years is not relinquished if It is 
claimed for a determined future development to ta~e place withln 15 years of the. last ben~fidal use of 
water urider the water right. 1 , 

\ 
i 
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In order to qualify as a DFDP, a determined future development plan must satisfy a series of tests as 
established In R.D. Merrill Compqny v. pollutlon CQntrol Hearings Boqrd.; City ofUniQn Gap and Ahtanum 
Ridge Business Pork LlC v. Washington State Department of Ecology; and Protect our Woten;, Islanders 
for Responsible Water Management (lnterveners}, State oj Washfngron, Dept1rtment of Ecology, and 
King County Water District No. 19: 

• The prQje¢t must be. sufficiently complex as ,o require more ttlan 5 years to complete; 
$ The plan must be (leterl')'ilr:i~d ~rid fixed within five year-s·of the 1.ast beneflclal use ofthe water; 
• The party exercising the plan must have equity in the water right; 
• The pian must remain fixed, and; 
• Affirmative steps mu~ be taken to lmplementthe plan within 15 ye.ars. 

In December of 2003, the City of Napavine and the Hamfltons entered Into a written agreement to 
purchase water rights associated with the Hamilton property. This purchase would take plar;e following 
their successful transfer to the City from this proposed cilange. 'This .agreemMt qualifies as a Ol=OP 

RECOMMENDATIONS 

Based on my in\le$tigatlon and conclusions, 1 recommend CG2M GWC1726 be approved for the amQant 
listed below. Approval of this application 1s subject to the provisions beginning o:n Page 2. , 

Purpose of Use and AuthorizE;d Quantities 
The amount of water recommended Is a mai<imum limit. The water user may only use that l:imount of 
water Within the specified limit that is reasonable and beneficial: 

C 140:gprn 
~ 36 ac-ft, year round use 
~ 69 ac-ft seasonal use, May 1 to Septemper 30. 
" M unlclpal supply 

Point of Diversion 
• .SW~ NW>4, Section 9; T,:-,wnshlp 'i3 North, Range 2 W.W.M. 

Place Qf Use 
• As described on Page 1 ofthls Report of Examination. 

Date 

If you need this publfcation In an alternate.format, 'please calf Water Resources Program at (350) 407-6600. 
Persons with hearing loss can ca/17:J.l [or Washington Relay Service. Persons with a speech disab/llty con calf 877-
833-6341. 
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GUID-2040 WATER RESOURCES PROGRAM GUIDANCE 

ENSURING PROPER SIGNATURE ON APPLICATIONS AND FORMS 

Contact: Program Development and Operations Support Effective Date: 08/10/2009 
Revised Date: 10/09/2013 

References: RCW 90.03.260, RCW 90,03.270, RCW 90.03.380, RCW 90.03.390, RCW 
90.44.060, RCW 90.44. l 00. RCW 90.44.105. RCW 90.44.460, WAC 508-12-
100, WAC 508-12-130. 

Purpose: To provide guidance to water resources staff when reviewing water tight 
applicatiolls, change applications, and other fonns and docum~ for acceptance. 

Applioation1 This guidance applies to any application1 form or other document relating to a 
water tight that must be signed to be accepted by the Water Resources Program. 

This guidance supersedes any previous guidance, policy, interpretive statement, focus sheet or 
other stated Department of Ecology (Ecology) or Water Resource Program (program) viewpoint 
with which it may conflict. · 

;Background and Evaluation 

Any application or form that requires a signature must be signed by the a.pplicant and other 
required parties to be accepted. An unsigned oppJication or fonn is considered defective and 
must be returned for corrcctlott or completion. An application or form without appropriate 
signatures cannot be processed. 

A signature j3 the name of a pel'son written with his or her own hand. or a hand written mark or 
sign intended to authenticate any instrument or writing. The following handwritten marks are 
acceptable as signatures: · 

• The name in the san'le fonn as it appears on the application or on the certificate of 
ownership. 

• Initials corresponding to the f'JrSt letters of the given name(s). along with a full last name. 
• A given name(s) corresponding to the initials. 
• Common nicknames such as Bob for Robert, Jim for James, Betty for Elizabeth; etc. 

along with a full Jast nam~. 

A signature memorandum, signature stamp, mark or sign intended to authenticate an application 
or fonn is acceptable. 

Signing an application or form makes it valid, identifies the appJicant, shows informed consent, 
and constitutes approval; acceptance, or obligation by the person(s) who signs it. Where required 

Exhibit 5 

AR 000090 



2 

below. a signature may be required to be witnessed by a notary public that the signature is 
authentic. 

Inability of the applicant to obtain all signatures should be evaluated on a case·by case b~is, If 
improper signaturefl are discovered later, then the npplicntion will be returned. The applicant will 
be given a reasonable time to obtain required signatures. 

Washington State is a "conununity property' state, and as such, all real and .personal·property is 
generally owned in undivided one-half interests by those in marital relationsbips. Water right 
applications, pennits, and certificates may be held as community property by spouses. Spouses 
should sign and date any app1ication, assignment, or form that pertains to water ri~ts, pennits, 
changes or certificates. However, if only one spouse signs the document, that person binds the 
community unless another exemption applies. 

The following signature guidelines apply: 

• For a sole proprietorship, the owner must sign the application; 
• For a limited liability company (ILC) or professional limited liability company (PILC), 

an authorized member or manager must sign the application; 
• For a partnership, one or more authorized partners must sign the application; 
• For a limited partnership or liability partnership (LLP), a general partner must sign the 

application; 
• For a <:orporntion or association, including nonprofit corporations, an authorized 

corporate officer must sign the application; 
• An attorney, agent or other legally authorized representative may sign the application if 

so authorized in writing by the applicant or other required ~rty. 

This list is intended as internal guidance only. This guldance does not supersede current law on 
agencies, partnerships, corporations or the internal bylaws or other agreements between partners 
or organizations. Ecology may request documentation of signature authol'i1y but is not required 
by this policy to do so. 

To determine what signatures are required, it is necessary to detennine who holds an interest in 
(1) the water right(Si) ,nvolved and (2) 1he parcel(s) of real property involved. Ifthere is more 
than one p,lU'ty with a controlling interest in the water right. all of the parties should sign as the 
applicant. Parties with an ownership interest in the parcel(s) ofland constituting the proposed 
place of use are also to sign, if not already signing as an applicant or owner(s) 6f the water right. 

For example, in Figure 1 below, the applicant holds a watet right and is applying to change it 
from the current place of use {Parcels A and B) to a new place of use (Parcels C and D). The 
applicant holds the entirety of the water right and owns Parcel A. Another party owns Parcel B, 
within tlte current place of use. but is not a holder of A's water right. The applicant would need 
to secure the signatures of land owners for Parcels C and D in order to file the applk:ation for 
change. If the owner of Paroel B has no interest in the portion of the water right subject to 'the 
application. the owner of p~el B does not need to· sign. 
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I 
J 

I. 

Existing Water Right 
PlaceofUse 

Applicant/owner 
Pan:elA 

I Fll!Ur~ I 

Owncc 
ParcelB 

---~> 

Proposed Water Right 
Place of Use 

(Mm:[ 
ParcelD 

If the water right holder does not own eitller parcel of property, only the water 1•ight holder and 
own.et of the proposed place of use are required to sign the application or form. For example in 
Figure 2 beJow, the applicant (within Parcel B) proposes to change the place of use of a water 
right to Parcel F. The applicant would need to secure the signature of the land owner of Parcel F 
in order to :flle the application for change. 

Existing Water Right 
PlaceofUse 

[ F!gure2 

ApplicantloYt11er 
ParcclB L~--> 

Proposed Water Right 
PlacoofUse 

Owner ] PareelP 

.___.___ 

The best practice is to attffll.pt to identify and acquire signatures of au landowners early in the the 
application process. If after submission of the application other landowners are identified, 
however, notice can be made to the additional landowners via certified mail. 

The names and addresses provided by applicants and other signatories should be entered into the 
Water Right Tracking System (WR.TS) under "Last Known Contaot" and in some cases will 
supersede addresses in the application or pennit record, provided legal interest in the application 
or pennit is demonstrated. 
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Special Circumstances for Signature Reqµiremt:nts 

In certain circumstances. the following guidance may assist in determining how to apply the 
signature requirements: 

• The party's legal representatives, trustee, or power of attorney may sign provided that 
authority to act as the legal representative is provided. For example~ if !lJl attorney is 
acting on behalf of e property owner, the attorney may sign the application. Ecology 
staff may supplement the file with documentation that the attorney is aeting in that 
capacity. 

• Where there is clear documentation by court decree, property transfer deed, or 0th.er 
document (e.g. a divorce decree) showing a property owner's interest in the water rigbt 
(or Jack thereof), Ecology should consider this in identifying parties required to sign as 
water right hokier and/or property owner. 

• A statement in a property deed such as "along with any water rights" 1s generally not 
sufficient to fully relinquish all interests in a water right such that signatul'e is not 
required on any application relating to that water right. The program at its sole disal'etion 
may waive the signature·requirement when clear documentation is provided as to 
ownership interest in water rights, In this event, staff will attempt to contact those whose 
signa~ are ab.sent. A decision on whether to proceed with the application without aJl 
signatures wiJI not be made until thirty days after such an attempt to contact. Ecology 
will consider any response in its decision. 

• Be aware that problems can arise ,vhen there is an ownership dispute; Ecology has no 
authority to resolve ownership disputes. If it is uncertain if all parties with equity interest 
in a water dght are informed and support the action, fhen st1'ff should not proceed until 
the uncertainty is resolved. 

I 

• An exception is made to the signature requirement in cases where water is conveyed to 
the trust water.program. RCW 90.03.030 provides that water right holders may convey 
water rights downstream. Signatures of property owners who own land under rivers or 
streams ( e.g. the proposed place of use for trust watet· rights) shall not be required. 

In the case of any special circumstances or excaption to the signature requit'ement, the exception 
must be clearly described and all accompanying documentation must be included in the file, 
including the steps taken to obtain signatures. 

Reviewing Water Conservancy Board Decisions 

Ecology recognizes that water conservancy boards operate under their own statu~s- and rules. 
Boards must follow the lawj but are not subject to Ecology's policies, guidance, and interpretive 
statements, as described in Attorney General Opinion 2006 No. 1 ?1 (AGO), citing the 
Administrative Procedures Act (AP A). The AP A encourages agencies "to advise the public of 

1 AGO 2006 No. I 7 • September 2S, 2006. Extent of De~erit of Ecology's discretion in reviewing decJsions of 
lo~ water conservancy boards. 

AR 000093 



5 

its cun-ent opinions, approaches, and likely courses of action by means of interpretive or policy 
state1nents!' The AGO also recognizes that interpretive and policy statements are advisory only. 

However, Ecology will use its own policies when reviewing board decisions and act cop.sistently 
with Ecology's own interpretation of wucr Jaw in deciding how to act on such decisions. 

AB such, the foJJowing guidance applies to staff when reviewing a board's record of decision. 

• Program staff will not use this signature guidance as a sole basis for reversing or 
modifying a board's decision. 

• Staff will apply existing water law and regulations to make decisions on appropriate 
signature authority for water right change applications and other legally required fur.ms. 

• RCW 90.80 requires a board to use Ecology's change application. Boards need to ens,,re 
that all parties are notified and sign the application as required by Washington State water la,v. . . 

n1e above guidelines apply to specific documents as follows: 

New Water Right Applications 
The applicant ( or authorized representative) must certify that the infonnation in the application is 
true and accurate, and print their name, and sign and date the application . 

. If the applicant is not the legal owner of the entirety of the land where the water will be used. the 
application must'include a dated signature and the address of a11 such legal owners of the 
proposed place of use. 

Water Right Change Applications 
The applicant must certify the information 1n the application is true and accurate, print their 
name, and sign and date the application. · 

!n additio11, wh8!1 the applica~t does not own the land where the water right is proposed to be 
used when a change of place of use is requested, the app!lcation must include the signature and 
address of the legal owner of the land comprising the proposed changed place of use (WAC 508-
12-130). When the applicant holding the water right does not own the land comprising the 
existing place of 'use and requests a change of place of use to other land, then the signature of the 
owne~ of the land comprising the existing place of use is not required. · 

Seasonal Change Awlioations 
The applicant must certify that the infonnatioo in the application is true and accurate, and sign 
and date the application. Signatures are required in the same mawier as for change applications. 
At the end of the period authorized by the seasonal change, the water right reverts back to the 
original place of use. 

Reservoir Ap_plications . 
The applicant must sign and date the application, If the applicant is not the owner of the property, 
the property owner's name, signature and address must be included. 
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Application for an Amended Water Risht Claim 
The applicant must affinn the information is true and accurate, and sign and date the application. 
If the Amendment involves any new parties whose signature is requL-ed, such signatures must be 
added. 

Voluntary Relinguishmw_and Voluntary Partial Relinquishment of Certificate of Water Right 
This fonn requires the printed name(s), Water Right number, priority date, purpose(s) of use, 
attachment of1he legal descdptioo, and affirmation of several statements. All holders of the 
certificate wishing to relinquish their interest in the water right must sign and date the fonn in the 
presence of a notary. 

Voluntary Abandonment of a Water Right Certificate 
The signers of the fonn must declare that the statements made are true and correct. This form 
requires the printed name, signed name, and date, of all persons holding or claiming to hold an 
interest in the water right certificate. AH holders of the certificate wishing to voluntarily abandon 
their interest in the ,vater right must sign an~ date the fonn in the presence of a notary. 

Voluntary Abandonment and Voluntaty Partial Abandonment of a Water Right Claim 
This form requires the printed name, signed name, date. and ,vhere signed, by all persons holding 
or _claiming to hold an interest in the claim. 

Construction Notice 
The applicant must certify that it is the holder of the pennit or change/transfer authorization and 
are the authorized representative as described above. 'I11e form requires the printed name, signed 
name, date, address and telephone number (if available). 

Proof of Appropl'iation and Project Completion . 
The permit holder must certify that the appropriation of water for the authorized beneficial use is 
complete, that the notice and documents are true and accurate, and that the use of water is in 
compliance with the tenns and previsions on the pennit or change author.ix.ation. The pennit 
bo)der must sign and date the notice in the presence of a notary. 

Reguest for a Confj)nniqg_Mg11icjpal Supply Document 
The person filing the l'equestmust print their name and phone number, indicate their title and 
authorization or interest in the water right, and sign and date the request. 

By filing this request, the person acknowledges they ~re requesting a superseding Water Right 
document to reflect the municipal status of the water right (RCW 90.03 .560). 

Showing of Compliance with RCW 90.44.100(3) 
The water right holder filing the Showing of Compliance must complete the affidavit certifying 
that the new or replacement we11 complies with both the statutory criteria and provisions within 
the water right .. The person filing must sJgn and date the notice in the presence of a notary. 

Assignment of AP,Plication or Permit 
Rights to groundwater and surface water, under a pennit, belong to the applicant and not to the 
)and. Property rights associated with the use of water do not attach to the land until perfection. 
Regardless of whether title to the land is transferred, applications and pennits are personal 
property and must be assigned to transrer ownership. In order to transfer, the holder( s) of the 
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application or permit and the pet'son(s) it is being assigned to must provide their address, 
telephone number (if available), and sign and date the form jn the presence of a notary. 

In the event that the applicant or water right permit holder is deceased, the program wilJ accept 
signature of the authorized representative such as an estate executor, through heirs as indicated in 
probate documents, or a surviving party with a l'emaining controlling interest in tpe application. 
The program may require evidence of testamentary or probate documents ( e.g. a will or 
order/decree from the probate court). If the applicant or authorized representative cannot be 
located, or no evidenoe of controlling interest in an application or pe.nnit ls provided. staffwnl 
attempt to return the application as defective to the last known property address. 

Request for Administrative Confirmation of Division of a Water Right 
Each property °'VI!er holding a portion of a water right certificate must complere and sign and 
date the request. The signatories agree to divide the water right certificate consistent with the 
apportioning detailed on the form and consistent with historic beneficial use. Each party is 
responsible for paying associated fees. All fees must be received before a superseding certificate 
can be issued. Water right permits are required to be ~sigaied. 

Application to Enter a Wate1· Right into the Trust Water Rights Program 
The applicant, water right holder(s) and property owner(s) at the existing place of use must each 
sign and date the application. If the water right is in an .hrigation district, the application must be 
signed by a representative with signature authority for the irrigation district. 

Jdp'(~ 
Thomas Loranger U 
Program Manager 
Water Resources Program 

S1>!rial No.le; These policies and proc:cdures illustrate existing law and encourage consistency to guide water resources program atsf'f Jn administrating laws and regulations. These poJicles and procedures are llQ1 formal administrative 
regulations adopted through a rule-making pr~. Therefore, whilo this policy provides general guidance, it Ia not lntendcd to supersede the applicable statutes ond rules or control In all situations where staff may exercise discretion as 
to how best to apply the law. 

Tho policJes indicato Ecology's practicos and fnteq,rctations of Jaws and regulations at the time they arc adopted and 
may not reflect later changes in statute or judicial findlng,i. If you have 11ny questions regarding a policy or pmeedurc, please contact the department. 
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• • RECEIVED 

\II STATE Of WAStllNG'TtlN 
NOV! 8 2004 

wn,hllllton State 
bf "'IIMfflllll\( ~f ScolOJY 

APPLICATION FOR CHANGE/TRANSFER 
OF WATER RIGHT ftllllll!!! ITll,ll 

n'o'i'e'c'i 
For flDng with Ecology or with County Conservancy Boards 

A MINIMUM FEE Of $10.00 PAYABLE ro ECOLOGY AIUSTACCQMPANY THISAPPLICAT10N 

ff!,ealr ,,, l#Jat tflPPIY.) 
~ Change pu,pose{s) of use D Acid. purpose(&) of use 
181 Change point(s) m dMK5lol'l/wilhdr D Add po1nt(s) of dlVMICIIWllhclrawal 
~ Chanr,ellransfer plaoe of use 
0 other (I.e. COl'llolldabon, lntertie, trust water) 

FOR OFFICE USE ONLY 

CHANGE ND. ) ?c>?{a WRIA~ 

DATE ACC£PT&DL!..Jiifi.Ci.l BY~ 

FEE$ V REC'D .l!_;)f:i.__J)___i{!.' 

Exp~m:_~-------------
CHECK No. ___ _ 

SEPA: C Exempt CJ Not exempt 

**IF MORE SPACE IS NEEDED, ATTACH ADDITIONAL SHEETS (PLEASE PRINT OR TYPE C&S4RL. V, .. 

PHON£N()_ 
• Ditec:tor ofPublic Woits 360 26'2-9231 

ADORE$8 

214 NE Second St., PO Box 810 
CITY 
Napavine 

ADDRESS 
2401 Bristol Ct. SW 
ClTY 
01 ia 

2. Water Right lnfonnatlon: 
WATER RIGHT OR Cl.AIM NUMBER 
1726A <CWRJS # 02-02468) 
00 YOU OWN "TliE RIGHr TO BE CHANGED? 0 YES tJ NO 

IF NO, PROVIDE OWNER(S) NAME, Betty Ann Hamilton 

STATE 
W, • 

l RECOROEO NAME($) 
Frank B. and Edith Hamilton 

HAS THE WATI:R BEEN PIJTTO BENl:FICIAL USE IN THE I.AST FIVE (5) YEARS? tJ \'1:S ONO 

FAXN0-
360 262-9885 

FAXNO. 
360 754-4266 

ZlPCODE 
98502 

Plean attac:h coplo al any documentation tlNft demonsfntfl (;O(Ja/stent, hlsbif;al uu of waaw since the IIQht was Ntablmhed. Also, If you bfMI • Mrtvr.,._,,, plan or~ /JMII, pleaae lndude a copy with your applicrrllon. _________ ,_,.._,, _________________ .._ __ _ 
FOR OFFICE USE ONLY 

APP.NO. :::u-t, k 'lPERMITNO. ~.;)./,{p CERT.No./7df.t; CERT.Of CHANGE NO./~ 

ECV 040-1-87 (3198) • 1 - Appllclltlon for Change Jnsvuctions 
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3. Point(s) of DiversionJWithdrawal: . , . .. 
A. Exlstl ·, .. ·~ Ina 

~ . ~ 

SOURCE NO. y, 'I. SEC. 'TWP. ROE. PARCELIII waL .,,,, 
Well 1 SE SE 15 13N 2W 18309--6 ; . Nt le 
Well 2 SB SE 15 13N 2W 18309-6 . Ni 111 
Well 3 SB SE 1S 13N 2W 18309-6 ,;. N1 It 
wen 4 NE SE 15 13N 2W 18309-6 ,, Nt ~ .. 

B. Pro ed 
NO. % % SEC. RGE. PARC£1.I • 2 NE NE 34 13N 2W 8372--2-5 
4 NE NE 34 13N 2W 8372,-2-5 ·' 
5 NW NW 35 13N 2W 8372-2-5 : 

00 YOU OWN THE E>qSTING ANO PROPOSED P(JINT(S) OF OIVERSIONIWlTHDRAWAI.? 
EXISTING D YES ti HO PROPOSED: ttl YES Cl NO- IF NO, PROVIDE OWNER(S) NM.£ IWIIUDl,11lDln ts oa r owud Alla Bamiltu. of wl81drawal Is on 
Please #ndude ~ of all water welf reports lnvoMKI with th,. PfOPOlilll, Also, if you k,ffiw th8 ~ from U.• n..,ut section comer to tmt abcwe potnt(s) of dtvenlonlwlthdrawal, please lnelude tlilf f~ In Item 
No. 6 (l'Mlllllcs) or aa an~,. ~'. 

4. Purpose of Use: 
A. Exlstlna 

PURPOSE OF USE GPMatCF8 ACRE-l'T/VR PERIBIHIF UIE 
Irrieation. stock and domestic snnnlv 4201mm 114 Continuously 

B. ProDOSed 
PURPOSE OF USE GPII orCFI ACR~ PERIOD OF UIE 

Mumcinal 420 114 Continuouslv 

« 

5. Place of Use: 
A. Exl&tl na 

LEGAL DE9CRIPT10NOFI.AND8 WHERE WATER. l'Rl!8f!N11.YUS1!D: 
West S19 feet of SE Y4 of SW~ South ofrlimt-of-way, Sec. 14; 
NW ~of SW~ South ofrillht-of-wav. Sec. 14: 
SW ~ of SW ~ South of rimt-of.wav, Sec. 14; 
E !4 of SE ~ Souih of.Railroad, Sec. 15; 
NB !4 ofNE V. East ofrive,r, Sec. 22; LESS 0.91 acre fur marl. All in Two. 13 N" he. 2W.W .M. 

% % 8EC. 1WP. RGE. COUNTY PARCS..• lfOFACRES SB SW 14 13N 2W Lewis 
NW SW 14 13N zw Lewis 
SW SW 14 13N 2W Lewis 
E% SE 15 13N 2W Lew.is 
NE NE 22 13N 2W Lewis 

00 YOU OWN.AU. THE I.ANDS IN n;e EXISTING PLACE! OF USE7 Cl YES llf NO- IF NO, PROVIDE OWNE!l(S) NAME Bettv Ann Hamilton 

B. Pro oud 

% SEC. lWP, RGE. • fOFAC!Wi 
13N 2W 

CO YOO C1NN AU. THE LNIOS D\I THE PROPOSED PLACE OF USE? CJ YES NO -IF NO, PROVIDE QWIIER(S) ~: 
Various current and future residents and landowners in the Ci ofN · e Uman Growth Area. 

ECY 040-1-97 (31911) ·2· AppllC&tion 1or (lhange ll'lltnJc:IIOn& 
AR 000127 
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Ive hre &I'// ADDmONAL WA.TER ddit& OR ClAIIJS REV,lil) ID lhetaml IJR)lllrty aa lllllONE PRClPOSED FOR CHANGE/TRANSFER? I! YES IJ NO-IFYES,PROVIOETHEWA.TERRIGHTICI.AIMNUMBER(S): 5605 CWRIS#S2-11592 

7. Signatures: 

I oertJjy that tlte ill/ormatkm abave ia true ollll tlCCll1'tll8 to die best of my bsowlsdge. I ll1ldl!ma,uJ that ill 
order to process my application, I am hereby gnmti'ng 3laf/ from the Department of &xJ/o,:y or the Count)r 
Conservancy Board accesfl to the above sue(,) for inspection and monitoring pill'pOSa. Q asmted in the 
prq;aration of t/ul above applicotfon, IIDllkntand that aU Tr18J)()718ibility for the accuracy of the mformation 
ruts with m«. 

/I I .u. I..J2!f.,a.., 

IMPORTANT! APPLICATION FILING INFORMATION IS PROVIDED ON THE NEXT PAGE. 

WE ARE RETURNING YOUR APPUCATION FOR THE FOLLOWING REASON(S): 

0 APPLICATION FEE NOT ENCLOSEO Cl MAP NOT INCLUDED or INCOMPLETE 

0 ADDITIONAL SIGflll\TURES REQUIRED IJ SECT10N ____ IS INCOMPLETE 
0 OTHER/EXPLANATION:. _________________ _ 

STAFF: __________ DATE:__/___/_ 

ECV 040-1-87 (3199) -ii. Appllcallon for Change Instructions 
AR 00012 



' - . · AFFIDAVIT OF PUBLff=ATION 
STATE OF WASHINGTON} 
COUN1Y OF LEWIS SS 

Sadie Rockey, says that she is the legal cleric. of 

w;be .€btonitlt 
a daily newspaper, which has been established, 

, published in the English l~agc, and circulated 
continuously as a daily newspaper in the City of 
Centralia. and in said County and Srate, and of 
general circulatlon in said county for mon: than 
six (6) months prior to the dare of the first publica
tion of the Notice hereto ;attached, and that the 
said Chronicle was on the 7th day of July 1941, 
approved as a legal newspaper by the Superior 
Court of said Lewis County. 
And that the attached is a auc copy and was pub
lished in n:gular issues (and not in _p~lement 
form) of said newspaper as Legal # I t9:g2 . 
once each ,l 1,')Qo \', . for a period of _,Q __ 
ronsecutivc \ l 'PO ¥iJ>, 
commencing on the 

) Y day of~ rur,bt.A, 2007 

and ending on the 

Q l day of l))CQ rrbu. 2007. and both 
dates inclusive, and that such newspaper was regu.
larly distributed to iu subsaibm dwing all of said 
period. lhat the full amount of the fee charged. 
for the fuJ'CgOing publication is the sum of 

$ &o(o-Al 
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April 2, 2008 

STATE Of WASHINGTON 
DEPARTMENT OF ECOLOGY 

Steve Ashley • .Director of Public Wow 
at, of Napavine 
POBox810 
~WA9856S 

Dear Mt. Ashley: 

bf~.,..;~i1v~o n11....v1,,. i;:; 

DEC2 72011 
WA ~Utt& oepanmem 
of Ecology (SWRO) 

k Preliminary Permit to Drlll aod !est a Woll Under Application to CbaDge Gtound Water Certificate (OWC) 1726 

Change appliealion C02-0WC1726 nquests fbe witbdtawal of public gi01JJ1d wat« at a mte of 420 gaJlollS per: mlnute(gpm) and 114 actC--feet pm year- fm Municipal Ua lhc City of Napa.vine (Napavine) has proposed dlilling well(s) within 1ho S ~ Scetion 14, the NE% SBY4- Section 22, and 1he SW%~. Sec1ian 23. T.13 N., R... 2 W .. W ..M.. in Lewis County. The Depmtmmt of&ology (Eeology) has evaluated the ex.tent aod validiiJ of Ground Water Right Cea:tifi<:ate 1726. Baled on that ua1y,is &ology bas defermiDccl owe 1726 is valid tb:r 140 gallons pa 11U1llaand 36 atzo..:bt I* year of • ~ U$e, and an addi1iona169 ~feet ofwami dudngthe itription saason (May 11bmugb ~ 30). 

Under tho authodty of'Cbapeer 90.03.2~ .Rbvised CodeofWillldngton (R.CW). Ecology OIJl issue pe.UJDinary pemaits allowing wata' dgbt applicants b) conduct studies. SIUVD)'S. · md •inwstigati.oncl u, gat1u:t infonmtion to assess wuei·rlaht applicatioos. As &ology C8DDOt cwluate ~ty illd impaitmc::at without iDOlC.inimn8tion, the pmpese.qf thi8 pmimimuy peanitis allow Napavine to conduct fifdd studies to refine its pOJ)OS8:{ and to · provide additional hydmgeologioa1 infoanation. 

owe 1726 was ilsued prior'IO establiment of mimm11m instieam flows for the Ncwaukum 8lld Cbebalis dveu par Chapt« 173-522 WAC. 'Ibmdbrc. the critical imues in DJBking a.decision on 002-0WCI 726 aie whether nearby senior wells could bo :impam,d and whethet· 01 not there could be inmeased efl'eas on tho Ne~ River. 
1Jac ggJMtitinm Qfthil Nimfnmbmutmu,tbemet by Apjl J. 2011 or Cbnn&t Aalietkm 002-GWClTM will be senr,eled. Unda some~ Ecology may srm limited time cxtcmsions, if requested This Preliminaly Pcmdt dome not commit Ec:ologyto approve1hc water right cbaoge fOI your project. This~ PeQrlit ~lows tempmary groundwater withdrawal$ fOJ ~ purposes only and otlm Wllf«'U&e$ 
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teqUidna a water zgllt are not altowed. Bcology resmvcs 1ho tight w 8* for mote 
-itdbrmatioa bemro making a fiaal decision on tm application. if necessary. 

!his Prelimimuy Pcm>it is sul>ject to exiiting ngbiJ and the following oonditi~ 

1. Thul PreHmimty pc,rm.it will RIIDlin m eftict until Apil 1, 2011, unless 
1evobd soonetby Ecology. 

2. At least one obeemdon well completed in die S8Dle aquifc.r as tho pnPing 
well must bo monitored for~- and recovery dudng 1he ~ Obsm:ntton wells should be so1ected to bestdctmnine po1adia1 ~ cm 
nearby wells and impacts to1tie Newau1ann :River. Obsetvado.n wdls moat not 
be pumped imnwfiately befole. dmiD& or immcdiamlJ after the test is 
completed. Im data co1lccted im1st M eo111Q1cd for inti~ of batometdc pessme. if necessary_ 

In Older to ~uate potential .quiftr responses to influ"1Ct:I such as 
~ffln1B. well lntafcanm.etc .. wm Jevcls ia 111c pumpinawdl 
and all obematian WDlls be mea....,,t homly at least 24 bouts before the at 
of the aquifer test. 

3. ,ft.. Wasbblgton Lic:emed ~a: Registel9d P..ngiDt« (specia&ziog 
in gmundwate:r m,Juation)mast. supcr'Yiso the test aad peafoml tho data 
anal)'sis. Tho well mD9t be timed at a '*llbmt 1* not leas 1ban tbo maximum 
design l8lC. Ibo Wasbhaaum 81* J)epartmeaat ofHealth (OOH) Waia' 
Syatmn Design Manttal ('.QOB #3.31-123. June 99). Ap;pendk B povides 
guidetines 1br dcsiping and ~aquifer teslS 
{hb;Jbyww,dnh~4YtlPPbJkefi008fdmsnJim.l. I'beao guidelims 
me consideaed miohmun reqt4itemems Failme to lbllow comet methods may cause F.cok>aY to require lbat the test bo repeated 

4. TM test must bo designed ttt provide the following infotmation: 

a. Distance and time dmwdown m,pcmse in tho prpducing aquifer 
b. Aquifer ttansmissi¥it, . ' 
c. Aquifer storago coefficient or- specific yield 
d Poo::utlal for effects on neatby wells and impacts to the Newauk:wn Riwr. 

s. For confincd aquifers tbe pumping partiOll of tests must Jast at least 24 hours 
OR until the water 1eveJ in the pumping well hes been stable for at 1eat!t four 
(4) boms, whichever leads to 1he longest pumping period. For wells completed 
in unoonfiBed (watm' table} aquifers. pumpi»g must la$t 24 hours to 72 hmn. 
Pumping during uncoafined aquifer te$ts can be terminated prior to 72 hours 
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only if the wa1er level in 1be pumping well bas been stable for at least fuui· (4) houm AND dtawdown has been deteGted in an observation well for at least fow (4) hours. Watct levels are stable if they drop 0.1 foot an hour or less while the well is being pumped. .Aftvi-the pumping portion of the test is complete, yoo must eollect tecOYety daia 1iom all wells until the water level in the pumped woll Da1$.pro,pumping static conditions and the WMeJ-)evel ll5COVelY me is less than o. t foot per hour. 

Water pumped duting the test_. be aiscblupd so as .not to techargo the dra:wdown cone or inftwmDo monitodng duriug the test. Wttter level measuring poims fol an wells must be accurafe]y ~ within 10 k horizontally and 1 foot vestically. 

6. You must file a tq,ort with BCQJog when aqmferteating ls complete. The report must describe an finctinp 1epdiug hychotogy, h~ogy. and nfflllts of the pumping test. All water level.and water qµality dma colJected fu:un the~ we11..i ob8ervadon wells most be piesmted in b()th tabular hm and on data plo1s (es elnation-feet abovemean sea lewl vs. time). F.coJogy may also request some ini>mudion m aa olectronic (spn,adsbc,c,t} foJmat. Ih8 fflPO.[t must address the~ desaibed above and include the :following: 

• A map showing~ of 'Wells used in pump test (pumping and obsemdion wolls) and smfac:e water bodies. 

• Pumping well infi!ID'don including: 
o Well report and lithology descrlption 
0 ~diagrams 
0 PumJ) imab depth 
o Wellhead elevation and melhod for demnining {e.g.. topographic map. OPS. suiw,ed} 
o Idontifiaalion of water' Jevel measuring point 

• Obsenation well iDfomaation including: o WeD.repoits(afavailable) , 
o Well infoanatkm 9D.d method for deaeJmining flf no well lepod) 
o WcJlhead clewtions and metbod fot dctetmiDiDg o r ota1 wen depth 
0 Scxu:aed iatc:ml (If availiblc) 
o Jdentification of water JeveJ. meastJnJJi point 

• Distances between pumping well and observation well(s) 
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• Testing inbmation inolndfng: 
o Pmupmgas 
o DurationofpumpaJaad ncowry 
o Notes on aa.,i.dditimJal inf111mcas on pnmping. such as .pampma &m.~J·ncad,ywolls or lavyprecfpitation. o Water levol infon.Dation (Dleasutecl to IOOths of a foot dllmrthcm ~) mcbl1in,; 

• ~clilaadaormota4DDBUmlli'*l11 • type otiDllnunmt 1111d to tate war 1eve1 measmemena. (o.g., pRIIIOff>tnmsdncer or electrlc tape) o Discussia oft.Jllllllods and cakulatiom used to cWomdue aquifer~ 
0 C,opies of all field dalasbeets . 

• A descaiptit>n. of the h~ogic~ 

• Two J,ydmpologic ctOIS SIICliom 

• A cUIQ1isiozl of potential efDlcft mi nearby.US and tb8 N~ iu-. 

You will asaume aU mcpmsoa.. dsb, and tiabiJidc&~ iii Japc)l'lle • this ~Pamit. Ifedwao i1,pllds to-«-.liabtooldera oocardudngany podiam. of1be1cst. 111c tat must be SlOpped in1n,o,liately. O.OC.testiaa is~ the -11 must ho capped 80 it does not.,.,.. sdlfy bazald.. \ 
Plew mate ,me that yow comdant reoeiwa a copy of this - ) ·· · · Pamitao !hl,y • complywi1h lll«mcitiom Ploascdltd:widlfbl I.-.~ Department aaeei:twtll lko approwlit iequhcd hefin well COlllll~. 

Jaadditian 1D 8Pllaiting aquifer 1mtiliglJDder.tbis.peJbaiwy pmnjt. this 01der doeum.eaf81he ftteat and validity of Cm>lmd Water Cati&al6 t?U in 1ho IIDOUlltsof lAIO pa. 105 am: Aa!t pa year. Fmdwloaore. tbcwata uabtholder-and lb& 09 llave JllN8fOd cnoughmdencc to show a ddmminld fillute ~ of the water dgbt tar r.mmjcipal U110. Tbeae quantities of wa1a' u:p,.esmt lhc,mdke wate.t' duty used on the Hamilton pvpmty in tecmt msto1y. Since diesc amounu n attribbted to .OWC.1726, thao .isno .... to audbutc to Sm.face Wa1erCatfflcate S60S and tbatrlgbt ~ be volumarilynlmquisbed.. 

Ynu hav& a tight to appeal this ORDER. To appeal this ,ou amt: • Pile )'Ollr appe,d wi1h the Pollution Control Hearings Bomd wifJlin 30 days of the -date ofteedpt" of this ctc,cwnew,. Filing means actual receipt by the Board 
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during tegular'office hours. 
• Save your 8Pl*Jl on tho Department of Ecology within 30 days of tho "date CJf .receipt' of dds document Service may be IOCOIBPJiahed by any of the procedwes identified in Ol8pter 371-08-30S(10) WAC. -0. 91' rece1pt• is de.fined at Oapfer43..21B,001(2) RCW. 

Be smc to do the following:. . 
• Include a c:opy of this document that you aie f:PpMling with YDllf Notice of Appeal. ' 
• Sene and file yam appeal in pap$' :bm; electnmic copies Bfti 'DOt accepted. 

1. To file yow appeal wiJla tile P•Dllticm Control Ht111riap JJ,anl Mail appeal 1D: Deliver your appeal to: 
Pollution ContmJ Hearmas Boatd OR. Polhdion Comml Headngs Bomd PO Box 40901 4224-6th Aw SE Rowe.Six, Bldg 2 Olympia. Wasbiqton 98504-0903 Lacey. Wasbington 9850'3 . 

Dcfpat1mentof P.colosY 
Apals CooidilNm,i· 
PO Box 47fi08 
Olympla. WasbiqtO.G 98S04-7608 

a~ And HIid a mpy of your appeal te: 

1bamas Lor-aer, Section Mqer 
Dtpatmentofl!co1o§, SWR.O 
I'() Ba 47775 
Lacey~ WA 9SS04-m$ 

lf)'DU haft ,my questions Jqpltding this PieJiminary Permit,.please coatact tom Culhane at (160) 407..o'li9. . 
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l\pil 14, 2010 

Mr. Thomas Lo.nmpr 
Water~ ScctionM'eoager 
Soudlwe8t I . Office topm 

OOHIUl.'flQ l,,_INIIM 

W:ashinaton State Dcpu1mGot of'Ecoloay 
P.O.Bax4117S 
Olympia, Wesbinpw 98504-771S 

SUBJBCT:. PR.BUMINAAY PBRMlT (GWC) 1726. REPORT OP D~O AND 1'BS11NG R.BSULTS 
·crry OP NAPAViNB, LBWIS COUNTY, WASHINGTON a.to l#OP:239 . . 

Dear Mr. Lonnger: 

Pursuant to pre1lminaly pennitto drill and test a well dated April 2. 2008,.the City of Napavine baa acquired prt,Ji«d1, biaecl a eoatnctor and dtillecl and tested a well. Thia le&tlr COJIStitutes aiepmt ~1he well drillh'8 and te8liDg resah8. 

As you will recall. I contaeted you in Febnmy tis year about C<mdilion No. 2 on the prelimmary pennifs to mmitar allOlrpumpecl obsetwtioa wd1 in tho w aquifer acceued by die now wcdL 'Dlewnst wolll tllatappcar to-=- tbia aquifer are Gver o half·miJe 1mm di.is weU tmd on 111e opposite a.de otthc Ncwaukum River. (WeUa to, 12, and 14 in BxhibitA). Tbese\Wlls ate owned by local ba+:rasm that will be ~ into the Citys Wldel' system once tis well is put into scnice, and these we1ls will be decomqussicmecl· lfter the buaineases are-on City water. Based OD these facts, yoa.st;atm that it would not be nocaaaryto monitor a llQD-,umped well. 

Following isa discuuion of the items req~ \IDdeJ' ecmclition 6 of the preliminary pennit: 

• A 11111P, abowing th& locatiott of tm D&W well and other wells in the 
viciaity is cnclo.sed and laWed Bxbibit A. Well 10. 12. and 14 am estimatrd to be completed in the same aquifer as the new well. 

• Pumping well lithology and comtnJction records BR well docmneated in the enc1osed Water Well BepoJ.tlaMW Exha'hit B. A temporary pmnp 
was instaJled fer well pump 1eldq with an intake at a depth af 330 feet. 

t102 0amage Drive SW, B\lllding I, Suite 102 Olympia, WashlngJQn ~ (SBO) 292-7481 Fax (380) 292-7517 
,&l'da!,ellon._....._ AR 000285 
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Mr. Tom Loranpr 
Apdl 14, 2010 
Pagc2 

The testing pump was removed after well testing. Based on a USGS. Topographic map, the ground elevation at the wall site is eimmatod at 240 t:~ Depth to geologic at.rat& was measured during drilling based on · aepth ftom omtiJJg ground level at 1he well a Water levels were measured from 1he top of casing, which is ,q,proximately 3 feet above p:,und levol. 

• Observation wells were not used, purauant to discussion above. Well logs of the nemest wells completed in the same aquifer am included as Bxhibit C. 

• ~tep drawdown and 24-hour suetamed drawdown testing data and charts. 
. • Distances between the pumpmg well and other wells completed in the same aquifer are iDdieated on Exhibit A. 

0 Testing infonnation including pumping rates, duration, of pumping and recovery, water level, and c;:epies of field data sheets are in.eluded in Exhibit D. Due to distancea and lack of any significant water use by other wells aooess.in,g the same aquifer as the pumping well, there were DO significant influences fi'om other wells. Light rain mil off and on during pump testing, but due to the depth of the well and the 238 feet of clay above the aquifer, it is reatonable to presume that precipitation had very little imn:aediatc influence on the aquifer water levels. Aquilet cbaracteristics are calculat.ed as follows: 

o Distance and time drawdown response in the producing aquifer: 

• Tune drawdown response is demonstrated in the step 
drawdown test and 24-hour sustained drawdown test data and eh.arts. included in Exhibit D. Pistan~ drawdown 
tespo~ is not demonsttable ftom the data because no nonpumped well WU observed. 

o . Aquifer Transmissivity: 

• Aquifer Transmissivity was calculated using the simplified Cooper-Jacobs equaD.011, as follows: 

--------·--
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Whm:e: 

T= 264xQ 
AS 

Tis Transmissivity in gallons per day per foot 
Q is Pumping Rate in gallons per millute 
M is drawdown in feet over one log period 

Based on the 24-hour drawdown curve in Exhibit D, the_ drawdown .over the log period from tt1fl dill'll lo ~ mhnM .._ 
approximatelyWeet,~-:?17.425~ · Drawdown over the log period fi:om ~-ID t,OOllliinutes was approximaiely 6.4 feet. yielding ~~ of ll,l4Cf ffl)d/ft. From the 24-drawdown curve in Bxbi.bit D, it appears that the drawdown cutVe continues to flatten put l,<n) minute,, w~ indicates that the well drawdown is.reaching a! 1"MIRO _.........,.. This means that the calculation of Traosmissivity would most likely increase if the well were pwnped over a longer period. Therefore, it is appropriate to use the larger value of 

Transmissivity calculated above. 

Transmissivity: a t.s -rw_f!>_~ .. 
o Specific Yield: Because no non-pwnped observation well was 

used, it u not possible to calculate aquifer storage coefficient or specific yield rm.ii the data. 

0 During 1he step drawdown test, the wdl had a drawdown of 28.10 feet after pumping at 76 gpm for 1 hour, a rate of 2. 70 gpm ;foot of dmwdown. The well bad a drawdown of SJ 27 feet after pumping at 140 gpm for I holll', a rate of 2. 73 gpm pct foot of drawdown. The well bad a drawdown of~ after pumping at 200 gpm for I hour. a rate of2.69 gpm per foot of drawdown. 
The well had a drawdown of::IIIUfAf(JIII J .. :!!!21{i,gr.i ~ -'l for 1 hour, a rare of~ f=t :;f din~ At the e.od of the 24 hour sustained pump -- 1il 7,0 gp;n.-thewell had a 
drawdown of 12S.08 feet~ a rate ~U gpm per foot of 
drawdown. 

£1 ........ __ 
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Mr. Tom Lotanpr 
April 14.2010 
Pap-4 

• Desoription ofhydn,~ ;ystem: 

o 'The well w drillecl a,proairnifelt,•a.. .,.of lie lit r 11mllrffl~fo• ·ewe t•...a.•••••-;vw WciaJe and Foxwordly (1962) (.Bmllpm inc1uc1ecl ,fa Emibit B) dasaribe 1his loca1ioa u Nowaubm River Terrace. and Btate that.it. 'ia typicaUy a poorly sorted nrixtvro of dlld aud subtolmdcd pebbles and cobles boun4 in a ma1dx of yellow or yellow-pay clay ad silt Based on mappb,a in·1he Wtligle IIIKl Foxworthy rGJ)01t 1118 weU appears fo be near tho aouth edge 8114 apprmdmate1y ~--BitAIIIUlliilli!S.111 1 t la~ I..fuw~,d&W• Aa:aui I w . r5'.'."t&l 

While drilling tml well, when the aquifer formation WU pene1lated at a depth t>f applOXimately 339 ~ aquifer material and water surged up the well casing. The aquifer matmia1 came up 
~-.-and the water .. approxilnatelY.Dlf• to 91AJ below gmund surfilte hebe stahiJbing. The well driller added ialt water to 1he well u a pmcautionarymeuuro to ptcvent artesian flow from the well, but aftm eompJetion of drilling. developing and pump tesfm&~~ the Sla1ic wmer level remains at appt"Qxhnately'.!J &! ~ ~d~Jng. The material remov~ ~ th_e,weD casing consisted of~•. ~ ~-~ . ....-.rii1;o.ill. _; 

Based on the mapping aud ~ns in tho Weigle and F~ n,poit, it appems that dus well- is lapping the \t ... lifihliu·-c~. t ~~:,~~ 

It should be noted dial water samples from thui well were analyzed Bl Columbia Analytical Servi,.. of Kelso. Washington, and were found to contain 90.6 mg/L of sodium and 77.2 ma/L of chk,ride; While this is not enough to eompromise die l.1&Cfuiness of the water f~ municipal supply, it is appreciably higher than .other wells -unct by1hc CifyofNapavine, whidihave ranged trom 8.6 to 10.S mg/L sodium and 2.0 to 4.1 mglL chloride. 

• Geologic c.ross Sections: 

0 Geologic cross sections (Exht"bit A) hJve been ,PreJ>irec:1 hued on well _logs (Bxhibit C) obtaiiled hm then Bcc,logy web site for the 
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(- <&, 
Mr. Tomlompr 
Apdl 14, 2010 
Pages 

.. _____ ..... ,., c-

project area. Wells were locatBd by rnatobing names OD the well lop with names on the Lewis County Asseaams maps. For mappiaa ~ wells were ostimlk=d to be nea1""1he center of each parcel. Blevations of the 1-i surface at each woll were ~mated from a USOS topographic map. 

AB can be seen from the geoloaic oross sections$ 1bere is very liUle ·" Obilldlwy utlqUttet fayed between lie Weflls. :Dotted 1iuds have been drawn where there appears to be some consistency. but it is not known for cedain that geologic sfructures are coatinuous between well locations. 

• Potcntiill for~ on nearby wells and impacts on the Newaukum River. 
0 As discussed above, the nemest wells comploted in the same aquifer as the pumping well are over one haJf inile away from the pumping well All nearer wells are COiDpleted in shallower aquifers, which were not cmeountered at the drilling location. Therefore, impac18 on nearby wells are estimated to be miobnal or non-existent. Similarly, ih1pacts on the Newaukum River are estimated to be minimal to I)OJHXistent, due to 1he 238 feet of clay penetrated by the well before encountering the aquifet. 

We trust that the foregoing adequatoly addresses all requirements of the Pteliminary Permit. If you have any questions or require addi1ional infonnation. Please feel nee to contact me at the nwnber below. 

KJ/$p 

cc: Mr. Steve Ashley, City of Napavine 
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sjATE OF WASHINGTON 

DEPARTMENT OF ECOLOGY 
PO Box 47775 • Olymfia, w~shington 98504-7775 • (360) 407-630() 

May 20, 2011 

Steve Ashley 
City' of Napavine 
PO Box 810 
Napavine, WA 98565 

I 
i 
I 

! 

I 
I 

I 

Re: Preliminary Permit to Drill afid Test a Well Under Application No. CG2-GWC 1726 I 

Dear Mr. Ashley: 
I 
I 
! 

On April 2, 2008 the Department J Ecology issued a Preliminary Pennit to the City of 
Napavine. The Permit authorized the City to conduct field studies in oJfder to refine its proposal 
and ~ro~de additional hydrogeol~cal information for the above referenced water right change 
apphcation. i 

I . 
This letter is to notify you that J~e Preliminary Permit issued to tije City of Napavine 
expired on April 1, 2011 and hr been cancelled. " , 

Please cease using water underFs Preliminary Permit. If additional time is needed to gather 
necessary data in regards to this application, they City must contact Ecology to request a new 
authorization for water withdra ls. 

If you have questions or would/like help, please contact me amy.nielson@ecy.wa.gov or at 
(360) 407-6116. Thank you fok your attention to this matter. 

Sincerely, / 

JW,t\ ~~~r-
AmyNieJson 
Water Resomces 1 

Southwest Regional Office / 

j 

! 
( 

I 
I 
i 
I 
i 
I 

··--··----·--------------------
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STAT!()FWASl:fl~~ON 
DEPARTMENT OF~OlOGY 

PO Box 41775 • Olympia,, ~gton 98504--7775 • (360) 407-6300 

City cfNapavmc 
J\U.: ~Asb)ay 
,onox11-0 
NapavimWA9806S 

. __ :,. ',, 

k . W• Cbqe Authorization No•s.cm-OWC1'12iaad CQ2..SWC560S 
D08l' J.{i.Ashley: 

Th8Qk'911'for submittingyour~rmNa.ti«·n,poi'fing you have compteted · ~ofyourwater~·-: ··. · · ·· . · . 
. . '' - . 

Your aed.4eadline-is 1hr hoqfof .tll!pr-on.wbich is 4ue to J!,cology··1,y me l, -·. ·21.22 .... willbe~·youabnl-~thiid$~ · 
If fJlefe amdolays in eonapleting Ymff ~~ yo11 must COl1QlCt us in~ te nquest_ ....... . '. 

. ·,• 

~- s. ••• ·,:.k ' ' 

T$t• afthouab )'f>lUeiiUnY')llt~..Ponn 1 AIMering, youfailodmmc11tde.a · . . piclu,n)ofyeut'SOUfeemcter. Ad'ditibnat1y.J'()UJD1WtfJegintcuepoJt·yos---,cas · . ~io.eaok_QasaeA~ Y•~--be~onlim. ·.~Bva~at~6'0-407'*13otiteric;h4(tj@m.p..ao,U>setupmudiae . ·· ..... 
. .. 

If y01ihaw any questions. p1ease_oontact 1'ammy •Hilll ·at.3'6-40'Mi099 or · -tbal41t@oc,.wa.gov. · 

-~y" 

0 
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PROw1000 Water ~ights Processing Procedures 201S 

PRQ..1000 WATER RIGHTS PROCESSING PROCEDURES 

Resource Contact: Program Development and Operatlons Support 

Effective Date: 10-23-90 

Revised: 03-30-2015 

References: RCW 43.21, RCW 90.03, RCW 90.14, RCW 90.16, RCW 90.42, RCW 90.44, RCW 90.54, RCW 
90.66, RCW 90.90, WAC 173-152, WAC 173-165, WAC 173-173, WAC 197-11, WAC ~12 

WATER RIGHTS PROCESSING PROCEDURES 

Purpose: To provide guidance and to ensure relevant factors are considered in pre-application 
conferences and in the processing of applications to appropriate water and appllcations for change or 
transfer of existing water rights. 

Application: This procedure applies to all applications to appropriate water and applications for change 
or transfer of water rights, pursuant to Chapters 90.03 and 90.44 RCW~ 

Re:,7ised 03/30/2015 Page 1 

Exhibit 3 
AR 000325 



PR0-1000 Water Rights Processing Proc~dures 201S 

CHAPTER ONE: PRE·APPLICATION CONFERENCES ........................................................................................ 4 

CHAPTER TWO: PROCESSING NEW AND CHANGE APPUCATIONS ................................................................ S 

I. ACCEPTANCE OF APPLICATIONS ........................................................................................................ 5 

II. PUBLIC NOTICE AND PROTESTS ......................................................................................................... 6 

Public Notice ...•..... ,,11• •••••••••••••• ,.,1,,, ........................................................................................... •••••••••••••••• 6 

Affidavit Review, ................................ ~., .................... ,. ................................ ; ................................ ~ ...................... 7 

Protests and Concerns ............................................. : ............................................................................. 7 

Ill, APPLICATION REJECTION OR WITHDRAWAL. ................................................................................ 7 

Withdrawal .............................. ............................ 1 •• ,,. •••••••••••••• t,,,, .................................................................. 7 

Rejection ......•..•..... , ...... _ .......................................................................................................... L·•·············-········ 7 

Application Relnstatement .................................................................................................................... 8 

IV. ASSIGNMENT OF AP PUCA TIO NS ................................................................................................... 8 

V. APPLICATION INVESTIGATION ................................................ , .......................................................... 8 

Applications for a Water Right Permlt ........................................................................................... : ...... 8 

Applications for Change or Transfer of EXistlng Water Right .............................................................. 10 

CHAPTER THREE: REPORT OF EXAMINATION {ROE) ... - .............................................................................. 13 

I. INVESTIGATOR'S REPORT ................................................................................................................ 13 

II. COVER SHEET/ORDER ...................................................................................................................... 14 

Ill. REVIEW ANO POSTING OF DRAFT REPORT OF EXAMINATION ................................................... 15 

IV. SIGNATURES AND POSTING OF FINAL REPORT OF EXAMINATION ............................................. 15 

V. DISTRIBUTION OF REPORT OF EXAMINATION ................................................................................ 15 

VI. Amendment of Reportof Examinatlon ....................................................................................... 15 

CHAPTER FOUR: WATER RIGHT PERMITS .................................................................................................... 17 

I. ISSUANCE OF PERMITS .................................................................................................................... 17 

II. PERMIT MAINTENANCE ................................................................................................................... 17 

Beginning of .construction ....... " ................ ,., ................. , ................................. ~ ......... ··:·········,.···· ....... , ..................... 17 

Completion of Construction ................................................................................................................ 17 

Proof of Appropriation ........................................................................................................................ 17 

Permit Extenslons ................................................................................................................................. 18 

cancellation of Permits ....................................................................................................................... 18 

Ill. ASSIGNMENT OF PERMITS .......................................................................................................... 18 

Revised 03/30/2015 Page2 

AR 000326 



PR0-1000 Water Rights Processing Procedures 2015 

JV. PROOF EXAMINATtON, ................................ s ................................................................. - ........................... 19 

CHAPTER FIVE: CERTIFICATES AND SUPERSEDING DOCUMENTS ....................................... 1 ....................... 20 

I. CERTIFICATES ...................................................................... , ............................................................ 20 . . . 
II. CO~RECTIONS TO PERMITS OR CERTIFICATES ................................................................................ 20 

111. SUPERSEDING DOCUMENTS ........................................................................................................ 20 

Revised 03/30/2015 Page3 

AR 000327 



PR0-1000 Water Rights Processing Procedures· 2015 

CHAPTER ONE: PRE-APPLICATION CONSULTATION 

Department of Ecology (Ecology) Water Resources staff offer pre~appllcatlon consultations to help 
prospectlve water right applicants better understand the challenges they may Incur when seek1ng a- new 
water right, or a change or transfer to an existing water right. This technlcal assistance provides an 
opportunity to educate applicants about water supply, water law, a11d the water rights process. Perhaps, 
most importantly, staff can help applicants gain an understand!ng of the water availability In their 
particular basin. 

A pre~application consultation is often the best time to discuss issuing a preliminary permit (POL 1030) if 
the applicant proposes to drill a well for their project (RCW 90.03.290 and RCW 90.44.060). Staff can 
also discuss whether the proposed project might qualify for priority processing (WAC 173-152-050), may 
be processed through a water conservancy board, the cosHelmbursement process, or by some other 
means. 

Pre-application consultation requests are received electronically, by mail, telephone, or in person. If an 
applicant is seeking a pre-application consultation, Ecology staff should: · 

A. Contact the applicant' and determine the type and location of the project. 
B. Request that the applicant submit the Water RTght Pre-Application Consultation Form via 

email to support tracking of the number of applicants requesting this service. 
C. Schedule a time for a telephone or in-office consultation and provide the applicant with 

relevant materials to help them prepare for the meeting. 
D. Review the appropriate internal pre-applicatlon consultation checklist for new applications 

or change applications. (Links to the checklists are located on the left hand· side of the 
Water Right Application Processing Sharepoint page·.) 

E. Conduct the pre-application consultation and enter tracking Information on the SharePolnt 
site, or current tracking procedures. (!;>re-application tracking instructions are located at the 
top of the Pre-Applh;atiQn (;_Qnsuitation Sharepolnt page). 

Revised 03/30/2015 Page4 
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CHAPTER TW.O~ PROCESSING NEW AND CHANGE APPLICATIONS 

Anyone seeking a new water right must first submit a water right application to Ecology's Water 
Resources Program. Applications to change or transfer a water right are submitted to Ecology or to the 
local county water conservancy board. Ecology permit writers process most of the applications flied 
with Eoology. They also review the applications and decisions of the conservancy boards, and the work 
of contractors when the cost reimbursement program Is used. 

Application processing norma11y Involves office and field examinations to determine whether the 
application should be recommended for approval or denial. Other permitting considerations may also be 
explored at the drscretion of the regional office. 

I. ACCEPTANCE OF APPLICATIONS 
The following processes and considerations apply to water right applications received by Ecology: 

A_. The appllcant must submit the statutory minimum fee before Ecology may accept their 
. application. If an additional exam fee is required, Ecology must make the ·request within five 

(5) days of receiving the application (RCW 90.03.470 and WAC·sos~U-140). 
· B. Applications receive a date stamp for the day received, which generally becomes the priority 

date { RCW 90:03.270. RCW 90.03.340). 
C. Headquarters staff scan each application received at Cashiering and distribute th~m 

electronically to the appropriate regional office (for sending procedure, see Scanning Water 
Rights to Sharepolnt page). 

D. Prior to accepting the application, regional staff review the application (see Receiving 
Instructions). 

a •. An applJcation Is assigned a number, according to Water Rights Tracking System 
(WRTS) procedures, when received by the Region and entered into WRTS, even if 
the application is not considered complete. 

b. The application must contain sufficient information to prepare a proper public 
notice (see Section II. Public Notice and Protests), or contact the applicant for 
clarification. 

c. For appUcatlons requesting a new appropriation, ehedc the list of closed sources and 
possible existing rights attached to the proposed place ~f use before accepting the 
application. If the source is dosed to the proposed use, the applicant may be 
contacted with a letter of explanation describing.the unlikelihood of approving the 
application. At the applicant's request, Ecology will accept the application for a 
formal determination to preserve due process and retain the priority date. 

d. For applications to change or transfer a water right, compare Information on the 
application to the existing certificate, permit, or claim proposed for change/transfer 
(quantities, use, legal descriptions, etc.1. , 
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e. All appllcatlons must include the signature(s) of the applicant(s) and the legal 
landowner(s) of the place of use for new applications and the proposed place of use 
for transfers. (GUID 2040). 

E. If the application Is not complete, contact the applicant by phone or email, or return the 
application with a request for the needed information, including additional fees. The 

~ppllcant's response is due within 60 days of filing the application to retain the original 
priority date: 

F. The applicant must file an application for each separate source of water, with a few 

exceptions (WAC 508-12-110, WAC 508-12-220). A separate application must also be filed 
for each permit, certificate, or claim that the applicant proposes to change .or transfer. 

G. Check status with regard to State Environmental Polley Act {SEPA), Details can be found In 
RCW 43.21C and Chapter 14 of the Water Right Investigator's Manual. 

H. To accept an application once It ls complete and the required fees are paid, fill in the priority 
date, initial the application a~ accepted, and enter the WRTS data. Assigned staff will then 
create a paper file for the application, then scan it for electronic distribution. 

1. The application is mapped using GIS software showing the proposed location of the 
diversion or withdrawal and the place of use. 

J. Send notice to the program Listserv, which contains the emall addresses of agencies, Tribes, 
and other Interested partles wishing to review appllcatlonsEcology has accepted. Regions 
may also have special lists of stakeholders that request to be contacted when applications 
are accepted. 

K. Under limited circumstances, appllcations may be amended at the request of the applicant 
or permit writer. 

11. PUBLIC NOTICE AND PROTESTS 
Prior to issuing the ROE, the applicant must publish public notice for the a ppllcation to give t~e public an 
opportunity to comment or protest. 

Public Notice 
The regional office prepares the pubfic notice, which Is then sent to the applicant for publication in a 
oewspaper of general drculation in each co!Jnty containing the prol)OSed point(s) of 
withdrawal/diversion, or stqrage site, or any place of use (refer to regional approved lists of 
newspapers}. Th~ public notrce must appear once a week for two consecutive weeks. The public notice 
should contain the following Information: 

A. Applicant's name and city of residence. 
B. Appllcatton number and priority date. 
c. Proposed source water body (e.g., river name or well). For surface water, list source and 

tributaries, if applicable. 
D. Purpose{s) of use. 
E. Rate and/or quantity of withdrawal, diversion, or storage . 
F. Period of use (year-round or seasonal). 
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G. Project location (e.g. county, city). 
H. location of wlthdrawal, dlverston, or storage. 
I. Place of use description. 
J. For change applications, include narrative description of the existing right and proposed 

change{s). 
K. Manner and tlme limit for the filing of protests or objec~lons tci the application. 

Affidavit Review 
After publication of the public notice, the newspaper will issue an affidavit of publication. The applicant 
must send the original affidavit to the regional office. Staff will check each affidavit to ensure It Is an 
orlglnai document with a notary stamp, contains the required Information, and there are no errors. If 
errors are found, the applicant must republish the public notice at their own expense. 

Protests and Concerns 
Parties wishing to formally protest a specific application must submit it in writing, together with a $50 
filing fee, to Ecologys cashiering section. To be considered a formal protest, Ecology must receive the 
protest within 30 days of t~e last date of publication of notice .. No fee rs required to submit a comment, 
by mail or otherwise, regarding an application. Protests are placed in the application file along with the 
cashiering receipt and are enter_ed into the WRTS file. Ecology responds to the protestant with a letter, 
and the applh;ant is sent a copy of both the protest and the response letter. 

All other comments received after the 30 days since last date of public notice, or without the required 
fee, are treatec as concerns. Concerns are also added to the appllcatlon file, but may or may not be 
addressed In the report of exam. No fee~ are required to submit concerns. 

Ill. APPLICATION REJECTION OR WITHDRAWAL 
Even after appllcatlons are accepted, rather than being processed through a Report of Examination, they 
may be rejected or withdrawn. Withdrawal of an application Is Initiated by the applicant, whereas 
Ecology initiates a rejection prior to public notice. The difference between these two actions are 
explained below. 

Withdrawal 
An applicant may withdraw an application by notifying Ecology of their intent in writing. The withdrawal 
request may be submitted at any time prior to Ecology issuing the Report of Examination. Appllcatlon 
fees should not be refunded (RCW 90.03.470). 

Rejection 
Prior to public notice, Ecology may reject an application for a number of reasons including, but not 
llmited to: 

A. The applicant did not provide requested lnformatlon within th~ required time; 
B. The applicant failed to pay applicable fees. 
c. Ecology never received the origional Affidavit of Publication. 
D. The applicant refused access to land for the field examination. 
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E. For change/transfer applications, a finding that the applicant has no standing to make the 
change or transfer. 

F. Ecology was unable to contact or locate applicant. 

If errors are discovered with the application after public notice, Ecology should consult with the 
applicant to correct those errors and republish publfc notice, if necessctry, 

To reject an application: 

A. Send a letter requesting Information or compliance and warning of possible rejection of 

their application If they do not comply with 1 n the specified time period. 
B. Send a rejection letter If the applicant does not respond by the due date. 
C. Retain all returned mall records (undeliverable, moved, etc.) 
D. Ensure update of WRTS entry. 
E. Walt an additional SO days before processing the application file for archiving. 

Application Reinstatement 
If an applicant shows good cause for falling to respond durlng the application rejection process, the 
regional office has the discretion to reinstate the application as long as the lnfonnatlon ls provided with 
a reasonable time (RCW 90.03.27~). Reinstated appllcatlons retain the orglnal priority date. 

IV. ASSIGNMENT OF APPLICATIONS 
An application may be assigned to another person or persons by the applicant, upon written consent of 
the department, using Ecology's Assignment of Application or Permit to Appropriate or Store Water 
form. No such asslgnment(s) shall be binding unless properly filed with Ecology along with the 
appropriate fee (RCW 90.03.310}. Assignments are noted on either the application. or permit. 

Assignment is not required when an appllcant or permit holder changes his/her name (e.g. duet~ 
marriage, divorce, or corporate name change). In these cases, a memorandum to the file Is made and a 
ministerial amendment ls made to the document. 

V. APPLICATION INVESTIGATION 
Wh~n processing a water right ijpplic:ation, a permit writer will Investigate specifics of the proposed 
water right to determine whether It should be recommended for approval or denial. An applicant may 
submit a new applicatfon for new approp~latlon of water, or an appllcatlon for change or transfer to an 
existing water right. 

Appltcations for a Water Right Permit 
When processing p new application, permit writers assess the application to verify that the proposed 
water use meets the four part test: 

1. Water ls available; 
2. The use will not impair existing rights; 
3. The proposed use Is a beneficial use of water; and 
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4. The use will not be detrimental to the public interest.1 

New appHcations must pass all four tests In order for Ecology to issue a water right permit (RCW 
90.03.2~0)2• The permit writer takes the following steps to answer the four part test3: 

A. Office Examination 

a. Verify the accuracy of the published pub lie notice and expiration of 30 day protest 
period. 

b. Review all protests and comments submitted by agencies, Tribes, and other 
Interested parties. 

c. Research existing rights, local hydrogeology, nearby well locations, and other 
pertinent information. 

d. For groundwater, obtain well report and well development data If available. 
e. Research potential for seawater intrusion for coastal wells, hydraulic continuity with 

closed or.limited surface waters, etc. 
f. If th~ Family Farm Act applies, ensure correct Information has been provided (.BQli! 

90.66). 
g. For au irrigation uses determine maximum and average water requirements. See 

the Washington Irrigation Guide (avallable from the National Resources 
Conservation Service) to determine irrigation needs In that area for the proposed 
crop type(s). 

h. Determine SEPA st~tus of project for which the water right is requested - request 
assistance fro~ the regional office SEPA coordinator if needed. 

i. If the application has been protested, acknowledge receipt of protest by Informing 
the applicant and protestant. 

B. Field Examination 

a. Contact the applicant to .set up a site visit, verify intentions, and collect any other 
data that may be pertinent to the application (meet applicant on site If possible). 

b. Interview/meet with protestants. 
c. Note any existing project development. 
d. Assess physical availability of water: 

I. Measure or ~tlmate flow of surface water source. 
ll. check static water level ofwell(s), if accessible (obtain owner's permission). 

iii. Describe the diversion/wlthdrawal/storage system and distribution system. 
Iv. Verify pump size. 

v. Visually confirm compliance with well construction .standards. 
e. Take GPS coordinates of the point of withdrawal or diversion or storage site. 

~ Additional guidance for processing new and change appllcatlons can be found In the draft Water Right 
lnyestlgators Manual, 
2 If sufficient information is not available, Ecology may Issue a preliminary permit per eQL 1030. 
'Additional guidance for processing new and change appllcatlons can be found In the draft Water Right 
Investigators Manull!. 
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f. Verify that actual point of withdrawal or drversion locations are consistent with the 
locations in the p'Ubllc notice. 

g. Verify legal description with actual or proposed place of use. 
h. For irrigation, determine the number of acres feasible for irrigation; type of crop; 

period of use; irrigation Infrastructure; and/or any other factors related to irrigation. 
i. Determine the number and type of units or estimate the population to be served If 

for domestic/municipal purposes; refer to Water System Plan, If available (this can 
also be done in the office prior to the field visit}. 

J. Note the locati~n ofother wells or nearby dlversions from the same spurce {this can 
also be done In the office prior to the field visit). 

k. Observe and describe local geology, vegetation, and other environmental factors 
that may impact proposed and existing water u~e and _water rlghts, Including stream 
flows. 

I. Take photographs of releva·nt water intakes, wells, and other Identifying structures. 
m. Check any existing onslte wellheads for an Unique Ecology Well ID Tag. Follow 

regional procedure for getting the well owner into compliance if no ID tag exists. 

If additional information is required prior to making a permit decision, a preliminary permit may be 
Issued to the applicant. The prellmlnary permit altows the applicant to conduct stud!es, surveys, and 
investigations necessary to provide information needed to properly assess their application (POL 1030}. 

Applications for Change or Transfer of Existing Water Right 
Appllcatlons for change or transfer are requests to alter an attribute of an existing water use as 
documented 'rt-/ a recorded water right certificate, permit, claim, or previously issued certificate of 
change IRCW 90.03.380). Change applications are processed similarly ta new applications (above), but 
require additional analysis as outlined In the Program's policy on evaluating changes or transfers to 
water rights f POL 1200}. 

Changes to a water right's attributes that can be considered include: 

A. Changing the place of use. 
B. Changing or adding purpose{s)of use. 
C. Adding irrigated acres or new uses (POL 1210). 

D. Changing or adding point(s) of diversion or withdrawal. 
E. Changing season of use (typically combined with a change of purpose of use). 
F. Changing the source of supply from surface water to groundwa~er and vice versa (may be 

accepted under certain circumstances; see POL 2010). 
G. Consolldatlng exempt wells with an existing water right. 

H. Placing water Into Trust 

Some of the more ~otable restrictions on changes or transfers to surface water rights Include: 
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A. No unperfected portion of a surface water pennlt may be considered for transfer or change 
(RCW 90.03.380), except as authorized under RCW 90.03.397 or RCW 90,03.570. 
(Unperfected portions of groundwater permits are eligible for changes to the point of 
withdrawal, place qf use, and the manner of use {Rew 90.44.100(1)). 

B. The purpose of use of any unperfected permit may not be transferred or changed. 
C. The public Interest test Is not applicable to changes or transfers ofsurface water rights, 

except as described In RCW 90.42.040. . . 
D. Transfers or changes of water rights under the Family Farm Water Act (RCW 90.66). 

The use of development schedules on ch_anges should be consistent with POL-1280 and evaluated on a 
case-by~case basis. 

In addition to the considerations for processing a new application, examinations for change or transfer 
applications may Include additional elements: 

Office Examination: 

A. Avallablllty of metering Information. 
·s. Analysis of full or part_ial relinquishment. 
C. Aerial photo analysis of acreage, crop types, etc. 
D. Review file history for compliance and correspondence. 
E .. Date of first use for changes to claims. 

Reid Examination: 

A. Verify existing water right provisions have been complied with. 
B. Verify that a meter Is Installed and functioning. 
C, Ensure current use is consistent with existing rights. 

Othe1· Potential Requirements for New or Change/Transfer Applications . 
The permit writer should advise the applicant whether any other permitting requirements may be 
needed and include the appropriate pro-viso on the permit, If necessary. Other permitting requirements 
may Include: 

A. Hydraulic Project Approval (HPA) or appropriate screening provisions from the Department 
of Fish and Wildlife. 

B. Other approvals from Ecology. The permit v.iriter should consult with the appropriate 
program(s) to identify required permits. 

C. Special Use Permits. 
D. Other local, state, or federal approvals. 
E. Appro-val from Department of Health (DOH). When DOH water system approval is 

necessary: 
a. Consult regional office files to determine If DOH has approved a water system plan. 
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b. If water system plan has not been approved, Issue permit with a proviso stating that 
OOH approval of the water system plan is required prior to Issuance of a certlfk:ate. 

F. Approval from Federal Energy Regulatory Commission {FERC) for hydropower development: 
a. Determine If applicant has submitted Request for Jurisdiction Deterrnlnatlgn to 

FERC, 
b. Determine if annual power license fees are re:qulred {RCW 90.16.~SO}. If so, add 

proviso on ROE to indicate annual fees. 
c. Inform the applicant, If appropriate, tha.t annual power license fees are required at 

the time the permit Is issued and on or before January 1 of each year thereafter. 
G. State Environmental Polley Act (SEPA}: Check with the regional SEPA coor~inator to 

determine SEPA requirements for the proposal. If the city or county will be the SEPA lead 
agency, but currently has no application to act on, discuss options with them on SEPA 
compiiance. lfSEPA is required but the water right permit Is exempt {WAC 197-11-800 (4) 
and RCW 43.21C.035), it may only be issued prior to completion of SEPA if the lead agency 
agrees.that it would not limit the choice of reasonable alternatives (WAC 197-11·070). In all 
other cases where ~EPA Is required,_ Ecology must wait to issue the permit until after the 
SEPA process Is complete. 

H. Family Farm Act: If the application is for Irrigated agriculture, determine which classlflcatlon 
Is applicable ~nd ensure app'ropriate provisions are explicit In the report of exam (RCW 
90.66.050). 

Revised 03/30/2015 Page;l.2 

AR 000336 



PR0-1000 Water Rights Processing Procedures 2015 

CHAPTER THREE: REPORT OF EXAMINATION {ROE) 

Permit writers document thelrfindings and recommendations in an ROE. The ROE may recommend 
approval that a water right permit be issued on the application, or may recommend that the application 
be denied. an apptlcatlon ls subject to denial, Ecology may Issue a formal order of denial rather than a 
ROE. Before Issuing the formal order of denial, the permit writer' should first provide a letter to the 
applicant justifying the declslon. 

ROEs can be produced using currently accepted templates (e.g. ActlveDocs wlzard.s) and consist of the 
Investigator's Report and the Cover Sheet/Order {see the ROE Tool Box for additional guidance and 
templates). The draft ROE is posted on Ecology's website for public review and comment before Ecology 
Issues the final ROE. Additional guidance can be found in the Water Right Investigator's Manual. 

I. INVESTIGATOR'S REPORT 
The investigator's report documents the findfngs of the permlt writer's lnvestigaUon ofthe appUcation. 
The repo~ should address the following: 

A. Background Information 
a. Proposal description 
b. Project background 

/ 
\ 

c, Legal authorization for processing. (e.g. authority under chapters 90.03, 90.14, 
90.42, 90.44,. or 90.90 RCW) 

d. Public notice 
e. Any protests or concerns 
f. SEPA status 
g. Consultation with the Department of Fish and Wildlife 

8. Investigation 

a. Identify the date and who performed the field exam. 
b. References used in office research. 
c. Name(s) of person(s) Jntervrewed . 
. d. Determination of priority date. 
e. Observatio'ns: 

Revised 03/30/2015 

I. Source locatlon(s) {absolute and relative) 
ii. Well depth (compare to well report; look for the Unique Well ID#) 
Iii. Water availability 
iv. Obi;erved or measured surface water flows 
v. Feasible irrigable acreage 
vl. Other water rights appurte!lclnt to proposed place of use 
vii. Other ""'.'ater rights near proposed place of use 
viii. source characteristics 

Ix. Proposed or existing distribution system description. 
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x. Geology-hydrology 
xi. Hydraulic continuity 
xii. Sea water Intrusion assessment 

xiii. lnstream flow assessment 
xiv. History of water use In area. 

f. Other region-specific concerns. 
g. General use of stream or aqulfer(s). 
h. Hydrogeologic technical analysis (Including but not limited to): 

I. evaluation of groundwater flow regime 
ii. surface water/groundwater hydraulic continuity 
iii. well pumping effects on both surface water and groundwater wells. 

C. Consideration of objections and discussion of protest(s) (WAC 508-12-170). 
D. Concfuslons4: 

a. Availability of water for appropriation. 
b. Estimate of effect on _existing rights. 
c. Beneficial use (RCW 90.54.020 and RCW 90.14.031). 
d. Whether proposed use Is detrimental to public Interest. 
e. Assessment of points raised by protestant(s) or commentor(s). 

E. Recommendations: 
. a. Denial; partial denial; approval. 
b. Proposed beneficial use(s). 
c. Additive or non-additive (POL 1040) for each proposed use. 
d. Quantities (instantaneous and ann~al, or maximum storage limit). 
e. Acreage irrigated. 
f. Number of proposed housing units to be served. 
g. Period of use for each proposed use (yeaNound or seasonal}. 
h. Whether the water use is consumptive or non-consumptive (PQL 1020). 
I. Reference to the provisions listed with the cover sheet. 
J. Place of Use Map 

II. COVER SHEET /ORDER 
The cover sheet is an Administrative Order that provides a summary of key water right parameters In 
Ecology's decision to approve or deny the application. The cover sheet/Order should include the 
following items at a minimum: 

A. Name and address of applicant 
R. Priority date 

4 Legal considerations may differ for changes or transfer of existing water rights llnd changes to Trust Water rights. 
For procedures In chang~ and transfers of water right, refer to POL 1200. For changes to Trust Water Rights, refer 
to GUI D 1220. 

Revised 03/30/2015 Page 14 

AR 000338 



PR0-1000 Water. Rights Processing Procedures 20'15 

c. Application number 
D. Source of water 
E. Q~antitles (ln_stantaneous and annual) 
F. Period of use (yeaMound or seasonal) 
G. Purpose(s) 

a. Irrigated acreage 
b. Public water system Information 
c. Clarifying terms of the water right (for example: primary, additive, stand-

by/reserve, non-additive, consumptive, non-concumtive, and so on; see POL 1040). 
H. Source trmttatrons 
I. Source locatlon(s) of polnt(s) of diversion or withdrawal 
J. Place of use (lncludtng legal description) 
K. Proposed works 
L. Development schedule (determined in consultation with the ap'pllcant) 
M. cumulative quantity of water use (If the w~er right is part of a portfolio of rights, consider 

listing all the rights and the total quantities authoriied In the portfolio.) 
N: Any provisions: 

a. necessary to satisfy identified con~rns and agency objectives 
b. required by rules (such as water use measurement provisions per WAC 173-173) 
c. addressing regionally specific conditions (see the ROE Tool Box) 

o. Current appeal language (use age~cy standards on Compliance and Enforcement Intranet} 
P. Signature block for appropriate regional section manager. 

III. REVIEW AND POSTING OF DRAFT REP.QRT OF E~INATION 
Draft ROEs undergo an internal review and approval process, before being posted to the Internet for a 
30-day commenVrevJew period (see Posting of Draft and Final Reports of Examination). The permit 
wrfter and section manager/permit unit supervisor should evaluate the comments received during the 
review period and incorporate them into the· ROE as appropriate. 

IV. SIGNATURES AND POSTING OF FINAL REPORT OF EXAMINATION 
When the draft ROE has been approved, clerical staff prepare the final document. The final 
Investigator's report is signed by the permit writer, and the cover page Ord~r is signed by the sectl_on 
manager. The final ROE Is then scanned and posted to the Internet. 

V. DISTRIBUTION OF REPORT OF EXAMINATION 
ROEs are sent by certified mat! to both the applicant(s) and any protestant{s). There Is a 30 day appeal 
period. It starts upon applicant's or protestant's receipt of the ROE (RCW 43.218.310). 

VI. AMENDMENT OF REPORT OF EXAMINATION : 
Ecology may amend an ROE to make any necessary correction{s) to the original ROE. Corrected errors in 
an amended ROE should be administrative and/or clerical In nature and not alter the approval or denial 
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of the original ROE. The permit writer will prepare a memorandum to describe the reason for the 
amendment, which is made a permanent part of the file. 
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CHAPTER FOUR: WATER RIGHT PERMITS 

A water right permit grants the permittee ~ legal authorization to begin putting water to beneficial use. 
Permits are typically Issued with a number of provisions and deadlines. As identified in the development 
schedule, the permittee ls responsible for providing Ecology with notice when they begin and complete 
construction of their project, and when they have fully applied the water to the proposed beneficial 
use(s). 

I. ISSUANCE OF PERMITS 
For new applications, a permit ls generally Issued after the 30-day appeal period has passed. Ecology has 
discretion to issue a permit even if appeals are received, but generally waits until the appeal Is resolved. 

For change applications, a superseding document may be issued after the appeal period, or according to 
the development schedule (POL 12.80). 

II. PERMIT MAINTENANCE 
The period during which a permittee initiates and appropriates water under the water right permit Is 
known as pemilt development During this time, the permlttee ls obligated to meet specific milestones. 
Permit maintenance is the process by whlch water resources staff periodically evaluates the permittee's 
progress on these milestones. Applicants not in compliance with their development schedules may face 
perrnlt cancellation or other compliance actions. 

Beginning of Construction . 
'Beginning of construction may Include, but is not limited to, actions such as well drilling or development 
of the diversion or the distribution system. The permlttee should submit a Begin Construction ~otice to 
Ecology by the date designated on their development schedule. 

Completion of Construction 
In order to demonstrate completion of construction, all proposed and required Infrastructure and 
measuring devices must be In place, indudlng the water distribution system. If the appropriation is from 
groundwater, ensure that a well report has been received. The permit.tee should complete these steps 
·and submit a Complete Construction Notice to Ecology by the designated date on their development 
schedule. 

Proof of Appropriation 
Upon establishing full beneficial use of the water under the terms of the permlt1 or any lesser amount, 
the permlttee must submit a notarized proof of appropriation form to the appropriate regional office. 
Staff must confirm that the form ls notarized. 

A field proof examination may be necessary to demonstrate beneficial use. If so, the permit writer sends 
a letter Instructing the permlttee to secure the setvices of a Certified Water Rights Examiner, see WAC 
173-165. 
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Permit Extensions 
Extensions for any phase of the development schedule may be approved by the issuing reglonal office 
on a case-by-case basis (BQN 90.03320 and POL 1050}. Extensions shall be based on a showing of good 
cause, due dlllgence, and good·falth effort by the permlttee, through submission of a written request for 
the extension with the proper statutory extension fee [RCW 90.Q3.470(6l). Extensions may be granted 
based on the size and the scope of the project. submlsslon of an application for change, or other Issues 
raised by the permlttee, are not sufficient reason to avoid extension fees. 

Cancellation of Permits 
If the terms ofthe permit are not pursued with due diligence, a letter warning of permit cancellation 
'may be sent. The letter provides a 30-day response period. If the response to the warning letter is 
Inadequate, Ecology should send a 60-day 11show cause" letter by certified mall. The permittee then has 
60 days from receipt to provide justification for their failure to abide by the agreed development 
schedule. Ecology may grant an extentlon for Just cause, or the letter may be followed by an Order of 
cancellation. Cancellation can also be requested at any time by the permlttee. 

Types of cancellation may include: 

• Type 1 Cancellation: Request by permlttee before or after 60-day show-cause letter sent. 
• Type 2 Cancellation: No response to the 6o-ctay show cau~ letter. 
• Type 3 cancellatton: A response to show cause letter Is $Ubmitted, but determined to ~ 

inadequate. 

The following need to be in the file when preparing an Order of Cancellation: 

Q When requested by the permlttee (Type 1, as defined above): Written documentation from 
the permittee specJfically requesting that the permit be canceled. 

• At agency discretion (Type 2 or Type 3, as defined above): Copies of the 30-day warning 
letter and the 60-day show cause letter, as well as any response(s) received 

The following items should be considered when preparing to Issue an Order of Cancellation: 

A. An Order of cancellation resulting frorn noncompliance with the development schedule 
should indicate the specific facts in the case that warrant permit cancellatlon. 

B. If it Is believed or known that any stage(s) of permit development have been completed, 
telephone or personal contact with the applicant should be made before proceeding 
further. A site vjsft may be appropriate if the permlttee cannot be located. 

c. In all case~ where a 60-day show cause letter has been sent, ensure that the 60 days has 
elapsed before preparing the Order of Cancellation (exc~t In cases where the permittee 
has already requiested cancellation). 

Ill. ASSIGNMENT OF PERMITS 
A permit Is considered personal property and can be assigned to another person or person(s) by the 
permlttee, with Ecology's written consent. Refer to "Assignment of Applications" (page 8) for applicable 
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procedures. Once assigned, a superseding document Is Issued which retains all necessary provisions 
contained in the original document. Assignments to multlple parties may be made so long as no 
enlargement occurs. 

IV. PROOF EXAMINATION 
Proof examinations shall be completed by a Certified Water Rights Examiner (CWRE) unless e.xempted at 
the discretion of regional management [RCW 90.03.665(9)]. Through a field Inspection, the CWRE must 
determine the extent of actual development in terms of use(s), place of use, quantities, diversion 
locations, storage facilltles, acreage irrigated (If any), etc. (WAC 173-165), and submit that Information In 
a proof of examination report. Once a CWRE proof exam report is submitted [RCW 90.03.665(6)1, the 
typical procedure Is as follows: 

A. Review the proof exam 
a. Compare the CWRE proof exam report to the permit file for completeness and 

compli_ance with the pennit conditions. 
b. Review and comment on any Inadequacies In the CWRE report and return it to the 

CWRE and appllcarit within 30 days. 
c. If after revfewlng the CWRE report there are no inadequacies or corrections, Issue a 

decision, by way ofan Order, within 60 days of receipt of the report. 
d. ui:ion receipt of an amended proof exam report, Issue a decision, by way of an 

Order, within 30 days. 
B. Request fees 
Notify the permlttee when requesting fees If the certjflcate is to be Issued for reduced quantities 
from those authorized by the permit. 
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CHAPTER FIVE: CERTIFICATES AND SUPERSEDING DOCUMENTS 

Issuance of a water right certificate or superseding document is the final decision point in the permitting 
process. 

I. CERTIFICATES 
A water right certificate will not be Issued until the permittee "perfectsn the water right, and any 
appeals have been resolved .. To perfect the right, the permitte must show that they have applied the 
authorized quantity of water (or some lesser quantity} to beneficial use under the terms of the permit. 

Verification of water use Is typically done by the permittee hiring a Certified Water Right Examiner to 
conduct a proof examination. In these cases, Ecology Issues the certification decision in an order, which 
includes a 30-day appeal period. 

In some cases, the permittee has submitted adequate information with their Proofof Appropriation to 
satisfy Ecology on the quantity and ~se of water under the permit. Ecology may then choose to issue 
the certificate without requiring an additional proof examination by a Certlfled Water Right Examiner. 

A certificate Is Issued after statutory $late and county filing fees have been received by Ecology's 
Cashiering Section and a receipt Is received by the regional office. The certificate ls forwarded to the 
county audltor(s), together with the appropriate recording fee, for entry into the county's permanent 
records. The auditor then forwards the recorded document to the certificate holder. 

II. CORRECTIONS TO PERMITS OR CERTIFICATES 
Ecology may amend a permit or certificate to make any necessary correctlon(sJ to the original. Corrected 
errors in an amended permit or certificate should be administrative and/or clerical in nature and not 
alter the conditions of the original certificate. The permit writer will prepare a memorandum to describe 
the reason for the amendment, which Is made a permanent part of the file. 

If the department identifies the need to make a correction to a permit or certificate that alters the 
conditions/attributes of a permit or certificate, It shall do so via a superseding permit or certificate with 
the same number, referencing the date of issuance of the original. Such a correction must be checked 
for consistency with public notice and re~advertised If not consistent. 

If the permlttee or water right holder corrects or alters Information that is different from the publlc 
notice or the place of u.se under which the permit or certificate issued, he/she must submit an 
appllcation for change and will result In-a superseding document, if approved. 

III. SUPERSEDING DOCUMENTS 
The water right change process results in different documents, depending on the original document 
type. Table 1 presents the types of superseding documents which result from changes of different types 
of water right documents. 
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Table 1. Superseding documents resulting from changes to different types of water rights. 

Water Right Certificate Superseding Certificate 

Water Right Permit Superseding Permit 

Vested Claim or Certificate of Change Certificate of Change 

Actions that result In superseding documents include the following5: 

A. Corrections which alter conditions of a pertl)lt or certificate. 
B. Corrections In information from the applicant as described above. 
C. Partial rellnquishll'.)ent. 
0. Rescission. 

E. Corrections of derlcal errors which alter the conditions/attributes of the permit or 
certificate. · 

F. Approved qiange authorlz.atlons. 
G. Partial asslgnme11ts affecting permits only. 

In contrast, a permit or certificate can undergo a number of actions which do not result in superseding 
documents. These may include the following: 

A. Clerical errors which do not alter the conditions or attributes of the permit or certificate. 
B. Claim amendments. 
C. Showing of Complia nee {POL 1260). 

A superseding certificate is flied with the state then forwarded to the county auditor(s), together with 
the appropriate recording fee, for entry Into the county's permanent record. The auditor then forwards 
t~e recorded document to the right holder. 

L;- 7-;S-
Tom Loranger 

Program Manager, Water Resources Program 

Specilll Note: These pokies and pt0tedUre$ are used to guid& and ensure consl.steney emong wmr resources progra111 staff In the adMlnlstratlon of lawnnd regulations, These pollcle.s and procedures are not formal admlnlstratl1re res11lat10ns that have been adopted through a rulemaldng process. In som1r cases, the policies may not reflect 5ubsequent changes In s.tatutory biw or Judldal flndlris~, but ttley are lndlaltlve of the department'$ practices and Interpretations of laws and regulatlOM :at the tlmt they <11'1! tdopted. If 'fOU have any questions 1q;irding a poll(y or procedure, please contact the department. 

5 superseding documents will h.ive the same number and reference the date of Issuance of the original. For partial assignments, the letters A through Z are used to indicate a split record. 
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1 PRO-I 000 at pp. 20-21, it explains that the water right change process results in different 

2 documents, and provides a comparison chart wherein a changed water right certificate ultimately 

3 culminates in a superseding certificate. "A superseding certificate is filed with the state and then 

4 forwarded to the county auditor ... " There is no indication that Napavine's ROE 1726 has reached the 

5 point of becoming a superseding certificate. 

6 Considering the stage in the development schedule at which Napavine is operating, Napavine's 

7 water right under ROE 1726 is at least several years away from being put to full beneficial use as 

8 contemplated in the ROE, and perhaps many more years depending on the rate of the City's population 

9 growth. (Currently though, Napavine is unable to make any beneficial use of ROE 1726 due to water 

10 discoloration problems from Well 6.) Inasmuch as Napavine's ROE 1726 authorizes a change in the 

11 place of withdrawal from a new replacement well; a change in the place of use; a change in the type of 

12 use (from irrigation & domestic to municipal); and allows an extended period of time before beneficial 

13 use is expected to be achieved, then confirmation via Proof of Appropriation ( described at p. 17 of 

14 PR0-1000) that full beneficial use of the water has been made is an appropriate requirement before a 

15 superseding certificate is issued. Essentially, Napavine's CG2-GWC1726 has not been perfected. 

16 E. Appellants ask for the Basic Property Review that was Required at Application Intake 

17 The Department's Response misstates Appellants' appeal and tries to over-complicate the 

18 issues by suggesting Appellants are asking the Board to resolve a water right ownership dispute. That 

19 is not Appellants' appeal at all. GUID-2040 - "Ensuring Proper Signature on Applications and 

20 Forms" states: 

21 To determine what signatures are required, it is necessary to determine who holds an 
interest in (1) the water right(s) involved and (2) the parcel(s) of real property 

22 involved. Ifther~ is more than one party with a controlling interest in the water 
right, all the parties should sign as the applicant. 

23 

24 

25 

GUIDE-2040 at p.2 (a copy was made Ex. 5 to Tammy Hall's 5/3/16 Declaration). 
HAMILTONS' REPLY IN SUPPORT OF CUSHMA..'l" 924CAPITOLWAYSouTH REQUEST FOR JUDGMENT IN FAVOR LAW OFFICES, P.S. OLYMPIA, WASHINGTON 98501 
OF NON-MOVING-PARTY APPELLANTS - 10 ATI'ORNEYSATLAW (360)534-918, PAX: (360) 956-9795 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Certificate 1 726 describes the locations of three wells within "the SW% of SW% of Sec.14 

and SE% of SE% of Sec. 15, in Township 13N, Range 2 W.W.M." 

The Place of Use is described as: 

West 519 feet of SE% of SW% South of right-of-way, Sec.14; NW% of SW% 
South of right-of-way, Sec.14; SW% of SW% South of right-of-way, Sec. 14; 
EY: of SE% South of Railroad, Section 15; NE~ of NE% East of river, Sec. 22, 
LESS 0.91 acre for road, All in Twp. 13N, Rge. 2.W.W.M. 

Attached as Exhibit C is basic assessor property information from Lewis County easily 

accessible online, showing Hamilton Comer I LLC's property in Section 14 & 15, Township 13N, 

Range 2W. An assessor's parcel map is included to aid in comparing the Hamilton Comer properties 

with the properties identified above as withdrawal points and places of use in Certificate 1726. The 

Hamilton Comer properties are all on the east side of Interstate 5, located generally in the SW% of 

Section 14 between the railroad r-o-w and what is now the Interstate 5 r-o-w; and a smaller area 

in the EYz of the SE% of Section 15 in between the railroad r-o-w and 1-5 r-o-w. Also compare the 

assessor map where these Hamilton Comer properties have been highlighted, to the property map 

submitted for Permit 2468 - which became Certificate 1726 (this map and Cert. 1726 are also included 

in Ex. C). The Hamilton Comer property abuts the railroad right-of-way (hatch-marked on the 1952 

water pennit map, and described in tiny print on the assessor map as "Abandoned CC&C Rwy R/W"). 

Emphasized above are the property areas in common between the well locations and place of 

19 use, with the Hamilton Comer I LLC ownership. As you can see, Certificate 1726 attaches to land in 

20 Sections 14 and 15. All of this Section 14 land and a portion of the Section 15 land is owned by 

21 Hamilton Comer. There is no doubt that Napavine misrepresented its application by failing to identify 

22 the Hamilton Comer wells covered by Certificate 1726, and Napavine deliberately falsified its 

23 application when it said Betty Hamilton owned all the lands in the existing place of use. 

24 

25 
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