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II. CORRECTED STATEMENT OF THE ISSUES

1) For 198-years, the conxnon law has held that a charter of incorporation
is a contract between the Incorporator and the State of incorporation.
Wtere Mr. Matthews—as Incorporator—-has obtained a charter of
incorporation for Aoierican S^urity Agency from the Washington
Secretary of State, is the charter a contract?

2) A party to a contract is entitled to enforce it and to sue in his own
name. Where the charter of incorporation for ASA is a contract between
the Incorporator (Mr. Matthews) and the State of incorporation (State
of Washington), is Mr. Matthews entitled to enforce tte contract and
sue in his own name?

3) A charter of incorporation is a contract between the Incorporator and
the State of iiKU>rporation. Where the State of Washington is refusing
to perform a mandatory duty under its contract with Matthews, and
Mr. Matthews is damaged by the State's breach, is Mr. Matthews' Breach
of Contract Action "frivolous?"

V. REPLY ARGUMENT

B. ASA's Charter Is A Contract

The State contends that there is no lawfully formed contract because

there is no offer, acceptance and consideration. Response, p. 3, 4. Mr.

Matthews objects to this claim and ar^nent as it was not raised below.

Argunents not raised below will generally iK}t be considered on appeal.

RAP 2.5(a); State v. Sengxay, 80 Wn.App. 11, 15, 906 P.2d 369 (1995); State v.

Gulov, 104 Wn.2d 412, 421, 705 P.2d 1182 (1985), cert, denied, 475 U.S. 1020

(1986). Because the State did not raise this argunent below, it cannot do so

here. Mr. Matthews respectfully reqitests that the Court not consider this

argument.

1. ASA's Articles At Issue Are A Contract.

The State contends that Mr. Matthai^s is confused "between modem day

Articles of Corporation [sic] and older, no longer commonly used, Charters

from the Sovereign." Response, p. 4. Counsel attempts to distinguish Trustees

of Dartmouth College v. Woodward, 4 lAieat. 518 (1819) as being outdated and

inapplicable because that corporate charter from King of England is not
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the saooe as Mr. Matthews' corporate charter from the State of Washington.

Response, p. 4-5. For various reasons, the State's argianent here is readily

rebutted.

First, well-settled jurisprudenise in iMs State contravenes the State's

argument. Accord McMurray v. Sec. Bank of Lynwood, 64 Wash.2d 708, 711, 393

P.2d 960 (1964)("Ihe articles of incorporation constitutes a part of its

contract with the State vMch chartered it.'*)(citing Opdyke v. Sec. Savings

and Loan Co.. 157 Ohio St. 121, 105 N.E. (20) 9 (1952)); also accord In re

Olynipic Nat'l Agencies. 74 Wash.2d 1, 4 , 442 P.2d 246 (1968)("Tl:te articles of

incorporation are a contract, and govern, save as statute may otherwise

provide, the ri^ts of the parties. ... The articles should be read in context

of the usfiges and practices of businessmra.")(citing Carroll Const. Co. v.

Smith. 37 Wash.2d 322, 223 P.2d 606 (1950)).

Second, well-settled Ninth Circuit jurisprudence contravenes the State's

argument. Accord Bd. of Trustees v. Berryman. 156 F. 112, 117 (9th Cir.

1907)("Notwithstanding the fact the Trustees of Dartmouth College v. Woodward,

4 Wheat. 519, 4 L.Bd. 629, has been many times before the Courts, often

distinguished, and variously applied, yet the principle there announced that a

charter constitutes a contract has never been overturned, ...").

Third, well-settled U.S. Supreme Court jurispmxience contravenes the

State's argument. Accord Wilmington & W.R. Co. v. Reid, 13 Wall. 264, 266

(1872)("[l]t has been so often decided by this Court that a charter of

incorporation granted by the State creates a contract between the State and

corporators, which the State cannot violate, that it would be a work of

si^rogation to repeat the reascms on which the argument is founded.'*)(Mr.

Justice Davis for the Court). In fact, the "Dartmouth doctrine"—that a

corporate charter from the State is a contract between the State issuing the



charter and the corporator of the corporation—is unquestionable and has been

sirK:e 1866. Accord Chenango Bridge Co. v. Binghamton Bridge Co.. 3 Wall. 51,

73 (1866)('*All Courts at this day are estopped from questioning the

[Dartmouth] doctrine.")*

Fourth, to the extent that the State contends that the Articles of

Incorporation at issue are not a "charter" as worded in its heading for

arguo^t on page 4 of its Response, the record does not support sixh an

argianent. lhat is to say, the State headed its argument "Ihe Articles at issue

in this case are not a 'Charter.'" P. 4, Response. To begin, Mr. Matthews

objects to the State's fallacious red herring argument offered here. The issue

is not vhether the Articles are a "Charter," but vhether the Articles are a

OMRACT. The State's arguient is irrelevant, itnpertinent, iranaterial,

fallaci(xis and moot; Mr. Matthews specifically objects thereupon and moves the

Court to strike for same.

W.thout waiving the foregoing objection, and without joining in the

ccxitentions of needless controversy, the Secretary of State for the State of

Washington specifically treats the Articles at issue as "charter documents."

CP 9 ("Charter dociments are effective on the date indicated below.") Wtiat's

more, the Articles at issi^ are titled "DECLARATICW OF CHARTER FOR THE

AMERICAN SECURITY AGENCY." CP 10. The State's argument appears wholly without

merit and should not be considered by this Court.

Fifth, the State erroneously contends that bfc. Matthews cites to In re

Binghampton Bridge, 70 U.S. 51, 53, 18 L.Ed 137 (1865). A review of the

C^)ening Brief of Appellant belies the State's contentions here, as Mr.

Matthews does not so cite.

Last, the record on review consists of the Clerk's Papers, Verbatim

Reports, and Exhibits submitted at the trial Court. RAP 9.1(a). The State



submits records outside of the purview of those allowed by RAP rules on review

and are not appropriate. Mr. Matthews objects as improper the appendix

attached to the State's Response and moves the Court to strike for same.

C. The Legality Of The Contract Was Not Raised Below.

Ihe State attempts to introdu^ new arguments for the first time on

^^peal. Response, p. 6. Ihe argument of the legality of Mr. Matthews' contract

was not raised below and will not be considered on appeal. RAP 2.5(a);

Sengxay. supra at 15; Guloy, supra at 421. Mr. Matthews objects to this

argiment being raised for the first time on appeal.

D. Matthews Is Entitled To Enforce A Contract He Is A Party To.

The State contends that ASA is the real party in interest and that Mr.

Matthews cannot represent a corporation. Response, p. 6. Ihis argument is not

supported in law or fact.

It is well settled that "[a] party to a contract is entitled to enforce

it and to sue in his own name." Kim v. Moffet, 156 Wash.^p. 689 , 700, 234

P.3d 279 (2010); Eastlake Construction Co. v. Hess, 33 Wash.App. 378, 381, 655

P.2d 1160 (1982)(same)(discussing contractor's rights under CR 17(a))(citing

17a C.J.S. Contracts, §518 (1963)), modified, 102 Wash.2d 30, 686 P.2d 465

(1984).

As argued previously, Mr. Matthews-^s the corporator of and for ASA—has

a contract with the State of Washington, and of which contract has been

breached by the State, causing damages to Mr. Matthews. Wilmington. supra at

266, et al.; CP 2-8, mi6-27, inclusive. Because Mr. Mattha^s is a party to a

contract with the State of Washington, "he is entitled to enforce it and sue

in his own name." Kim, supra at 700; Eastlake Constr. Co.. supra at 381.

Accordingly, Mr. Matthews is the real party in interest.



E. Matthews' Argunent Regarding The Court's "Frivolous" Finding Is Unopposed.

The State failed to respond or retut Mr. Matthews' argument regarding the

trial Court's frivolcms finding under ROW 4.24.430. As such, this portion of

Mr. Matthews' appeal is unopposed.

VI. OONaUSION

Incorporator Brian Matthews has a contract with the State—his Charter

for ASA and its concomitant Articles of Incoirporation. Respondent's argucnent

to the contrary wwild lead to absurd results.

Respondent urges this Court to disregard 198'years of well settled law

and judicial policy. For the Court to do so would question the Dartmouth

doctrine contrary to the U.S. Supreme Court's command of estoppel for si^h

question. Chenango Bridge Co.. 3 Wall, at 73. Dartmouth. 4 Wheat. 518, and

Chenango Bridge Co., 3 Wall, at 73, are binding U.S. Supreme Court cases and

stare decisis requires tiiis Court to follow them.

Dartmouth holds that Mr. Matthews' corporate charter for ASA is a

ccKitract between him and the State; Dartmouth's progeny establishes that the

terras of the contract are those set forth in the articles of incorporation. As

a party to the contract, Mr. Matthews is autiK>rized to sue and defend in his

own name, as he did here. The State does not address the issue of frivolous.

Based upon the forgoing, the trial Court erred ̂ en it granted the

State's CR 12(b)(6) Motion to Dismiss Mr. Matthews' breach of contract action.

This Court should reverse the trial Court's Order granting the State's

CR 12(b)(6) Motion and remand the matter back for further proceedings. This

Court should also order that Mr. Matthews be swarded his costs and fees

incurred in bringing this appeal. Mr. Matthews respectfully requests so.

Respectfully submitted this^^ day of March 2018.

Brian Matthews/^^ro~Se
f^itMd m
Aberdeen, WA 98520
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