IN THE WASHINGION STATE COURT OF APPEALS
DIVISION Il

Tn re the Personal Restraint of No. 50876-1-11
JOHN PINO, REPLY TO DOC'S RESPONSE TO
' PERSONAL RESTRAINT PETITION

Petitioner. o (PRP)

COMES NOW John Pino, Petitioner Pro Se, and submits this Reply to \

the Department of Corrections’ (DOC) Response to the underlying PRP.

II. DOG'S MOTION TO DISMISS

DoC confends that Mc. Pino's PRP should be dismissed becéﬁse he
could allegedly file a lawsuit under 42 U.S.C.§1983 and that, because of
this hypothesized remedy, RAP 16.4(d) prohibits this Court from hearing
tnlb PRP DOC's arguments are wholly without merit and the Court should
riot dlsmlss this PRP.

To begin, RAP 16.4(d) provides: “no more than cne petition for
similar relief on behalf of the same Petitioner will be entertained
without good cause shown." Thé Washington Supreme Court has interpreted
RAPilﬁ.é(d) to mean that an issue that was heard and determined on appeal

prior petition caqnot be heard on thé merits. 1n a PRP unless the

feccrnal
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Petitioner can show that the ‘fends of justice” would be served by

rehearing the issue. In re Taylor, 105 Wn.2d 683, 686-89, 717 P.2d 755

(1986). This RAP 16.4(d) rule applies only to PRP's seeking similar

relief. In re Perkins; 143 ¥n.2d 261, 265, n.4, 19 P.3d 1027 (2001). As

this PRP raises issues of DOC's arbitrary acts for the first time,

RAP 16.4(d) is inapplicable. /
Next, while RAP 16.4(d) allows the use of ‘a PRP only "if other

remedies which may Be available to pétitionér are inadequate under the

circumstances,' this provision is of no consequence,lSuch.is the case

bacause this provision simply reflects the PRP's status as an

extraordinary remedy, and means that if a remedy at law—such as a timely

" appeal of a judgment—is available, a PRP camnot be employed. This

provision does not preclude a PRP‘just bacause some other remedy might be

available. See Toliver v. Olsen, 109.Wn.2d 607, 756 P.2d 809 (1987).

Last, RAP 16.4(a) specifically authorizes prisoner PRP's against DCC
for agency action from which they have mo previous or alternative avenue

" on the condition that the

for obtaining state judicial review,’
Petitioner shows unlawful restraint. A Petitioner is under ‘restraint" if

he is “confined.” Kozol v. DOC, 185 Wn.2d 405, 409, 373 P.3d 244 (2016).

A restraint is ‘unlawful” if the challenged action is unconstitutional or

violates the laws of the State of Washington, l@;ARAP 16.4(c)(2), (6).

' Administrative rules qualify as laws of the State of Washington under

RAP 16.4(c)(2), (6). In re Personal Restraint of Cashaw, 123 Wn.2d 138,

149 0.6 866 P.2d 8 (1994). A prisoner may file a PRP to obtain judicial
review of DOC's compliance with the due process requirements of the
Federal and State Constitution and State-law regulations. Kozol, supra at

410-11.



Various actions of DOC have been properly reviewed via PRP. See,

e.g:, King v. DSHS, 146 Wn.2d 658, 49 P.3d 854 (2002)(PRP challenge to

DOC's good-time calculation); Iﬁ“fe_Smith, 139 Wn.2d 199, 986 P.2d 131
(1999)(PRP challenge to BOC's calculation of earned early release time);
In re Reismiller, 101 Wn.2d 291, 678 P.2d 323 (1984)(lack of evidence to

support prison disciplinary sharge); In re Young, 95 Wn.2d 216, 622 P.2d
373 (1980)(dua process challenge to a prisoner's out-of-state transfer);
sée also RAP 16.4(c)(6)(authorizing attack on unconstitutional
“conditions or mammer of the restraint’™). For DOC to argue that Mr. Pino
cannot file a PRP challenging DOC's unlanul cestraint is contrary to
well-settled precedent on the issue—as recently clarified by Kozol,
supra at 410-11. To give credence to DOC's argument on the issue would
lead to absurd results—particularly when DOC admits that their reasons
justifying their decision at issue are contrary to -a Thurston County
Superior Court Orderl;Response, pp.2-3; 19-20; see below. For these
reasons, the Court should not dismiss this PRP.
| IV. ARGUMENT
C advances an argument that their internal policy statement

regardingvvisiting supersedes State administrative code; State Law; State
Constitution; the Federal Cbnstitution; and well-settled, binding
judicial pfecedent. Response, p.13 ££. DOC's contentions should not be
entertained by the Court. |

A. DOC Is Bound To Follow The J&S By The Terms Ordered By The

Sentencing Judge; DOC'S Reason For Denying Visitation Contravenes
the Sentencing Judee's Order And Is Arbitrary And Capricious.

DOC contends that the severity of Mr. Pino's underlying convictions
warrant the denial of his visitor's applications for visit. Response,

p-13. That is, DOC postures in such a way so as to claim that because the
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victims of the underlying convictions are the visitors being denied,
DOG's actions are not arbitrary and-capricious. Id, P.13 ££. DOC's
arguments are circular logic and;éhould noﬁ be heeded.

To begin, Mr. Pino acknowledges~the.horrific offenses of conviction,

and makes mo attempt to downplay the significance of neither his actions

"mor DOC's duty to operate the prison facility's legitimate penological

interests. Mr. Pino accepted responsibility for‘his actions, pled guilty
in open Court, and prepared to serve his sentence as brdered<by the
Court. These factors should not be misconstrued by DOC in their attempts
to justify subjecting Mr. Pino to arbitrary and capricious agency actioq.

DOC's actions here serve no legitimate penological objective. Mr.
Pino concedes that he has o absolute right to visitation inm prison. Dumn
V. Cas%ro, 621 F.3d 1196, 1202 (9th Cir. 2010). But while imprisoned Mr.
Pino retains his fundaméntal right to be free from arbitrary and

capricious actions, Pierce County Sheriff v. Civil Service Commission, 98

Wa.2d 650, 693—94, 658 P.2d 648 (1983), and also his fundamental right

for DOC to abide by the rules which governs its exercise of discretion.

Id at 694.

”ArbltraLy and capricious action has been defined as willful
unreasoning action, without comsideration and in dlsregard of
facts and circumstances. Where there is room for two opinions,
action is not arbitrary and capr1c1ous even tnoagn one may
believe an erroneous conclusion has been reacned

1d at 695.

DOC's action here falls squarely within the above definition of
“arbitrary and capricious.” DOC repeatedly denied Mr. Pino's visitors
from visits because they (visitors) are thé victims of hisﬂcurrent'
offenses of conviction. See geﬁerélly Attachment E to DOC's Response.

Citing SCCC Policy 450.300, §VI, A (1-3), DOC attempts to justify their



denial by claiming that victims cannot visit their perpetrators. But
DOC's justification is "willful unreasoning action, without consideration

i ey

‘and in disregard of facts and circtmstances.” This is so because by the
very policy they cite, there is an exception which applies here:
*'...unless they [victims] have written approval from the ... sentencing
Court,..." Attachment E to DOC's Response; SCCC.Policy
450.300(VI)(A)(1)(in pertinent part). As DOC admits here, there are three
separate Orders from the sentencing Court which Amend the very
restraining orders relied on by DOC to deny the visiting at issue.
Response, pp.2-3; 19-20. The said Orders Amending the No Contact Orders
@ach specifically provide writtén authorization for Mr. Pino to have
contact, viz: ''the only exception is for the defendant to have in person
contact while he is incarcerated. with DOC.” See Attachment D to DOC's
Response. |

As ‘such, DOC's action is “without consideration and in disregard of
facts and circumstances'' that the Policy they cite éllows vigiting if the
sentencing Court approves in writing, and that here the sentencing Court
so approved—in writing. There is no_foom for two opinioﬁs here: Mr. Pino
meets every requisite of SCCC Policy to have the visité being &enied
here. Whereas the Coucts are”cautiohed to avold becoming involved in the

minutiae of prison onerations Bell v. WolfiSh,'441 U.S. 520, ‘560 (1979),

in turn DOC should not become involved in the wisdom and Judlclal
authorlty of the Courts. Mr. Pino's sentencing Court has succ1flcally
authorized his contact with his victims while incarcerated with DOC; DCC

is bound by law to apply those terms. Dress v. DOC, 168 Wa.App. 319, 328,

279 P.3d 875 (2012)("'The relevant case law is clear . that DOC has no

authority to correct or ignore a final judgment and sentence, even if it

5



is erroneous.”).

The remainder of DOC's arguments pertaining to procedural due
process is impertiﬁent. Mr. Pino g¢laims violation of the substantive
aspect of due process guarantees, not the procedural aspsct as needlessly
acgued at 1éngth by DOC in their Response. Any such argument is
inapposite to this matter and should not be considered. To ‘the extent
that the Court pelieves that this issue is dispositive or that further
procedural &ue process argument is necessary for review,.Mr. Pino will
provide supplemental briefing on-this Court's instruction.

| | V. CONCLUSION

DOC's denial of Mr. Pino's visitors deprives him of substantive due
process. DOC's actions are arbitrary and capricious because they are
without consideration of the true fact that the sentencing Court
specifically authorized in writing that Mc. Pino;is permitted an
exception to the no contact order used by DCC to dany'visitiﬁg, and DOC's
own policy aliows the éame exception when aufhorized in writing by the
Court. By their own admission, DOC's reasons to deny Mr. Pino's visits
are inapplicable. DOC gives no valid reason to deny Mr. Pinc visits. For
these reasons; this Couft should grant this PRP and reverse DoC's
administrative action of denying Mr. Pino's %isits at issue. Mr. Pino

respectfully requests so.

/@.‘5 of March 2018.
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