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A. ARGUMENT 

The Prosecutor’s argument was not a reasonable 
inference and constituted misconduct. 
 

1. The argument constituted misconduct. 

The State’s statement of facts implicitly concedes there was no 

evidence presented that Ms. Yamauchi was five feet tall. Brief of 

Respondent at 1-6. Instead, the State argues the prosecutor’s argument 

was a reasonable inference because the suspect was the same height as 

the security stanchion and Ms. Yamauchi was a suspect, ergo she was 

the person in the video. Brief of Respondent at 7-8. This argument puts 

the cart before the horse; it assumes Ms. Yamauchi committed the 

offenses. 

Further, the State cites an unpublished decision, State v. 

Guenther, for the proposition that the argument was not misconduct. 

2017 WL 2445520 (June 6, 2017). There were in fact three separate 

instances of misconduct by the prosecutor in Guenther alleging arguing 

facts not in evidence. In fact, in Guenther there were sufficient facts, 

albeit tenuous, that supported a reasonable inference. Id. Further, the 

arguments by the prosecutor regarding facts that simply were not 

relevant to the issues before the jury. Finally, at least one of the 

 1 



arguments was misconduct because there was no evidence to support it, 

but the Court deemed the error was harmless. 

Here, there was no evidence concerning Ms. Yamauchi’s height 

introduced at trial. The fact of being five feet tall was critical evidence 

for the jury since the issue before the jury was identity. To the extent 

the jury could observe Ms. Yamauchi in the courtroom during the trial, 

there was nothing for the jury to compare Ms. Yamauchi’s height to. 

Ms. Yamauchi was not asked her height, the State did not produce her 

driver’s license, which presumably would have had her height listed, 

and the jury had nothing to compare Ms. Yamauchi’s height. The 

prosecutor’s argument was misconduct. 

2. Ms. Yamauchi is entitled to reversal because the 
misconduct prejudiced her. 

 
Initially, the State argues Ms. Yamauchi was required to seek a 

curative instruction. Brief of Respondent at 15. The State is in error. 

Ms. Yamauchi objected to the misconduct. Thus, she did not have to 

request a curative instruction. State v. Allen, 182 Wn.2d 364, 381, 341 

P.3d 268 (2015) (“Allen is required to request a curative instruction 

only if he did not timely object”); State v. Classen, 143 Wn.App. 45, 

64, 176 P.3d 582 (2008). 
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To the extent the State is arguing the existing instructions cured 

the error, the State is again wrong. “If misconduct is so flagrant that no 

instruction can cure it, there is, in effect, a mistrial and a new trial is the 

only and the mandatory remedy.” State v. Belgarde, 110 Wn.2d 504, 

508, 755 P.2d 174 (1988), aff’d, 119 Wn.2d 711, 837 P.2d 599 (1992). 

Here, as argued, there was no evidence to support the argument. In 

addition, Ms. Yamauchi’s initial objection was sustained putting the 

prosecutor on notice of the misconduct. 

Finally, the State argues Ms. Yamauchi was not prejudiced 

because the prosecutor’s argument was not misconduct. Brief of 

Respondent at 15-16. This conflates the two steps; misconduct and 

prejudice. The Court reaches prejudice once it determines the argument 

was misconduct. 

In fact, Ms. Yamauchi was prejudiced by the argument. “[T]he 

question is whether there is a substantial likelihood that the instances of 

misconduct affected the jury’s verdict.” In re Pers. Restraint of 

Glasmann, 175 Wn.2d 696, 711, 286 P.3d 673 (2012). “The focus must 

be on the misconduct and its impact, not on the evidence that was 

properly admitted.” Id. 

 3 



As argued in the previously filed Brief of Appellant, the issue in 

the case was identity; who was the person in the video from the store 

admitted by the State. The prosecutor’s argument told the jury Ms. 

Yamauchi was the same height as the security stanchion, thus she was 

the person who committed the offenses. Since this was the issue in the 

case, the prosecutor’s claim established this element for the jury in the 

absence of any evidence. Ms. Yamauchi suffered prejudice from the 

argument and is entitled to reversal and remand for a new trial. 

B. CONCLUSION 

For the reasons stated, Ms. Yamauchi asks this Court to reverse 

her conviction and remand for a new trial. 

DATED this 24th day of August 2018. 

  Respectfully submitted, 
 
  s/Thomas M. Kummerow     
  THOMAS M. KUMMEROW (WSBA 21518) 
  Washington Appellate Project – 91052 
  1511 Third Avenue, Suite 610 
  Seattle, WA. 98101 
  (206) 587-2711 
  tom@washapp.org 
  Attorneys for Appellant 
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